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287.  I>is|H»aI  of  Funds  and  Property  by  Majority 

288.  Compromise  of  Claims  by  Majority 

289.  Acquisition  of  Control  of  One  Corporation  by  Anothor 

290.  Consolidation  of  Corporation  with  Another 

291.  Winding  up  of  Corporation  by  Majority 

292.  Dissolution  or  Distribution  of  Assets  at  Snit  of  Mimoiiljf 

293.  Actions  by  Shareholders  Generally 

294.  Who  May  Bring  Suit 

295.  Who  May  Be  Held  Uable 

296.  Intracorporate  Remedy — Demand  cm  OfBcers 

297.  Laches  of  Complainant 

Inspection  of  Books 

298.  Generally 

299.  Reasons  for  Permitting  Iiuspection 

300.  Corporations  Whose  Books  May  Be  Inspected 

301.  Who  May  Ezerdse  Right  of  Inspection 

302.  Time,  Place  and  Mode  of  Inspection 

303.  Motive  or  Purpose  of,  Shareholder 

304.  Demand  on  Custodian  of  Books 

305.  Proceedings  to  Enforce  Right  of  Inspection 

306.  Judicial  Diseretion  in  Considering  Applicatiw 

307.  Pleadings 

Rbprksxnting  Corposation  in  LiriGATiogr 

308.  Generally 

309.  Who  May  Act  in  Behalf  of  Corporation 

310.  Waiver,  Estoppel,  Laches 

311.  Defense  of  Suits 

ZV.  Stockholders'  Heetincs 

GSNBSALLT 

312.  Necessi^,  Regularity  and  Cmidnct  in  General 

313.  Time  and  Place 

314.  Notice  of  Meeting 

315.  Waiver  of  Notice 

316.  What  Constitutes  Quorum 

317.  Action  by  Majority  of  Quorum 

318.  Voting  Generally 

319.  Record  of  Proceedings 
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320.  Generally 

321.  Form,  InterpretatioD  and  CtenuineneBB  of  Proxiflg 

322.  Exercise  of  Bight  by  Proxy 

323.  BeroeabUity  of  Proxiea 

PxBSONe  Ehvitud  10  Votn 

324.  Generally 

325.  Preferred  Shareholders,  Bondholders,  Officers 

326.  Execators,  Administrators,  Trustees,  Husband 

327.  Persons  Whose  Names  Appear  in  Roister  of  Shaieholden 

328.  Pledged  Shares 

Vonva  Agbekuehts  ob  Tbusts 

329.  Considerations  Affecting  Validit? 

330.  Agreements  Held  Valid 

331.  Agreements  Held  Invalid 

XVI.  Stockholders'  Liability 

GbNERALXiT 

332.  Partnership  Liability 

333.  Ownership  of  Majority  or  All  of  Stock 

334.  Contribution  between  Shareholden 
336.  Lav  GoremiDg 

EgnrrABLi  or  Subscriptioh  LuBiurT 

336.  Qeneraliy 

337.  Foundation  of  Xaability 

338.  Right  of  Corporation  as  Affecting  Right  of  Creditor  to  Oiteee  8«b* 

scription 

339.  Withdrawal  or  Release  of  Subseribei^Forfeiture  of  Shares 

340.  Tender  of  Subscription  as  Release 

341.  Adequacy  of  Consideration  for  Subscription 

342.  Payment  for  Stock  in  Property  or  Serviees 

343.  Persons  Entitled  to  Set  Up  Inadequacy  of  Consideration 

344.  Perwms  liable  for  Deficiency 

Statutory  or  Additiokal  Liabilitt 

345.  Generally 

3tf .  Lc^iBlative  Power  in  (General 

347.  LaVs  Impairing  Obligation  of  Contracts 

348.  Validity  of  Statute  Affecting  Remedy 

349.  Constitutional  'Provisions  as  Being  Self-Ezecating 

350.  Constmetion  of  Statutes  Generally 

351.  Nature  of  Liability— Extraterritorial  Operation  of  Statutes 

352.  Comity  as  Ground  of  Enforcement  of  Fore^  Law 

353.  Primary  or  Secondary  Liability 

354.  Joint,  Several  or  Joint  and  Several  Lialnlity 
366.  Priority  of  Creditor  First  to  Sue 
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Natubb  or  Acts  or  Debts 


356.  Generally 

357.  Torts  in  General 

358.  Claims  Arising  Out  of  Tort  as  "Debts"  or  "Du»'* 

359.  Wages  of  Employees 


EXTBHT  or  liZABIXJTT 


360.  Generally 

361.  Interest  and  Costs 

362.  Interest  in  Addition  to  Statutory  Liability 

363.  Computation  of  Interest 


XVIL  Actions  to  Enforce  Stockholders'  Liability 


FoRu:  or  Fboceedino 


364.  Law  Governing 

365.  Action '  at  Law 

366.  Suit  in  Equity  Generally 

367.  Incidents  of  Suit ;  Other  Remedy 

368.  Enforcement  of  Statutory  Liability 


369.  Generally 

370.  Other  Shareholders;  Directors 

371.  Assignees,  Trustees  in  Bankruptcy,  Receivers 

372.  Foreign  Assignee  or  Receiver 

373.  Enforcement  of  Statutory  Liability  by  Assignee  or  BeceiTer 


378.  Shareholders  Generally 

379.  What  Constitutes  Shareholding' — Evidence 

380.  Corporations  of  Which  Shareholders  Are  Liable 

381.  Preferred  Shareholders;  Shareholders  of  Foreign  Corporations;  Bond- 

holders 

382.  Corporatiohs ;  Foreign  Corporations;  Married  Women 

383.  Agents;  Fidndari^ 

384.  Pledgees'  Liability  Generally 

385.  Entry  in  Books  as  Affecting  Pledgee's  Liability  * 

386.  Estate,  Heirs,  Devisees 

387.  Transfer  of  Shares  Inter  Vivos 

388.  Good  Faith  as  Essential  to  Discharge  of  Transferor 

389.  Notice,  Knowledge  or  Consent  as  Affecting  Liability  of  Transferee 

390.  Mode  and  Form  of  Transfer 

391.  Chronologic  Relatim  of  Transfer  and  Debt 


Persons  Entitled  to  Sus 


CONDITIONB  PrEGBDBNT 


374.  Generally 

375.  Law  Governing 

376.  Pursuit  of  Remedy  against  Corporation 

377.  Excuses  for  Not  Pursuing  Corporation 


Persons  Liablb 
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Devensss 

392.  Generally 

393.  Fraud  and  False  Representation 

394.  Laches  as  Affecting  Defense  of  Fraud  or  Mistake 

395.  Knowledge  that  Shares  Were  Issued  for  Less  than  Par 
39Q.  Ul^ality  of  Corporate  Oi^anization,  Purpose  or  Aota 

397.  Insolvency,  Eankruptoy,  Beoeivership 

398.  Res  Judicata 

399.  Set-ofE  or  Coonterdaim 

Lapsb  or  Tun — ^LnoTATiOKB 

400.  Generally 

401.  When  St»tate  Cmumoiees  to  Bon 

402.  What  Statute  Is  AppUeable 

Pleading,  Pbaciicb,  Evuonob 

403.  Jurisdiction  of  Foreign  Couit 

404.  Divisibility  of  Demand 

405.  Parties  to  Proceedings 

406.  Allegationa  of  Pleaduiga 

407.  Judgment 

408.  Evidence  Generally 

409.  Judgment  against  Corporation  as  Evidence 

.  XVIU.  Appointment  and  General  Authority  of  Officers  and  DirectOTB 

Appoihticbht,  Qualifications  and  Tenubx  or  Onum 

410.  fit  General 

411.  Who  Are  Consideired  "Officers" 

412.  Eligibility  in  General 

413.  Neeesait?  that  Dizeetors  Be  Stodcholders 

414.  Election  of  Directors 

415.  Tenure  of  Office  in  General 

416.  Resignation 

Beuoval  or  OrncKRS  « 

417.  In  General 

418.  Remoral  by  Directors  of  Officers  Eleeted  by  Stockholders 

419.  Removal  of  Officers  or  Agents  Appointed  by  Prior  Boazd  of  Dixeetots 
430.  Power  of  Court  to  Remove  Officers 

FbOOKBDIHQS  to  DErSRlCINE  BlOUT  TO  Omol 

4ZL  In  General 

422.  Special  Proceedings 

De  Facto  Omcsaa 

423.  In  General 

424.  Validity  of  Acts  of  De  Facto  Officer 

426.  Status  of  Officers  Appointed  bv  De  Facto  Offieen 
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Qekeral  Autmoritt  and  FnHCTioKS  or  Onioms 

^6.  General  Authority  of  Directors 

427.  Necessity  for  Collective  Action 

428.  Meetings  of  Directors  in  General 
^9.  Notice  of  Meetings  in  General 

430.  Sufficiency  and  Proof  of  Notice 

431.  Number  of  Directors  Authorized  to  Act  in  General 

432.  Necessity  for  and  What  Constitutes  Quorum 

433.  Delegation  of  Authority 

434.  Right  of  Director  to  Inspect  Corporate  Books  and  Becorcta 

435.  General  Authority  of  Committees 

436.  General  Authority  of  President 

437.  Authority  of  President  in  Particular  Matters 

438.  Authority  of  President  in  Conjunction  with  Other  Offieev 

439.  General  Authority  of  Treasurer 

440.  General  Authority  of  Secretary 

XIX.  General  Rights,  Duties  and  Liabilities  of  Officers  and 'Directors 

Gkneral  Principles 

441.  Fiduciary  Relation  of  Officers  in  General 

442.  Making  Profit  Oat  of  Office 

443.  Transactions  between  Officers  and  Stockliolders 

444.  Transactions  between  Corporations  Having  Offioers  and  Stoekludden  in 

Cominon 

COHPEHSATIOir 

445.  In  Cteneral 

446.  SOTvices  Outside  of  Official  Duties 

447.  Power  of  Directors  to  Fia  Salary  of  Officers 

448.  lioss  of  Right  to  Si^laiy  or  Compensation 

449.  De  Facto  Officers 

460.  General  Employees  and  Agents 

Generaij  Rights  as  Creditor  or  C(»tPOiunnir 

451.  In  General 

452.  Taking  Security  for  Claim 

453.  Right  to  Enforce  Stockholders*  Liability 

General  Management  of  C<»ipobate  Ajuibs 

454.  General  Duty  to  Esei-cise  Reasonable  Care 

455.  Limitation  of  Rule  as  to  Care  Required 

456.  Basis  of  Liability 

457.  Errors  of  Judgment 

458.  Want  of  Knowledge,  Skill,  or  Competency 

459.  Liability  for  Default  of  Appointees  and  Agents 

460.  Joint  and  Several  Liability 

Dealing  with  Gorpobatiok 

461.  In  General 

462.  Qualification  of  General  Rule 

463.  Ratification  and  Bight  of  Creditors  to  Object 
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AOQUIBING  AdVEBSB  BiGHTS  AND  InTERBSTS 

464.  In  General 

466.  Purchase  of  Corporate  Propeity  at  Judicial  Sale 

IClSKEPaBSEM'TATION  OV  FINANCIAL  CONDITION  OW  COBPOBATKMT 

466.  In  Oeneral 

467.  Knowledge  of  FinaneifU  Condition  . 

Enfobcbhbnt  of  Liability  wOr  Misoondooi 

468.  Kemedy  for  Enforcement  in  General 

469.  .Who  May  Complain  of  Official  Miseondaet  in  General 

470.  R^t  of  Subsequent  Stockholder  to  Complain 

471.  Action  at  Law  by  Stockholders 

472.  Snit  in  Equity  by  Stockholder  in  General 

473.  Refusal  of  Directors  to  Sue 

474.  Limitation  of  Actions  and  Laches 

4*^.  Proof  of  Mismanagement  * 

ZX.  Liability  of  Offlcen  for  Corporato  Acti  and  Dobts 

OlNDIAL  PbINCIFLBS 

476.  Rule  Stated 

477.  liability  as  Dependent  im  Form  of  Contract  in  General 

478.  Application  of  General  Rule 

479.  Contract  under  Seal 

480.  G<mtract  Not  Binding  on  Corporation 

481.  Fraud  on  Creditors 

482.  Mismanagement  and  Waste  of  Assets 

483.  Wrongful  Distribution  of  Corporate  Ass^ 

484.  Wrongful  Payment  of  Dividends 

485.  Criminal  Responsibility  of  Officers  for  Corporate  Aetl 

LlABIUTT  lOS  TOBTS 

486.  In  General 

487.  liability  for  Acts  of  Inferior  Offleers  or  AgmU 

488.  Application  of  Rulea  Generally 

489.  Fraud 
400.  Ubel 
49L  N^l^renoe 

492.  NniBanee 

493.  TrevpaM  and  Conversion 

General  8tatutc«t  Liahilitt 

494.  General  Construction  and  Validity  of  Statotoa 

495.  Penal  Nature  of  Statutes 

496.  Excessive  Indebtedness 

497.  Officers  Liable,  and  "Assent"  to  Acts 
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Failubk  to  Makk  Fikancul  Bepokt,  and  False  Reports 

498.  Failure  to  Make  Report  in  General 

499.  False  Reports 

500.  Publication  and  Filing  of  Report 

501.  Persons  Making  Report,  and  Excuses  for  Failure  to  Make 

Indebtedness  Covebxd  by  Statute 

502.  In  General 

503.  Time  Indebtedness  Was  Contracted  or  Became  Due 

504.  Claims  Ex  Delicto 

EnTORCBMEHT  OV  StATUTOBT  LlABlUTX 

605.  Id  Qeoeral 

506.  When  Action  at  Law  Maintainable 

507.  Necessity  for  Recovery  of  Ju^:mflat  against  Corporation 

508.  Extraterritorial  Enforcemtnt 

509.  Who  May  Enforce  Liability 

510.  Limitation  of  Actions  in  General 

511.  What  Stotate  Applies 

XXL  General  Powers  and  Functions  of  Corporatioag 

General  Prihciplss 

512.  Source  and  General  Extent  of  Powers 

513.  Implied  Powers 

514.  Estoppel  to  Heay  Power  and  Ratification 

615.  Notice  of  Powers 

616.  Persons  Entitled  to  Question  Powers 

517.  Application  of  Gteneral  Statutes  and  Public  Poliey 

Construction  or  Chabtn  Powers 

518.  In  General 

519.  Enumeration  of  Express  Powers 

520.  Corporation  Formed  under  General  Law 

Mode  and  Flack  ov  Exercising  Powers 

SSSL  In  General 

623.  Necessity  for  Use  of  Corporate  Seal 

523.  Requirement  that  Contract  Be  in  Writing  or  Signed  by  Partisiilar  Offleer 

521.  Cmditions  Precedent  to  Exaedae  of  Powers  and  Presumptioaa 
525.  Place  of  EzereisiDg  Powers 

GXKKRAL  BUSIHESB  OV  COBPCMATIOX 

5^.  In  General 

687.  Application  of  General  Rules 
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528.  In  General 

529.  Bights  of  Creditors  in  General. 

530.  Rights  of  Subsequent  Creditors 

531.  Statutory  Authority  or  Prohibition 

532.  What  Constitutes  a  Purchase  within  Rule  Forbidding  Same 

533.  Taking  Stock  in  Payment  of  Debt  and  Release  of  Subseription 

534.  Effect  of  Aeqaisition 

Power  to  Purchase  and  Hou)  Stock  in  Other  CkOPOBATunni 

535.  In  General 

536.  Subscriptions  to  Stock  of  Other  Corporations 

537.  Application  of  Rule  to  Particular  Corporations 

538.  Taking  Stock  in  Payment  of  Debt 

539.  Taking  Stock  as  Price  of  Property  Sold 

540.  Statutory  Authority  or  Prohibition 

541.  EfEeet  of  Aoquisitiaa  or  Subseriptioii 

Powas  to  Act  ab  Fiddciart  or  ih  Rkprcskntativi  Capaort 

542.  Power  to  Act  as  Agent 

543.  Power  to  Act  as  Trustee 

544.  Power  to  Act  as  E:iecutor  or  Administrator 

545.  Power  to  Act  as  Guardian  or  Committee 


549.  In  General 

550.  Power  to  Take  and  Hold  Leasehold 

551.  Restrictions  on  Power 

562.  Effect  of  Defeets  in  Oi^anization  of  Corporaticm 

Who  Mat  Qdrstiok  Bioht  to  Take  ahd  Hold  Rkai.  Bbtah 

653.  In  General 

564.  Devise  to  Corporation 

555.  Actions  to  Protect  Title  of  Corporation 

55fi.  Spedfie  Performance  of  Contract  of  Sale 


General  Power  to  Takk  and  Hold  Pbopkrtt 


546. 
547. 
548. 


Source  of  Power  and  Right  to  Question 
Power  to  Hold  Property  as  Co-owner 
Power  to  Take  by  Will 


Power  to  Take  and  Hold  Rbal  Estate 


Power  to  Take  Securities 


667. 
558. 


In  General 

Mor^;Rge  on  Beal  Estate 


Power  to  Axjkhatb  Propkrtt 


569. 
560. 
561. 


In  General 

Quasi  Public  Corporations 
Prejudice  to  Creditors 
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562.  Prejudice  to  Dissenting  Stockholders 

563.  Power  to  Lease 

564.  Power  to  Make  Assignment  for  Benefit  of  Grediton 

565.  Power  to  Make  Donation  of  Property 

566.  Power  to  Dedicate  to  Public  Use 

Power  to  MoRiOAai 

In  General 

Assent  of  Stockholders 
General  Requisites  and  Validity 
General  Construction  of  Mortgage 
Priorities  in  General 
Receiver's  Certificates 
Statutory  Preferences 

General  Rights  and  Duties  of  Mortgage  Trustee 
Foreclosure  in  General 
Terms  of  Sale 

Who  Hay  Purchase,  and  General  Rights  of  PnrdiasMr 

POWBB  TO  TBAHSrBR  FRANCHISES 

578.  In  General 

579.  Express  Power  of  Transfer 

General  Power  with  Respect  to  Contraois 

In  General 
Implied  Contracts 
Power  to  Incur  Indebtedness 
Power  to  Loan  Money 
Power  to  Submit  to  Arbitration 
Power  to  Offer  Reward 
Power  to  Waive  Legal  Rights 

Power  to  Bokrow  Monxy 

587.  In  General 

588.  Nature  of  Corporate  Business 

589.  Kxeeating  Evidence  of  Indebtedness  or  Security  for  UoMiy  B<annnd 

Power  to  Issue  Bonds 

In  General 

Issuance  of  Bonds  below  Par  and  Interest 
Pledge  of  Bonds  as  Collateral  Security 
N^otiability  of  Corporate  Bonds 
General  Rights  uid  Liabilities  of  Holders 

Issuance  ov  Cohubbcial  Papib 

595.  In  General 

591).  Accommodation  Paper  in  General 

597.  Liability  to  Holder  with  Notice 

598.  Liability  to  Bona  Fide  Holder 
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599. 

600. 
601. 


General  Rules 

Application  of  General  Rules 
Statatozy  Autluxrisation 


MlSOBLUNBODS  F0WBB8 


(j02.  Power  to  Issue  Stock 

ti03.  Power  to  Enter  into  Partnership 

604.  Practicing  Learned  Profession  or  Trade  or  Business  Requiring^  lieenaa 
COS.  Establishment  of  Kmployees'  Relief  Department 
606.  Power  to  Take  Oath 

XXIL  Visitation,  Judicial  and  Legislative  Control 

G07.  In  General 

608.  Suite  on  Behalf  of  State  to  Rostraio  Ultra  Vires  AcU 

(>0g.  Suits  by  Stockholders 

tilO.  Compelling  Performance  of  Public  Duties 

General  Legislative  Control 
l>12.  Quasi  Public  Corporations 
iil3.  K^ulation  of  Corporations  as  Class  Legislation 

i!14.  Right  of  Corporation  to  Attack  Constitutionality  of  Statute  to  Whidi  Iti 

Charter  Is  Subject 
615.  State  Corporation  Commission 

XXm.  General  Representation  of  Corporation  by  Its  Officers  and 

Agents 


616.  Application  of  General  Rules  of  Agency 
an.  Parol  Appointment  of  Agents 

618.  Mental  Incapacity  of  Agent 

619.  Stockholder  as  Corporate  Agent 

620.  Apparent  Authority  of  Agent  in  General 

621.  Secret  limitations  on  Apparent  Authwilgr 
022.  Notice  of  Authority  of  Agent 

ti23.  Effect  of  Agent's  Adverse  Interest 

624.  Divisible  and  Indivisible  Contracts 

625.  Notice  of  Termination  of  Agency 

626.  Delivery  to  and  Possession  of  Agent 

627.  Authority  of  General  Manager 

628.  Necessity  of  Pleading  Want  of  Authority 


629.  Borrowing  Money 

630.  Purchases  for  Corporation 

631.  Conducting  Litigation  and  Employing  Attorneys 

6:12.  Tolling  Statutes  of  Limitations,  Submission  to  Arintmtioa,  end  Mmmm 

and  Compromises 
633.  Affixation  of  Corporate  Seal 
ruM.  Makuig  Affidavit 


General  Principles 


General  Appugatioh  or  Rulh 
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Gcnmuois  or  Euplotmenv 

635.  Id  General 

636.  Time  for  Which  Contract  of  Employment  May  Be  Made 

637.  Employment  of  Attendance  for  Injured  Persons  in  General 

638.  Railroad  Corporations  in  General 

639.  Authority  of  Partienlar  Agents 

ExBCtmON  07  COHUERCIAL  PaPSS 

640.  In  Oeneral 

641.  Drawing  Checks,  Drafts  and  Acceptances 

642.  Execution  of  Commercial  Papra*  as  Affected  by  Adverse  Interest 

AXtlKHATIOH  07  PROPERTY 

643.  In  General 

644.  Sale  and  Conveyance  of  Land 

645.  Transfer  and  Endorsement  of  Commercial  Paper  and  SceuriiiflB 

646.  Chattel  Mortgages  and  Pledges 

647.  Mortgages  of  Real  Estate 

648.  Leases 

649.  Assignments  for  Benefit  of  Creditors 

T.TARTT.PPY  FOR  WbOHOFUL  ACTS  AND  OMISSIONS  Of  COKPOBATI  OrVIOBI&  AND 

Agents 

650.  In  General 

661.  Malidons  or  Wantmi  Acts 
652,  Fraud  and  Misrepresentations 

663.  Negligence 

664.  Trwpass 

656.  Lialnli^  for  Aets  of  Receiver 

KHOwuDXm  or  OmoiB  <n  Aqbht  as  Enowlbogx  w  Cobfobation  and  Viok 

VSBSA 

656.  In  General 

657.  Knowledge  of  Director 

658.  Knowledge  of  Stockholder 
1)59.  Qualifications  of  General  Rale 

660.  Impatin^  Knowledge  of  One  Officer  to  Another  as  Individual 

AdUISSIONS  and  DlKSiABATIONB  BT  COBPORATB  OfHCBBS  AND  Asnm 

661.  In  General 

662.  Application  of  Rules  to  Various  Officers  and  Agrats 

RaT1FICA1702T 

663.  In  General 

664.  Who  May  Ratify  Unauthorized  Act 

665.  Knowledge  of  Material  Facts 

666.  Acquiescence 
067.  Receiving  Benefits 
668.  Effect  of  Ratification 
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&i9.  In  General 

670.  Recital  as  to  Authority 

671.  Presumption  and  Burden  of  Proof  in  General 
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689.  Negligence  and  Neglect  of  Corporate  Duty 
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General  Principles 

690.  Ri^t  to  Sue  in  General 

991.  Liability  to  Be  Sued  in  General 

692.  Form  of  Action 
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695.  Pleading  in  General 
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607.  In  General 
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699.  Change  of  Venue 
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727.  Police  Regulations 
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768.  Preference  as  between  Stockholders  and  Creditors 

759.  Rights  of  Creditors  under  Unexpired  and  Unexecuted  Contracts 

760.  Eileot  of  Pondenfly  a£  Dissolution  Pxoeeedings 

XXVIIL  Insolvent  Corporations 

br  GlNEOAL 

7flL  What  Constitntea  Insolvency  and  Status  of  Assets 

762.  Creditors'  Suits 

763.  Set'Ofl  a^iainst  Claims  Owi^E^  Insolvent  Corporation 

764.  Bebiganuation  of  Corporation 
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7ttS.  Li  General 

766.  Secured  Claims  in  General 

767.  Dindmds  on  Seeured  Claims 

768.  Wages  of  Clerks,  Servants  and  Employees 

769.  Government  Claims 

770.  EqnitaUs  Prsferenee  in  Case  a£  Beeexvership 
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771.  Majority  View  in  General 

772.  Minori^  ^ew 

773.  Limitation  of  Minority  View 

774.  View  Upholding  Preference  Given  Stocldiolder  or  Officer 

775.  View  Denying  Validity  of  Preference  Given  StoeUuddor  «r  Qfflsw 
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XXIX.  Criminal  Liability  of  Corporations 


780.  In  GenenU 

781.  Criminal  Liability  for  Acts  of  Officers  and  Agents 

782.  Appointment  of  Receiver  as  AfEecting  Criminal  latUiilitj 

783.  Word  "Feaoa"  or  the  Like  in  Criminal  Statutes  as  Including  Ootgomr 

tions 

784.  Criminal  Responsibility  as  Affected  hy  Nature^  Puniriimeot  . 
786.  Particular  Minor  Crimes 

786.  Homicide 

787.  Nuisances 

788.  Prosecution  and  Punishment 


1.  Scope  of  Article. — Beginning  with  the  common  law  conception 
of  a  corporation  as  a  body  politic  for  municipal,  ecclesiastical  or  elee- 
mosynary purposes  only,  the  use  of  these  artificial  persons  -has  been 
gradually  extended  to  profit-making  enterprises  until,  at  the  pres- 
ent time,  it  is  through  such  organizations"  that  a  very  large  part  of 
the  business  of  the  world  is  transacted.  The  law  of  corporations, 
therefore,  ia  closely  related  to  and  forms  a  part  of  many  other  sub- 
jects; but  there  are  certain  gener^  rules  and  principles  which  apply 
equally  to  all  corporations  regardless  of  their  character  and  of  the 
particular  business  in  which  they  may  be  engaged,  and  it  is  with 
corporations  in  the  generic  sense  that  this  article  deals.  As  thus 
explained,  the  subject  is  treated  in  full  here,  except  that  foreign 
corporations  and  receiverships  are  dealt  with  in  separate  articles.*  Cor- 
porations of  a  distinctive  kind,  either  in  their  character  or  in  respect 
of  Uie  business  which  they  are  organized  to  transact,  are  treated  else- 
where under  appropriate  tities.*  Service  of  process  on  corporations  is 
also  treated  in  another  connection* 

2.  Definition. — Mr.  Chief  Justice  Marshall  in  the  celebrated  Dart- 
mouth College  case  defines  a  corporation  as  "an  artificial  being, 
invisible,  intangible  and  existing  only  in  contemplation  of  law,"  *  and 
this  definition  has  frequently  been  approved.^  Other  judicial  defini- 

1.  See  FoREioK  Corpoiutions  ^  Re-  629,  659. 

CEiVERS.  4a.  Waters-Pierce  Oil  Co.  v.  Texas, 

2.  See  Banks,  vol.  3,  p.  364;  Gas;  177  U.  S.  28,  20  S.  Ct.  518,  44  U.  S. 
Insurance;  Municipal  Corpora-  (L.  ed.)  657;  Coyle  v.  Mdntire,  7 
moNs;  Mutual  Benefit  Societies;  Houst.  (Del.)  44,  30  Ail.  728,  40  A. 
Rait-roads;  Religious  Societies;  S.  R.  109;  Higgins  tj.  Downward,  8 
Sleepiko  Car  Companies;  Street  Houst.  (Del.)  227,  14  Atl.  720,  32 
Railways  ;  Tbleqraphs  ;  Telephones  ;  Atl.  133,  40  A,  S.  R.  141;  Miller  v. 
Universities  and  Colleges;  Water-  Ewer,  27  Me.  509,  46  Am.  Dec.  619; 
works;  and  other  speciflo  tides.  McCandless  v.  Richmond  &  D.  R.  Co., 

3.  See  Process.  38  S.  C.  103, 16  S.  E.  429,  18  L.BJi. 

4.  Dartmouth  College  v.  Woodward,  440. 
4  Wbaat.  518,  636.  4  U.  S.  (L.  ed.) 
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tioiu  of  a  corporation  aggregate  are:  "An  artificial  intellectual  being, 
tibe  mere  creature  of  the  law,  composed  generally  of  natural  persona 
in  their  natural  capacity;  but  may  also  be  composed  of  pOTsons  in 
their  political  capacity  of  members  of  other  corporations;"'  "an 
artificial  being  created  by  law,  and  composed  of  individuals  who  subsist 
as  a  body  politic  under  a  special  denomination,  with  the  capacity  of 
perpetual  succession,  and  of  acting,  within  the  scope  of  its  charter,  as 
a  natural  person •  "a  collection  of  many  individuals,  united  in  one 
body  tmder  a  special  denomination,  and  vested  by  the  policy  of  the 
law  with  the  capacity  of  acting  in  several  respects  as  an  individual;" ' 
"a  l^ial  institution  devised  to  conf»  upon  the  individuals  of  which 
it  is  composed  powers,  privileges  and  immunities  which  they  would 
not  otherwise  possess,  the  most  important  of  which  are  continuous 
legal  identity  and  perpetual  or  indefinite  succession  under  the  cor- 
porate name,  notwithstanding  successive  changes  by  death  or  otherwise 
in  the  corporations  or  members  of  the  corporation ;"  '  "an  artificial 
being  existing  only  in  contemplation  of  law;  a  legal  entity,  a  fictitious 
person,  vested  by  law  with  the  capacity  of  taking  and  granting  prop- 
erty and  transacting  business  as  an  individual;  it  is  composed  of  a 
number  of  individuds  authorized  to  act  as  if  they  were  one  person ; 
the  individual  stockholders  are  the  constituent  or  component  parts, 
through  whose  intelligence,  judgment,  and  discretion  the  corporation 
acts."  *  Again  it  is  said  that  a  private  corporation  may  be  defined  as 
an  association  of  persons  to  whom  the  sovereign  has  offered  a  franchise 
to  become  an  artificial,  juridical  person,  with  a  name  of  its  own,  under 
which  they  can  act  and  contract,  and  sue  and  be  sued,  and  who  have 
either  accepted  the  offer  and  effected  an  organization  in  substanlial 
conformity  with  its  terms  (in  which  case  a  corporation  d€  jure  has 
been  constituted),  or  have  done  acts  indicating  a  purpose  to  accept 
snch  offer  and  effected  an  organization  designed  to  be,  but  in  fact  not, 
in  substantial  conformity  with  its  terms  (in  which  case  a  corporation 
de  facto  has  been  constituted).^**  Still  further  definitions  of  a  cor- 
poration will  be  found  in  the  cases  cited  in  the  note  below>> 

3.  Identity  as  Distinct  from  Its  Members. — ^A  corporation  is  for 
most  purposes  an  entity  distinct  from  its  individual  members  or  stock- 
holders who,  as  natural  persons,  are  merged  in  the  corporate  iden- 

6.  Regents  ef  Univeraity  of  Mary-  S.  W.  486,  40  S.  W.  353,  61  A.  S.  R. 
land  V.  WiUiams,  9  001  A  J.  (Md.)  436,  37  L.R.iu  682. 

365,  31  Am.  Dec.  72.  10.  Maekay  v.  New  Toik,  etc.,  R. 

9.  Tietum  V.  Hay,  122  ID.  293,  13  Co.,  82  Coon.  73,  72  AU.  583,  24 

N.  E.  561,  3  A.  S.  B.  492.  L.R.A.(N.S.)  768. 

7.  State  V.  Standard  Oil  Co.,  49  11.  Spotswood  v.  Iforria,  12  Idaho 
Ohio  St.  137, 30  K.  £.  279,  34  A.  S.  R.  360,  85  Pae.  1094,  6  L.R.A.(K.S.) 
641,  15  I«.R.A.  145.  665;  Brown  v.  SontJi  Kennebec  A^- 

8.  Coyle  «.  Mdntire,  7  Boost.  (Dd.)  enltural  Soe.,  47  Me.  275,  74  Am.  Dee. 
44,  30  Ad.  728,  40  A.  S.  R.  109.  484;  People  v.  Coleman,  133  N.  T. 

9.  Joaea  «.  Williami.  139  Ho.  1,  39  279,  31  N.  E.  96,  16  L.R.A.  183;  In 
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tity.'*  From  the  very  nature  of  a  private  business  corporation,  or 
indeed  of  any  corporation,  tiie  stockholders  are  not  private  and  joint 
owners  of  its  property.  The  corporation  is  the  real  though  artificial 
peison  substituted  for  the  natural  persons  who  procured  its  creation 
and  have  pecuniary  interests  in  it,  in  which  all  its  property  is  vested, 
and  by  which  it  is  controlled,  managed  and  disposed  of.  It  must 
do  all  corporate  acta  in  its  corporate  name  by  its  regularly  appointed 
officers  and  agents,  whose  acts  are  those  of  the  corporation  so  fax  as 
they  are  within  the  powers  and  purposes  of  the  corporation;  and 
herein  is  one  of  &e  principal  distinctions  from  an  ordinary  copartner- 
ship, the  members  of  which  act  as  natural  persons  and  as  agents  for 
each  other.^'  Neither  a  portion  nor  all  of  the  natural  persons  who 
compose  a  corporation,  or  who  own  its  stock  and  control  its  affairs,  are 
the  corporation  itself;  and  when  a  single  individual  composes  a  corpo- 
ration, he  is  not  himself  the  corporation.  In  such  case  the  man  is  one 
person,  and  the  corporation  is  another  person.^*  And,  though  all  the 
corporate  stock  is  vested  in  a  single  member,  he  does  not  become  the 
legal  owner  of  the  corporate  property.^'  Likewise  the  fact  that  the 
stockholders  in  two  corporations  may  be  the  same  persons  does  not 
operate  to  destroy  the  logal  identity  of  either  corporation.  Neither 
does  the  fact  that  the  one  corporation  exercised  a  controlling  influence 
over  the  other  through  the  ownership  of  its  stock  or  through  the 
identity  of  stockholders,  operate  to  make  either  the  agent  of  the  other. 


rt  OibVs  Estate,  157  Pa.  St.  59,  27  706;  HendenoD  v.  Ban  Antonio,  eto- 

Atl.  383,  22  L.R.A.  276.  R.  Co.,  17  Tex.  560,  67  Am,  See.  675: 

12.  Van  Allen  v.  Assessots,  3  Wall.  Button  v.  Hoffman,  61  Wis.  20,  20  N. 

573,  18  U.  S.  (L.  ed.)  229;  ICoore,  W.  667,  50  Am.  Rep.  131;  Dorlaefaer 

ete.  Hardware  Co.  v.  Towers  Hard-  v.  Fra»r,  8  Wyo.  58,  55  Pae.  306,  80 

waie  Co.,  87  Ala.  206,  6  So.  41,  13  A.  S.  R.  918. 

A.  S.  R.  23;  Gadsden  Fint  Nat.  Bank  Notes:  34  A.  S.  R.  556  ;  40  A.  S.  R. 

0.  Winchester,  119  Ala.  168, 24  So.  351,  157. 

72  A.  S.  R.  904;  Exchange  Bank  of  13.  Button  v.  Hoffinan,  61  Wis.  20, 

Haeon  v.  Macon  Const  Co.,  97  Ga.  20  N.  W.  667,  50  Am.  Rep.  131.  See 

1,  25  S.  E.  326,  33  Lit.A.  800;  Oar-  also  Exchange  Bank  of  Macon  v.  Ma- 
many  V.  Lawton,  124  Oa.  876,  53  S.  eon  Const  Co.,  97.  Oa.  1,  25  S.  E.  336, 

B.  669,  110  A.  S.  R.  207;  Loaisville  33  LJtJl.  800,  quoting  the  text  above 
Tobacco  Warehouse  Co.  v.  Com.,  106  with  approval. 

Ky.  165,  49  S.  W.  1069,  67  L.R.A.  14.  Exchange  Bank  of  Macon  v.  Ma- 

33;  Feirce  v.  New  Orleans  BIdg.  Co.,  con  Const.  Co.,  97  Ga.  1,  25  S.  E.  326, 

9  La.  397,  29  Am.  Dec.  448;  Home  33  LJIJI.  800. 

Fin  Ins.  Co.  v.  Barber,  67  Neb.  644,  16.  Lonisville  Banking  Co.  o.  Eiaen- 

93  N.  W.  1024,  108  A.  S.  R.  716,  60  man,  94  Ky.  S3, 21  S.  W.  531, 1049,  42 

L.RJL  927;  Chas.  S.  Hiegins  Co.  v.  A.  S.  R.  335, 19  Ii.R.A.  684  and  note; 

Higgins  Soap  Co.,  144  NTT.  462,  39  Monongahela  Bridge  Co.  v.  Pitbsbnig, 

N.  E.  490,  43  A.  S.  B.  769,  27  LJI.A.  etc..  Traction  Co.,  196  Pa.  St  25,  46 

42;  Monongahela  Bridge  Go.  v.  I^tts-  Atl.  99,  79  A.  S.  B.  685;  Parker  «. 

hvag,  etc,  Traction  Co.,  196  Pa.  St.  Bethel  Hotel  Co.,  96  Tenn.  252,  34 

26,  46  AU.  99,  79  A.  8.  R.  685  and  S.  W.  209,  31  L.R.A.  706;  Botton  «. 

note;  Paiker  «.  Bethel  Hotel  Co.,  96  Hoffman,  61  Wis.  20,  20  N.  W.  667,  50 

Tenn.  252,  34  S.  W.  200,  31  Ii.R.A.  Am.  Rep.  131. 
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or  to  merge  the  two  oorpoiations  into  one.^*  And  the  fact  that  one 
coiporation  owns  the  entire  capital  stock  of  another  does  not  vest  in 
the  former  the  leg^  title  to  the  property  of  the  latter,  nor  render  the 
two  corporations  identical,  bat  they  are  atill  separate  and  distinct 
legal  entities 

4.  Qualification  of  General  Rule. — The  doctrine,  however,  that  a 

corporation  is  a  legal  entity  existing  separate  and  apart  from  the 
persons  composing  it  is  a  mere  fictionj  introduced  for  purposes  of 
convenience  and  to  subserve  the  ends  of  justice.^*  This  Action  cannot 
be  urged  to  an  extent  and  purpose  not  within  its  reason  and  policy,^* 
and  it  has  been  held  that  in  an  appropriate  case,  and  in  furUierance  of 
the  ends  of  justice,  a  corporation  and  the  individual  or  individuals 
owning  all  its  stock  and  assets  will  be  treated  as  identical.*^  Thus 
where  a  corporation  is  proceeding  at  law,  or  where  it  is  asserting 
a  title  to  property,  or  the  title  to  property  is  involved,  the  corporation 
is  regarded  as  a  person  separate  and  distinct  from  its  stockholders,  or 
any  or  all  of  them;  but  where  it  is  proceeding  in  equity  to  assert 
rights  of  an  equitable  nature,  or  is  seeking  relief  on  rules  or  principles 
of  equity,  a  court  of  equity  will  not  forget  that  the  stockholders  are 
the  real  and  substantial  beneficiaries  of  a  recovwy,  and  if  the  stock- 
holders have  no  standing  in  equity,  and  are  not  equitably  entitled 
to  the  remedy  sought  to  be  enforced  by  the  corporation  in  their  behalf, 
the  corporation  will  not  be  permitted  to  recover.*^  Again,  corporate 
existence  a»  an  entity  distinct  from  its  members  may  be  ignored  in 
order  to  circumvent  tiie  fraudulent  purpose  of  tiie  shareholders  in  iu 
organization." 

16.  Richmpnd,  etc.,  Const.  Co.  v.  Wis.  354,  120  N.  W.  252,  131  A.  S.  R. 
Biehmond,  etc,  R.  Co.,  68  Fed.  lOS,  1012  and  note. 

31  U.  S.  App.  704^  15  C.  C.  A.  289,      20.  Gadsden   First   Nat.   Bank  v. 


17.  Exchange  Bank  of  MaeoD  V.  Ma-  72  A.  S.  R.  904;  Swift  v.  Smith,  65 
60D  Const.  Co.,  97  Qa.  1,  25  S.  B.  326,  Md.  428,  5  AtL  534,  57  Am.  Rep.  336; 


18.  State  V.  Standard  Oil  Co.,  49  592,  57  A.  S.  R.  415,  35  L.RA.  392. 
Ohio  St.  ia7,  30  N.  E.  279,  34  A.  S.      21.  Home  Fire  Ins.  Co.  v.  Barber, 
R.  541, 15  L.H.A.  145.  67  Neb.  644,  93  N.  W.  1024,  108  A. 

19.  Donovan  v.  Purtell,  216  III.  629,  S.  R.  716,  60  L.R.A.  927. 

76  N.  E.  334,  1  L.R.A.(N.S.)  176;     22.  Franklin  Min.  Co,  ti.  O'Brien,  22 

Soathem  Eleetrie  Securities  Co.  v.  Colo.  129,  43  Pae.  1016,  55  A.  S.  B. 

State,  91  Miss.  195,  44  So.  785,  124  118;  Donovan  v.  Purtell,  216  111.  629, 

A.  S.  R.  638;  People  r.  North  River  75  N.  E.  334, 1  L.RjL(N.S.)  176  and 

Sugar  Refining  Co^  121  N.  T.  582,  24  note;  Hoffman  Steam  Coal  Co.  v.  Cum- 

nTe.  834,  18  A.  S.  R.  843,  9  L.R.A.  berland  Coal,  etc.,  Co.,  16  Md.  456,  77 

33:  State  v.  Standard  Oil  Co.,  49  Ohio  Am.  Dee.  311;  Jones  v.  Williams,  139 

St.  137,  30  N.  E.  279,  34  A.  S.  R.  Mo.  1,  39  S.  W.  ^6,  40  S.  W.  353,  61 

541,  15  L.R.A.  145;  Buie  v.  Chicago,  A.  S.  R.  436, 37  LJt.A.  682;  Brnndred 

etc.,  R.  Co.,  95  Tex.  51,  65  S.  W.  27,  «.  Rice,  48  Ohio  St  640,  32  N.  E.  169, 

65  L.R.A.  861;  Milbrath  v.  State,  138  34  A.  S.  R.  58S. 


Winchester,  119  Ala.  168,  24  So.  351, 


83  LJt.A.  800. 


Pott  V.  Schmueker,  84  Md.  535,  36  Atl. 
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5.  Distingaished  from  Joint  Stock  Company. — A  joint  slock  com- 
pany is  an  unincorporated  association  of  individuals  for  the  purpose 
of  profit,  possessing  a  common  capital  contributed  by  the  memben 
composing  it,  such  capital  being  commonly  divided  into  shares,  of 
which  each  member  possesses  one  or  more,  and  which  are  transferable 
by  the  owner.  The  business  of  the  association  is  under  the  control 
of  certain  selected  individuals  called  directors;  it  is  a  quasi  partner- 
ship, whereof  the  capital  is  divided,  or  agreed  to  be,  into  shares,  so 
as  to  be  transferable  without  the  express  consent  of  all  the  copartners.* 
A  joint  stock  company  derives  its  existence  from  the  contract  of 
individuals,  a  corporation  from  the  sovereignty  of  the  state.*  The 
common  law  permits  persons,  no  matter  how  many,  to  agree  to  form 
an  unincorporated  association  and  to  issue  certificates  of  shares  repre- 
senting property  contributed,  to  make  the  certificates  transferable 
either  by  written  assignment  or  by  delivery,  and  to  establish  a  com- 
mittee having  power  to  make  rules  for  the  government  of  the  associa- 
tion. Persons  doing  these  acts  do  not  usurp  the  functions  of  a  cor- 
poration, for  the  great  and  distinguishing  feature  of  a  corporation  is 
the  possession  of  such  juristic  qualities  as  to  be  a  new,  legal  person, 
distinct  from  the  individuals  forming  it.  To  usurp  the  functions  of 
a  corporation,  t^ere  must  be  the  usurpation  of  the  qualities  of  a 
person,  as,  for  example,  to  sue  or  to  be  sued  in  an  assumed  corporate 
name.*  A  joint  stock  company  having  the  general  characteristics  of 
a  corporation,  though  not  recognized  as  a  corporation  in  the  state 
where  it  was  organized,  but  as  a  limited  partnership,  has  been  held 
a  corporation  in  another  state  in  which  it  did  business,  for  the 
purpose  of  taxation.* 

6.  What  Are  Bodies  Corporate. — Any  body  of  persons  capable  of 
acting  as  an  entity  and  in  a  single  name  fixed  by  law,  and  having 
succession,  is  in  some  sense  a  corporation.*  And  as  a  general  rule  an 
association  of  individuals  becomes  a  corporation  when,  by  authority 
of  law,  it  acquires  a  name  by  which  its  legal  identity  can  be  preserved 
through  all  the  changes  of  membership,  business,  and  sphere  of  action 
which  it  may  undergo.*   Thus  the  trustees  of  schools  and  school 

1.  Spotswood  V.  Morris,  12  Idaho  6.  Hancock  v.  Loaisville,  etc.,  R. 
360,  85  Pae.  1094,  6  L.R.A.(N.S.)  Co.,  145  U.  S.  409,  12  S.  Ct.  969,  36 
665;  Allen  v.  Long,  80  Tex.  261, 16  S.  U.  S.  (L.  ed.)  755;  Connell  v.  Wood- 
W.  43,  26  A.  S.  B.  735.  See  Paktker-  ard,  5  How.  (Miss.)  665,  37  Am. 
SHIP.  Dec.  173;  Louisville,  etc.,  R.  Co.  v. 

2.  People  V.  Coleman,  133  N.  Y.  279,  Davidson  County  Ct.,  1  Sneed  (Tenn.) 
31  N.  E.  96,  16  L.R.A.  183.  637,  62  Am.  Dec.  424.   See  People  «. 

3.  Spotswood  V.  Morris,  12  Idaho  Wemple,  117  N.  T.  136,  22  N.  E.  1046, 
360,  85  Pac.  1094,  6  LJl.A.(N.S.)  665.  6  L.R.A.  303. 

4.  Tide  Water  Pipe  Co.  v.  State      6.  Laoman  v.  Lebanon  Yal.  R.  Co, 
Board  of  Assessors,  57  N.  J.  U  516,  31  30  Pa.  St  42,  72  Am.  Dec  685. 
Atl.  220,  27  L.B.A.  684. 

28 


Digitized  by  Google 


7  B.  C.  L.  CORPOBATIONS  f  7 

lands,  whose  appointment  is  provided  for  by  statute  and  who  are 
authorized  to  appoint  a  treasurer,  and  to  take  a  ix>nd  from  him,  pay- 
able to  themselves  and  their  successors  in  olKce,  to  lease  the  lands 
reserved  in  their  respective  townships  for  schools,  and  to  take  notes 
or  bonds  with  surety  payable  in  like  manner,  for  tiie  money  due  for 
the  lease  of  the  same,  being  thus  endowed  with  tlie  right  of  perpetual 
succession  for  all  the  purposes  of  their  creation,  may  well  be  termed 
quasi  corporations,  as  they  have  been,  and  as  such  may  sue  an 
individual  member.'  So  a  board  of  water  commissioners,  liable  as 
well  as  competent  to  be  impleaded,  to  make  contracts,  hold  property, 
have  a  seal,  make  by-laws,  and  generally  "to  do  all  legal  acts  which 
may  be  necessary  and  proper  to  carry  out  tiie  effect,  intent,  and  object 
of  the  act"  creating  it,  although  not  in  terms  declared  to  be  a  corpora- 
tion, is  made  such  by  the  powers  conferred.^  Likewise  a  board  of 
managers  of  an  exposition  created  by  statute  and  the  members  of  which 
are  appointed  by  the  governor  as  an  agency  of  the  state,  although 
it  is  not  expressly  named  as  a  corporation,  but  is  expressly  given  power 
to  make  contracts  and  furnished  with  certain  funds,  while  the  state 
expressly  declares  that  it  will  not  be  responsible  for  any  indebtedness 
of  the  board,  is  at  least  a  quasi  corporation,  and  may  be  sued  for  breach 
of  contract  without  the  consent  of  the  state.*  It  has  been  said  that 
a  state  is  a  corporation.  It  is  a  legal  being,  capable  of  transacting  some 
kinds  of  business  like  a  natural  person,  and  such  a  being  is  a  cor- 
poration.*® Counties  are  not  strictly  corporations,  but  civil  and 
political  divisions  of  the  state.  For  some  purposes  they  are  merely 
civil  divisions,  but  for  others  they  certainly  are  corporations  and  are 
sometimes  called  quasi  corporations.** 

7.  SoTereign  Power  to  Create. — It  is  well  established  that  no  corpo- 
ration can  exist  without  the  consent  or  grant  of  the  sovereign.*'  The 
power  to  create  corporations  is  one  of  the  attaributes  of  sovereignty,'* 
and  the  legislatures  of  the  several  states  unless  restricted  by  constitu- 
tional provisions  have  plenary  power  to  do  so;  **  therefore  the  legis- 

7.  Conneil  ti.  Woodard,  5  How.  Idaho  360,  85  Pac.  1094,  6  L.R.A. 
(Miss.)  665,  37  Am.  Dec.  173.  (N.S.)  666;  Chicago  TiUe  &  Trust  Co. 

8.  O'Leary  v.  Board  of  Fire  &  v.  Doyle,  259  III.  489,  102  N.  E.  790, 
Water  Comers,  79  Mich.  281,  44  N.  W.  47  L.R.A.{N.S.)  1066;  Michigan  State 
608,  19  A.  S.  E.  169,  7  L.R.A.  170.  Bank  v.  Hastings,  1  Doug.  (Mich.) 

9.  Gross  V.  Kentucky  Board  of  225,  41  Am.  Dec.  549 ;  Schuetzen  Bund 
World's  Columbian  Exposition,  105  v.  Agitations  Yerein,  44  Mich.  313,  6 
Ky.  840,  49  S.  W.  458,  43  L.R.A.  N.  W.  675,  38  Am.  Rep.  270;  Wash- 
703.  ington,  etc,  R.  Co.  v.  Alexander,  etc, 

10.  State  V.  Woram,  6  Hill  (N.  Y.)  R.  Co.,  19  Grat.  (Va.)  592,  100  Am. 
33,  40  Am.  Dec.  378.   See  States.  Dec.  710. 

11.  Louisville  &  N.  R.  Co.  v.  David-  13.  M'CuUoeh  v.  Maryland,  4  Wheat, 
son  County  Court,  1  Bneed  (Tenn.)  316,  4  U.  S.  (L.  ed.)  579. 

637,  62  Am.  Dec.  424.   See  CoirimES.     14.  People  v.  New  York,  etc,  R.  Co., 

12.  State  V.  Curtis,  35  Conn.  374,  95  129  N.  Y.  474,  29  N.  E.  959, 15  LJtJL 
Am.  Dec.  263:  Spotawood  V.  Morris,  12  8Sf. 
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lature  also  has  power  to  validate  the  irregular  organization  of  a  cor- 
poration.** Though  the  power  of  the  federal  government  to  create 
corporations  is  not  included  among  the  enumerated  powers  conferred 
hy  the  federal  constitution,  still  it  was  settled  at  an  early  date,  that 
fnich  power  may  be  exercised  by  it  whenever  it  becomes  an  appropriate 
measure  of  exercising  the  powers  expressly  conferred  by  the  con- 
stitution.i*  It  has  been  said  by  high  authority  that  there  aeems  to  be 
no  reason  why  several  states  cannot^  by  competent  legislation,  unite 
in  creating  the  same  corporation.*'  The  prevailing  view,  however, 
is  that  two  states  cannot  by  their  joint  action  create  a  corporation 
which  will  be  regarded  as  a  single  corporate  entity  and,  for  juris- 
dictional purposes,  a  citizen  of  each  state  which  joined  in  creating  it 
One  state  may  create  a  corporation  of  a  given  name,  and  the  legis- 
lature of  an  adjoining  state  may  declare  that  the  same  legal  entity 
shall  be  or  become  a  corporation  of  that  state  as  well,  and  be  entitled 
to  exercise  within  its  borders,  by  the  same  board  of  directors  and 
officers,  all  of  its  corporate  functions.  Nevertheless,  the  result  of 
such  legislation  is  not  to  create  a  single  corporation,  but  two  corpora- 
tions of  the  same  name,  having  a  different  paternity.**  The  principle 
that  a  single  corporation  cannot  be  created  by  the  joint  legislation 
of  two  states,  while  an  irre-sistible  inference  from  the  established  lav 
in  regard  to  corporate  bodies,  is  nevertheless  a  technical  and  abstract 
principle ;  and  when  adjoining  states  authorize  consolidation,  and  the 
consolidated  bodies  are  placed  under  a  common  board  with  a  common 
name  and  seal,  such  board  will  naturally  act  as  if  the  consolidated 
bodies  made  but  one  corporation;  and  when  their  contracts  assume 
that  form,  the  courts  must,  for  the  protection  of  the  public  and  to 
enforce  good  faith,  hold  that  the  contract  is  to  be  construed  as  made 
by  the  corporation  of  each  state  in  which  the  subject-matter  of  the 
corporation  lies.'*  In  England  a  corporation  may,  of  course,  be 
created  by  an  act  of  Parliament.** 

IB.  Gfoodrich  v.  Reynolds,  31  111.  17.  Baltimore,  etc.,  R.  Co.  v.  Harris, 

490,  83  Am.  Dec.  240;  Racine,  etc.,  R.  12  Wall.  65,  20  U.  S.  (L.  ed.)  354. 

Co.  V.  Farmers'  L.  &  T.  Co.,  49  111.  331,  18.  United  States  ti.  Neleigh,  1  Black 

95  Am.  Dec.  595;  Mitcliell  v.  Deeds,  298,  17  U.  S.  (L.  ed.)  144;  Missouri 

49  111.  416,  95  Am.  Dec.  621.  Pac.  Ry.  Co.  v.  Meeh,  69  Fed.  763,  32 

16.  M'CulIochr.  Maryland,  4  Wheat.  U.  S.  App.  691,  16  C.  C.  A.  510,  30 

316,  4  U.  S.  (L.  ed.)  579;  Osborn  v.  L.R.A.  250;  Baltimore  &  O.  R.  Co.  v. 

United  States  Bank,  9. Wheat.  738,  6  Galiahue,  12  Qrat.  (Va.)  655,  65  Am. 

U.  S.  (L.  ed.)  204;  State  ti.  Curtis,  Dec.  254.    But  see  Stephens  v.  St. 

35  Conn.  374,  95  Am.  Dec.  263;  Spratt  Louis,  etc.,  R.  Co.,  47  Fed.  530,  14 

B.  Livingston,  32  Fla.  507,  14  So.  160,  L.R.A.  184.   And  see  infra,  par.  67. 

22  L.R.A.  453;  Racine,  etc.,  R.  Co.  v.  19.  Racine,  etc.,  R.  Co.  v.  Farmers' 

Farmers'  L.  &  T.  Co.,  49  111.  ;}31,  95  L.  &  T.  Co.,  49  III.  331,  95  Am.  Dee. 

Am.  Dec.  595;  Columbus  First  Nat.  595.   See  also  infra,  par.  161. 

Bank  v.  Garlinghonse,  22  Ohio  St.  492,  20.  Tone  River  Conservators  v.  Aah, 

10  Am.  Rep.  751.     See  California  10  B.  &  C.  349,  21  E.  C.  L.  97,  7  Eng. 

o.  Central  Pac.  R.  Co.,  127  U.  S.  1,  Rul.  Cbf.  239. 
8  8.  Ct.  1073,  32  U.  S.  (L.  ed.)  150. 
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8.  Corporation  as  Inclnded  in  Term  Terson." — Persons  are  divided 
by  the  law  into  persons  natural  and  persons  artificial,  and  the  term 
"person"  prima  fade,  at  common  law  and  apart  from  any  statu- 
tory enactment,  includes  both  natural  and  artificial  persons,  and 
therefore  as  a  general  rule  includes  corporations.'  From  the  nature 
of  ihe  several  prohibitions  in  the  fifth  amoadment  to  the  United 
States  constitution,  with  the  exceptioa  of  the  last  clause,  relating  to 
the  taking  of  private  property  for  private  use,  it  would  seem  as  though 
they  would  apply  only  to  natural  persons.  Ho  others  can  be  witnesses, 
no  others  can  be  twice  in  jeopardy  or  compelled  to  be  witnesses,  and 
therefore  it  might  be  said  with  much  force  that  the  word,  person 
there  used  with  the  prohibition  against  the  deprivation  of  life, 
liberty  or  property  is  in  like  manner  limited  to  natural  persons.  But 
such  has  not  been  the  construction  of  the  courts,  and  it  is  held  that  the 
provision  thi^  "no  person  shall  ...  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law,"  so  far  as  it  concerns  the 
property  rights  of  "persons,"  applies  to  a  private  corporation  *  And 
it  is  also  now  settled  that  the  provision  of  the  fourteenth  amend- 
ment tiiat  no  state  shall  deprive  any  "person"  of  life,  Hberty  or 
property  without  due  process  of  law,  is  applicable  to  private  corpora- 
tions in  so  far  as  property  rights  are  concerned.*  Likewise  a  private 
corporation  is  a  "person"  within  the  clause  forbidding  any  state 
to  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.*   In  so  far  as  the  provision  relates  to  liberty  it  is 


1.  Union  Bank,  etc.,  Co.  v.  Wright,  13  Ann.  Caa.  475,  15  LJt.A.(N.S.) 

(Tenn.)  58  S.  W.  755,  52  LJI.A.  469;  350;  Pinney  v.  Providence  Loan,  etc., 

WiUmott  V.  London  Boad  Car  Co.,  Co.,  106  Wis.  396,  82  K.  W.  308,  80 

[1010]  2  Gh.  525,  20  Ann.  Cas.  733  A.  S.  B.  41,  50  L.R.A.  577;  Hnber 

and  note.  v.  l£artin,  127  Wis.  412,  105  N.  W. 

Note:  19  LJt.A.  223.  «  1031,  1135,  115  A.  S.  B.  1023,  7  Aim. 

8.  See  CONSnrnnoNAL  L&w,  vol.  6,  Cas.  400,  3  L.R.A.(N.S.)  653. 
p.  469.    See  also  Ann.  Caa.  igi4A     Note:  62  A.  S.  R.  167. 
1308,  note.  See  also  Cohstitutioval  Law,  t^. 

3.  Covington,  etc.,  Turnpike  Road  6,  p.  469. 
Co.  V.  Sanford,  164  U.  S.  578,  17  S.  4.  Covington,  etc,  Turnpike  Boad 
Ct.  198,  41  U.  S.  (L.  ed.)  560;  John-  Co.  v.  Sanford,  164  U.  S.  578, 17  S.  Ct. 
BOQ  V.  Goodyear  Min.  Co.,  127  Cal.  198,  41  U.  S.  (L.  ed.)  560;  Louisville, 
4,  59  Pac.  304,  78  A.  S.  B.  17,  47  etc.,  B.  Co.  v.  Gaston,  216  U.  S.  418, 
L.B.A.  338;  American  De  Forest  Wire-  30  S.  Ct.  291,  54  U.  S.  (L.  ed.)  542; 
less  Tel.  Co.  v.  Superior  Ct.,  153  Cal.  Johnstm  v.  Goodyear  Min.  Co.,  127 
533,  96  Pac.  15,  126  A.  S.  B.  125,  Cal.  4,  59  Pac.  304,  78  A.  S.  R.  17,  47 
17  L.B.A.(N.S.)  1117;  Union  Pac.  R.  LR.A.  338 ;  American  De  Forest  Wire- 
Co.  «.  De  Busk,  12  Colo.  294,  20  Pac.  less  Tel.  Co.  v.  Superior  Ct.,  153  Cal. 
762,  13  A.  S.  B.  221,  3  L.B.A,  350  ;  533,  96  Pac.  15,  126  A.  S.  B.  125,  17 
Hammond  Beef,  etc,  Co.  v.  Best,  91  LJlJl.(N.S.)  1117;  Union  Pac.  B.  Co. 
He.  431,  40  Ati.  338,  42  L.RJL.  528;  v.  DeBusk,  12  Colo.  294,  20  Pac.  752, 
Harbison  «.  Knoxrille  Iron  Co.,  103  13  A.  S.  B.  221,  3  L.R.A.  350;  State 
Tenn.  421,  53  S.  W.  955,  76  A.  S.  B.  t7.  Nashville,  etc.,  B.  Co.,  124  Tenn.  1, 
682,  66  L.RJL.  316;  Uwrence  «.  Rat-  135  S.  W.  773,  Ann.  Cas.  1912D  806; 
hud  B.  Co.,  80  Vt.  370,  67  Atl.  1091.  Hawley  v.  Enid,  72  Yt  122,  47  AtL 

31 


Digitized  by 


(  8  CORPORATIONS  7  B.  a  L. 

inapplicable  to  a  private  corporation ; '  and  this  has  also  been  held 
true  as  to  the  provision  against  self  incrimination.*  While  a  cor- 
poration is  generally  held  to  be  a  "person"  within  the  meaning  of 
that  term  as  used  in  the  fourteenth  amendment  to  the  United  States 
constitution  with  reference  to  the  equal  protection  of  the  laws,  it  does 
not  follow  that  all  corporations  are  entitled  to  the  protection  guar- 
anteed by  that  amendment.  A  corporation  is  required,  as  is  a  natural 
person,  to  be  "within  [the  state's]  jurisdiction"  in  order  to  be  entitled 
to  the  equal  protection  of  the  laws,  and  it  is  therefore  held  that  where 
a  corporation  was  not  created  by  a  state,  and  is  not  doing  bu^ness 
therein*  so  as  to  be  subject  to  process  of  the  courts  of  the  state,  it  is 
not  "within  its  jurisdiction,"  and  is  not,  therefore,  entitled  to  the 
equal  protection  of  the  laws.'  Still  where  a  foreign  corporation  is 
lawfully  doing  business  within  a  state  and  is  subject  to  the  process 
of  the  courts  thereof,  it  is  a  person  within  the  state's  jurisdiction  and 
entitled  to  the  equal  protection  of  the  laws.®  While  in  a  state  court 
it  has  been  held  that  a  corporation  may  not  be  a  "person"  within 
this  amendment,  its  property  ia  entitled  to  protection  as  the  property 
of  the  stockholders.*  In  the  treaty  of  1873  between  the  United 
States  and  England  providing  that  Uiere  shall  be  no  future  confisca- 
tions against  any  person  or  persons  the  phrase  "person  or  persons" 
has  been  held  to  include  corporations.^*  So  where  a  lessee  covenants 
not  to  assign  without  the  consent  of  the  lessor  provided,  however, 

401,  82  A.  S.  E.  922,  52  L.R.A.  195;  U.  S.  (L.  ed.)  342;  Blake  v.  McClung, 

Lawrence  v.  Rutland  R.  Co.,  80  Vt.  172  U.  S.  239,  19  S.  Ct.  165,  43  U.  S. 

370,  67  Atl.  1091, 13  Ann.  Caa.  475, 15  (L.  ed.)   432;   Southern  R.  Co.  v. 

L.R.A.(N.S.)  350;  Floyd  v.  National  Greene,  216  U.  S.  400,  30  S.  Ct.  287, 

Loan,  etc.,  Co.,  49  W.  Va.  327,  38  S.  54  U.  S.  (L.  ed.)  536,  17  Ann.  Caa. 

E.  653,  87  A.  S.  R.  805,  54  L.R.A.  1247;  7n  re  Speed,  216  111.  23,  74  N.  E. 

536;  Huber  v.  Martin,  127  Wis.  412,  809,  108  A.  S.  R.  189;  State  v.  Blake, 

105  N.  W.  1031,  1135,  115  A.  S.  R.  241  Mo.  100,  144  S.  W.  1094,  Ann. 

1023,  7  Ann.  Cas.  400,  3  L.R.A.{N.S.)  Cas.  1913C  1283;  Hawley  v,  Kurd,  72 

653.    But  Bee  State  v.  Brown,  etc.,  Vt.  122,  47  Atl.  401,  82  A.  S.  R.  922, 

Mfg.  Co.,  18  R.  L  16,  17  L.R.A.  856  52  L.R.A.  195;  Floyd  v.  National  Loan, 

(decided  witlioat  careful  consideration  etc.,  Co.,  49  W.  Va.  327,  38  S.  E.  653, 

and  without  reference  to  the  control-  87  A.  S.  R.  805,  54  L.B.A.  536.  See 

ling  authorities  in  the  federal  supreme  also  Foreign  Cobporations. 

court).  8.  Southern  R.  Co.  v.  Greene,  216 

Notes:  10  L.R.A.  129,  14  LJl^.  U.  S.  400,  30  S.  Ct.  287,  54  U.  S.  (L. 

585  ;  20  Ann.  Cas.  739;  Ann.  Cas.  ed.)  536,  17  Ann.  Caa.  1247;  SUt«  v. 

1914A  1308.  Louisville,  etc.,  R.  Co.,  97  Miss.  35,  51 

See  also  CoH8TiTUTK>KrAL  Law,  vol.  So.  918,  53  So.  454,  Ann.  Caa.  1912C. 

6,  p.  413.  1150.  j 

O.  Western  Turf  Absoc.  v.  Green-  9.  Seaboard  Air  Line  R.  Co.  v. 

burg,  204  V.  S.  359,  27  S.  Ct.  384,  51  Simon,  56  Fla.  545,  47  So.  1001,  16 

U.  S.  (L.  ed.)  520.  Ann.  Cas.  1234,  20  L.R.A.(N.S.)  126." 

6.  Note:  Ann.  Cas.  1914A  1308.  10.  Society  for  Propagation  of  Oos-' 

7.  Philadelphia  F.  Assoc.  v.  New  pel  v.  New  Haven,  8  Wheat.  464k  S 
Tork,  119  U.  S.  UO,  7  8.  a.  108,  30  U.  S.  (U  ed.)  662. 

32 
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that  the  lessor  shall  not  withhold  his  consent  to  an  assignment  to  a 
respectable  or  responsible  "person,"  it  has  been  held  that  a  corpora- 
tion is  included  in  the  term  "person." 

9.  Term  **Person"  as  Used  in  Statutes  in  General. — In  construing 
the  term  "person"  as  used  in  statutes  such  a  construction  should  be 
given  to  it  as  will  effectuate  the  intention  of  the  legislature  and  pro- 
mote the  object  and  prevent  the  evil  in  view;  and  while  all  statutes 
which  speak  of  persons  cannot  be  construed  to  include  artificial 
persons,  that  is  corporations,**  the  term  "person"  may  unqurationably 
include  a  corporation,**  and  it  has  generally  been  held  that,  in  the 
absence  of  an  express  statutory  provision  of  const^ction,  the  word 
*'person,"  when  used  in  a  statute,  includes  a  private  corporation, 
unless  it  appears  that  it  is  used  in  a  more  limited  sense.**  Corpora- 
tions are  to  be  deemed  and  considered  as  persons  when  the  circum- 
stances in  which  they  are  placed  are  identical  with  those  of  natural 
persons  expressly  included  in  a  statute ; "  and  prima  facie  the  word 

11.  WiUmott  V.  London  Road  Car  1  Duv.  (Ky.)  295,  85  Am.  Dec.  624; 
Co.  [1910]  2  Ch.  523,  20  Ann.  Gas.  State  v.  Farmers'  Literary,  etc.,  Club, 
733.  73  Md.  97,  20  Atl.  783,  10  L.R.A.  64; 

12.  Knox  V.  Protection  Ins.  Co.,  9  Chapman  v.  Brewer,  43  Neb.  890,  62 
Conn.  430,  2j  Am.  Dee.  33;  State  v.  N.  W.  320,  47  A.  S.  R.  779  (statute 
St.  Louis  Club,  125  Mo.  308,  28  S.  giving  mechanic's  hen  to  any  "person," 
W.  604,  26  L.R.A.  573;  Standard  Oil  etc.) ;  State  v.  Woram,  6  Hill  (N.  Y.) 
Co.  V.  State,  117  Tenn.  618, 100  S.  W.  33,  40  Am.  Dec.  378;  Bartb  v.  Backus, 
705,  10  L.R.A.(N.S.)  1015;  State  v.  140  N.  Y.  230,  35  N.  E.  425,  37  A.  S. 
Rutland  R.,  etc.,  Co.,  85  Vt.  91,  81  R.  545,  23  L.R.A.  47  {construing  Wis- 
Atl.  252,  Ann.  Cas.  1914A  1305;  eonsin  statute  for  discharge  of  "per- 
Lynchburg  v.  Norfolk,  etc.,  R.  Co.,  80  sons"  under  insolvency  law) ;  Leliigh 
Va.  237,  56  Am.  Rep.  592;  Denny  River  Bridge  v.  Lehigh  Coal,  etc.,  Co., 
Hotel  Co.  V.  Schram,  6  Wash.  134,  4  Rawle  (Pa.)  9,  26  Am.  Dec.  Ill 
32  Pac.  1002,  36  A.  S.  R.  130  (statute  giving  remedy  for  recovery  of 
("persons"  entitled  to  form  corpora-  damages  to  any  persons  injured  by 
tions).  erection  of  bridge)  ;  Fleming  u.  Texas 

Note:  20  Ann.  Cas.  740  et  seq.  Loan  Agency,  87  Tex.  238,  27  S.  W. 

13.  U.  S.  V.  Union  Supply  Co.,  215  126,  26  L.R.A.  250  (death  by  wrong- 
U.  S.  50,  30  S.  Ct.  15,  54  U.  S.  ful  act );  Crafford  «.  Warwick  County, 
(L.  ed.)  87;  Knox  v.  Protection  Ins.  87  Va.  110,  12  S.  E.  147,  10  L.R.A. 
Co.,  9  Conn.  430,  25  Am.  Dec.  33;  129  (statute  providing  for  applicatioa 
State  V.  Belle  Springs  Creamery  by  "persons"  for  election  to  change 
Co.,  83  Kan.  389,  111  Pac;  474;  county  seat);  Segnitz  v.  Garden  City 
Standard  Oil  Co.  v.  State,  117  Tenn.  Banking,  etc.,  Co.,  107  Wis.  171.  83 
618,  100  S.  W.  705,  10  L.R.A.(N.S.)  N.  W.  327,  81  A.  S.  R.  830,  50  L.R.A. 
1015;  Union  Colliery  Co.  v.  Reg.,  31  327  (discharge  of  "persons"  under 
Can.  Sup.  Ct.  81,  2  British  Rul,  Cas.  state  insolvency  law);  WiUmott  v. 
222.  London  Road  Car  Co.  [1910]  2  Ch. 

14.  Knox  17.  Protection  liis.  Co.,  9  525,  20  Ann.  Cas.  733  and  note. 
Conn.  430,  25  Am.  Dec.  33;  Mclntire  Note:  19  L.R.A.  223. 

V,  Preston,  5  Oilman  (111.)  48,  48  15.  Bcaslon  v.  Farmers'  Bank,  12 
Am.  Dec.  321  (statute  permitting  any  Pet.  102,  9  U.  S.  (L.  ed.)  1017  (federal 
"person"  to  whom  note  is  payable  to  statute  giving  United  States  preference 
assign  the  same) ;  Louisville  v.  Com.,  in  payment  of  debts  due  from  any  in- 
K.  C.  L.  Vol.  VII.— 3.  33 
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"person"  in  a  statuto,  tliough  penal,  which  is  intended  to  inhibit  an 
act,  means  "person  in  law;"  that  is,  an  artificial,  as  well  aa  a  natural, 
person,  and  therefore  includes  corporations  if  they  are  within  the 
spirit  and  purpose  of  the  statute.**  At  the  present  time  in  most 
jurisdictions  statutes  regulate  the  question  whether  a  coq)oration  shall 
be  deemed  a  "person."  These  provisions  are  practically  identical 
and  provide  that  the  word  "pei'son,"  an  used  in  a  statute,  shall  extend 
to  and  include  corporations,  unle«4*  a  contrary  intent  is  manifest  from 
the  context  of  the  statute.*'    While  the  foregoing  rules  are  of  value 


solvent  "person") ;  U.  S.  v.  Union  Sup- 
ply Co.,  215  U.  S.  50,  30  S.  Ct.  15, 

54  U.  S.  (L.  ed.)  87;  Stewart  v.  Water- 
loo Turn  Verein,  71  la.  226,  32  N.  W. 
275,  CO  Am.  Kep.  786;  Risley  v.  Phenix 
Bank,  83  N.  Y.  318,  38  Am.  Rep.  421 ; 
Baltimore,  etc.,  R.  Co.  v.  Gallahue,  12 
Grat.  (Va.)  655,  65  Am.  Doc  254; 
Lynchburg  v.  Norfolk,  etc.,  It.  Co.,  80 
Va.  237,  56  Am.  Rep.  592;  Crafford  v. 
Warwick  Countj-,  87  Va.  110,  12  S.  hi. 
147,  10  L.R.A.  129;  Portsmouth  Gas 
Co.  V.  Sanford,  97  Va.  124,  33  S.  E. 
516,  75  A.  S.  R.  778,  45  L.R.A.  246. 

Note:  20  Ann.  Gas.  740. 
16.  U.  S.  V.  Amedy,  11  Wheat.  392, 
U.  S.  (L.  cd.)  502  (casting  away 
vessel  with  intent  to  injure  any  "per- 
son or  persons"  who  have  insured  the 
vessel) ;  U.  S.  v.  Union  Supply  Co., 
215  U.  S.  50,  30  S.  Ct.  15,  54  U.  S. 
(L.  ed.)  87  (federal  statute  regulating 
sale  of  oleomargarine);  Standard  Oil 
Co.  V.  V.  S.,  221  U.  S.  1,  31  S.  Ct.  502, 

55  U.  S.  (L.  ed.)  619,  Ann.  Cas.  1912D 
734,  34  L.R.A.(N.S.)  834  (Shermao 
anti-trust  act) ;  McGarry  v.  Nicklin, 
110  Ala.  559,  17  So.  726,  55  A.  S.  R. 
40  (usury  statute) ;  Bailey  «.  State, 
159  Ala.  4,  48  So.  791,  17  Ann.  Cas. 
623  (obtaining  money  by  false  pre- 
tenses from  any  "person");  Overland 
Cotton  Mills  Co.  V.  People,  32  Colo. 
263,  75  Pac.  924,  105  A.  S.  R.  74 
{child  labor  statute) ;  Stewart  v. 
Waterloo  Turn  Verein,  71  la.  226,  32 
N.  W.  275,  60  Am.  Rep.  786  (statute 
subjecting  a  "person"  selling  liquor  to 
an  habitual  drunkard  to  a  penalty) ; 
State  V.  Farmers'  Social,  etc,  Club,  73 
Md.  97,  20  Atl.  783,  10  L.R.A.  64 
(sale  of  "intoxicating"  liquors) ;  State 
V.  Minnft-^ota  Club,  106  Minn.  515,  110 
N.  W.  494,  20  L.R.A.(N.S.)  1101  (sale 


of  intoxicating  liquors) ;  People  «. 
Utiea  Ins.  Co.,  15  Johns.  (N.  Y.)  353, 
8  Am.  Dec  243  (statute  prohibiting 
any  unauthorized  "person"  to  do  a 
banking  business) ;  State  r.  Baltimore, 
etc.,  R.  Co.,  15  W.  Va.  362,  36  Am. 
Kep.  803  (Sunday  labor  laws) ;  Chip- 
pewa Valley,  etc,  R.  Co.  v.  Chicago, 
etc.,  R.  Co,,  75  Wis.  224,  44  N.  W. 
17,  6  L.R.A.  601  (lobbying).  But  see 
Planters  Bank  v.  Union  Bank,  16  Wall. 
483,  21  U.  S.  (L.  ed.)  473  (federal 
statute  authorizing  seizure  of  property 
of  "persons"  giving  aid  to  rebellion); 
Com.  V.  Illinois  Cent.  R.  Co.,  152  Ky. 
320,  153  S.  W.  459,  45  L.R.A.(N.S.) 
344  (manslaughter) ;  People  v.  Roch- 
ester, R.,  etc.,  Co.,  195  N.  Y.  102,  88 
N.  E.  22,  133  A.  S.  R.  770,  16  Ann. 
Cas.  837,  21  L.R.A.(N.S)  998  (man- 
slaughter). 

Notes:  20  Ann.  Cas.  740,  742,  746;  ' 
Ann.  Cas.  1914A  1310. 

17.  Minnesota  r.  Northern  Seeuritics 
Co.,  194  U.  S.  48,  24  S.  Ct.  598,  48 
U.  S.  (L.  ed.)  870  (federal  statute); 
Standard  Oil  Co.  v.  U.  S.,  221  U.  S. 
1,  31  S.  Ct.  502,  55  U.  S.  (L.  ed.)  619, 
Ann.  Cas.  1912D  734,  34  L.R.A.  (N.S.) 
834  (Sherman  anti-trust  act);  Bailey 
V.  Stale,  159  Ala.  4,  48  So.  791,  17 
Ann.  Cas.  623 ;  Duval  County  v. 
Charleston  Lumber,  etc,  Co.,  45  Fla. 
256,  33  So.  531,  3  Ann.  Cas.  174,  60 
L.R.A.  549;  Mineral  Point  R.  Co.  r. 
Keep,  22  III.  9,  74  Am.  Dec  124;  North 
Missouri  R.  Co.  v.  Akers,  4  Kan.  453, 
96  Am.  Dec  183;  Com.  v.  Illinois  Cent. 
R.  Co.,  152  Ky.  320,  153  S.  W.  459,  45 
L.R.A.(N.S.)  344;  State  v.  Woram, 
G  UiU  (N.  Y.)  33,  40  Am.  Doc  378; 
Olcott  r.  Tioga  R.  Co.,  20  N.  Y.  210, 
75  Am.  Dec  393;  Norris  r.  State,  25 
Ohio  St.  217, 18  Am,  Rep.  291;  Stand- 
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in  determining  whether  a  corporation  is  a  "person"  witliin  the  mean- 
ing of  statutes,  the  solution  of  that  question  depends  largely,  in  every 
case,  on  the  object  and  context  of  each  statute.*' 

10.  Application  of  Rule  to  Particular  Statutes. — In  the  case  of 
attachment  and  garnishment  statutes  it  is  generally  held  that  a 
corporntion  is  to  be  deemed  a  "person"  so  as  to  entitle  it  to  resort 
to  such  proceedings,**  and  also  a  "person"  against  whom  the  writ 
may  be  issued.***  Corporations  are  also  "persons"  against  whom  and 
in  whose  favor  the  statute  of  limitations  will  run/  and  a  foreign 
corporation  is  within  the  exception  of  such  a  statute  that  it  shall  not 
run  against  a  "person"  while  out  of  the  state Again  it  is  held  that 
a  corporntion  is  a  "person"  within  the  protective  provisions  of  the 
statute  of  frauds,'  statutes  imposing  taxes  and  occupation,  privilege 
or  license  fees,*  and  statutes  regulating  practice  and  procedure.* 

11.  Corporation  as  Incliided  in  Term  "Citizen." — Citizenship  is  the 
status  of  a  citizen  with  its  respective  rights  and  privileges.  Citizens 
are  the  members'  of  the  political  community  to  which  they  belong. 
They  are  the  people  who  compose  the  community  and  who,  in  their 
associated  capacity,  have  established  or  submitted  themselves  to  Hie 
dominion  of  a  government  for  the  promotion  of  their  general  welfare 
and  the  protection  of  tiicir  individual  as  well  as  their  collective  rights.* 


ard  Oa  Co.  v.  State,  117  Tenn.  618, 
100  S.  W.  705,  10  L.R.A.(N.S.)  1015; 
State  V.  Rutland,  R.  etc.,  Co.,  85  Vt. 
91,  81  AU.  252,  Ann.  Cas.  19UX  1305 
and  note;  Bidtimore,  ete.,  R.  Co.  v. 
Gallahuc,  12  Grat.  (Va.)  655,  65  Am. 
Dee.  254;  Denny  Hotel  Co.  r.  Scliram, 
6  Wash.  134,  32  Pac.  10U2,  36  A.  S. 
R.  130;  State  «.  Baltimore,  etc.,  R. 
Co.,  15  W.  Va,  362,  36  Am.  Kep.  803; 
Ceredo  First  Nat.  Bank  v.  Huntington 
Distilling  Co.,  41  W.  Va.  520,  23  8. 
E.  792,  56  A.  S.  R.  878. 
Kote:  20  Ann.  Cas.  743. 

18.  Overland  Cotton  Mill  Co.  v.  Peo- 
ple, 32  Colo.  263,  73  Pac.  924,  105 
A.  S.  K.  74;  Stewart  v.  Waterloo  Turn 
Verein.  71  la.  226,  32  N.  W.  275,  60 
Am.  Rep.  786;  RiBley  v.  Phenix  Bank, 
S3  K.  Y.  318,  38  Am.  Rep.  421  (fed- 
eral fonfiseation  arts  relating  to  the 
rebellion). 

Note:  20  Ann.  Cas,  740. 

19.  Notes:  19  L.R.A.  224  ;  20  Ann. 
Cas.  740. 

SO.  Knox  «.  Protection  Ins.  Co.,  9 
Conn.  430,  25  Am.  Dee.  33;  Mineral 
Point  R.  Co.  V.  Keep.  22  111.  9,  74 
Am.  Dee.  124;  Baltimore,  etc.,  R.  Co. 


V.  Gallahne,  12  Grat.  (Va.)  655,  65 
Am.  Dee.  ^4  and  note;  Portsmouth 
Gas  Co.  v.  Sanford,  97  Va.  124,  33 
S.  E.  516,  75  A.  S.  R.  778,  45  L.R.A. 
246. 

Notes:  19  L.R.A.  224  ;  20  Ann.  Cas. 
740,  744.    See  also  infra,  par.  693. 

1.  Notes:  19  LJI.A.  224;  20  Ann. 
Cas.  741,  744. 

2.  North  Missouri  R.  Co.  v.  Aken, 
4  Kan.  453,  96  Am.  Dec.  183;  Wil- 
liams V.  Metropolitan  St.  R.  Co.,  G8 
Kan.  17,  74  Pac.  600,  104  A.  S.  R, 
m,  1  Ann.  Cas.  6,  G4  L.R.A.  794; 
Olcott  V.  Tioga  R.  Co.,  20  N.  Y.  210, 
75  Am.  Dee.  393;  Lwvon  v.  Aultman, 
etc.,  Co.,  SO  Wis.  281,  56  N.  W.  915, 
39  A.  S.  R.  893. 

Note:  20  Ann.  Cas.  740. 

See  also  Limitatjox  or  Actions. 

3.  Note:  20  Ann.  Cas.  741.  Sea 
Statute  ot  Frauds. 

4.  Notes:  19  L.K.A.  224;  20  Ann, 
Caa.  741,  744. 

5.  Commercial  Ins.  Co.  v.  Mehlman, 
48  111.  313,  95  Am.  Dec.  543  (venue). 

Note:  20  Ann.  Cas.  741,  745. 
0.  U.  S.  V.  Crnikshnnk,  92  U.  S.  542, 
23  U.  S.  (U  ed.)  588. 
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The  term  "citizen"  as  it  is  commonly  understood  implies  membership 
of  a  political  body/  and  tliereforc  does  not  ordinarily  include  cor- 
porations. Accordingly  corporations  are  not  citizens  of  the  states  of 
their  creation  within  the  meaning  of  article  IV.,  sec.  2,  of  the  federal 
constitution  which  provides  that  "the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  several 
states,"*  or  of  the  provision  of  the  fourtecntli  amendment  that  "no 
fitate  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States."  •  On  the  other  hand, 
corporations  are  regarded  as  "citizens"  within  the  provision  of  article 
III.,  sec.  2,  conferring  jurisdiction  on  the  federal  courts  of  cases 
"between  citizens  of  different  states/'  in  such  a  sense  that  diversity 
of  citizenship  may  give  the  federal  courts  jurisdiction  of  the  suit  or 
controversy.^"  But  a  corporation  chartered  by  two  states  is  deemed 
a  citizen  of  each  of  such  states  as  regards  its  liability  to  be  sued  in  the 
courts  of  either  state.**   The  jurisdiction  of  the  federal  courts  over 

7.  Minor  v.  Happersett,  21  Wall.  A.  S.  R.  608;  Floyd  v.  National  Loan, 
162,  22  U.  S.  (L.  ed.)  627.  etc.,  Co.,  49  W.  Va.  327,  38  S.  E.  653. 

8.  U.  S.  Bank  v.  Deveaus,  5  Cranch  87  A.  S.  R.  805,  54  L.R.A.  536.  See 
61,  3  U.  S.  (L.  ed.)  38;  Augusta  Bank  also  Constitutional  Law,  vol.  6,  p. 
V.  Earle,  13  Pet.  519, 10  U.  S.  (L.  ed.)  876. 

274;  Lafayette  Ins.  Co.  r.  French,  18      9.  Orient  Ins.  Co.  r.  Daggs,  172  U. 

How.  404,  15  U.  S.  (L.  ed.)  451;  Paul  S.  557,  19  S.  Ct.  281,  43  U.  S.  (L.  ed.) 

V.  Virginia,  8  Wall.  168,  19  U.  S.  (L.  552,  agirming  136  Mo.  382,  38  S.  W. 

ed.)  357;  Ducat  v.  Chicago,  10  Wall.  85,  58  A.  S.  R.  638,  .35  L.R^.  227; 

410,  19  U.  S.  (L.  ed.)  972,  affirming  In  re  Speed,  216  111.  23,  74  N.  E.  809, 

48  III.  172,  95  Am.  Dec.  529;  Liver-  108  A.  S.  R.  189;  State  v.  Hammond 

pool,  etc.,  Life,  etc.,  Ins.  Co.  v.  Massa-  Packing  Co.,  110  La.  180,  34  So.  368, 

chusetts,  10  Wall.  566,  19  U.  S.  (L.  98  A.  S.  R.  459;  State  u.  LomsvUle, 

ed.)  1029;  Philadelphia  F.  Assoc.  v.  etc.,  R.  Co.,  97  Miss.  35,  51  So.  918,  53 

New  York,  119  U.  S.  110,  7  S.  Ct.  So.  454,  Ann.  Cas.  1912C  1150;  Haw- 

108,  30  U.  S.  (L.  ed.)  342;  Pembina  ley  v.  Kurd,  72  Vt.  122,  47  Atl.  401, 

ConsoL  Silver  Min.,  etc.,  Co.  v.  Penn-  82  A.  S.  R.  922,  52  L.R.A.  195.  See 

sylvania,  125  U.  S.  181,  8  S.  Ct.  737,  also  Constitutional  Law,  vol.  6,  p. 

31  U.  S.  (L.  ed.)  650;  Crutcher  v.  Ken-  280. 

tueky,  141  U.  S.  47,  11  S.  Ct.  851,  35      10.  Louisville,  etc.,  R.  Co.  «.  Letson, 

U.  S.  (L.  ed.)  649;  AUgeycr  v.  Louisi-  2  How.  497.  11  U.  S.  (L.  ed.)  353; 

ana,  165  U.  S.  578,  17  S.  Ct.  427,  41  Marshall  v.  Baltimore,  etc.,  R.  Co.,  16 

U.  S.  (L.  ed.)  832;  Orient  Ins.  Co.  How.  314,  14  U.  S.  (L.  etl.)  953;  Chi- 

V.  Dasgs,  172  U.  S.  557,  19  S.  Ct.  cago,  etc.,  R.  Co.  v.  Whitton,  13  Wall. 

281,  43  U.  S.  (L.  ed.)  552,  aj}irming  270,  20  U.  S.  {L.  ed.)  571;  Wisconsin 

13G  Mo.  382,  38  S.  W.  85,  58  A.  S.  R.  n.  Pelican  Ins.  Co.,  127  U.  S.  265,  8 

638,  35  L.R.A.  227;  Waters-Pieree  Oil  S.  Ct.  1370,  32  U.  S.  (L.  ed.)  239; 

Co.  V.  Texas,  177  U.  S.  28,  20  S.  Ct.  Western  Union  Tel.  Co.  r.  Dickinson, 

518,  44  U.  S.  (L.  ed.)  657;  In  re  Speed,  40  Ind.  444, 13  Am,  Rep.  295.  And  see 

216  111.  23,  74  N.  E.  809,  108  A.  R.  United  Statks  Courts. 
R.  189;  State  v.  Louisville,  etc.,  R.  Co.,      11-  Ohio,  etc.,  R.  Co.  r.  Wheeler,  1 

97  Miss.  35,  51  So.  918,  53  So.  454,  Black  286,  17  U.  S.   (L.  ed.)  130; 

Ann.  Cas.  1912C  1150;  Anglo-Ameri-  Chicago,  etc.,  R.  Co.  v.  Whitton,  13 

can  Provision  Co.  v.  Davis  Provision  Wall.  270,  20  U.   S.   (L.  ed.)  571; 

Co.,  169  N.  Y.  506.  62  N.  E.  587,  88  Memphis,  etc,  R.  Co.  r.  Alabama,  107 
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suits  between  a  citizen  of  one  state  and  a  corporation  of  another  state 
was  at  first  maintained  on  the  theory  that  the  persons  composing  the 
coipoiation  were  suing  or  being  sued  in  its  name,  and  on  the  pre- 
sumption of  fact  that  all  those  peraons  were  citizens  of  the  state  by 
whidi  the  corporation  had  been  created;  but  it  was  held  that  this 
presumption  might  be  rebutted,  and  the  jurisdiction  thereby  de- 
feated.^' But  the  earlier  cases  were  afterwai^  overruled;  and  it  has 
become  the  settled  law  that,  for  the  purposes  of  suing  and  being  sued 
in  the  courts  of  the  United  States,  a  corporation  created  and  doing 
business  in  a  state  is,  although  an  artificial  person,  to  be  considered 
a  citizen  of  the  state,  as  much  as  a  natural  person."  The  broad  state- 
ment has  been  made,  however,  that  a  corporation  organized  imder  the 
laws  of  a  state  is  a  citizen  of  that  state.^*  And  it  has  been  held  that 
corporations  created  by  the  legislature  to  conduct  the  liquor  business 
are  "citizens  resident  within  the  state"  within  the  meaning  of  a  statute 
providing  that  licenses  for  the  manufacture  or  sale  of  intoxicating 
liquors  "may  be  granted  to  citizens  resident  within"  the  state.** 

12.  Word  '^Company"  as  Importing  Corporation^Though  the 
authorities  are  not  in  entire  accord,  it  has  frequentiy  been  held  that 
the  word  "company"  appearing  in  a  pleading  imports  a  corporation.** 
And  ihiB  has  been  dedded  where  an  indictment  alleged  that  the 
owner  of  the  property  stolen  was  a  certain  "company,"  and  therefore 
the  indictment  was  held  not  defective  for  failure  to  allege  furth^ 
that  such  owner  was  a  "corporation."  *'  So,  as  hereafter  shown,  it 
is  generally  held  that  in  actions  by  or  against  corporations  the  cor- 
porate  name  imports  that  the  party  is  a  corporation  and  its  corporate 
existence  need  not  be  expressly  alleged.**  It  is  also  generally  ruled 


U.  S.  581,  2  S.  Ct.  432,  27  U.  S.  (L. 
ed.)  518.  As  to  ine(«p<nation  in  more 
than  one  state,  see  supra,  par.  7.  As 
to  consolidation  of  corporations  char- 
tered by  different  states,  see  infra,  par. 
161. 

12.  Hope  Ins..  Co.  v.  Boardman,  5 
Cranch  57,  3  U.  8.  (L.  ed.)  36;  U.  S. 
Bank  v.  Deveaui,  5  Cranch  61,  3  U.  S. 
(L.  ed.)  38;  Commercial,  etc.,  Bank  v. 
Sloeomb,  14  Pet.  60, 10  U.  S.  (L.  ed.) 
354. 

13.  Looisville,  etc.,  R.  Co.  v.  Letson, 
2  How.  497,  11  U.  8.  (L.  ed.)  353; 
Uaishall  «.  Baltimore,  etc.,  R.  Co.,  16 
How.  314, 14  U.  S.  (L.  ed.)  953;  Ohio, 
etc..  R.  Co.  V.  Wheeler,  1  Black  286, 
17  U.  8.  (L.  ed.)  130;  Muller  v.  Daws, 
94  U.  8.  444,  24  U.  S.  (L.  ed.)  207; 
National  Steamship  Co.  v.  Tngman, 
106  U.  6. 118, 1  S.  Ct  58,  27  U.  8.  (I^ 


ed.)  87;  St.  Louis,  etc.,  R,  Go.  v.  James, 
161  V.  8.  545,  16  S.  Ct.  621,  40  U.  S. 
(L.  ed.)  802;  Hobbs  v.  Manhattan  Ins. 
Co.,  56  Me.  417,  96  Am.  Dec.  472. 

14.  Wilson  V.  Triumph  ConsoL  Min. 
Co.,  19  Utah  66,  56  Pse.  300,  75  A.  S. 
R.  718. 

15.  GreenoUgh  v.  Board  of  PoUce, 
30  R.  I.  212,  74  AU.  785,  136  A.  S. 
R.  953. 

16.  Qeorgia  Co-operative  Fire  As- 
soc. V.  Borchardt,  123  Qa.  181,  51  S. 
E.  429,  3  Ann.  Cas.  472. 

Note:  Ann.  Cas.  1912A  069. 

17.  Note:  Ann. .Cas.  1912 A  969.  See 
generally  iNDionmfTS  and  Intobua- 
Tioir.  As  to  the  soffleiency  of  the  al- 
l^fation  of  ownerdiip  ol  Uie  proper^ 
stolen,  see  Larobitt. 

18.  See  infra,  par.  700-703,  as  to 
pleading  eorporate  existenea. 
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that  the  word  "company"  in  a  contract  or  statute  importa  a  cor- 
poration.^* So  where  a  statute  provides  that  a  license  to  sell  in- 
toxicating liquors  shall  not  be  issued  to  a  corporation,  a  license  issued 
to  the  H.  "company"  is  void  on  its  face  because  the  use  of  the  word 
"company"  imports  that  the  licensee  is  a  corporation. But  while 
the  word  "company"  includes  corporations,  it  does  not  exclude  every- 
thing else/  and  therefore  the  phrase  "railroad  company"  in  a  stat- 
ute requiring  such  a  company  to  equip  "its"  engines  with  head  lights, 
has  been  held  to  include  an  individual  or  individuals  operating  a 
railway.*  So  it  has  been  decided  that  provisions  of  a  statute  imposing 
a  penalty  on  one  acting  as  insurance  agent  for  a  principal  who  has 
not  acquired  a  certificate  of  permission  to  transact  business,  should 
not  be  disregarded  so  far  as  they  are  made  to  apply  to  agents  of 
individuals,  because  the  statute  requiring  a  certificate  and  regulating 
the  procedure  for  procuring  it  names  only  "companies,"  if  such  stat- 
ute is  made  by  subsequent  ones  applicable  to  individuals  and  all 
its  essential  provisions  can  be  complied  with  by  individuals  •  The 
context  in  which  the  word  "company"  is  used  may  be  such  as  to  in- 
clude only  corporations*  Thus  it  has  been  held  that  the  words 
"insurance  company,"  as  used  in  a  statute  providing  that  any  person 
transacting  business  within  the  state  as  the  agent  of  an  insurance 
company  of  any  other  state  or  government,  without  a  certificate  of 
authority,  should  be  guilty  of  a  misdemeanor,  were  applicable  only 
to  incorporated  insurance  companies,  it  appearing  that  the  statute  was 
but  a  supplement  to  an  act  entitled,  "An  act  to  establish  an  insurance 
department,"  and  that  in  that  act  the  words  "companies"  and  "cor- 
porations" were  used  indiscriminately  as-  synonymous.*  Statutes 
sometimes  expressly  provide  that  the  word  "company"  as  used  therein 
shall  include  corporations  and  other  enumerated  orguiizations  or 
persons.* 

13.  Obligation  on  Instruments  Payable  to  President,  Directors  or 
Other  Corporate  OfficOTS.r-It  frequently  happens  t^t  commercial 

paper  and  other  obligations  are  made  payable  to  an  individual  with 
the  further  designation  of  his  official  position  as  an  officer  oi  a  design 
nated  corporation,  and  the  question  arises  wheliier  this  is  a  promise 
to  pay  to  the  individual  named  or  to  the  corporation.  The  principle 

19.  Note:  Ann.  Gas.  1912A  969.  2.  Atlantic  Coast  line  R.  Co.  v. 

20.  State  v.  Hotel  McCreery  Co.,  68  State,  135  Ga.  545,  69  S.  E.  725,  32 
W.  Va.  130,  69  S.  K  472,  Ann.  Caa.  L.E.A.(N.S.)  20. 

1912A  966.  3.  State  v.  Stone,  118  Mo.  388,  24 

1.  Atlantic  Coast  Line  R.  Co.  v.  S.  W.  164,  40  A.  8.  R.  388,  25  L3JL 

State,  135  Ga.  545,  69  S.  E.  725,  32  243. 

L.R.A.(N.S.)  20;  State  v.  Stone,  118  4.  Note :  Ann.  Cas.  1912 A  970. 

Mo.  388,  24  S.  W.  164,  40  A.  S.  R.  6.  Com.  v.  Reinoehl,  163  Pa.  St.  287, 


388,  25  L.R.A.  243. 
Note:  Ann.  Cas.  1912A  969. 


29  Atl.  896,  25  L.RJL  247. 

6.  Note:  Ann.  Cas.  igi2A  970. 
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is  Qi&i  the  promise  must  be  understood  according  to  the  intentim  of 
the  paxties.  If  in  truth  it  is  an  aodertaking  to  the  corporation, 
whether  a  right  or  a  wrong  name,  wheUier  the  name  of  the  corporation 

or  of  some  of  its  officers  be  used,  it  should  be  declared  on  and  treated 
as  a  promise  to  the  corporation.'  And  in  a  number  of  instances  where 
the  obligation  was  made  payable  to  the  officer  of  a  corporation  with  a 
superadded  designation  of  his  (^dal  position,  the  obligation  has  been 
held  to  be  to  the  Corporation  iteelf.*  Thus  a  railroad  company  may 
sue  in  its  own  name  on  a  written  order  to  deliver  stock  to  a  person 
named  "president  of  the  Eastern  Railroad  Company"  (the  plaintiff)  * 
So  where  a  promissory  note  was  made  payable  "to  the  order  of  C.  \V. 
S.,  treasurer  of  the  I.  M.  B.  Co."  it  was  held  that  the  legal  intend- 
ment was  that  the  contract  was  made  with  the  company  represented 
by  the  initials  and  not  with  the  treasurer  individually  .1**  A  promis- 
sory note,  payable  to  the  "president,  directors,  and  company  of"  a 
certain  corporation,  is  payable  to  the  corporation.^^  So  a  bond  pay- 
able to  the  directors  of  a  company,  their  successors  or  assigns,  is  in 
legal  effect  made  to  the  company,  which  may  maintain  an  action 
thereon  in  its  corporate  name.^'  And  the  same  has  been  held  true 
as  to  a  bond  payable  to  the  president  and  directors  of  a  certain  cor- 
poration.'* It  has  been  held  that  a  note  given  to  trustees  of  a  cor- 
poration is  properly  sued  on  in  their  name,  they  having  the  legal 
interest  therein,  though  if  the  plaintifiFs  had  been  mere  servants  or 
agents  of  the  corporation,  and  had  made  a  contract  in  their  behalf, 
then  the  action  should  be  in  the  corporate  name.^* 


n.  Classification  of  CoBPOBATiom 

14.  Public  and  Prirate  Corporations. — Corporations  are  generally 

classified  as  private  and  public,'*  and  while  the  term  "corporation"  is 
suffidently  broad  to  include  public  entities  such  as  municipalities, 
yet  as  used  in  constitutions  and  statutes  it  has  frequenUy  been  held 
to  refer  only  to  private  corporations  as  distinguished  from  those 

7.  Com.  Bank  v.  French,  21  Pick.  Starbird,  10  N.  H.  123,  34  Am.  Dec 
(Mass.)  486,  32  Am.  Dec  280.    See  145. 

also  Banks,  vol.  3,  p.  377;  Bii<t<8  and  12.  Bayley   v.   Onondaga  County 

Noras,  vol.  3,  p.  878.  Mut.  Ins.  Co.,  6  HiU  (N.  Y.)  476,  41 

8.  Kiehols  v.  Frothingbam,  45  Me.  Am.  Dec  759  and  note. 

220,  71  Am.  Dec  539;  Angelica  First  13.  Graves  t>.  Lebanon  Nat.  Bank, 

Nat.  Bank  v.  HaU,  44  N.  Y.  395,  4  10  Bash  (Ky.)  23,  19  Am.  Rep.  50. 

Am.  Rep.  698.  14.  Binney  v.  Plumley,  5  Vt.  500,  26 

Note:  32  Am.  Dee.  284.  Am.  Dec.  313. 

9.  Eastern  R.  Co.  v.  Benedict,  S  15.  Coyle  v.  Mclntire,  7  Boost. 
Gray  (Mass.)  561,  66  Am.  Dec  384.  (Del.)  44,  30  Ail.  728,  40  A.  S.  R. 

10.  Vater  «.  Xjewis,  36  Ind.  288,  10  109;  Arrison  v.  Company  D,  Nortk 
Am.  Rep,  29.  DakoU  National  Ghiard,  12  N.  D.  654, 

IL  Newport  Meebanics*  Mfg.  Co.  v.  98  N.  W.  83,  1  Ann.  Cas.  368. 
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which  are  purely  public.'*  Private  corporations  are  created  for  private 
as  distinguished  from  purely  public  purposes,  and  they  are  not  in 
contemplation  of  law  public  because  it  may  have  been  supposed  by 
the  legislature  that  their  establishment  would  promote  either  directly 
or  consequentially  the  public  interest.^'  In  fact  the  objects  for  which 
most,  if  not  all,  corporations  are  created,  are  such  aa  the  government 
deems  it  expedient  to  promote,  on  the  supposition  that  they  will  be 
beneficial  to  the  public,  and  these  expected  benefits  constitute  ihe 
chief,  and  usually  the  only,  consideration  of  the  grants.'*  And  a 
corporation  is  to  be  deemed  a  private  eleemosynary  corporation  though 
created  for  the  administration  of  a  public  chari^,  where  the  endow- 
ments of  the  corporation  have  been  received  from  individuals."  The 
distinction  between  public  and  private  corporations  has  reference  to 
their  powers  and  the  purposes  of  their  creation.  They  are  pubHc 
when  created  for  public  purposes  only,  connected  with  the  adminis- 
tration of  the  government,  and  where  the  whole  interests  and  fran- 
chises are  the  ^elusive  property  and  domain  of  the  government 
itself.'^  Thus  an  incorporated  school  district  as  well  as  a  city  is  a 
public  corporation,'  and  so  is  a  corporation  supported  by  the  state 
and  under  its  exclusive  ownership  and  control,  whose  object  is  the 
care  of  the  sick  or  insane;  *  and  the  same  may  be  true  as  to  a  cor- 
poration organized  for  the  purp(^  of  draining  a  large  tract  of  land,' 
or  a  bank  created  by  the  government  for  its  own  use,  the  stock  of 

16.  Donahue  v.  Newburyport,  211  19.  Society  for  Propagation  of  Gos- 
Mass.  561,  98  N.  E.  1081,  Ann.  Cas.  pel  v.  New  Haven,  8  "Wheat.  464,  5 
1913B  742  and  note.  U.  S.  (L.  ed.)  662. 

17.  Coyle  v.  Mclntire,  7  Houst.  20.  Coyle  v.  Molntire,  7  Houst. 
(Del.)  44,  30  Atl.  728,  40  A.  S.  R.  (Del.)  44,  30  Atl.  728,  40  A.  S.  R. 
109 ;  American  Live  Stock  Commission  109 ;  Yarmouth  v.  North  Yarmouth, 
Co.  V.  Chicago  Live  Stock  Exch.,  143  34  Me.  411,  56  Am.  Dec  666;  Regents 
111.  210,  32  N.  E.  274,  36  A.  S.  R.  University  of  Maryland  v.  Waiiama, 
385,  18  L.R.A.  190;  Downing  v.  Indi-  9  Gill  &  J.  (Md.)  365,  3  Am.  Dec. 
ana  State  Board  of  Agriculture,  129  72;  Ten  Eyck  v.  Delaware,  etc..  Canal 
Ipd.  443,  28  N.  E.  123,  614,  12  L.R.A.  Co.,  18  N.  J.  L.  200,  37  Am.  Dec. 
664;  Yarmouth  V.  North  Yarmouth,  34  233;  Tinsman  v,  Belvidere  Delaware 
He.  411,  56  Am.  Dec.  666;  Brown  v.  R.  Co.,  26  N.  J.  L.  148,  69  Am.  Dee. 
South  Kennebec  Agricultural  Soc,  47  565. 

Me.  275,  74  Am.  Dee.  484;  Regents  1.  Coyle  tj.  Mclntire,  7  Houst. 
of  Univereity  of  Maryland  B.  Williams,  (Del.)  44,  30  Atl.  728,  40  A.  S.  R. 
9  Gill  &  J.  (Md.)  365,  3  Am.  Dec.  109 ;  Baltimore  v.  Howard,  15  Md.  376, 
72 ;  Newcomb  v.  Boston  Protective  De-  74  Am.  Dec,  572, 
partment,  151  Mass.  215,  24  N.  E.  39,  2.  Regents  of  University  of  Mary- 
6  L.R.A.  778;  Arrison  v.  Company  D,  land  v.  Williams,  9  Gill  &  J.  (Md.) 
Nortb  Dakota  National  Guard,  12  N.  365,  3  Am.  Dec.  72;  Maia's  Adm'r  v. 
D.  554,  98  N.  W.  S3,  1  Ann.  Cas.  368  Eastern  State  Hospital,  97  Va.  507,  34 
and  note.  S.  E.  617,  47  L.R.A.  577. 

18.  Regents  of  University  of  Mary-  3.  Mound  City  Land,  etc.,  Co.  «. 
land  V.  Williams,  9  OiU  &  J.  (Md.)  MiUer,  170  Mo.  240,  70  S.  W.  721,  04 
365,  3  Am.  Dee.  72.  A.  S.  R.  727,  60  L.R.A.  190. 
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which  belongs  exclusively  to  the  government.*  The  character  of  a 
cozporation  as  public  or  private  does  not  depend  on  the  character 
of  its  stockholders,'  nor  does  a  corporation  become  public  by  being 
subjected  to.  police  regulations*  or  by  the  fact  that  it  ia  subject  to 
visitation  and  inspection  by  public  officers.^  The  mere  fact  that  a 
corporation  receives  donations  from  the  state  or  federal  government 
to  aid  in  effectuating  its  objects  does  not  change  its  nature  as  a  private 
corporation  *  So  trustees  incorporated  for  the  purpose  of  investing 
and  disbursing  for  the  support  of  public  schools  of  a  town  a  fund 
to  bo  created  by  a  sale  of  the  town's  property  form  a  private  corpora- 
tion, independent  of  legislative  control,  unless  on  default  in  the 
performance  of  their  duties  judicially  determined A  corporation 
may  have  a  double  aspect  according  to  the  nature  of  the  powers 
granted  and  exercised.  If  they  were  granted  and  exercised  for  public 
purposes  exclusively,  they  belong  to  the  corporate  body  in  its  public, 
political,  or  munidpal  character.  But  if  the  grant  was  for  purpose 
of  private  advantage  and  emolument,  though  the  public  may  derive 
a  common  benefit  therefrom,  the  corporation,  quoad  hoc,  is  to  be 
regarded  as  a  private  company.** 

15.  Quasi  Public  Corporations. — ^There  ia  a  large  class  of  private 
corporations  which  on  account  of  special  franchises  conferred  on  them 
owe  a  duty  to  the  public  which  they  may  be  compelled  to  perform. 
This  class  of  corporations  is  known  in  common  parlance  as  public 
service  corporations,  and  in  legal  phraseology  as  quasi  public  cor- 
porations, or  corporations  affected  with  a  public  interest**  A  quasi 

4.  Regents  of  University  of  Mary-  members  the  president  of  each  county 
land  «.  Williams,  9  Qill  &  J.  (Md.)  agricultural  society,  and  which  is  in  a 
365,  3  Am.  Dec.  72.  sense  an  educational  institution  re- 

5.  Bardstown,  etc,  B.  Go.  «.  Met-  quired  to  bold  an  annual  meetini;  and 
ealfe,  4  MxAc.  (K.j,)  199,  KL  Am.  Dee.  receive  reports  from  county  soeietiea 
541.  and  make  an  annual  report  to  the  1^- 

6.  Mt.  Hope  Cemetery  Proprietors  islatore,  its  funds  having  been  received 
V.  Boston,  158  Mass.  509,  33  N.  E.  695,  for  the  most  part  from  other  sonrcea 
35  A  S.  R.  515  (cemetery).  than  the  state,  is  a  private  and  not  a 

7.  Wisconsin  Keeley  Institute  Co.  «.  public  corporation,  dthough  no  shares 
Milwaukee  County,  95  Wis,  153,  70  N.  of  stock  are  issued.  Dowing  v.  In- 
W.  68,  60  A.  S.  R.  105,  36  L.RA.  55.  diana  State  Board  of  Agriculture,  129 

8.  Trustees  for  Vincennes  Univ.  v.  Ind.  443,  28  N.  E.  123,  614, 12  UAA. 
Indiana,  14  How.  268, 14  U.  S.  (L.  ed.)  664. 

416;  American  Asylum  for  Education,  9.  Yarmouth  v.  North  Tarmouth,  34 

etc,  of  Deaf  &  Dumb  v.  Phoeniz  Bank,  Me.  411,  56  Am.  Dec.  666. 

4  Conn.  172,  10  Am.  Dec.  112;  Mont-  10.  Mt.  Hope  Cemetery  Proprietors 

pelier  Academy  Trustees  v.  George,  14  v.  Boston,  158  Mass.  509,  33  N.  E.  695, 

La.  395,  33  Am.  Dec.  585;  Regents  of  35  A.  S.  R.  515;  Richmond  v.  Long's 

University  of  Maryland  v.  Williams,  Adm'rs,  17  Qrat.  (Va.)  375,  94  Am. 

9  Qill  &  3.  (Md.)  365,  31  Am.  Dec.  Dec.  461. 

72.  Thus  a  state  board  of  agrieultore  11.  Miners  Ditch  Co.  v.  Zellerbach, 

enated  a  body  nnrporate  with  perpeta-  37  Cal.  543,  99  Am.  Dec  300 ;  People 

■1  saeeession  including  as  ex  officio  v.  Suburban  R.  Co.,  178  lU.  594,  &3 
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public  corporation  may  be  said  to  be  a  private  corporation  which  has 
given  to  it  certain  powers  of  a  public  nature,  such  for  instance  as 
ttie  power  of  eminent  domain,  in  order  to  enable  it  to  discharge  its 
duties  for  the  public  benefit,  in  which  respect  it  differs  from  an  ordi- 
nary private  corporation,  the  powers  of  which  are  given  and  exercised 
exclusively  for  the  profit  or  advantage  of  its  stockholders.**  Such 
corporations  are  not,  however,  public  corporations.**  Corporations 
strictly  private  are  those  the  direct  object  of  which  ia  to  promote 
private  interests,  and  in  which  the  public  has  no  concern,  except 
^e  indirect  benefits  resulting  from  the  promotion  of  trade  and  the 
development  of  the  general  resources  of  the  country.  They  derive 
nothing  from  the  government,  except  the  right  to  be  corporations 
and  to  exercise  the  powers  granted.  In  all  other  respects,  to  the 
extent  of  their  powers,  they  stand  on  the  footing  of  natural  persons, 
having  such  property  as  they  may  legally  acquire,  and  holding  and 
using  it  ultimately  for  the  exclusive  benefit  of  the  stockholders.^* 

16.  Eleemosynary  Corporations. — Private  corporations  may  be 
further  classified,  according  to  whether  they  are  incorporated  for  the 
purpose  of  earning  profits  for  their  members  or  not,  into  business 
corporations  and  eleemosynary  corporations.  Eleemosynary  corpora- 
tions, or  those  created  for  charitable  purposes,  are  such  as  are  con- 
stituted for  the  perpetual  distribution  of  free  alms  to  such  purposes 
as  t^eir  founders  and  supporters  have  directed.  Of  this  description 
are  hospitals  for  the  maintenance  of  the  poor,  stck  or  impotent,  and 
colleges  or  schools  for  the  promotion. of  piety  and  learning.'*  An 
eleemosynary  corporation  is  a  private  as  distinguished  from  a  public 
corporation.^* 

N.  E.  349,  49  L.R.A.  650;  Inter-Ocean  365,  3  Am.  Dec.  72;  Ten  Eyck  v.  Dela- 
Pub.  Co.  V.  Associated  Press,  184  111.  ware  &  R.  Canal  Co.,  18  N.  J.  U  200, 
438,  56  N.  E.  822,  75  A.  S.  R.  184,  48  37  Am.  Dec.  233  and  note  (holding  that 
L.RJL  568  (corporation  for  dissemi-  a  canal  company  was  not  a  pnblic  cor- 
nation  of  news  to  newspapers);  Arri-  poration);  Tinsman  v.  Belvidere,  etc., 
son  r.  Company  D,  North  Dakota  Na-  R.  Co.,  26  N.  J.  L.  148,  69  Am.  Dee. 
tional  Qaard,  12  N.  D.  554,  98  N.  W.  565  (railroad  corporation) ;  Messenger 
83,  1  Ann.  Cas.  368;  Vanght  v.  East  v.  Pennsylvania  R.  Co.,  37  N.  J.  L. 
Tennesee  Td.  Co.,  123  Tenn.  318, 130  531,  18  Am.  Rep.  754  (railroad  corpo- 
S.  W.  1050,  Ann.  Cas.  1912C  132,  31  ration). 

L.R.A.(N.S.)  315.  See  Carkxrs,  vol.  14.  Miner^  Diteh  Co.  v.  Zdlrabach, 
4,  p.  521  et  809.;  Elbotbictft;  Gas;  37  Cal.  643,  99  Am.  Dec  300. 
Railroads:  Stbebt  Razlwats;  Tele-  16.  Dartmouth  College  v.  Wood- 
obaph;  XELEPHom;  Waterworks,  mrd,  4  Wheat.  518,  4  U.  S.  (L.  ed.) 
and  other  speeifie  titles  treating  of  620;  Ameriean  Ae^lnm  for  Education, 
special  franchises.  etc.,  of  Deaf  ft  Dumb  v.  Phoenix  Bank, 

12.  MeCarter  v.  Firemen's  Ins.  Co.j  4  Conn.  172, 10  Am.  Qee.112;  Regents 
74  N.  J.  Eq.  372,  73  Atl.  80,  414,  135  of  Univereity  of  Maryland  v.  Williams, 
A.  S.  R.  708,  18  Ann.  Cas.  1048  and  9  GiU  ft  J.  (Md.)  365,  3  Am.  Dec.  72. 
note,  29  L.R.A.CN.S.)  1194.  See  Charities,  vol.  5,  p.  287;  Hos- 

13.  Re^nts  of  University  of  Mary-  pitals;  Univrrsitiks  akd  Colleges.  - 
land  V.  Williams,  9  Oill  ft  J.  (Md.)      16.  American  A^vhim  for  Educap 
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17.  Corporations  Sole. — At  common  law  corporations  were  divided 
into  corporations  sole  and  corporations  aggregate.  As  said  by  Black- 
atone  (1  Bl.  Com.  469) :  "Corporations  sole  consist  of  one  person 
only,  and  his  successors,  in  some  particular  station,  who  are  incor- 
porated by  law,  in  order  to  give  them  some  legal  capacities  and  ad- 
vantages, particularly  that  of  perpetuity,  which  in  their  natural 
persons  they  could  not  have  had.  In  this  sense  the  king  is  a  sole 
corporation;  so  is  a  bishop;  so  are  some  deans,  and  prebendaries,  dis- 
tinct from  their  several  chapters;  and  so  is  every  parson  and  vicar." 
In  the  United  States,  though  in  some  of  the  early  cases  a  minister 
of  a  town  or  parish  who  was  seized  of  lands  in  right  of  the  town  or 
parish  as  parsonage  lands  and  who  held  them  to  himself  and  successor 
was  considered  a  corporation  sole,  in  most  jurisdictions  there  does 
not  now  seem  to  be  such  an  entity.**  And  a  corporate  body,  when 
reduced  to  one  stockholder,  is  said  to  be  in  abeyance  merely,  ready  to 
resume  active  functions  whenever,  by  transfers  of  shares  to  others 
by  the  sole  owner,  it  becomes  again  a  body  aggregate.  It  is  abeyance, 
not  dissolution  and  restoration  to  the  shareholder  of  legal  ownership.'* 
The  legislatures  of  the  several  states  may,  unless  restricted  by  constitu- 
tional provisions,  grant  corporate  powers  to  one  person,  with  power 
to  associate  others  with  him,  or  to  have  succession  without  doing  so, 
and  so  empower  him,  or  his  successor,  to  exercise  all  the  corporate 
powers;  and  his  acts  when  acting  upon  the  subject  matter  of  the 
corporation  and  within  its  sphere  of  action  and  grant  of  power  are 
the  acts  of  the  corporation.**^ 

III.  iNCOBPORiLTION  AND  ObGAHIZATIOIT 

Oeneral  PrindpleB 

18.  In  General. — A  corporation  may  exist,  first,  by  common  law, 
as  a  king,  bishop,  or  parson;  secondly,  by  authority  of  a  statute; 

tioD,  etc.,  of  Deaf  &  Damb  v.  Pboeniz  Co.,  161  U.  S.  646,  16  8.  Gt.  705,  40 

Bank,  4  Conn.  172,  10  Am.  Dec.  112;  U.  S.  (L.  ed.)  838. 

Brown  v.  Hammed  «  Pa.  St.  86,  47  17.  Terret  v.  Taylor,  9  Cranch  43,  3 

Am.  Dee.  431.   See  also  the  following  U.  S.  (L.  ed.)  650;  Tone  Conservators 

cases  holding  that  grants  of  land  made  v.  Ash,  10  B.  &  C.  349,  21  E.  C.  L. 

by  the  crown  to  colonial  chnrchea  were  97,  7  Eng.  Rul,  Cob.  239. 

irrevocable,  and  that  property  pur-  18.  Gadsden  First  Nat.  Bank  v. 

chased  by  or  devised  to  them,  prior  to  Winchester,  119  Ala.  168,  24  So.  351, 

the  adoption  of  the  constitntion,  could  72  A.  S.  R.  904 ;  Louisville  Banking 

not  be  diverted  to  other  parposes  by  Co.  tj.  Eisenman,  94  Ky.  83,  21  S.  W. 

the  states  which  succeeded  to  the  sover-  531,  1049,  42  A.  S.  R.  335,  19  L.R.A. 

eign  power  of  the  colonies.    Terret  v.  684. 

Taylor,  9  Cranch  43,  3  U.  8.  (L.  ed.)  19.  Gadsden  First  Nat.  Bank  v. 
650;  Pawlet  v.  Clark,  9  Cranch  292,  3  Winchester,  119  Ala.  168,  24  So.  351, 
U.  S.  (L.  ed.)  735;  Society  for  Prop-  72  A.  S.  R.  904.  See  infra,  par.  712. 
■cation  of  Gospel  v.  New  Haven,  8  20.  Penobscot  Boom  Corp.  v.  Lam- 
meat.  464^  5  U.  S.  (li.  ed.)  662.  See  son,  16  Me.  224,  33  Am.  Dee.  666. 
diseiUBion  m  Peunon  «.  Great  N.  Rv. 
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thirdly,  by  charter;  and,  fourthly,  by  prescription.  To  create  a  cor- 
poration by  charter  or  statute  it  is  not  necessary  that  any  particular 
form  of  words  be  used.  It  is  sufficient  if  the  intent  to.  incorporate 
be  evident.  It  was  laid  down  at  an  early  date,  that  Uie  word^  "in- 
corporo,  fundo,  erigo"  were  not,  in  law,  requisite  to  create  a  corpora- 
tion, but  that  other  equivalent  words  might  be  sufficient.^  And  it  has 
been  held  by  the  federal  Supreme  Court  that  a  company  formed  in 
England  under  acts  of  ParUament  conferring  corporate  franchises, 
but  expressly  providing  that  they  should  not  be  deemed  to  incorporate 
the  company,  was  a  corporation  within  the  intent  of  statutes  in  this 
country;  that  whatever  may  be  the  efifect  of  such  a  declaration  in  the 
courts  of  England,  it  cannot  alter  the  essential  nature  of  a  corpora- 
tion or  prevent  the  courts  of  another  jurisdiction"  from  inquiring 
into  its  true  cliaracter,  whenever  that  may  come  in  issue.* 

19.  Special  Charters  in  General. — Formerly  corporations  were  gen- 
erally, if  not  universally,  created  by  special  grants  to  designated 
persons,  and  their  assodates,  of  the  right  to  be  a  corporation  and  to 
exercise  the  coi^orate  powers  conferred  in  the  grant'  The  grant  of 
a  corporate  franchise  to  a  single  person  and  his  successor  has  been 
upheld  so  as  to  permit  such  person  to  exercise  all  the  corporate  powers, 
and  to  make  his  acts,  when  performed  upon  the  subject  matter  of  the 
corporation  and  within  its  ^here  of  action  and  grant  of  power,  the 
acts  of  the  corporation.*  And  an  act  of  incorporation  is  not  void 
because  it  omits  to  designate  and  limit  the  amount  of  capital  stock, 
or  to  prescribe  the  value  and  number  of  shares,  or  to  provide  for  the 
election  of  directors  or  administration  of  the  affairs  of  the  corpora- 
tion iji  any  mode  other  than  may  be  found  in  the  grant  of  "the  usual 
rights  and  privileges  of  such  corporations;"  but  it  confers  a  franchise 
which  may  rightfully  be  exercised  so  long  as  tiie  company  shall  limit 
its  operations  to  the  consummation  of  the  object  contemplated  by 
the  act  of  incorporation  The  enactment  of  a  special  act  creating 
a  corporation  is  of  course  subject  to  the  general  provisions  of  the 
constittition.  Thus  the  act  must  he  in  compliance  with  a  constitu* 
tional  provision  requiring  every  law  to  embrace  but  one  subject, 
which  shall  be  expressed  in  the  title.^  A  special  act  entitled  an  act  to 
incorporate  a  certain  railroad  company,  which  also  authorized  certain 
towns  to  issue  bonds  in  aid  of  the  railroad,  has  been  held  violative  of 

1.  Tone  Conservator  v.  Ash,  10  B.  16  Me.  224,  33  Am.  Dee.  656. 
&  C.  349,  21  E.  C.  L.  97,  7  Eng.  Rul.      6.  Kirksey  «.  Florida,  etc.,  R.  Co., 


2.  Liverpool  Insurance  Co.  v.  Massa-  6.  See  generally  STAXirfES  a?  t« 
chnsetts,  10  Wall.  566,  19  U.  S.  (L.  when  an  act  embraces  more  than  one 


Gas.  239  and  note. 


7  Fla.  23,  68  Am.  Dec.  426. 


ed.)  1029. 

3.  Note:  33  A.  S.  R.  176. 

4.  Penobscot  Boom  Co.  v.  Lamson, 


object  and  the  sufficieney  oC  the  title 
to  express  the  object. 
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sdch  a  proTisioD.'  So  an  act  incoTporatdng  a  railroad  company  is  a 
private  law  within  the  meaning  of  a  constitutional  provision  that  no 
private  law  shall  be  passed  which  embraces  more  than  one  subject, 
and  that  shall  be  expressed  in  its  title.^  At  the  present  time  the 
various  state  constitutions,  as  a  general  rule,  prohibit  the  creation 
of  private  corporations  by  special  acrfs.  Such  a  provision,  howevw, 
does  not  prevent  the  legislature  from  granting  privileges  to  existing 
corporations,  in  any  case  where  it  might  grant  the  same  to  individ- 
uals,' nor  does  it  prohibit  the  legislative  regulation  of  an  existing 
corporation  by  a  special  act.^*  But  according  to  tiie  better  doctrine 
the  extension  by  special  act  of  an  existing  special  charter  of  a  cor- 
poration is  within  a  constitutional  provision  prohibiting  the  creation 
of  corporations  by  a  special  aci^^  A  statute  providing  for  the  in- 
corporation of  anpieme,  grand,  and  subordinate  lodges  of  a  fraternal 
order,  which  provides  for  the  formation  of  an  unlimited  number  of 
corporations,  including  the  one  corporation  which  is  supreme  in  the 
social  relations  of  the  order,  is  validi  and  does  not  violate  a  constitu- 
tional provision  which  requires  private  corporations  to  be  formed 
under  general  laws  and  prohibits  their  creation  by  special  fu^.^' 

20.  Acceptance  of  Charter  in  GeneraL — ^When  the  mode  of  creat- 
ing a  corporation  by  a  speciej  grant  to  a  designated  person  or  persons 
is  the  one  resorted  to,  the  only  additional  act  essMitdal  to  the  existence 
of  the  corporation  is  the  acceptance  of  the  grant  or  charter.  This 
grant,  like  a  conveyance  from  one  person  to  another,  must  have  two 
consenting  parties,  and  therefore  must  be  accepted  by  the  corpo- 
rators.** The  legislature  cannot  compel  persons  to  become  members  of 
a  corporation  without  their  consent.**  The  grant  of  a  corporate  fran- 
chise itself  is  but  an  o&et  of  corporate  privileges  to  tlie  person  or 
persons  entitled  to  take  advwtage  of  it,  whidi  unless  accepted  within 
a  reasonable  time  becomes  inoperative,  and  like  all  ot^er  offers  it  may 
be  withdrawn  at  any  time  prior  to  its  acceptance,  but  it  must  be 
accepted  or  rejectod  as  made,  and  the  grantees  cannot  attach  any 

7.  Giddings  v.  San  AntoDio,  47  Tex.  U2  A.  S.  B.  217. 

548,  26  Am.  Rep.  321.  12.  People  v.  Wilson,  157  Uieh.  659, 

8.  BelleTiUe,  etc,  B.  Co.  «.  Gregory,  122  N.  W.  297, 17  Ann.  Gas.  628. 

15  HI  20,  58  Am.  Dee.  589.  13.  lineohi,  etc.,  Bank  v.  Bichard- 

9.  Detroit  Citisena,  ete.^  By.  Co.  v.  son,  1  Oreenl.  (Me.)  79,  10  Am.  Dec. 
Common  Conneil  of  Detroit,  125  Mich.  34;  Smith  «.  Silver  VaUey  Min.  Co^  64 
673,  85  N.  W.  96,  86  N.  W.  809,  84  Md.  85,  20  Atl.  1032,  54  Am.  Bep. 
A.  S.  R.  589.  760;  Ellis  v.  Marshall,  2  Mass.  269, 

10.  Indianapolis  «.  Kavin,  151  Ind.  3  Am.  Dee.  49;  Banbow  v.  Cook,  115 
139,  47  N.  E.  S25,  51  N.  B.  80,  41  N.  C.  324,  20  S.  £.  453,  44  A  S.  B. 
II.R.A.  337,  454. 

11.  Ee  Bank  of  Commerce,  153  Ind.  14.  Note:  3  Am.  Dec.  Sa  See  also 
460,  53  N.  E.  950,  55  N.  E.  224,  47  Santo  «.  Stete^  2  la.  165,  63  Am.  Deo. 
UlA.  489;  Clark  v.  American  Cannel  487.  ■ 

Cod  Co.,  165  Ind.  213,  73  N.  S.  1083, 
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conditions  to  their  acceptance  or  modify  the  offer  in  any  respect** 
In  some  instances  the  acceptance  of  all  tiie  persons  named  in  the 
charter  is  essential  and  the  action  of  a  less  number  inoperative.  Ex- 
cept, however,  where  from  the  grant  it  is  apparent  that  the  acceptance 
of  all  the  grantees  is  necessary  to  carry  out  the  objects  sought  by  the 
granting  authority,  the  acceptance  of  a  majority  of  the  grantees  is 
sufficient.'*  When  the  grant  is  made  to  a  designated  person  or  persons 
and  his  or  their  associates,  the  person  or  persons  named  may  form 
and  constitute  the  corporation  without  tiie  addition  of  any  associates 
whatever.*' 

21.  Form  and  Proof  of  Acceptance. — ^No  particular  form  of  accept- 
ance is  required;  it  may  be  implied  from  acta.**  It  is  not  essential 
to  the  taking  effect  of  a  charter  that  the  acceptance  should  appei^  on 
the  records  of  the  corporation,**  but  as  a  general  rule  an  acceptance 
of  the  charter  may  be  presumed  or  inferred  from  the  assumption 
and  exercise  of  the  corporate  powers.**  Where  the  corporate  existence 
of  a  corporation  is  extended,  the  institution  of  an  action  by  it  after 
the  expiration  of  its  original  charter  to  enforce  a  subscription  to  its 
stock  has  been  held  to  show  an  acceptance.*  Where,  however,  the 
evidence  shows  when,  where  and  how  the  attempt  to  accept  ^e  charter 
was  made,  the  question  of  whether  there  was  a  valid  acceptance 
must  be  governed  by  such  facts,  and  cannot  be  inferred  from  the 
assumption  and  exercise  of  the  corporate  powers.*  Thus  where  the 
evidence  showed  that  the  persons  named  in  the  act  of  incorporation 
as  the  original  directors  met  outside  of  the  jurisdiction  and  passed 
a  resolution  accepting  the  charter  the  acceptance  was  held  invalid.* 

22.  Compliance  with  Conditions. — The  grant  by  a  special  act  of 
a  corporate  franchise  is  sometimes  made  on  conditions.  Such  grants 
are  placed  on  the  same  footing  as  other  conditional  grants  in  ascer- 
taining tlie  principles  that  should  govern  conditions  annexed  to  them.^ 
The  corporation  accepting  a  charter  consents  to  be  bound  by  all  of  ite 

18.  Note:  33  A.  S.  R.  176.  son,  16  Me.  224,  33  Am.  Dee.  656;  Ca- 

16.  Smith  V.  Silver  Valley  Min.  Co.,  hill  «.  Kalamazoo  Mat.  Ins.  Co.,  2 
64  Md.  85,  20  Atl.  1032,  54  Am.  Rep.  Doug;.  (Mieh.)  124,  43  Am.  Dee.  4S7. 
760.  Note:  33  A.  S.  R.  177. 

Note:  33  A.  S.  R.  176.  1.  LiiieolD,  etc..  Bank  v.  Richardson, 

17.  PenobBcot  Boom  Corp.  «.  Lam-  1  GreenL  (Me.)  79,  10  Am.  Dee.  34. 
flon,  16  Me.  224,  33  Am.  Dee.  656,        2.  Smith  v.  Silver  Valley  Min.  Co., 

Note:  33  A.  S.  R.  176.  64  Md.  85,  20  Atl.  1032,  54  Am.  Rep. 

18.  Bank  of  United  States  v.  Dan-  760. 

dridge,  12  Wheat.  64,  6  U.  S.  (L.  ed.)      S.  Smith  v.  Silver  Valley  Min.  Co., 
552;  Lincoln,  etc.,  Bank  v.  Richardson,  64  Md.  85,  20  Atl.  1032,  54  Am.  Rep. 
1  Greenl.  (Me.)  79,  10  Am.  Dec  34.  760.  But  see  Ohio,  etc.,  R.  Co.  v.  Mc- 
Note:  33  A.  S.  R.  177.  Pherson,  35  Mo.  13,  86  Am.  Dee.  128. 

19.  Taylor  v.  CommiBsioneTs  of  New-  4.  People  v.  Kiogston  &  M.  Tnm- 
beme,  55  N.  C.  141,  64  Am.  Dec  566.  pike  R.  Co.,  23  Wend.  (N.  Y.)  103, 

20.  Penobscot  Boom  Corp.  «.  Lam-  35  Am.  Dec  551. 
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provisions  and  conditions,  and  cannot  complain  of  th«  enforcement  of 
any,  if,  by  a  fair  reading  of  the  language,  the  enforcement  in  the 
particular  manner  is  authorized  *  The  analogous  cases  of  individual 
conditional  grants  will  give  the  rule.  In  these  a  reasonable  and  sub- 
stantial performance  according  to  Uje  intent  of  the  grantor  is  re- 
quired. In  cases  of  conditions  subsequent,  if  impossible  to  be  per- 
formed, or  rendered  impossible  by  the  act  of  God,  the  grantee  is 
excused  and  the  estate  is  absolute  * 

23.  Organization  in  General. — ^It  is  often  stated  that  a  corporation 
authorized  by  special  charter  is  created  by  the  charter,  but  this  is  not 
entirely  correct  The  charter  only  confers  the  power  of  life,  or  the 
right  to  come  into  existence  and  provides  the  instruments  by  which 
it  may  become  an  artificial  being,  or  acting  entity.  The  instruments 
provided  to  bring  the  artificial  being  into  life  and  active  operation 
are  the  persons  named  in  the  charter,  and  those  who  by  virtue  of  its 
provisions  may  become  associated  with  them,  and  as  a  general  rule 
they  must  dul/  meet  and  organize  the  corporation.'  The  methods  of 
organizing  corporations  are  regulated  by  local  statutes  which  vary 
more  or  less  in  the  different  jurisdictions;  but  payment  of  at  least 
a  part  of  the  stock  subscriptions  is  usually  required,*  and  also  that  the 
organization  proceedings  shall  be  had  within  the  state  which  grants 
the  authority.*  Corporations  originating  according  to  the  rules  of  the 
common  law  must  be  governed  by  it  in  their  mode  of  organization, 
in  the  manner  of  exercising  their  powers,  and  in  the  use  of  the 
capacities  conferred;  and  when  one  claims  its  origin  from  such  a 
source,  its  rules  must  be  regarded  in  deciding  on  its  legal  existence. 
The  legislature  may,  however,  create  a  corporation,  not  only  without 
conforming  to  such  rules,  but  in  disregard  of  them ;  and  when  a  cor^ 
poration  is  thus  created,  its  existence,  powers,  capacities,  and  the  mode 
0$  exercising  them,  mu^  depend  on  the  law  of  its  creation.^^  Proof 
of  tiie  organissation  of  a  corporation  under  its  charter  is  unnecessary 
where  the  corporate  powers  are  given  directiy  and  in  prscsenti  by  the 
act  of  incorporation,  and  where  the  right  to  exercise  such  powers  is 
not  made  to  d^end  on  something  to  be  done  in  futuro.  The  most 
that  could  be  required  would  be  a  showing  that  the  individuals  to 

6.  New  York  ti.  Dry  Dock,  etc.,  R.     8.  Roosevelt  v.  Hamblin,  199  Mass. 

Co.,  133  N.  Y.  104,  30  N.  B.  563,  28  127,  85  N.  E.  98,  18  LJl^(N.8.) 

A.  S.  R.  CD9.  748. 

6.  Crocker  u.  Crane,  21  Wend.  (N.  9.  Doke  v.  Taylor,  37  Fla.  64,  19 
Y.)  211,  34  Am.  Dee.  228;  People  u.  So.  172,  53  A-  S.  R.  232,  31  L.R.A. 
Kingston  &  M.  Turnpike  Road  Co.,  23  484;  Miller  o.  Ewer,  27  Me.  509,  46 
"Wend.  (N.  Y.)  193,  35  Am.  Dee.  551;  Am.  Dec.  619.  See  also  Smith  i>.  Silver 
Benbow  o.  Cook,  116  N.  C.  324,  20  a  Valley  Min.  Co.,  64  Md.  85,  20  Atl. 
E.  453,  4*  A.  S,  R.  454.  1032,  54  Am.  Rep.  760. 

Note:  33  A.  S.  R.  176.  10.  Penobscot  Boom  Corp.  v.  L«m- 

7.  Miller  r.  Ewer,  27  Me.  fi09,  46  Km,  16  Me.  224,  33  Am.  Dee.  656. 
Am.  Dee.  OU'. 

47 


Digitized  by 


24.25 


CORPORATIONS 


7B.  C.  U 


whom  the  powers  were  granted  accepted  the  charter.^^  A  cotporar 
tion  having  stockholders  is  organized  when  the  first  meeting  has  been 
called,  the  act  of  incorporatioii  accepted,  officers  elected,  and  by-laws 
providing  for  future  meetings  adopted,  within  the  meaning  of  a 
statute  providing  that  incorporators  and  subacribera  shall  hold  the 
franchise  "until  the  corporation  is  organized." 

24.  PrescrlptioH  or  User. — ^At  common  law  a  charter  may  be  pre- 
sumed to  have  been  given  to  and  accepted  by  persons  who  have  long 
acted  as  a  corporation,  and  assumed  to  exercise  the  powers  of  a  cor- 
porate body,  whether  of  an  ordinary  or  extraordinary  nature.  In  such 
a  case  the  corporation  is  said  to  exist  by  prescription.^*  But  to  give 
rise  to  this  presumption  the  acts  done  must  bear  the  impress  of  cor- 
porate acts,  that  is  they  must  be  such  as  corporations  axe  competent 
and  individuals  incompetent  to  perform.^*  Accordingly,  carrying 
on  business  in  a  corporate  name  is  not  evidence  of  user  which  can  be 
considered  in  aid  of  legal  corporate  existence,  where  there  is  no  law 
authorizing  the  members  to  file  artides  of  incoiporation  or  to  become 
incorporated.^* 


25.  In  General. — ^In  all  or  nearly  all  of  the  several  jurisdictions  in 
the  United  States  general  laws  have  been  enacted  under  which  persons 
who  comply  with  their  provisions  may  form  corporations  for  the 
purpose  of  exercising  the  corporate  franchises  conferred  on  persons 
complying  with  such  statutes,**  and  where  the  requirements  of  the 
statute  are  complied  with  the  corporators  become  a  body  corpomte.*' 
Each  corporation  so  created  derives  its  right  to  exist  as  a  corporation, 
with  all  the  incidents  thereof,  for  the  purpose  of  doing  the  business 
specified  in  its  articles  of  incorporation,  directly  from  the  sovereign 
power,  precisely  the  same  as  the  corporation  that  formerly  existed  in 
England  under  special  grant  from  the  king,  and  later  under  special 

11.  Cahill  V.  Kalamazoo  Mnt  Ins.  16  Am.  Dee.  68. 

Co.,  2  Doug.  (Hicb.)  124, 43  Am.  Dec.  16.  Eaton  v.  Walker,  76  Midi.  579, 
467.  43  N.  W.  638,  6  LJIJL  102. 

12.  Roosevelt  9.  Hamblin,  199  Mass.  16.  Eaton  o.  Walker,  76  Mieh.  579, 
127,  85  N.  E.  98,  18  IiJtJL(N.S.)  43  K.  W.  638,  6  T..R.A.  102  (aet  en- 
748  and  note.  titled  an  aet  for  inoorporating  ''nuunt- 

IS.  Bank  of  tiw  United  States  «.  factoring  companies''  and  ineladmg 
Dandridgc^  13  Wheat  64,  6  U.  S.  (L.  "mercantile  companies"  hdd  tmconsti- 
ed.)  6^:  Selma,  etc,  B.  Go.  v.  Tip-  tutional  on  account  of  title  not  express- 
ton,  5  Ala.  787,  39  Am.  Deo.  344;  ing  object  of  act);  Finnegan  v.  Noer^ 
Qreene  «.  Dennis,  6  Conn.  293, 16  Am.  enberg,  52  ICinn.  239,  53  N.  W.  1150, 
Dee.  58;  Tone  Gonserratoxs  v.  Aah,  38  A.  S.  B.  552, 18  L.B.A.  778  (valid. 
10  B.  ft  C.  349,  21  E.  C.  L.  07,  7  ity  of  statote  as  affected  by  title). 


Incorporation  wnder  General  Laws 


17.  Benbow  «.  Cook,  116  N.  a  324, 
20  8.  E.  463,  44  A.  8.  B.  461 


14.  Greene  «.  Dennis,  6  Conn.  ^3, 
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act  of  parliament,  or  the  corporation  that  in  this  country  exists  under 
special  act  of  the  legislative  department  of  any  of  the  states.'^  The 
charter  of  a  corporation  formed  under  a  general  law  does  not  consist 
of  the  articles  of  association  alone,  but  of  such  articles  taken  in  con- 
nection with  the  law  under  which  the  organization  takes  place,'* 
and  like  a  special  charter  the  right  conferred  is  in  the  nature  of  a 
conl^act^^  And  when  the  statute  prescribes  a  certain  course  to  be 
pursued  in  organizing  a  corporation,  it  does  not  necesstmly  follow 
that  any  departure  from  that  course  will  prevent  a  corporation  from 
becoming  one  de  jure.  Whether  or  not  such  departure  will  have  that 
effect  depends  on  the  nature  of  the  provision  which  is  violated.  If 
it  is  ft  mandatory  provision,  a  failure  substantially  to  comply  with  its 
terms  will  prevent  the  corporation  £rom  becoming  one  de  jure;  but 
if  the  provision  is  merely  directory,  then  a  departure  therefrom  will 
not  have  that  consequence.' 

26.  Parposes  of  Incorporation  in  General.— It  is  fundamental  that 
a  corporation  may  be  created  and  can  exist  only  by  virtue  of  authority 
from  the  government.  Under  the  general  corporation  laws  the  pur- 
poses for  which  corporations  may  be  oi^anized  are  of  course  governed 
by  the  terms  of  the  statutes,'  and  if  a  corporation  claims  the  right  to 
exist  for  a  certain  purpose,  it  must  show  that  it  was  organized  under 
a  statute  authorizing  the  creation  of  a  corporation  for  that  particular 
purpose.'  Under  a  statute  authorizing  the  formation  of  coq)orations 
for  certain  designated  purposes  the  general  words  "or  for  any  lawful 
busing  or  purpose  whatever,  except,"  etc.,  extend  only  to  things  of 
a  nature  kindred  to  those  specifically  mentioned,*  aad  a  statute  pur- 

18.  Bank  of  California  v.  San  Fran-  Bond  Co.  v.  Ogle,  22  Ind.  App.  593, 
daco,  142  Cal.  276,  75  Pac.  832,  100  54  N.  E.  407,  72  A.  S.  B.  326;  State 
A.  S.  B.  130,  64  L.R.A.  918.  v.  Minnesota  Thresher  Manufg  Co., 

19.  Oregon  Ry.  &  Nav.  Co.  v.  Ore-  40  Minn.  213,  41  N.  W.  1020,  3  L.R.A. 
gonian  Ry.  Co.,  130  U.  S.  1,  9  S.  Ct.  510;  McCarter  v.  Hudson  County 
409,  32  U.  S.  (L.  ed.)  837;  People  v.  Water  Co.,  70  N,  J.  Eq.  695,  65  At!. 
Chicago  Gas  Trust  Co.,  130  111.  268,  489,  118  A.  S.  B.  754,  10  Ann.  Cas. 
22  N.  E.  798,  17  A.  S.  B.  319,  8  116,  14  L.B.A.(N.S.)  197  (water  sup- 
L.RA.  497;  Society  for  Visitation,  ply  company) ;  KiUmgsworth  v.  Port- 
ete.  V.  Com.,  52  Pa.  St.  125,  91  Am.  land  Trust  Co.,  18  Ore.  351,  23  Pac. 
Dec.  139.  66,  17  A.  S.  R.  737,  7  L.B.A.  638; 

20.  Abbott  V.  Johnston,  etc.,  B.  Co.,  Doty  v.  American  Telephone  &  Tele- 
80  N.  Y.  27,  36  Am.  Bep.  572.  graph  Co.,  123  Tenn.  329,  130  S.  W. 

1.  J.  W.  Butler  Paper  Co.  v.  Cleve-  1053,  Ann.  Cas.  1912C  167  (telephone 
land,  220  111.  128,  77  N.  E.  99,  110  company) ;  State  v.  International  Inv. 
A.  S.  B.  230.    See  infra,  par.  42.  Co.,  88  Wis.  512,  60  N.  W.  796,  43 

2.  Bridwell  v.  Gate  City  Terminal  A.  S.  B.  920. 

Co.,  127  Ga.  520,  56  S.  £.  624,  10  3.  Indiana  Bond  Co.  v.  Ogle,  22  Ind. 

LJl.A.(N.S.)  909  (right  to  ineorpo-  App.  593,  54  N.  E.  407,  72  A.  S.  B. 

rat«  as  a  railroad  company  line  3  miles  326. 

long) ;  People  v.  Chicago  Gas  Trust  4.  State  v.  Intemational  Inv.  Co., 

Co.,  130  111.  268,  22  N.  E.  798,  17  88  Wis.  512,  60  N.  W.  796,  43  A.  S. 

A.  S.  R.  319,  8  L.R.A.  497;  Indiana  B.  920. 
R.  C.  U  Vol.  VTL— 4.  40 
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porting  to  authorize  the  formation  of  corporations  for  certain  specific 
purposes,  set  out  in  separate  subdivisions,  some  of  which  included 
several  purposes,  and  "for  any  other  purposes  intended  for  mutual 
profit  or  benefit  not  herein  otherwise  specially  provided  for,"  has 
been  held  not  to  sanction  the  formation  of  a  corporation  for  two  or 
more  purposes  enumerated  in  the  different  subdivisions  where  the 
statute  also  declared  that  the  charter  must  state  the  purpose  for  which 
the  corporation  was  formed.  It  was  further  held  tiiat  the  fact  that 
the  statute  had  been  construed  by  successive  secretaries  of  state  as 
authorizing  the  formation  of  corporations  for  two  or  more  purposes, 
and  had  been  amended  after  such  construction  without  change  in  this 
respect,  was  not  of  controlling  effect,  and  did  not  require  the  courts  to 
adopt  such  construction.*  A  statute  authorizing  the  formation  of  cor- 
porations for  the  purpose  of  buying  and  selling  "merchandise"  and 
conducting  mercantile  operations  does  not  include  the  buying  and 
selling  of  bonds;*  nor  is  a  corporation  for  the  business  of  manu- 
facluring  and  dealing  in  intoxicating  liquors  authorized  by  a  stat- 
ute providing  for  the  formation  of  ordinary  "biisiness"  corporations;  ^ 
neither  does  a  statute  allowing  the  formation  of  a  corporation  to 
carry  on  "any  lawful  business"  include  the  work  of  the  learned 
professions.*  But  a  coiporation  formed  for  the  manufacture  and 
supply  of  gas,  or  the  supply  of  light  or  heat  to  the  public  by  any  other 
means,  is  authorized  to  supply  natural  gas,  although,  when  the  act 
was  passed,  the  use  of  natural  gas  may  not  have  been  within  -the 
contemplation,  of  the  legislature.*  In  case  of  statutes  authorizing 
the  incorporation  of  co-operative  organizations,  their  main  purpose 
being  to  enable  men  of  small  capital,  or  of  no  capital  but  their  labor 
and  their  skill  in  trades,  to  form  corporations  for  the  purpose  of 
giving  employment  to  such  capital  or  labor  and  skill,  the  language 
expressing  the  purposes  for  which  such  corporations  may  be  formed 
ought  not  to  be  narrowly  construed,  but  should  be  given  a  reasonably 
liberal  construction.'**  Insurance  of  a  kind  not  known  at  the  time 
of  its  passage  is  within  a  provision  of  a  statute  authorizing  the  for- 
mation of  corporations  for  any  lawful  purpose  and  excepting  insur* 
ance  from  the  kinds  of  business  for  the  transaction  of  which  cor- 
porations may  be  formed  under  it,  although  provision  is  made  in 

5.  Ramsey  v.  Tod,  95  Tex.  614,  69  L.R.A.(N.S.)  55  and  note  (law).  And 


6.  Indiana  Bond  Co.  v.  Ogle,  22  Ind.  N.  Y.  244,  60  N.  E.  597,  52  L.RA. 
App.  593,  54  N.  E.  407,  72  A.  S.  R.  429  (dentistry). 

32G.  9.  Compton  v.  People's  Gaa  Co.,  75 

7.  Greenough  v.  Tiverton  Police  Kan.  572,  89  Pac  1039,  10  LJIA. 
Com'rs,  30  R.  I.  212,  74  Atl.  785,  136  (N.S.)  787. 

A.  S.  R.  953.  10.  Finnegan    v.    Noeranberg,  52 

8.  In  re  Co-operative  Law  Co.,  198  Minn.  239,  53  N.  W.  1150,  38  A.  S.  B. 
N.  Y.  479,  92  N.  E.  15,  139  A.  S.  R.  552,  18  L.R^  778. 

339,  19  Ann.  Caa.  879  and  note,  32 


S.  W.  133,  93  A.  S.  R.  875. 


see  Hannon  v.  Siegel-Cooper  Co.,  167 
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another  statute  for  coiporatioxu  to  transact  all  kinds  of  insurance 
then  known.** 

27.  Manufactures  and  Trade. — The  statutes  generally  authorize 
corporations  for  manufacturing  purposes,  and  this  has  called  for 
the  construction  of  the  term  "manufacture"  or  "manufacturing." 
The  term  "manufacture"  has  heen  defmed  as  the  process  of  making 
any  thing  by  art  or  of  reducing  materials  into  form  fit  for  use  by 
hand  or  by  machinery,**  and  under  some  of  the  very  liberal  cor- 
poration laws,  corporate  authority  may  be  acquired  by  an  aggregation 
of  individuals,  organized  as  prescribed,  to  engage  in  and  carry  on 
almost  every  conceivable  manufacture  and  trade.*'  Some  close 
questions  have  arisen  as  to  what  is  a  manufacturing  corporation,  and 
it  has  even  been  held  that  the  business  of  cutting  and  preserving 
natural  ice  for  consumption  is  manufacturing,*^  though  the  pre- 
ponderance of  authority  is  to  the  contrary.** 

28.  Illegality  of  Purpose. — A  corporation  cannot  be  organized  for 
an  illegal  purpose,  such  as  resisting  the  enforcement  of  existing  laws 
and  agitating  their  repeal,**  or  for  the  purpose  of  perpetrating  a  fraud 
on  the  creditors  of  the  incorporators,*'  or  as  a  cloak  to  cover  illegal 
acts  contemplated  in  the  organization  and  done  as  a  business.  In 
such  case  the  form  of  the  transaction  is  disregarded  and  the  intent 
and  substance  ascertained,  and  liability  fixed  for  the  thing  done  with- 
out r^ect  to  the  pretense  under  which  it  was  attempted  to  be  con- 
cealed.** Sometimes  the  statutes  authorize  the  formation  of  cor- 
porations for  "any  lawful  purpose."  The  word  "unlawful,"  as  applied 
in  this  connection,  is  not  used  exclusively  in  the  sense  of  malwn  in  $e, 
or  malum  prohibitum;  it  is  also  used  to  designate  powers  which  cor- 
porations are  not  authorized  to  exercise,  or  contracts  which  tbey  are 
not  authorized  to  make,  or  acts  which  they  are  not  authorized  to  (to ; 
or  in  other  words,  such  acts,  powers,  and  contracts  as  are  ultra  vires;  *■ 
and  a  corporation  formed  for  the  purpose  of  creating  an  unlawful 
monopoly  is  not  for  a  "lawful"  purpose  and  is  unauthorized.**  Again 

11.  People  V.  Rose,  174  HI.  310,  51  17.  Booth  v.  Bnnce,  33  N.  Y.  139,  88 
N.  E.  246,  44  LlR.A.  124  (guaranty  Am.  Dec.  372.  And  see  infra,  par. 
and  fiddity  insuranee).  63  as  to  rights  and  liabilities  arising 

12.  Atty-Cten.  v.  Lorman,  59  Mich,  out  of  the  incorporation  of  partner- 
157,  26  W.  W.  311,  60  Am.  Eep.  287.  ships  and  associations. 

Note:  52  Am.  Rep.  107.  18.  McGrew  v.  City  Produce  Ex- 

13.  Trenton  Potteries  Co.  ».  Oli-  change,  85  Tenn.  572,  4  8.  W.  38,  4 
phant,  58  N.  J.  Eq.  507,  43  All.  723,  A.  S.  R.  771  (corporation  for  the  pni^ 
78  A.  S.  R.  (512,  46  L.RA.  255.       pose  of  covering  gaming  transactions 

14.  Atty-Oen.  v.  Lorman,  69  Mieh.  consisting  of  speculation  upon  rise  and 
157,  26  K.  W.  311,  60  Am.  Rep.  287.    fall  of  the  price  of  commodities). 


16.  Behnetzen  Bund  «.  Agitations  Co.,  130  111.  263,  22  N.  £.  798,  17 
Verein,  44  Mich.  313,  6  N.  W.  675,  38  A.  S.  R.  319,  8  L£.A.  497. 


16.  Note:  52  Am.  Rep.  110. 


19.  People  V.  Chicago  Gas  Trust 


Am.  Rep.  270. 


30.  People  v.  Chicago  Oas  Tnul 
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frhere  the  statute  required  the  approval  by  a  court  of  a  proposed  char- 
ter it  has  been  held  that  a  charter  may,  in  the  exercise  of  the  sound 
discretion  of  the  court,  be  refused  to  a  religious  society  vhich  is  organ- 
ized to  promulgate  not  only  religious  views,  but  a  method  of  treating 
disease  by  prayer,  based  on  the  theory  that  it  has  no  actual  existence 
(Christian  Science),  which  theory  is  opposed  to  the  general  policy  of 
the  state  as  shown  by  the  quarantine  laws  and  those  prescribing  the 
qualification  of  persons  who  shall  be  licensed  to  practice  medicine.^ 

29.  Application  for  Incorporation  or  License  to  Organize. — ^Undw 
some  statutes  an  application  must  be  made  to  some  designated  court 
for  its  approval  of  the  right  to  incorporate.  And  the  court  when  it  has 
approved  the  or^inization  of  a  corporation  for  a  purpose  unauthor- 
iz^  by  law,  may  vacate  its  inadvertent  order  of  approval,  as  it  had 
no  power  to  approve  an  organization  unautiiorized  by  law.'  While 
on  an  application  to  the  court  for  the  grant  of  a  chai-ter  for  a  private 
corporation,  the  law  of  the  stete  makes  no  pcovisioa  for  another 
person  to  xnaike  himself  a  party  to  the  proceeding  for  the  purpose  of 
resisting  or  objecting  to  the  grant  of  the  appUcation,  still  another 
corporation  or  association  which  has  acquired  a  proprietary  ri^t 
in  a  name  may  apply  to  a  court  having  equitable  jurisdiction  to 
enjoin  the  applicants  from  fraudulentiy  appropriating  such  name 
and  obtaining  a  charter  under  it  for  a  similar  organization,  and  copy- 
ing its  insignia,  badges,  and  emblems,  to  the  detriment  of  the  plain- 
tiff.* And  it  has  been  held  that  the  Appearance  of  the  attorney- 
general  in  such  a  proceeding  in  pursuance  of  a  notice  served  upon 
him  by  order  of  the  court  was  entirely  proper,  for  his  ancient  common- 
law  duty  to  represent  the  people  called  on  him  to  take  part  in  a 
con^versy  in  which  the  people  were  vitally  concerned.* 

'30.  Number  and  Qualification  of  Incorporators  in  General. — The 
number  and  qualification  of  incorporators  under  general  laws  pro- 
viding for  the  formation  of  corporations  depend  on  the  tenas  of 
the  statutes,  and  of  course  there  should  be  the  requisite  number  of 

Co.,  130  111.  268,  22  N.  E.  798,  17  839,  19  Ann.  Gas.  870,  32  LJIA. 

A.  S.  R.  319,  8  UR.A.  497  (corpora-  (N.S.)  55. 

tion  for  purchase  and  holding  stock      3.  Creswill  v.  Grand  Lodge  K.  P., 

for  other  gas  companies).    See  also  133  Oa.  837,  67  S.  E.  188,  134  A.  S. 

Finck  V.  Schneider  Granite  Co.,  187  R.  231,  18  Ann.  Cas.  453.    See  infra. 

Mo.  244,  86  S.  W.  213,  106  A.  S.  R.  par.  103  et  seq.,  as  to  property  rights 

452.  And  see  Monopolies  akd  Com-  in  corporate  name  and  its  protection. 
BINATIONS.  4.  In  re  Co-operative  Law  Co.,  198 

1.  Se  First  Church  of  Christ,  etc.,  N.  Y.  479,  92  N.  E.  15,  139  A.  S.  R. 
205  Pa.  St.  543,  55  Atl.  536,  97  A.  S.  839, 19  Ann.  Cas.  879,  32  L.R.A.(N.S.) 

B.  753,  6  L.R.A.  411.  55.   As  to  the  duties  of  the  attomm 

2.  In  re  Co-operative  Law  Co«  198  general,  see  Attobnst  Oihebai^  vm. 
N.  Y.  479,  92  N.  E.  16,  1S9  A.  8.  B.  2,  p.  915  §$  wg. 
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qualified  inoorporators.*  Thus  where  the  statute  requires  that  a 
certain  number  of  the  incorporators  shall  be  citizeDs  of  the  state, 
this  requirement  must  be  complied  vith  to  create  a  de  jure  corpora- 
tion.* A  statute  which  provides  that  "any  number  of  persons"  may 
form  a  corporation  requires  at  least  two  incorporators.^  The  act  of 
forming  a  corporation  as  provided  by  the  general  statutes,  as  between 
the  parties  to  the  undertaking,  is  in  its  nature  contractual.  In  this 
view  it  seems  a  natural  consequence  that  any  three  adult  persons 
having  the  power  to  contract  may  form  a  corporation  on  compliance 
with  and  in  the  manner  prescribed  by  the  statute.*  A  statute  pro- 
viding for  the  formation  of  corporations  by  two  or  more  "persons" 
refers  to  natural  persons,  and  therefore  a  coiporataon  cannot  become 
an  incorporator  of  another  corporation.* 

31.  Harried  Women  as  Incorporators. — Since  the  formation  of  a 
corporation  is  an  act  of  a  contractual  nature,  the  competency  of  a 
married  woman  to  participate  depends  on  the  existence  of  statutes 
removing  her  disability  to  contract.  At  common  law  a  married  woman 
is  not  competent  to  become  an  incorporator,  but  so  far  as  her  dis- 
abilities have  been  removed  by  statute,  as  is  the  case  in  many  juris- 
dictions in  ibe  United  States,  it  would  seem  on  principle  that  she 
may  become  an  incorporator." 

32.  Compliance  with  Requirements  of  Statute  in  General. — The 
statutes  generally  require  the  execution  of  a  paper  ordinarily  called 
the  certificate  or  artidee  of  incorporation,  -and  provide  that  it  shall 
be  signed  by  a  specified  number  of  persons,  acknowledged  by  them 
and  filed  in  a  designated  office,  and  if  the  right  to  exercise  corporate 
franchises  is  questioned  by  quo  warranto  or  other  appropriate  statu- 
tory proceeding  a  substantial  compliance  with  the  statute  authorizing 
the  formation  of  the  corporation  must  be  shown,  or  the  right  to  exer- 
cise the  franchise  must  be  denied.^^  And  so  the  rights  of  exemption 


6.  Com.  V.  DetwiUer,  131  Pa.  St. 
614, 18  AU.  990,  992,  7  L.RA.  357. 

6.  American  Salt  Co.  v.  Heiden- 
faeimer,  80  Tex.  344, 15  S.  W.  1038,  26 
A.  S.  R.  743. 

7.  liOuisTille  Banking  Co.  v.  Eisen- 
man,  94  Ky.  83,  21  S.  W.  531,  1049, 
42  A.  S.  B.  335,  19  LJEI.A.  684. 

8.  Good  Land  Co.  v.  Cole,^131  Wis. 
467,  UO  N.  W.  895, 120  A.  sVr,  1056, 
11  Ann.  Cas.  806. 

9.  State  V.  Rutland  Ry.,  etc.,  Co., 
85  Vt.  91,  81  AtL  252.  Ann.  Cas. 
m4A  1305;  Denny  Hotel  Co.  «. 
S«hnm,  6  Wash.  134,  32  Pac.  1002,  36 
A.  S.  R.  130.  As  to  the  raks  that  the 
word  "peiBon"  inelades  eorporations  in 
other  eoliDedions,  see  wprw,  par.  9. 


See  also  GoHSTrnmoirAL  Law,  vol.  6, 
p.  413. 

10.  Good  Land  Co.  v.  Cole,  131  Wis. 
467, 110  N.  W.  895, 120  A.  S.  R.  1056, 
11  Ann.  Cas.  806  and  note.  As  re- 
gards married  women  as  stockholders, 
see  infrOf  par.  273.  As  to  the  con- 
tractual capacity  of  married  women 
generally,  see  Husband  and  Wife. 

11.  State  V.  Webb,  97  Ala.  Ill,  12 
So.  377,  38  A.  8.  R.  151;  Mokelumne 
Hill  Canal,  etc.,  Co.  v.  Woodbury,  14 
Gal.  424,  73  Am.  Dec.  658;  People  v. 
Hontecito  Water  Co^  97  Cal.  276,  32 
Pac.  236,  33  A.  S.  B.  172  and  note; 
Martin  «.  Deets,  102  Cal.  56,  36  Pac. 
368, 41  A.  S.  R.  161;  Walton  v.  OUver, 
48  Ean.  107,  30  Pae.  172,  33  A.  S.  R. 
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from  personal  liability  r^ulting  from  incorporation  are  entirely  stat- 
utory, and  can  be  acquired  only  on  the  terms  specified  by  the  statute.** 
On  the  other  hand,  no  more  than  a  substantial  compliance  with  tlie 
statute  is  exacted  from  persons  seeking  to  form  a  corporation,  and 
their  attempt  is  not  rendered  nugatory  by  their  failure  to  comply  with 
the  statute  literally,  if  they  have  complied  with  it  substantially." 
But  because  a  substantial  compliance  is  sufficient  it  does  not  follow 
that  any  positive  statutory  requirement  may  be  omitted  on  the  ground 
that  it  is  unimportant.  These  are  conditions  precedent  to  acquiring 
a  statutory  right,  and  none  can  be  dispensed  with  by  the  court.** 
There  is  however  a  broad  distinction  between  those  acts  made  neces- 
sary by  the  statute  as  prerequisite  to  the  exercise  of  corporate  powers 
and  those  acts  required  of  individuals  seeking  incorporation,  but  not 
made  prerequisites  to  such  exercise.  In  respect  to  the  former,  any 
material  omission  will  be  fatal  to  the  existence  of  the  corporation, 
and  may  be  taken  advantage  of  collaterally,  in  any  form  in  which 
the  fact  of  incorporation  can  properly  be  called  in  question.  In 
respect  to  the  latter,  the  corporation  is  responsible  only  to  l^e  govern- 
ment in  a  direct  proceeding  to  forfeit  the  charter.** 

33.  Articles  of  Incorporation  in  General. — The  requirements  of  the 
statute  .as  to  the  form  and  contents  of  th^  articles  of  incorporation 
which  are  required  to  be  drawn  and  filed  must  be  substantially  com- 
plied with,  and  the  courts  have  not  hesitated  to  declare  the  attempted 
mcorporation  invalid  for  failure  to  do  so.  Thus  the  requirement  that 
the  objects  or  purposes  of  the  corporation  shall  be  stated  m  its  articles 
must  be  complied  with,  and  sufsh  compliance  cannot  consist  of  a  vague 
or  general  specification.**  If  the  purpose  as  disclosed  in  the  articles 
is  one  not  sanctioned  by  law,  no  corporation  ia  created  thereUy,*^ 
and  if  the  primary  and  most  important  object  of  the  corporation  is 

355  and  note;  Williams  v.  Hewitt,  47  14.  People  «.  Montedto  Water  Co., 

U.  Ann.  1076,  17  So.  496,  49  A.  S.  97  Cal.  276,  32  Pac.  236,  33  A.  S.  R. 

R.  304;  Lowrie  v.  Silsby,  76  Vt.  240,  172;  Bergeron  v.  Hobbs,  96  Wis.  641, 

56  AtL  1106,  104  A.  S.  R.  927.  71  N.  W.  1056,  65  A.  S.  R.  85;  Slo- 

12.  Olobe  Pub.  Co.  v.  State  Bank,  cum  v.  Head,  105  Wis.  431,  81  N.  W. 

41  Neb.  175,  59  N.  W.  683,  27  LJI.A.  673,  50  LJI.A.  324. 

854;  Slocom  v.  Head,  105  Wis.  431,  16.  Hokelomne  Hill  Canal,  etc,  Co. 

81  N.  W.  673,  50  L.R.A.  324.  «.  Woodbury,  14  Cid.  624,  73  Am. 

18.  People  V.  Stockton,  etc.,  R.  Co.,  Dec.  658;  Jones  «.  Aspen  Hardware 

46  Cal.  300,  13  Am.  Rep.  178;  People  Co.,  21  Colo.  263,  40  Pac.  457,  52  A.  S. 

V.  Uontecito  Water  Co.,  97  Cal.  276, 32  R.  220,  89  IIR^.  143;  Kaiser  v.  Law- 

Pao.  236,  33  A.  S.  R.  172  and  note;  rence  Sav.  Bank,  56  la.  104,  8  N.  W. 

Pott  V.  Schomucker,  84  Md.  535,  36  772,  41  Am.  Rep.  85.  As  to  de  faeto 

Atl.  592,  57  A.  S.  R.  415,  35  L.R.A.  corporations,  see  tn/ra,  par.  42  tt  »eq. 

392;  Finnegan  v.  Noerenberg,  52  Minn.  16.  Note:  33  A.  S.  R.  178. 

239,  53  N.  W.  1150,  38  A.  S.  R.  552,  17.  State  v.  International  Inv.  Co:, 

18  L.R.A.  778;  Benbow  v.  Cook,  115  88  Wis.  512,  60  N.  W.  796,  43  A.  S. 

N.  C.  324,  20  S.  E.  453,  44  A.  S.  R.  R.  920. 

454.  Note:  33  A.  S.  B.  178.  . 
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SD  unauthorized  one,  the  corporation  has  no  legal  existence  though 
other  incidental  lawful  purposes  are  included.^*  If,  on  the  other 
band,  a  {uincipal  lawful  purpose  is  specified,  but  the  articles  a&sume 
for  the  corporation  the  existence  of  powers  which  it  is  not  permitted 
to  exercise,  then  this  additional  and  unauthorized  assumption  may 
be  treated  as  surplusage,  and  the  corporation  regarded  as  entitled  to 
exercise  the  lawful  powers  only.^*  If  the  period  of  corporate  exist- 
ence as  stated  in  its  articles  is  in  excess  of  that  allowed  by  law,  the 
corporation  will  not  on  that  account  be  regarded  as  incompetent*  to 
carry  on  its  business  for  such  time  as  the  statute  permits  to  cor- 
porations of  the  class  to  which  it  belongs.'*  The  omission  to  stat« 
distinctly  in  the  articles  the  place  where  the  business  is  to  be  carried 
on,  though  that  might  be  essential  to  make  it  a  de  jure  corporation, 
would  not  prevent  its  becoming  one  de  facto.'  To  determine  the  actual 
diaracter  of  a  corporation  regard  must  be  had  to  the  objects  of  ite 
formation  and  the  nature  of  its  business  as  stated  in  the  articles  them- 
selves.  It  cannot  be  made  one  kind  of  corporation  merely  by  labeling 
it  such,  if  its  declared  objects  and  purposes  show  it  to  be  something 


34.  Omission  to  State  Name  of  Corporation. — If  the  statute  requires 
the  name  of  a  corporation  to  be  stated  in  its  articles,  its  omission  there- 
from is  fatal,  and  it  has  been  held  that  this  omission  cannot  be  cured 
by  the  fact  that  the  articles  are  preceded  by  a  heading  in  which  a 
name  has  been  used  appropriate  to  the  corporation  and  its  objects.* 

35.  Signing  and  Acknowledging  Articles. — Where  the  statutes 
require  that  the  articles  of  incorporation  be  signed  or  subscribed  by 
the  members  the  provision  must  be  complied  with,*  and  it  is  essential 
that  the  articles  be  signed  by  the  number  of  persons  prescribed  by 
the  statute.*  It  is  also  necessary  that  a  requirement  that  the  signa- 
ture to  the  articles  shall  be  acknowledged  be  complied  with,'  that  is, 
all  must  acknowledge  their  signatures,  so  that  if  even  one  fails  to 
do  so  the  defect  is  fatal  to  a  valid  incorporation.' 


18.  State  V.  International  Inr.  Co.,  1020, 3  L.RA.  510. 

88  Wis.  612, 60  N.  W.  796, 43  A.  S.  B.  3.  Note:  33  A.  S.  R.  178. 

920.        •  4.  Lawrie  v.  SUsby,  76  Vt.  240,  56 

19.  People  V.  Chicago  Oas  Trust  Co.,  Atl.  1106, 104  A.  S.  R.  927. 
130  lU.  268,  22  N.  B,  798,  17  A.  S.  B.  6.  Note:  33  A.  S.  B.  178. 

319,  8  L.B.A.  497;  Shick  t;.  Citizens'  6.  People  v.  Montecito  Water  Co., 

Enterprise  Co.,  15  Ind.  App.  329,  44  97  Cal.  276,  32  Pac  236,  33  A.  S.  R. 

N.  E.  48,  57  A.  S.  R.  230.  172;  Kaiser  v.  Lawrence  Sav.  Bank, 

N'ote:  33  A.  S.  R.  178.  56  la.  104,  8  N.  W.  772,  41  Am.  Rep. 

20.  Note:  33  A.  S.  R.  178.  85. 

1.  Finnegan  v.  Noerenbei^,  52  Minn.  7,  Mokelmnne  Hill  Canal  ft  Mining 
239,  53  N.  W.  1150,  38  A.  8.  B.  652,  Co.  v.  Woodbury,  14  Cal.  424,  73  Am. 
18  L.R.A.  778.  Dee.  658;  People  v.  Montecito  Water 

2.  State  V.  Minnesota  Thresher  Co.,  97  Cal.  276^  32  Pac  236,  3S  A. 
Mannf  g  Co.,  40  Minn.  213,  41  N.  W.  8.  R.  172. 
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.  36.  Filing  or  Recording  Articles. — V.ery  generally  the  statutes 
require  the  articles  of  incorporation  to  be  filed  in  some  public  office 
after  they  are  executed.  Whether  this  filing  is  a  condition  precedent 
to  the  corporate  existence  manifestly  depends  on  the  language  of 
the  statute;  but  few,  if  any,  of  the  statutes  on  the  subject  are  su> 
ceptible  of  any  other  construction  than  that  the  filing  is  indispensable.^ 
Thus  where  the  statute  required  the  articles  to  be  filed  in  the  office 
of  the  county  clerk  of  the  county  which  is  designated  in  the  articles 
as  iDeing  the  place  where  the  principal  business  is  to  be  transacted, 
the  filing  of  such  articles  in  a  different  county  has  been  held  ineffect- 
ual ;  *  and  a  requirement  that  a  verified  copy  of  &e  original  articlee 
be  filed,  is  not  sufficiently  complied  with  by  filing  liie  unverified  orig- 
inal articles.^0  The  mere  recording  of  the  articles  of  a  corporation 
without  the  intention  or  the  fact  of  allowing  the  papers  themselves 
to  remain  in  the  office,  is  not  a  sufficient  filing  to  complete  the  organi- 
zation of  the  corporation  or  vest  it  with  corporate  powers.  Literal 
fihng  of  the  papers  is  necessary  because  it  is  so  written  in  the  law. 
The  term  "filing"  and  the  verb  "to  file,"  as  related  to  this  sub- 
ject, include  the  idea  that  the  paper  is  to  remain  in  its  proper  order 
on  file  in  the  office.^^  Any  amendment  of  the  articles  which  changes 
the  character  of  the  corporation,  increases  its  powers,  or  is  funda- 
mental in  other  respects  must  be  likewise  filed  as  required  by  stat- 
ute; but  there  is  no  reason  why  the  failure  to  file  an  amendment 
which  is  not  fundamental,  which  in  no  way  changes  the  character  of 
the  corporation  or  the  scope  of  its  power,  but  simply  increases  the 
number  of  the  agents  who  shall  act  as  directors  in  carrying  out  the 
objects  of  its  creation,  should  invalidate  the  acts  of  such  agents,  which 
are  within  the  scope  of  the  corporate  powers  of  the  company,  especially 
as  to  the  stockholders  who  may  have  participated  in  the  meeting  at 
which  such  amendment  was  made,  without  objecting  to  the  same,  and 
who  voted  to  increase  the  number  of  the  direclors.**  Many  of  the 
statutes  further  provide  that  after  the  articles  of  incorporation  have 
been  filed  they  shall  be  recorded  or  that  a  certified  copy  of  them  shall 
be  filed  with  the  secretary  of  state,  or  that  some  license  or  further 
certificate  shall  be  procured  from  some  public  officer.  If  the  language 

8,  Jones  v.  Aspen  Hardware  Co.,      Note:  33  A.  S.  R.  179. 
21  Colo.  263,  40  Pac.  457,  52  A.  S.  R.      9.  Martin  v.  Deetz,  102  Cal.  55,  38 
220,  29  L.R.A.  143;  Western  Inv.  Co.  Pac.  368,  41  A.  S.  R.  151. 
D.  Davis,  7  Indian  Ter.  152,  104  S.      10.  Slocum  v.  Head,  105  Wis.  431,  ' 
W.  573,  15  Ann.  Cas.  1134  and  note;  81  N.  W.  673,  50  L.R.A.  324. 
Cappa  V.  Hastings  Prospecting  Co.,  40     11.  Bergeron  c.  Hobbs,  96  Wis.  641, 
Neb.  470,  58  N.  W.  956,  42  A.  S.  R.  71  N.  W.  1056,  65  A.  S.  R.  85. 
677,  24  L.R.A.  259;  Jackson  v.  Crown     12.  Jackson  v.  Crown  Point  Min. 
Point  Min.  Co.,  21  Utah  1,  59  Pac.  238,  Co.,  21  Utah  1,  69  Pu.  238,  81  A.  & 
81  A.  3.  R.  651;  Bergeron  v.  Hobbs,  R.  651. 
96  Wis.  641,  71  N.  W.  1056,  65  A.  8. 
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of  the  statute  is  consistent  with  the  idea  that  the  corporation  exists 
from  the  iUing  of  the  articles  or  certificate,  then  doubtless  the  failure 
further  to  record  it,  or  to  do  some  other  act,  is*a  mere  irregularity 
not  destructive  of  the  life  of  the  corporation.**  . 

37.  Incorporation  Feea  in  General. — In  many  instances  the  stat- 
utes or  constitutions  of  the  states  require  the  payment  of  an  incorpora- 
tion fee,  and  forbid  the  corporation  to  exercise  corporate  powers  until 
such  fee  is  paid.*^  The  effect  of  the  nonpayment  of  the  fee  in  any 
case  depends  on  the  terms  of  the  particular  statute.  If  it  provides 
that  the  corporation  shall  not  have  corporate  powers  until  the  fee  is 
paid,  then  the  payment  is  prerequisite  to  corporate  wistence,  and  it 
does  not  become  a  corporation  de  facto  by  assuming  to  exercise  corpo- 
rate powers;  but  if  the  statute  merely  requires  payment  to  be  made, 
a  failure  to  pay  the  fee  will  not  prevent  the  corporations  from  exist- 
ing de  facto.^*  This  incorporation  fee  is  not  a  tax  in  the  appropriate 
sense  of  the  word,  and  the  legislature  by  ite  imposition  does  not 
impliedly  divest  itself  of  powers  of  taxing  a  corporation,*' 

38.  Extension,  Reorganization,  Consolidation  and  Merger  of  £x^- 
ing  Corporations^-— Since  the  terms  of  the  statutes  imposing  an  organ- 
ization tax  or  charter  fees  on  corporations  are  usually  such  as  to  apply 
to  all  new  corporations,  whether  they  arise  from  the  extension,  reor- 
ganization, or  consolidation  of  existing  corporations,  the  pivotal  ques- 
tion in  each  case  is  whetJier  the  transaction  is  such  as  to  give  rise  to  a 
new  corporation.  And  whether  the  transaction  in  any  particular  case 
will  have  such  effect  depends  in  the  first  place  on  the  statute  under 
which  action  is  taken  and  the  intention  therein  manifested ;  and  in 
the  second  place,  where  the  statute  is  such  as  to  permit  either  the 
creation  of  a  new  corporation  or  the  continuance  of  the  old  corpora- 
tion with  an  amended  charter,  on  the  intent  and  purpose  expressed 
by  the  parties  in  the  light  of  the  statute  under  which  the  transaction 
takes  place.**  Where,  under  a  statute  authorizing  the  consolidation 
of  existing  corporations  the  result  of  the  consolidation  is  a  new  cor- 
poration in  place  of  two  or  more  domestic  corporations,  the  resulting 
entity  may  properly  be  said  to  be  a  corporation  incorporated  by  or 
under  a  general  or  special  law  and  therefore  subject  to  the  organization 
fee.**  This  accords  with  the  general  current  of  authority  to  the  effect 

13.  Moketumne  Hill  Canal  &  Min-  West  End  Imp.  Co.,  87  Hd.  207,  39 
ing  Co.  «.  Woodbnry,  14  Cal.  424*  73  Atl.  620,  39  L.R.A.  810. 

Am.  Dee.  658.  16-  Owensboro  Wagon  Co.  v.  Bliss, 

Note:  33  A.  S.  H.  179.  132  Ala.  253,  31  So.  81,  90  A.  S.  K. 

14.  Jones  v.  Aspen  Hardware  Co.,  907. 

n  Colo.  263, 40  Pae.  457,  52  A.  S.  R.  17.  Baltimore  v.  Baltimore  ft  O.  B. 

230,29  L.B.A.  143;  State  v.  Le  Sueur,  Co.,  6  Gill  (Md.)  288,  48  Am.  Doe. 

99  l£o.  552,  13  S.  W.  237,  7  L.E.A.  531. 

734.  18-  Note:  47  LJt.A.(N.S.)  1066. 

U.  Maryland  Tube  &  Iron  Works  v.  19.  Chieago  Title  &  Trust  Co.  «. 
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that  statutes  for  the  consolidation  of  domestic  corporations  are  to  be 
treated  as  acts  of  incorporation,  and  that,  on  consolidation  being 
effected  under  their  provisions,  the  constituent  companies,  unless  such 
an  intention  is  excluded  by  the  language  of  the  statute,  are  deemed  to 
be  dissolved,  their  powers  and  faculties  becoming  to  the  extent  author^ 
ized,  vested  in  the  consolidated  company  as  a  new  corporation  cre- 
ated by  the  act  of  consolidation.^  But  where  there  is  a  consolidatioB 
of  corporations  of  different  states,  under  the  sanction  of  the  laws  of 
the  several  states,  though  the  result  may  be  to  create  a  new  corpora- 
tion, still  as  it  owes  its  existence  to  the  laws  of  the  several  states,  it 
cannot  be  deemed  a  corporation  created  under  a  general  or  special 
law  of  one  of  the  states  so  as  to  be  subject  to  an  incorporation  fee 
imposed  by  statute  upon  corporations  incoiporated  under  "any  gen- 
eral or  special  law"  of  such  state.* 

39.  Subscription  to  and  Payment  of  Stock. — Though  at  common 
law  it  was  necessary  to  the  valid  organization  of  a  corporation  that 
its  stock  should  be  subscribed  for,^  the  statutes  generally  require 
merely  that  a  certain  proportion  of  the  stock  shall  be  subscribed  for, 
and  of  course  this  changes  the  rule  of  the  common  law.'  And  where 
the  statute  provides  merely  that  the  stockholders  shall  be  personally 
liable  for  debts  incurred  and  contracts  entered  into  before  the  orig- 
inal capital  is  fully  paid  in,  the  payment  in  of  the  capital  is  not 
essential  to  the  corporate  existence  and  right  to  commence  business, 
and  the  corporation  may  enforce  a  contract  entered  into  by  it  though 
at  the  time  the  contract  was  made  its  capital  had  not  been  paid  in.^ 
The  statutory  requirement,  however,  as  to  the  amount  of  stock  which 
must  be  subscribed  for  or  paid  in  is  a  material  one  and  must  be  com- 
plied with,**  and  any  attempt  to  acquire  corporate  life  and  functions 
by  a  pretentious  or  evasive  compliance  with  the  stetute,  as  to  issue  of, 
or  payment  for,  stock,  no  matter  what  the  papers  of  the  corporation 
say  upon  their  face,  must  be  adjudged  abortive  as  a  fraud  upon  the 
law.'  A  substantial  compliance  with  the  requirement,  however,  is 
sufficient  Thus  where  payment  of  the  required  amount  was  made 
in  good  faith  by  checks  drawn  against  a  sufficient  fund  and  payable 

Doyle,  259  HI.  489,  102  N.  E.  790,  47  2.  Denny  Hotel  Co.  of  Seattie  v. 

LJ[j^.(N.S.)  1066  and  note;  People  Schram,  6  Wash.  134,  32  Pae.  1002,  36 

V.  New  York,  etc.,  R.  Co.,  129  N.  Y.  A.  S.  R.  130. 

474,  29  K.  £.  959,  15  L.R.A.  82.  3.  Sehloss  v.  Montgomery  Trade  Co., 

20.  People  v.  New  York,  G.  &  St.  87  Ala.  411,  6  So.  360, 13  A.  S.  B.  51. 

L.  R.  Co.,  129  N.  Y.  474,  29  N.  B.  959,  4.  Chase's  Patent  Elevator  Go.  v. 

15  L.RA.  82.  And  see  infra,  par.  145,  Boston  Towboat  Co.,  152  Mass.  428, 

KB  to  the  effect  of  consolidation  as  Uie  28  N.  E.  300,  0  L.R.A.  339. 


1.  People  V.  New  York,  etc.,  R.  Co.,  position,  186  111.  356,  57  N.  £.  1043, 
129  N.  Y.  474,  29  N.  E.  959, 15  L.R.A.  78  A  S.  R.  288. 


tareation  of  a  new  corporation. 


6.  McCoy  V.  World's  Columbian  Ex- 


82. 


Note:  47  L.R.A.(N.S.)  1072. 


6.  State  V.  Webb,  97  Ala.  Ill,  13 
So.  377,  38  A.  8.  R.  15L 
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m  prsesenti  and  which  would  have  been  paid  on  presentation,  it 

was  held  a  sufficient  compliance  though  the  treasurer,  as  the  company 
had  no  immediate  need  for  the  money,  deemed  it  unnecessary  to 
demand  payment  of  the  checks,  and  shortly  thereafter  the  drawers 
of  the  checks  paid  to  him  in  cash  the  amount  represented  by  the 
checks.' 

40.  Organization  of  Corporation. — In  case  of  incorporation  under 
general  lam  the  corporators  are  usually  constituted  only  a  quasi 
corporation,  whose  sole  function  is  to  bring  into  existence  the  corpora- 
tion consisting  of  the  real  body  of  stockholders.^  The  statutes  gener- 
ally provide  for  the  manner  of  organizing  the  corporation.  The  term 
"organized"  or  organization  means  generally  the  election  of  officers, 
the  subscription  and  payment  of  the  capital  stock,  the  adoption  of 
by-laws,  and  such  other  steps  as  are  necessary  to  endow  the  legal  ^tity 
with  the  capacity  to  transact  the  legitimate  business  for  which  it  was 
created.*  Accordingly,  where  nothing  more  was  done  than  to  file  a 
charter  in  the  proper  ofRce,  naming  certain  persons  as  the  directors  of 
the  corporation  for  the  first  year,  but  no  capital  stock  was  subscribed  or 
paid,  and  no  other  steps  were  taken  to  complete  the  organization,  and 
there  was  an  entire  failure  on  the  part  of  the  incorporators  to  comply 
with  the  provisions  of  the  law  for  the  government  of  corporations,  it 
was  held  that  there  was  no  such  organization  as  would  enable  the 
corporation  to  do  business.^*  The  meeting  of  the  incorporators  for 
organization  must  be  held  in  the  state  under  whose  laws  the  corpora- 
tion is  formed.  Where  a  corporation  has  been  legally  created  and 
organized  under  the  laws  of  a  state  for  the  transaction  of  any  business 
there,  it  may,  by  comity  existing  between  the  states,  transact  business 
in  another  state,  provided  it  be  not  in  contravention  of  the  laws  or 
public  policy  of  the  latter.  While  this  is  true,  it  is  also  well  settled 
that  a  corporation  created  under  the  laws  of  one  state  cannot  hold 
corporate  meetings  in  another  for  the  purpose  of  organizing  the  corpo- 
ration, electing  its  officers,  or  performing  any  strictly  corporate  func- 
tions in  its  organization."  The  statutes  generally  require  tiiat  a 
notice  of  the  meeting  for  the  purpose  of  organization  be  given  to  the 
subscribers  of  the  stock.  The  only  persons  interested  in  the  result  to 
be  obtained  by  giving  the  required  notice  are  the  subscribers  them- 
selves; and  there  is  no  reason  why  such  persons,  where  all  agree 
thereto,  may  not  waive  the  giving  of  the  statutory  notice,  if  the  meet- 
ing is  actually  held,  as  the  purpose  of  the  statute  in  requiring  the 

7.  People  V.  Stockton,  etc.,  R.  Co.,     Note:  18  L.R.A.(N.S.)  748. 

45  Cal.  306,  13  Am.  Rep.  178.  10.  Walton  v.  Oliver,  49  Kan.  107, 

8.  Benbow  v.  Cook,  115  N.  C.  324,  30  Pac.  172,  33  A.  S.  R.  365. 

20  8.  E.  453,  44  A.  S.  R.  454.  11.  Duke  v.  Taylor,  37  Fla.  64,  19 

9.  Walton  v.  Oliver,  49  Kan.  107,  30  So.  172,  53  A  S.  R.  232,  31  LJtJL 
Pac.  172,  33  A.  S.  R.  356.  484. 
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notices  to  be  givea  has  in  such  case  been  accomplished ;  and  a 
failure  to  notify  subscribers  of  the  Hrst  meeting  of  a  corporation  cannot 
be  urged  by  otiier  subscribers  who  were  noticed  a^d  present  at 
such  meeting.  Such  meeting  is  valid  if  a  sufficient  number  of  sub- 
scribers are  present,  though  others  entitled  to  be  present  and  to  partic- 
ipate therein  are  absent  because  not  notified.^* 

41.  Statatory  Ratification  or  Recognition  of  Defective  Incorpora- 
tion.— ^In  the  absence  of  any  constitutional  inhibition  it  is  always 
within  the  power  of  the  legislature  to  create  a  corporation  in  any 
mode  from  which  the  legislative  intention  to  do  so  may  legitimately 
be  inferred.  An  unauthorized  assumption  of  corporate  functions  is 
generally  a  wrong  of  which  none  but  the  sovereign  will  be  allowed 
to  complain,  and  whenever  the  sovereign  has  in  any  manner  made 
known  its  willingness  tliat  such  powers  shall  be  exercised  there  can 
no  longer  be  any  complaint  of  their  exercise,  even  on  its  part,  unless 
it  has  in  some  competent  manner  withdrawn  its  a^nt.  Therefore, 
though  a  corporation  was  irregularly  formed  and  had,  at  least  as 
against  the  sovereign,  no  right  to  exercise  corporate  franchises,  yet 
such  formation  may  be  ratified  either  directly  or  impliedly,  and  upon 
such  ratification  the  coiporation  becomes  one  de  jure.^*  Legislative 
ratification  of  the  acts  of  sn  invalid  corporation  may  not  cmly  legalize 
the  existence  of  the  corporation,  and  authorize  it  to  act  in  a  corporate 
capacity  thereafter,  but  may  also  cure  the  illegality  of  corporate  acts 
performed  before  the  act  of  ratification  was  passed,  and  render  such 
acts  as  valid  as  if  authority  to  perform  them  had  been  previously 
granted  by  the  legislature.  And  a  statute  ratifying  the  acts  and 
legalizing  the  existence  of  a  corporation  illegally  organized,  thereby 
defeating  the  personal  Hability  of  the  incorporators  as  to  a  contract 
entered  into  with  the  corporation  before  its  existence  is  thus  legalized, 
does  not  impair  any  contract  obligation  of  the  parties  to  such  con- 
tract, as  a  statute  which  facilitatee  the  intention  of  the  parties  to  a 
contract  by  giving  it  validity  never  impairs  its  obligation  nor  divests 
or  impairs  any  vested  rights  thereunder.^* 

rV.  De  FACfTO  CORPOBATIONS 

42.  In  General. — A  de  jure  corporation  is  one  whose  right  to  exer^ 
cise  a  corporate  function  would  prove  invulnerable  if  assailed  by  the 

12.  Butler  Paper  Co.  «.  Cleveland,  95  Am.  Dee.  621 ;  Koch  v.  North  Ave. 
220  III.  128,  77  N.  E.  99,  110  A.  S.  R.  Co.,  75  Md.  222.  23  Atl.  463,  15 
R.  230;  Benbow  v.  Cook,  115  N.  C.  LJft.A.  377;  Melntire  Poor  School 
324,  20  S.  B.  453,  44  A.  S.  R.  454.  Trustees  v.  Janesville  Canal,  etc.,  Co., 

13.  Nickmn  v.  Burkhardt,  30  Ore.  9  Ohio  203,  34  Am.  Dec.  436. 
464.  47  Pm.  788,  48  Pac.  474,  60  A.  S.  Note-  33  A.  S.  R.  170. 

R.  822.  15.  Shields  v.  Clifton  Hill  Land  Co., 

14.  Racine,  etc.,  R,  Co.  v.  Farmers'  94  Tenn.  123,  28  S.  W.  668,  46  A.  S. 
Loan  &  Trust  Co.,  49  HI.  331,  95  Am.  R.  700,  26  L.RJL  509. 

Dec.  595;  Mitchell  v.  Deeds,  49  lU.  416, 
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state  in  quo  warranto  proceedings.'*  But  an  association  may  not  be 
able  to  justify  iteelf  when  called  on  by  the  state  to  show  by  what 
authority  it  assumes  to  be,  and  act  as,  a  corporation.  It  may,  how- 
ever, be  so  far  a  corporation  that,  for  reasons  of  public  policy,  no 
one  but  the  state  will  be  permitted  to  call  in  question  the  lawfulness 
of  its  organization.  Such  is  what  is  termed  a  corporation  de  facto — 
that  is,  a  corporation  from  the  fact  of  its  acting  as  such,  though  not 
in  law  or  of  right  a  corporation.^^  It  is  an  apparent  corporate  organi- 
zation, assert^  to  be  a  corporation  by  its  members,  and  actually 
acting  as  such,  but  lacking  the  creative  fiat  of  the  law.^^  A  corpora^ 
tion  de  facto  is,  in  plain  English,  a  corporation  in  fact^' — an  organi- 
zation with  color  of  law  and  exercising  corporate  rights  and  fran- 
chises.-**  This  de  facto  character  will  not  be  vtvied  by  the  fact  that 
tiie  corporation  was  insolvent  from  the  beginning.**  It  is  essential 
^  the  existence  of  a  de  facto  corporation  that  there  be  (1)  a  valid 
law  under  which  a  corporation  with  the  powers  assumed  might  be 
incorporated ;  (2)  a  bona  fide  attempt  to  organize  a  corporation  imder 
such  law ;  and  (3)  an  actual  exercise  of  corporate  powers.* 

43.  Existence  of  Law  Authorizing  Incorporation. — It  is  a  cardinal 
principle  that  there  cannot  be  a  corporation  de  facto  when  there 
cannot  be  one  de  jure.*  According  to  the  prevailing  view,  it  neces- 


16.  Capps  V.  HastingB  Prospecting 
Co.,  40  Neb.  470,  58  N.  W.  956,  42  A. 
S.  E.  677,  24  LJt.A.  259. 

17.  Finnegan  v.  Noerenberg,  52 
Minn.  239,  53  N.  W.  1150,  38  A.  S.  B. 
552,  18  LJI.A.  778. 

18.  In  re  Oibbs'  Estate,  157  Fa.  St 
59,  27  Atl.  383,  22  L.RA.  276. 

19.  Jjamkig  v.  Baldwin,  etc,  Mfg., 
Co.,  72  Conn.  57,  43  Atl.  593, 1042,  44 
L.R.A.  786. 

20.  Snider's  Sons  Co.  v.  Troy,  91 
Ala.  224,  8  So.  658,  24  A.  S.  R.  887, 
11  L.RA..  515;  Owensboro  Wagon  Co. 
V.  Bliss,  132  Ala.  253,  31  So.  81,  90 
A.  S.  R.  907;  Marshall  v.  Keach,  227 
lU.  35,  81  N.  E.  29,  118  A.  S.  R.  247 
and  note,  10  Ann.  Cas.  164;  Board  of 
Education  v.  Berry,  62  W.  Va.  433,  59 
S.  E.  169,  125  A.  S.  R.  975;  Franke 
V.  Mann,  106  Wis.  118,  81  N.  W.  1014, 
48  LHA..  856. 

Note:  19  Am.  Dec.  67. 

21.  Lamkin  v.  Baldwin,  etc.,  Mfg., 
Co.,  72  Conn.  57,  43  Atl.  593,  1042,  44 
L.R.A.  786;  Brown  v.  Webb,  60  Ore. 
526,  120  Pac.  387,  Ann.  Cas.  1914A 
148. 

1.  Jones  V.  Aspen  Hardware  Co.,  21 
Colo.  263,  40  Pm.  457,  52  A  S.  B. 


220,  29  LJIA.  143;  Duke  v.  Taylor, 
37  Fla.  64, 19  So.  172,  53  A.  S.  R.  232, 
31  L.RA.  484;  Clark  v.  American 
Cannel  Coal  Co.,  165  Ind.  213,  73  N.  E. 
1083, 112  A.  S,  R.  217;  Eaton  «.  Walk- 
er, 76  Mich.  579,  43  N.  W.  638,  6 
liJtA.  102;  Finnegan  v.  Noerenbergh, 
52  Minn.  239,  53  N.  W.  1150,  38  A. 
S.  R.  552, 18  L.RA.  778;  In  re  Gibbs' 
Estate,  157  Pa.  St  59,  27  Atl.  383,  22 
L.BA,  276. 

Note:  118  A.  S.  R.  254. 

■Ab  to  the  effect  of  failure  to  form 
a  corporation  either  de  jure  or  de 
facto  see  infra,  par.  332. 

2.  Duke  V.  Taylor,  37  Fla.  64, 19  So. 
172,  53  A.  8.  R.  232,  31  L.R.A.  484; 
Geoi^a  S.,  etc.,  R.  Co.  v.  Mercantile 
Trust,  etc.,  Co.,  94  Ga.  306,  21  S.  E. 
701,  47  A.  S.  R.  153,  32  L.R.A.  208; 
Marshall  v.  Keach,  227  111.  35,  81  N. 
E.  29,  118  A.  S.  R.  247  and  note,  10 
Ann.  Cas.  164;  Chicago,  etc.,  R.  Co. 
V.  Heidenreich,  254  111.  231,  98  N.  E. 
567,  Ann.  Cas.  1913C  266;  Heaston  v, 
Cincinnati,  etc.,  Ry.  Co.,  16  Ind.  275, 
79  Am.  Dec.  430;  Clark  v.  American 
Cannel  Coal  Co.,  165  Ind.  213,  73  N. 
E.  1083,  112  A.  S.  R.  217  and  note; 
Indiana  Bond  Go.  v.  Ogle,  22  Ind. 
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sarily  follows  that  there  cannot  be  a  coxporation  de  facto  under  an 
unconstitutional  statute,  for  such  a  statute  is  void,  and  a  void  law 
is  no  law.'  Still  there  is  good  authority  for  Ihe  position  that  a  cor- 
poration, though  organized  and  acting  under  an  unconstitutional 
special  charter,  is  still  a  de  facto  corporation,  and,  as  such,  is  capable 
of  mating  contracts,  acquiring  and  owning  property,  and  of  becom- 
ing bound  to  its  creditors  by  all  acts  which  would  have  been  binding 
upon  it  had  it  been  incorporated  under  &e  general  state  laws.*  And 
it  has  been  broadly  held  that  a  corporation  acting  under  an  uncon- 
stitutional charter  was  at  least  a  de  facto  corporation  and  the  state 
only  could  inquire  into  the  validity  of  the  charter*  Where  corpo- 
rations of  different  states  attempt  to  consolidate  without  a  law  author- 
izing their  consolidation,  and  assume  to  act  as  a  consolidated  corpo- 
ration in  the  belief  that  they  are  legally  incorporated,  a  corporation 
de  facto  is  not  thereby  created.  '  An  attempted  consolidation  in  tbe 
absence  of  legislative  authority  is  a  nullity.*  On  the  other  hand  if 
there  is  a  statute  authoimng  the  consolidation  of  corporations,  a 
substantial  compliance  therewith  by  several  corporations,  followed 
by  an  exercise  of  corporate  functions  by  the  consolidated  company, 
will  constitute  it  a  de  facto  corporation.' 

44.  Attempt  to  Incorporate  in  General. — It  is  only  where  there  has 
been  an  effort  to  conform  to  the  forms  of  law  in  establishing  a  cor- 
poration, and  some  formal  defect  exists  merely  as  to  the  mode  of 
complying  with  the  law,  and  the  body  is  dealt  with  and  acts  as  a 
corporation,  that  it  is  regarded  as  one  de  facto.*  To  give  a  body  of 
men  assuming  to  act  as  a  corporation,  where  there  has  been  no  atten^t 
to  comply  witii  the  provisions  of  any  law  authorizing  them  to  become 

App.  593,  64  N.  E.  407,  72  A.  S.  R.  400,  3  L.R.A.(N.S.)  653.  See  Coirsn- 

326;  Eaton  v.  Walker,  76  Mich.  579,  tutiowal  Law,  vol.  6,  pp.  117,  118. 

43  N.  W.  638,  6  L.R.A.  102;  Bradley  4.  Georgia  S.,  etc.,  R.  Co.  v.  Mercan- 

V.  ReppeU,  133  Mo.  545,  32  S.  W.  645,  tile  Tmst,  etc.,  Co.,  94  Ga.  306,  21  S. 

34  S.  W.  841,  54  A.  S.  R.  685;  Gathrie  E.  701,  47  A,  S.  R.  153,  32  L.RJL  208. 

V.  Territory,  1  Okla.  188,  31  Pac.  190,  Note:  112  A.  S.  R.  222. 

21  L.R.A.  841,  overruled  on  another  6.  Taylor  *j.  Portsmouth,  et<v,  Ry., 

point  m  Guthrie  v.  New  Vienna  Bank,  91  Me.  193,  39  Atl.  560.  64  A.  S.  E. 

4  Okla,  194,  38  Pac.  4;  State  v.  Rut-  2I6 

oif^^A*  ^"n*^  *^?Q'ifA  Wni'     Note:  118  A.  S.  R.  256. 
81  Atl.  252,  Ann.  Cas.  1914A  1305;      »  q...    „    w„n.«j  n     xi-i.*  a. 

Huber  „.  Martin,  127  Wis.  412,  105  pJ^f^Sf  ^Vt^S^m  ^' il?  A«f 

N.  W.  1031,  113^,  115  A.  S.  R.  1023,  £r^Jf?'i  ^ J«     '  ^ 

7  Ann.  C«.  400,  3  L.R.A.(N.S.)  653.  ^                     „  „ 

Note:  33  A.  S.  R.  181.  Note:  118  A.  8.  E.  266.   Bee  abo 

8.  Heaston  v.  Cincinnati,  etc.,  Ry.  pw.  132. 

Co.,  16  Ind.  275,  79  Am.  Dec.  430;  7.  Chicago,  etc.,  R.  Co.  e.  Heiden- 

Clark  V.  American  Cannel  Coal  Co.,  rtsich,  254  111.  231,  98  N.  E.  567,  Ann. 

165  Ind.  213,  73  N.  E.  1083, 112  A.  S.  Cas.  1913C  266. 

R.  217;  Eaton  v.  Walker,  76  Mich.  579,  Note:  118  A.  S.  R.  257. 

43  N.  W.  638,  6  L.R.A.  102;  Hnber  v.  8.  Duke  v.  Taylor,  37  Fla.  64,  » 

Martin,  127  Wis.  412, 105  N.  W.  1031,  So.  172,  53  A.  S.  E.  232  and  not^  31 

U36,  m  A.  S.  E.  1023,  7  Ami.  Cas.  L.R.A.  484;  In  f  <3tW  Ertat^  167 
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such,  tlie  status  of  a  de  facto  corporation,  might  open  the  door  to 
frauds  upon  the  public.  It  would  certainly  be  impolitic  to  permit  a 
number  of  men  to  have  the  status  of  a  corporation  to  any  extent  merely 
because  there  is  a  law  under  which  they  might  have  become  incorpo- 
rated, and  Hhey  have  agreed  among  themselves  to  act,  ^d  have 
acted,  as  a  corporation.'  Thus  where  an  association  is  formed  as  an 
unincorporated  joint  stock  company,  it  acquires  no  corporate  existence 
as  a  de  facto  corporation.*"  On  the  other  hand,  as  a  general  riile 
a  corporation  de  facto  exists  when  from  irregularity  or  defect  in  the 
organization  or  constitution,  or  from  some  omission  to  comply  with 
the  conditions  precedent,  a  corporation  de  jure  is  not  created,  but 
there  has  been  a  colorable  compliance  with  the  requirements  of  some 
law  under  which  an  association  might  be  lawfully  incorporated  for 
the  purposes  and  powers  assumed,  and  a  user  of  the  rights  claimed 
to  be  conferred  by  the  law  when  there  is  an  organization  with  color 
of  law  and  the  exercise  of  corporate  franchises.**  The  reason  gener- 
ally given  for  this  is  that  if  rights  and  franchises  have  been  usurped 
they  are  the  rights  and  franchises  of  the  soverei^,  and  he  alone  can 
interpose.  Until  such  interposition  the  public  may  treat  those  pos- 
sessing and  exercising  the  corporate  powers  under  color  of  law  as 
doing  so  rightfully.  The  rnle  is  in  the  interest  of  the  public,  and  is 
essential  to  the  validity  of  business  transactions  with  corporations, 
But  in  a  large  class  of  cases  there  is  another  and  perhaps  more 
potent  reason.  We  refer  to  those  cases  in  which  the  person  seeking 
to  deny  the  corporate  existence  has  done  something  which  renders 
such  denial  inequitable  and  therefore  estops  him  from  making  it,  and 
there  doubtless  may  be  cases  of  this  class  in  which  the  corporate  exist- 
ence will  not  be  suffered  to  be  made  an  issue,  although  if  the  party 
were  not  estopped,  he  might  be  able  to  show  that  the  assumed  cor- 
poration had  not  attained  to  the  dignity  and  was  not  entitled  to 
the  privileges  and  remedies  even  of  a  corporation  de  facto.  If  busi- 
ness has  been  done  and  corporate  franchises  exercised  by  an  aiisocia- 
tion  of  persons  claiming  to  be  a  corporation  and  to  be  doing  business 
as  such,  neither  they  nor  the  aawciation  will  be  permitted  to  question 
the  corporate  existence  for  the  purpose  of  avoiding  any  contrail 
entered  into  in  the  corporate  name  and  apparently  as  a  corporate  act, 

Pa.  St.  59,  27  Atl.  383,  22  L.R.A.  276;  and  note,  11  L.R.A.  515;  Washingion 

Allen  V.  Long,  80  Tex.  261,  16  S.  W.  Nat.  Building,  Loan,  etc.,  Ass'n  v. 

43,  26  A.  S.  R.  735.  Stanley,  38  Ore.  319,  63  Pac.  489,  84 

Note:  118  A.  S.  R.  257.  A.  S.  R.  793,  58  L.R.A.  816;  Brown  v. 

9.  Finneean  v.  Noerenlierg,  52  Minn.  Webb,  60  Ore.  526, 120  Pac.  387,  Ann. 
239,  53  N.'W.  1150,  38  A.  S.  R.  552,  Gas.  1914A  148;  Franke  r.  Mann,  lOfi 
18  L.R.A.  778.  Wis.  118,  81  N.  W.  1014,  48  L.R.A. 

10.  Allen  V.  Long,  80  Tex.  261,.  16  856.  . 

S.  W.  43,  26  A.  S.  R.  735.  Notes:  19  Am.  Dec.  67;  33  A.  S.  R. 

11.  Snider'B  Sons'  Co.  v.  Troy,  91  182;  118  A.  S.  R.  257. 
Ala.  224,  8  So.  658,  24  A.  R.  R.  887      12.  Note:  33  A.  8.  R.  182. 
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or  of  escaping  any  liability  which  would  exist  if  the  act  done  in 
the  corporate  name  had  been  authorized  by  the  prc-exist«nce  of  cor- 
porate capacity.*' 

45.  Failure  to  Comply  with  Particular  Requirement — ^It  would 
seem,  upon  principle,  that  the  nature  and  character  of  the  informal- 
ity or  defect  in  attempting  to  organize  a  corporation  is  immaterial, 
provided,  notwithstanding  its  existence,  it  is  apparent  that  there  was 
an  attempt  in  good  faith  to  create  a  corporation,  and  that  in  like 
good  faitJi  there  has  been  an  assumption  and  exercise  of  corporate 
functions.**  Color  of  apparent  organization  under  some  charter  or 
enabling  act  does  not  mean  that  there  shall  have  been  a  full  compli- 
ance with  what  the  law  requires  to  be  done,  or  even  a  substantial 
compliance.  A  substantial  compliance  may  make  a  corporation  de 
jure.  But  there  must  be  an  apparent  attempt  to  perfect  an  organi- 
zation under  the  law.  There  being  such  apparent  attempt  to  perfect 
an  organization,  the  failure  as  to  some  substantial  requirement  will 
prevent  the  body  from  being  a  corporation  de  jure;  but  if  there  be  user 
pursuant  to  such  attempted  organization,  it  will  not  prevent  its  being 
a  corporation  de  facto.'*  And  it  has  been  held  immaterial  that  the 
statutory  requirement  with  which  there  was  a  failure  to  comply  was 
mandatory  as  distinguished  from  directory.**  Thus  the  existence 
of  a  corporation  de  facto  is  not  disproved  by  showing  that  the  articles 
of  incorporation  did  not  state  the  place  of  residence  of  the  original 
directors*'  or  the  place  where  its  business  is  to  be  carried  on,**  or 
that  there  was  a  failure  to  file  a  verified  copy  of  the  articles  instead 
of  the  unverified  original,^'  or  that  the  signatures  to  the  articles 
of  incorporation  were  not  acknowledged,**  or  that  the  articles  were 
not  executed  by  the  required  number  of  Incorporators,*  or  that  the 
incorpomtors  were  not  eligible  to  become  incorporators,*  as  where  the 
persons  signing  the  articles  of  incorporation  are  nonresidents  instead 
of  residents  of  the  state  as  required  by  the  statute,  the  fact  of  their 

13.  Note:  33  A.  S.  R.  184.   See  m-      16.  Brown  v.  Webh,  60  Ore.  r-,26, 120 
fra,  par.  82  et  seg.,  as  to  estoppel  to  Pae.  387,  Ann.  Cas.  1914A  148. 
deny  corporate  existence.  17.  Snider's  Sons'  Co.  v.  Troy,  91 

14.  Owensboro  Wagon  Co.  v.  Bliss,  Ala.  224,  8  So.  658,  24  A.  S.  R.  887, 
1:J2  Ala.  253,  31  So.  81,  90  A.  S.  R.  11  L.K.A.  515. 

907;  Western  Inv.  Co.  v.  Davis,  7      18.  Finnegan    v.    Noerenberg,  52 

Indian  Ter.  152.  104  S.  W.  573,  15  Minn.  239,  53  N.  W.  1150,  38  A.  S.  R. 

Ann.  Cas.  1134;  Pape  v.  Capitol  Bank  552,  18  L.B.A.  778. 

of  Topeka,  20  Kan.  440,  27  Am.  Rep.      19.  Slocum  v.  Head,  105  Wis.  431, 

183;  Finnegan  t'.  Noerenberg,  52  Muin.  81  N.  W.  673,  50  L.R.A.  324. 

239,  53  N.  W.  1150,  38  A.  S.  U.  552,      20.  Franke  v.  Mann,  106  Wis.  118, 

18  L.R.A.  778.  81  N.  W.  1014,  48  L.R.A.  856. 

Notes:  33  A.  S.  B.  183;  41  A.  S.  R.      Note:  118  A.  S.  R.  258. 
162;  118  A,  S.  R.  257  et  seq.      /  1.  Washington.  Nat.  Building,  etc., 

16.  Finnegan    v.    Noerenberg,    52  Ass'n  v.  Stauley,  38  Ore.  319,  (i3  Pac. 

Minn.  239,  53  N.  W.  1150,  38  A.  S.  R.  489,  84  A.  S.  R.  793,  58  L.R.A.  816. 
552. 18  L.R.A.  778.  2.  Note:  118  A.  S.  R.  258. 
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nonresidency  not  appearing  on  the  face  of  the  articles.*  Perhaps 
the  most  serious  defect  is  the  failure  to  file  the  articles  in  the  proper 
office.  Certainly  such  failure  is  entitled  to  great  weight  in  determin- 
ing whether  or  not  the  peraons  exercising  corporate  powers  in  a  cor- 
porate name  were  acting  in  good  faith,  but  it  is  not  nece^arily  con- 
clusive of  that  question,  for  the  failure  to  file  such  articles  may  be 
due  to  inadvertence  or  honest  ignorance.  There  are  decisions,  how- 
ever, which  in  effect  affirm  that  in  tlie  absence  of  any  filing  of  the 
articles  of  incorporation  there  is  neither  a  charter  nor  a  colorable 
attempt  to  obtain  one  and  therefore  that  the  persons  acting  as  a 
corporation  are  necessarily  a  mere  association  or  partnership.*  How- 
ever the  better  view  seems  to  be  that  the  failure  to  file  the  articles 
of  incorporation,  though  indispensable  to  the  creation  of  a  corporation 
de  jure,  is  not  conclusive  against  the  existence  of  a  corporation  de 
facto.'  Where  the  statute  under  which  the  corporation  is  organized 
expressly  provides  that  the  corporation  shall  exercise  no  corporate 
powers  until  certain  things  have  been  done,  such  as  the  payment  of 
the  incorporation  fees,  the  corporation  cannot  have  a  de  facto  exist- 
ence unless  this  has  been  done.* 

46.  User  or  Exercise  of  Particular  Powers. — de  facto  corporation 
can  only  exist  where  a  number  of  persons  have  organized  and  acted 
as  a  corporation,  and  have  conducted  their  affairs  to  some  extent,  at 
least,  by  methods  and  through  officers  usually  employed  by  corpo- 
rations.' In  all  tlie  cases  where  a  party  to  a  suit  has  been  held  to 
be  a  de  facto  corporation  it  has  appeared  that  such  party  had  assumed, 
in  some  way,  the  appearance  of  a  corporation,  and  had  pretended 
to  act  as  a  corporate  body.  Therefore  if  the  alleged  corporation  has 
not  acted  as  a  corporation  it  does  not  acquire  the  status  of  a  de  facto 
corporation.  Thus  an  alleged  corporation  which  has  been  unable 
to  organize  by  reason  of  one  of  the  proposed  incorporators'  failure 
to  participate  in  its  organization  does  not  have  the  status  of  a  de  facto 
corporation  so  as  to  enable  it  to  sue  such  incorporator  for  damages 
for  preventing  its  organization;  if  such  an  action  may  be  maintained 
it  must  be  brought  by  some  natural  person  injured  thereby  and  not 

3.  American  Salt  Co.  v.  Heidenhcim-  164;  Western  Inv.  Co.  v.  Davis,  7  Ind- 
er,  80  Tes.  344, 15  S.  W.  1038,  26  A.  ian  Ter.  152,  104  S.  W.  573,  15  Ann. 
S.  B.  743.  Ca-s.  1134. 

4.  Kaiser  v.  Lawrence  Sav.  Bank,      Note:  33  A.  S.  R.  184. 

56  la.  104,  8  N.  W.  772,  41  Am.  Rpp.  6.  Jones  v.  Aspen  Hardware  Co., 

85;  Bergeron  v.  Hobbs,  96  Wis.  641,  21  Colo.  263,  40  Pac.  4.">7,  52  A.  S.  R. 

.  71  N.  W.  1056,  65  A.  S.  R.  85.  220,  29  L.R.A.  143;  Maryland  Tube  & 

Notes:  33  A.  S.  R.  183;  118  A.  S.  Iron  Works  v.  West  End  Imp.  Co., 

R.  259.  87  Md.  207,  39  Atl.  620,  39  L.R.A. 

5.  Martin  v.  Deetz,  102  Cal.  55,  36  810. 

Pae.  368,  41  A.  S.  R.  151;  Marsball  v.      7.  Martin  v.  Deetz,  102  Cal.  55,  36 
Keach,  227  HI.  35,  81  N.  E.  29,  118  Pae.  368,  41  A.  S.  R.  151. 
A.  S.  R.  247  and  note,  10  Ann.  Caa.      Note:  118  A.  S.  R.  260. 
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in  the  name  of  the  corporation  whicli  was  prevented  from  being 
incorporated.^  So  a  bank,  though  its  business  is  transacted  through 
a  president  and  cashier,  is  not  a  de  facto  corporation  if  it  never  pre- 
tended to  possess  or  exercise  corporate  powers*  The  sufficiency  of 
the  user  or  exercise  of  corporate  powers  to  impart  the  character  of  a 
de  facto  corporation  must,  fi*ora  necessity,  depend  upon  the  circum- 
stances and  facts  of  each  particular  cusc.  tliough  it  may  be  said  as- 
a  general  rule  tliat  if  a  law  authorizing  tiie  formation  of  the  corpora- 
tion exists  and  a  bona  fide  attempt  to  organize  under  it  is  shown, 
very  slight  evidence  of  user  beyond  this  is  required.*'*  A  sufficient 
user  has  been  held  to  be  shown  by  the  collection  of  subscriptions  to 
the  capital  stock  of  the  association,  the  election  of  oflicere,  the  adop- 
tion of  by-laws,  the  purcliasc  of  a  lot,  the  erection  of  a  building 
thereon,  and  the  demise  of  portions  of  that  building  to  various 
tenants.^^ 

47.  Effect  of  Expiration  of  Charter, — If  the  law  under  which  a 
corporation  is  organized  or  chartered  fixes  a  definite  time  wlien  ita 
corporate  life  must  end,  it  is  evident  that  when  that  date  is  reached, 
said  corjjoration  is  ipso  facto  dissolved  without  any  direct  action  oh 
the  part  of  the  state  or  its  members.  No  corporate  powers  can  there- 
after be  exercised  by  it  except  such  as  are  given  by  statute  for  ihe. 
purpose  of  winding  up  its  afFairs.*^  And  where  a  corporation  con- 
tinues to  exercise,  without  authority,  its  corporate  powers  after  the 
expiration  of  its  charter  by  lapse  of  time,  it  does  not  tliereby  become 
a  de  facto  corporation,  in  so  far  as  it  may  assert  rights  and  powers 
as  a  corporation.**  This  has  been  held  true  though  the  legislature 
enacted  an  unconstitutional  statute  attempting  to  extend  the  corpo- 
rate existence  of  existing  corporations  upon  their  compliance  with 
certain  conditions  and  such  conditions  were  complied  with  by  the 
corporation.**  So  where,  after  the  expiration  of  the  charter  by  lapse 
of  time,  the  corporation  continues  to  exercise  its  powers  and  conveys 
land  owned  by  it,  it  has  been  held  that  the  corporation  was  not  a 
de  facto  corporation  so  as  to  render  valid  such  conveyance  as  against 
a  person  who  claimed  title  to  the  land  !>y  adverse  posses.«ion.**  On 
the  other  hand  there  is  authority  to  the  elTcct  that  n  private  busines.<) 

8.  Martin  v.  Deetz,  102  Cal.  55,  36  13.  Clark  v.  American  Cannel  Coal 
Pac  :m,  41  A.  S.  K.  151.  Co.,  165  Ind.  213,  73  N.  E.  1083,  112 

9.  Lonsrfellow  v.  Barnard,  58  Neb.  A.  H.  R.  217;  Bradley  i'.  Reppell,  133 
fil2,  79  N.  W.  255,  78  A.  S.  R.  117.  Mo.  545,  32  S.  W.  645,  34  S.  W.  841, 

10.  Eaton  v.  Walker,  76  Mich.  579,  54  A.  S.  K.  685. 

43  N.  W.  638,  6  L.R.A.  102.  Note:  112  A.  S.  R.  222. 

11.  Finneg:an  v.  Nocrenberg,  52  14.  Chirk  r.  American  Cannel  Coal 
Minn.  239,  53  N.  W.  1150,  38  A.  S.  R.  Co..  165  Inil.  213,  73  N.  E.  1083,  112 
552,  18  L.R.A.  778.  A.  H.  R.  217. 

12.  See  infra,  par.  707  et  seq.,  as  to  16.  liradlev  v.  Reppell,  133  Mo.  545, 
dissolution  and  forfeiture  of  corpora-  32  H.  W.  645,  34  S.  W.  841,  54  A.  S. 
tioa.  R.  685. 
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coxporation  acting  and  carrying  on  its  buslneas  in  its  corporate  name 
afier  its  legaL  existence  haa  ended  by  the  expiration  of  its  charter 
must  be  held  to  be  a  oorporation  de  facto;  and  that»  as  such,  so  long 
as  it  in  fact  so  carries  on  its  business  and  contracts  with  or  incurs 
liabilities  to  third  persons  dealing  with  it  as  such  de  facto  <K>rpo- 
lation,  it  may  sue  and  be  sued.  In  order  to  relieve  it  from  liabil- 
ity, according  to  this  view,  the  corporation  must  have  ceased  to  exist 
boUi  in  law  and  in  fact.^*  Thus  a  duly  incorporated  and  organized 
corporation,  which  continues  its  corporate  business  in  its  corporate 
name  after  the  time  fixed  by  its  charter  for  its  duration  has  expired, 
can  be  sued  and  made  liable  as  a  corporation  de  facto  for  a  tort  com- 
mitted by  it  after  the  limit  fixed  by  its  charter  had  expired.^' 

4&  Status  and  Incidents  of  De  Facto  Corporation  in  General. — A 
corporation  de  facto  may  legally  do  and  perform  every  act  and  tiling 
which  the  same  entity  could  do  or  perform  were  it  a  de  jure  corpo- 
ration. As  to  all  the  world  except  the  paramount  authori^  under 
which  it  acts,  and  from  which  it  receives  its  charter,  it  occupies  the 
same  position  as  though  in  all  respects  valid;  and  even  as  against 
the  state,  except  in  direct  proceedings  to  arrest  its  usurpation  of  power, 
its  acts  are  to  be  treated  as  efficacious.*'  It  is  under  the  protection 
of  the  same  law,  and  governed  by  the  same  legal  principles,  as  a  cor- 
poration de  jure,  so  long  as  the  state  acquiesces  in  its  existence  and 
exercise  of  corporate  functions.'*  Thus  a  transfer  of  property  to  or 
by  a  corporation  de  facto  will  be  held  valid  and  binding  against  all 
persons  except  the  state.***  So  bonds,  deeds,  and  mortgages  executed 
by  a  de  facto  corporation  are  valid,  not  only  as  against  the  coipo* 
ration  itself,  but  also  as  against  ^y  one  making  a  claim  upon  its 
assets,  whether  as  a  creditor  directiy  of  the  corporation,  or  as  a  creditor 
of  its  creditors  or  stockholders.'  A  proceeding  for  a  writ  of  prohibi- 
tion to  prevent  a  court  from  appointing  a  receiver  in  a  case,  cannot 
be  defeated  or  suspended  by  denying  that  the  relator  is  a  corporation, 
or  that  it  has  taken  the  steps  necessary  to  authorize  it  to  do  business 


I6l  Hiller  «.  Newbnrg  Omt  Coal 
Co.,  31  W.  Va.  836,  8  S.  E.  600,  13 
A.  S.  R.  903.  See  Bradley  v.  Beppell, 
133  Mo.  545,  82  S.  W.  645,  34  S.  W. 
841,  54  A.  B.  R.  685,  explaining  and 
disnngoishing  HUler  «.  Kewbnrg  Orrd 
Coal  Co.,  $upra. 

17.  Hiller  v.  Newborg  Orral  Cosl 
Co.,  31  W.  Va.  836,  8  S.  £.  600,  13 
A.  S.  R.  903. 

18.  People  V.  Honteeito  Water  Co., 
97  Gal.  32  Pae.  236,  33  A.  S.  R. 
172  and  note. 

19.  Snider's  Sons'  Co.  v.  Troy,  91 
Ala.  224,  8  So.  658,  24  A.  S.  R.  887, 
U  ULA.  515;  Owensboro  Wagon  Co. 


V.  Bliss,  132  Ala.  253,  31  So.  81,  90 
A.  S.  R.  907;  Central  of  Georgfia  Rt. 
Co.  V.  Union  Springs,  etc.,  Co.,  144 
Ala.  639,  39  Sa  473,  2  LJIA.(N.8.) 
144. 

20.  New  Haven  Wire  Co.  Cases,  57 
Conn.  352^8  Atl.  266,  52  L.R.A.  300; 
Finch  V.  tTUman,  105  Ho.  255,  16  8. 
W.  863,  24  A.  8.  R.  383;  Brown  v. 
Webb,  60  Ore.  52CL  120  Pac.  387,  Aim. 
Cas.  1914A  148;  Board  of  Edncation 
V.  Berry,  62  W.  Va.  433, 59  S.  E.  169, 
125  A.  S.  R.  976. 

1.  Georgia  S.,  etc.,  R.  Co. «.  Mercan- 
tile Trust,  eto..  Co.,  94  Ga.  306,  21  S. 
E.  701, 47  A.  S.  R.  153,  32  L.RJL  20$, 
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within  the  state.  Whether  it  be  a  corporation  de  facto  or  de  jure,  it 
is  entitled  to  protect  its  property  from  unauthorized  acts.*  And  in  a 
prosecution  for  forging  a  cheek  upon  a  banking  corporation  it  is 
sufficient  to  proye  that  the  bank  was  a  de  facto  corporation.'  So 
the  stockhold^  of  a  de  facto  corporation  are  not,  according  to  the 
prevailing  view,  liable  for  the  debts  of  the  corporation  as  partners 
tliough  if  the  corporation  had  no  existence  either  de  jure  or  de  facto 
they  would  be.^  Even  where  the  attempt  to  form  a  corporation  is  so 
defective  as  not  to  confer  upon  it  the  status  of  a  de  facto  corporation, 
this  will  not  preclude  the  association  from  acquiring  rights  and  main- 
taining an  action  as  a  copartoership.* 

49.  Attacking  Validity  of  Incorporation. — It  is  a  general  rule  that 
the  legality  of  the  existence  of  a  de  facto  corporation  is  not  subject 
to  collateral  attack  by  individuals,*  and  the  same  has  been  held  true 
in  a  suit  by  the  attorney  general  to  enjoin  a  corporation  from  exer- 

2.  State  ti.  Superior  Court,  15  Wash.  Caiioel  Coal  Co.,  1C5  Ind.  213,  73  N. 
668,  47  Pac.  31,  55  A.  S.  R.  907,  37  E.  1083,  112  A.  S.  R.  217;  Indiaoa 
L.R.A.  111.  Bond  Co.  v.  Ogle,  22  Ind.  App.  593, 

3.  People  V.  Dole,  22  Cal.  486,  55  54  N.  E.  407,  72  A.  S.  R.  326;  Wight 
Pac.  581,  68  A.  S.  R.  50.  v.  Shelby  K.  Co.,  16  B.  Men.  (Ky.) 

4.  See  infra,  par.  332,  as  to  the  lia-  4,  63  Am.  Dee.  522;  Calor  Oil  &  Gas 
bility  of  stockholders  of  defectively  Co.  v.  FranzeU,  128  Ky.  715',  109  S. 
formed  corporations  as  partners.  W.  328,  36  L.R.A.(N.S.)  456;  Pott  v. 

5.  Jones  v.  Aspen  Hardware  Co.,  21  Schmucker,  84  Md,  535,  36  Atl.  592, 
Colo.  263,  40  Pac.  457,  52  A.  S.  II.  220,  57  A.  S.  R.  415,  35  L.R.A.  392;  In- 
29  L.R.A.  143.  ternational  Harvester  Co.  of  America 

6.  Douglass  County  Com'rs  v.  Balle8,|«.  Eaton  Circuit  Judge,  163  Mieh,  55, 
,94  U.  S.  104,  24  U.  S.  (L.  ed.)  49;  127  N.  W.  695,  Ann.  Cas.  1912A  1022, 
Andrews  v.  National  Foundry,  etc.,  30  L.R.A.(N.S.)  327;  Finch  d.  Ullman, 
Works,  76  Fed.  166,  46  U.  S.  App.  10^^  255,  16  S.  W.  863,  24  A.  S. 
281,  22  C.  C.  A.  110,  36  L.R.A.  139,  383;  Washmgton  Nat.  Buildmg, 
77  Fed.  774,  46  U.  S.  App.  619,  23  C.  ^^""Ji'  ^?^?^-J}^^  ^? 
C.  A.  454,  36  L.R.A.  153?  Selma,  etc.,  P^f-  tf '           ^f,  ^^\^f 

R.  Co.  V.  Tipton,  5  Ala.  787,  39  Am.         .^f  R^'^.Tx  p  A^^^'cf? 

Q^.  n«i-i<»Jo  fi«no»        «  TV««   Ore.  374,  90  Pac.  151, 12  L.R.A.(N.S.) 

?1  Alllk  8  So  658^  I  sVm'  825;  Brown  v.  Webb,'  60  Ore.  526,  120 
91  Ala.  224,  8  So.  608,  34  A^.  U.  887,  p^^^.  337  ^g^^^ 

"i:,-?-*';S^i?''^?**o^  Penobscot  Min.  Co.,  28  S.  D.  72, 

t>.  BI188,  132  Ala.  253,  31  So.  81,  90        n.  W.  792,  Ann.  Cas.  1914A  1184 ; 

A.  S.  R.  907;  Central  of  Georgia  R.  pogtal  Tel.  Cable  Co.  v.  Oregon  S.  L. 

Co.  V.  Union  Springs,  etc.,  R.  Co.,  r.  Co.,  23  Utah  474,  65  Pac.  735,  90 

144  Ala.  639,  39  So.  473,  2  L.R.A.  a.  S.  R.  705;  Board  of  Education  17. 

(N,S.)  144  and  note;  Union  Pac.  R.  Berry,  62  AV.  Va.  433,  59  S.,E.  169, 

Co.  V.  Postal  Tel.  etc.,  Co.,  30  Colo.  125  A.  S.  R.  975;  Roane  Iron  Co.  v. 

133,  69  Pac.  564,  97  A.  S.  R.  106;  Wisconsin  Trust  Co.,  99  Wis.  273,  74 

New  Haven  Wire  Co.  Cases,  57  Conn.  N.  W.  818,  67  A.  S.  R.  856. 
352,  18  Atl.  266,  5  L.R.A.  300;  Good-      Notes:  19  Am.  Dec.  66;  33  A.  S.  R. 

rich  V.  Reynolds,  31  111.  490,  83  Am.  180,  181.    The  rule  is  applicable  to  a 

Dec.  240;  Williams  v.  Citizens'  Ry.  Co.,  foreign  de  facto  corporation.  Laoeas- 

130  Ind.  71,  29  N.  E.  408,  30  A.  S.  R.  ter  v.  Amsterdam  Imp.  Co.,  140  N.  T. 

201, 15  L.R.A.  64:  Clark  v.  American  576,  35  N.  E.  964,  24  LJEIA.  322. 
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<using  its  corporate  powers.^  So  where  a  plaintiff  sues  to  enjoin  tiie 
exercise  by  a  corporation  of  its  corporate  powers  and  joins  the  cor- 
poration as  a  party  and  the  only  prayer  for  relief  is  that  the  defend- 
ant corporation  be  enjoined,  he  thereby  admits  the  corporation'a 
corporate  existence  and  cannot  take  advantage  of  the  position  that 
the  corporation  has  no  legal  existence.^  On  the  other  hand  if  the 
alleged  corporation  has  no  existence  either  de  jure  or  de  facto,  its 
legtd  existence  is  subject  to  collateral  attack.®  And  where  a  corpo- 
ration attempts  without  authority  to  continue  the  exercise  of  its 
corporate  powers  after  the  expiration  of  ita  charter  by  lapse  of  time, 
it  has  been  held  that  the  corporate  existence  may  be  subject  to  collat- 
eral attack.**  The  legal  existence  of  a  de  facto  corporation  is  of 
course  subject  to  direct  attack  in  an  action  by  the  sovereignty  under 
which  it  claims  corporate  existence,**  and  the  common  law  remedy 
in  such  cBses  is  an  information  in  the  nature  of  a  writ  of  quo  war- 
ranto for  which  was  substituted  at  an  early  date  the  writ  of  quo  war- 
ranto.*^ Where  individuals  without  any  authority  assume  to  act  as  a 
corporation,  as  a  general  rule  the  individuals  and  not  the  corporation 
should  be  made  defendants  in  the  action  in  which  a  judgment  of 
ouster  is  entered.*'  But  it  has  also  been  held  that  it  is  proper  to  make 
the  de  facto  corporation  a  party  and  that  there  is  no  inconsistency  in 
such  practice.**  Where  a  corporation  attempts  to  exercise  extraordi- 
nary powers,  and  not  those  incident  to  business  corporations  generally, 
such  as  the  power  of  eminent  domain,  the  view  is  taken  by  some  of  the 
courts,  that  though  it  is  a  de  facto  corporation,  its  corporate  existence 
may  be  attacked  as  only  a  de  jure  corporation  can  exercise  such  power. 
According  to  the  prevailing  view,  however,  based  on  the  broad  prin- 
ciple that  only  the  state  in  a  direct  proceeding  can  attack  the  legal 
existence  of  a  de  facto  corporation,  it  is  held  that  the  legal  existence 
of  such  a  corporation  cannot  be  questioned  where  it  is  seeking  to 
condemn  property  under  its  power  of  eminent  docpain.** 

7.  Atty.-Qen.  v.  Stevens,  1  N.  J.  Eq.  11.  People  v.  Monteeito  Water  Co., 
369,  22  Am.  Dec.  526.  97  Gal.  276,  32  Pao.  236,  33  A.  S.  R. 

8.  Taylor  v.  Portsmouth,  etc.,  Ry.,  172. 

91  Me.  193,  39  Atl.  560,  64  A.  S.  R.  12.  People  v.  Monteeito  Water  Co., 

216.   As  to  estoppel  to  deny  corporate  97  Cal.  276,  32  Pac.  236,  33  A.  S.  R. 

existence,  see  infra,  par.  82  et  seq.  172;  People  r.  Rensselaer,  etc.,  R.  Co., 

9.  Clark  v.  American  Cannel  Coal  15  Wend.  (N.  Y.)  113,  30  Am.  Dec. 
Co.,  165  Ind.  213,  73  N.  B.  1083,  112  33  and  note.  See  Quo  Warrakto. 

A.  S.  R.  217;  Huber  v.  Martin,  127  13.  People  v.  Rensselaer,  etc.,  R.  Co., 

Wis.  412,  105  N.  W.  1031,  1135,  115  15  Wend.  (N.  Y.)  U3,  30  Am.  Dec. 

A.  S.  R.  1023,  7  Ann.  Cas.  400,  3  33. 

L.RA.(N.S.)  653.  14.  People  v.  Monteeito  Water  Co., 

10.  Clark  v.  American  Cannel  Coal  97  Cal.  276,  32  Pac.  236,  33  A.  S. 


15.  See  Eminent  Douain. 
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V.  Pbomotion  of  CoBPoaATiom 

50.  Who  Are  Promoters. — Promoters  are  the  persons  who  bring 
about  the  incorporation  and  organization  of  a  corporation.^*  They 
baring  together  the  persons  inter^ted  in  the  enterprise,  aid  in  procure 
ing  subscriptions,  and  set  in  motion  the  machinery  which  leads  to 
the  formation  itself.  Every  person,  acting  by  whatever  name  in  the 
forming  and  establishing  of  a  company  at  any  period  prior  to  the 
company,  is  considered  in  law  as  occupying  a  fiduciary  relation 
towards  the  corporation.  He  is  a  quasi  agent  of  the  corporation, 
and  is  subject  to  the  disabilities  of  such.*'  The  word  "promotion"  is 
said  to  be  not  a  legal  but  a  business  term,  usefully  summing  up, 
in  a  single  word,  a  number  of  business  operations,  familiar  to  the 
commercial  world,  by  which  a  company  ia  generally  brought  into 
existence.^*  Again  it  is  said  that  t^e  word  "promoter''  has  no  precise 
and  inflexible  meaning  in  this  country.  In  a  comprehensive  sense, 
promoter  includes  those  who  undertake  to  form  a  corporation  and 
to  procure  for  it  the  rights,  instrumentalities,  and  capital  by  which 
it  is  to  carry  out  the  purposes  set  forth  in  its  charter,  and  to  estab- 
lish it  as  fully  able  to  do  its  business.  Their  work  may  begin  long 
before  the  organization  of  the  corporation,  in  seeking  the  opening 
for  a  venture  and  projecting  a  plan  for  its  development,  and  it  may 
continue  after  the  incorporation  by  attracting  the  investment  of  capi- 
tal in  its  securities,  and  providing  it  with  the  commercial  breath  of 
life.**  If  a  corporation  has  been  organized  and  persons  promoting 
it  up  to  that  time  continue  to  act  for  it  by  inducing  persons  to  come 
in  and  subscribe  for  its  capital  stock,  their  relation  as  promoters  con- 
tinues.*** The  word  promoter  bad  its  origin  in  the  methods  by 
which  joint-stock  companies  were  formed  in  England.  While  the 
method  of  forming  corporations  in  England  differs  materially  from 
that  in  common  use  in  this  country  still  the  word  has  been  found  to 
have  its  uses  in  oiur  jurisprudence,  though  in  a  much  more  restricted 
sense  t^an  that  used  in  the  English  reports.* 

51.  General  Duty  of  Promoters  to  Corporation  and  Stockholders.— 
Promoters  stand  in  a  fiduciary  relation  to  the  company  to  be  organ- 

16.  Tale  Gas  Stove  Co.  v.  Wilcox,  18.  Tale  Gas  Stove  Co.  v.  Wilcox,  64 
64  Conn.  101,  29  Atl.  303,  42  A.  S.  R.  Conn.  101,  29  AO.  303, 42  A.  S.  R.  159, 
159,  25  L.R.A.  90;  Hinkley  v.  Sac  Oil  25  L.R.A.  90. 

ft  Pipe  Line  Co.,  132  la.  396,  104  N.  19.  Old  Dominion  Copper  Mining, 

W.  629,  119  A.  S.  R.  564;  Boaber  v.  etc.,  Co.  v.  Bigelow,  203  Mass.  159,  89 

Richmond,  etc..  Land  Co.,  89  Va.  455,  N.  E.  193,  40  L.RA..(N.S.)  314. 

16  S.  E.  360,  37  A.  S.  R.  879.  20.  Hayward  v.  Leeson,  176  Mass. 

17.  The  Telegraph  tj.  Loetscber,  127  310,  57  N.  E.  656,  49  L.R.A.  725; 
la.  383,  101  N.  W.  773,  4  Ann.  Cas.  Pietsch  v.  Milbrath,  123  Wis.  647,  101 
667;  Bosher  v.  Richmond,  etc..  Land  N.  W.  388,  102  N.  W.  342,  107  A.  S. 
Co.,  89  Va.  455,  16  S.  B.  360,  37  A.  R.  1017,  68  L.R.A.  945. 

S.  R.  879.  1.  Note:  17  A.  S.  B.  163. 

70 


Digitized  by  Google 


7  B.  C.  I* 


COEPOBATIONS 


ixed,  and  thon  who  subscribe  for  its  stock.  As  such  thej  ar»  bound 

to  act  in  good  faith  and  to  deal  with  them  in  perfect  candor.  The 
principle  on  which  courts  of  equity  proceed  in  these  cases  is  a  very 
familiar  one.  The  promoter  of  a  company,  like  its  directors,  is  deemed 
to  sustain  toward  the  members  of  the  company  the  relation  of  a 
trustee  toward  his  cestui  que  trust  This  being  so,  he  will  not  be 
permitted  to  speculate  out  of  that  relation,  or  to  derive  any  secret 
advantages  from  it.  He  is  bound  to  disclose  to  them  fully  all  ma- 
traial  facts  touching  his  relation  to  them,  including  the  amount  he 
is  to  get  for  his  services  as  promoter,*  and  he  is  liable  in  an  action 
of  fraud  to  persons  whom,  by  fraudulent  representations,  he  induces 
to  subscribe  to  the  stock  of  the  corporation  to  their  injury.*  The 
character  of  a  promoter  does  not  necessarily  cease  when  the  corpo- 
ration is  organized  to  do  business,  but  he  may  retain  his  fiduciary 
relation  thereto  until  its  capital  stock  shall  have  been  taken  and  the 
corporation  provided  with  a  board  of  directors,  or  some  reasonably 
efficient  means  of  protecting  its  interests.  And  so  long  as  there  are 
prospective  original  subscribers  for  stock  and  ihe  promoters  and  those 
concerting  with  them  remain  in  control  of  the  corporation,  it  is  in 
a  situation  to  be  deceived,  and  the  promoters  retain  their  fiduciary 
relation  thereto.^    Promoters  of  a  corporation  who  are  seeking  to 

2.  Dickerman  v.  Noithern  Trust  Co.,  Jordan  v.  Annex  Corporation,  109  Va. 
176  U.  S.  181,  20  S.  Ct.  311,  44  U.  S.  C25,  64  S.  E.  1050,  17  Ann.  Cas.  267 
(L.  ed.)  423;  Yeiser  v.  United  States  and  note;  Pittsburg:  Min.  Co.  v.  Spoon- 
Board,  etc.,  Co.,  107  Fed.  340,  46  C.  er,  74  Wis.  307,  42  N.  W.  259,  17  A. 
C.  A.  567,  52  L.R.A.  724;  Lotnita  Land  S.  R.  149  and  note;  Foantain  Spring 
etc.,  Co.  V.  Robinson,  154  Cal.  36,  97  Park  Co.  v.  Roberts,  92  Wis.  345,  66 
Pac.  10,  18  L.R.A.(N.S.)  1106  and  N.  W.  399,  53  A.  S.  R.  917;  Pietsch 
note;  Yale  Gas  Stove  Co.  v.  Wilcox,  64  v.  Milbrath,  123  Wis.  647,  101  N.  W. 
Conn.  101,  29  Atl.  303,  42  A.  S.  R.  388,  102  N.  W.  342, 107  A.  S.  R.  1017, 
159,  25  L.R.A.  90  and  note;  The  Tele-  68  L.R.A.  945;  Erlanger  t>.  New  Som- 
grapb  V.  Loetscher,  127  la.  383,  101  brero  Phosphate  Co.,  3  App.  Cas.  1218, 
'  N.  W.  773,  4  Ann.  Cas.  667  and  note;  48  L.  J.  Cb.  73,  39  L.  T.  N.  S.  269,  27 
Hinkley  v.  Sac  Oil  &  Pipe  Line  Co.,  W.  R.  65,  6  Eng.  Rul.  Cas.  777  and 
132  la.  396,  107  N.  W.  629, 119  A.  S.  note;  Sullivan  v.  Mitcalfe,  5  C.  P.  D. 
R.  564;  Hayward  v.  Leeson,  17G  Mass.  455,  49  L.  J.  C.  PI.  815,  44  L.  T.  N.  8. 
310,  57  N.  E.  656,  49  L-R.A.  725;  Old  8,  29  W.  R.  181,  7  Eng.  Rul.  Cas.  497 
Dominion  Copper  Min.,  etc.,  Co.  v.  and  note ;  Bennett  v.  Havelock  Electric 
Bigelow,  188  Mass.  315,  74  N.  E.  653,  Light,  etc.,  Co.,  21  Ont.  L.  Rep.  120, 
108  A.  S.  R.  479;  Old  Dominion  Cop-  18  Ann.  Cas.  354. 
per  Mining,  etc.,  Co.  v.  Bigelow,  203  3.  Hinkley  «.  Sac  Oil,  etc.,  Co.,  132 
Mass.  159,  89  N.  E,  193,  40  L.R.A.  la.  396,  107  N.  W.  629,  119  A.  S.  R. 
(N.S.)  314;  Fred  Macey  Co.  c.  Macey,  564;  Fred  Maeey  Co.  v.  Macey,  143 
143  Mich.  138, 106  N.  W.  722,  5  L.R.A.  Mich.  138,  106  N.  W,  722,  5  L.R^ 
(N.S.)  1036;  Brewster  v.  Hatch,  122  (N.S.)  1036. 

N.  Y.  349,  25  N.  E.  505,  19  A.  S.  R.     Note:  18  L.R.A.(N.S.)  1109.  See 

498 ;  Simons  v.  Vulcan  Oil  etc.,  Co.,  61  generally  Fraud  and  Deceft. 
Pa.  St.  202, 100  Am.  Dec.  628;  Bosber      4.  Pictscb  v.  Milbrath,  123  Wis.  647, 

•.  Riehmond,  ete..  Land  Co.,  89  Va.  101  N.  W.  388,  102  N.  W.  342, 1Q7  A. 

455,  16  S.  £.  360,  37  A.  S.  R.  879:  S.  R.  1017,  68  L.RA.  945. 
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obtain  secret  profits  out  of  transactions  with  or  sales  to  it  frequently 

in  furtherance  of  their  schemes  either  become  members  of  its  board 
of  directors,  or  procure  others  to  become  such  members  who  are 
devoted  to  their  interests  and  cognizant  of  their  intended  frauds. 
Where  this  is  ihe  case,  the  fact  that  after  the  organization  of  the 
coiporation  the  board  of  trustees  so  composed  adopts  or  ratifies  the 
fraudulent  contract  or  purchase,  creates  no  impediment  to  proceed- 
ings in  the  courts  for  redress.*  A  promoter  of  a  corporation  who 
undertakes,  as  part  of  the  inducement  to  the  undertaking,  to  devote 
his  whole  time  and  attention  to  the  corporate  business,  without  speci- 
fying the  period  over  which  the  services  are  to  extend,  is  not  bound 
to  continue  such  services  for  a  reasonable  time,  but  may  cease  to 
render  them  at  pleasure,  without  liability  to  persons  who  invested 
their  money  on  the  faith  of  the  promise,  althoi^h  the  withdrawal  of 
the  service  wrecks  the  corporation.* 

52.  Sale  of  Property  to  Corporation  in  General. — The  ca.^s  are 
numerous  where  promoters  have  undertaken  to  sell  property  to  the 
corporation  at  an  excessive  price,  and  Uiereby  obtain  a  secret  profit. 
This  is  uniformly  held  to  be  a  fraud  on  the  corporation  and  stock- 
holders, and  the  promoters  are  required  to  account  for  such  profit.  The 
method  by  which  the  corporation  is  to  be  plundered  can  make  little 
difference.  It  is  the  fact  of  doing  so,  by  whatever  method,  that  the 
law  condemns.'   Thus  if  promoters  of  a  corporation  have  obtained 

5,  Teiser  v.  United  States  Board,  7.  Lomita  lAnd,  etc.,  Co.  v.  Robin- 
etc,  Co.,  107  Fed.  340,  46  C.  C.  A.  567,  son,  154  Cal.  36,  97  Pac.  10, 18  L.R.A. 
52  L.R.A.  724;  Hayward  v.  Leeson,  (N.S.)  1106  and  note;  Yale  Gas  Stove 
176  Mass.  310,  57  N.  E.  656,  49  L.RA.  Co.  v.  Wilcox,  64  Conn.  101,  29  Atl. 
725;  Old  Dominion  Copper  Mining,  303,  42  A.  S.  K.  159,  25  L.R.A.  00  and 
etc.,  Co.  V.  Bigelow^  203  Mass.  159,  89  note;  Hinkley  v.  Sae  Oil  &  Pipe  Line 
N.  E.  193,  40  L.R.A.(N.S.)  314;  Si-  Co.,  132  ]a.  396,  107  N.  W.  629,  119 
mens  V.  Vulcan  Oil,  etc.,  Co.,  61  Pa.  A.  S.  R.  564;  Old  Dominion  Copper 
St.  202,  100  Am.  Dec.  628;  Erlanger  Min.,  etc.,  Co.  v.  Bigelow,  188  Mass. 
V.  New  Sombrero  Phosphate  Co.,  3  315,  74  N.  E.  653,  108  A.  S.  R.  479; 
App.  Cas.  1218,  48  L.  J.  Cb.  73,  39  Old  Dominion  Copper  Mining,  etc.,  Co. 
L.  T.  N.  S.  269,  27  W.  R.  65,  6  Eng.  ^_  Bigelow,  203  Mass.  159,  89  N.  E. 
Rul.  Cas.  777;  Bennett  v.  Havelock,  193,  40  L.R.A.{N.S.)  314;  Brewster  r. 
Eleetnc  Light,  etc.,  Co  21  Ont.  L.  Hatch,  122  N.  T.  349,  25  N.  E.  505, 19 
Rep.  120  18  Ann   Cas  3;.4  g  jj          F^^^f^^  Spring  Park 

Note  :  17  A.  S.  R  107.   But  see  Old  ^o.  „.  Roberts,  92  Wis.  345,  66  N.  W. 

Dommion  Copper  Muiing,  etc.,  Co.  v.  onn  cq  a    o   d  m-?   r>-  ,  1. 

Lewisohn,  210  U.  S.  206.  28  S.  Ct.  ^-   ' ^aJ Km^^^^^' 

634,  52  U.  S.  (L.  ed.)  1025,  involving  J-t^-        W«  647  101  N.  W  3M, 

the  same  tran.saction  as  in  the  Old  V '       ^ ^*  ®^ 

Dominion  Copper  Min.,  etc.,  Co.  v.  L.R  A.  945;  Erlanger  «.  New  Sombre- 

Bigelow,  188  Mass.  315,  74  N.  E.  653,  •'^  Phosphate  Co.,  3  App.  Cas.  1218, 

108  A.  S.  R.  479  and  203  Mass.  159,  ^8  L.  J.  Cb.  73,  39  L.  T.  N.  S.  269,  27 

89  N.  E.  193,  40  L.R.A.(N.S.)  314.  W.  R.  65,  6  Eng.  Rul.  Cas.  777;  Ben- 

6.  Watson  V.  Gugino,  204  N.  Y.  535,  nett  v.  Havelock  Electric  Light  &  Pow- 
08  N.  E.  18,  Ann.  Cas.  1913D  215,  39  er  Co.,  21  Ont.  L.  Rep.  120,  18  Ana. 
L.RA.(N.S.)  1090.  Cas.  354. 
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an  option  for  the  purchase  of  property  at  a  certain  price,  and  have 
proceeded  to  form  a  corporation,  representing  to  persons  whom  they 
induced  to  subscribe  for  its  stock  that  such  option  would  cost  a  larger 
price  than  they  have  agreed  to  pay,  and  if,  after  procuring  each 
subscription,  they  purchase  the  property  at  the  smaller  price  and 
charge  the  corporation  the  higher,  it  may  sustain  an  action  against 
them,  and  recover  the  difference  between  the  two  prices.®  So  a  pro- 
moter is  guilty  of  a  breach  of  trust  if  he  accepts  a  secret  bonus  or 
commission  from  one  who  sells  property  to  tile  coiporation.*  A  very 
familiar  form  of  attempting  to  realize  secret  profits  out  of  the  forma- 
tion of  a  corporation  is  that  of  having  the  property  transferred  to  some 
one,  who  becomes  the  apparent  owner  thereof,  with  the  understand- 
ing tiiat  if  the  property  is  sold  to  the  corporation,  all  of  the  purchase 
price  above  a  specified  sum  shall  go  to  persons  who  have  been  active 
in  its  formation.  If  the  scheme  proves  so  far  successful  that  the 
property  is  transferred  to  the  corporation,  and  the  purchase  price 
paid,  the  sale  may  be  set  aside,  or  the  persons  receiving  the  profiti 
may  be  required  to  account  therefor.** 

53.  When  Sales  to  Corporation  Upheld. — If  property  is  bought  and 
paid  for  with  a  view  to  subsequently  forming  a  corporation  to  which 
it  shall  be  sold,  such  corporation,  when  formed,  has  no  right  to  the 
benefit  of  the  purchase,  and  the  purchasers,  though  they  become 
promoters  and  stockholders  in  the  corporation,  may  sell  to  whomsoever 
they  please.**  The  law  does  not  absolutely  prohibit  a  promoter  from 
dealing  with  the  corporation ;  he  may  do  so  if  the  transaction,  in  all 
its  parts,  be  open  and  fair,  the  promoter  making  full  disclosure  to 
the  corporation  of  his  relations  to  the  property  which  is  the  subject 
of  the  dealings  *'  There  is  no  doubt  that  tiie  owner  of  property 
may  cause  a  corporation  to  be  formed  for  the  purpose  of  purchasing 


8.  Yeiser  tJ.  TToited  States  Board, 
etc.,  Co.,  107  Fed.  340,  46  C.  C.  A.  567, 
52  L.R.A.  724;  Brewster  v.  Hatch,  122 
N.  Y.  349,  25  N.  E.  605,  19  A.  S.  R. 
498;  Pittsburgh  Min.  Co.  v.  Spooner, 
74  Wis.  307,  42  N.  W.  259,  17  A.  S. 
R.  149. 

Notes:  25  L.R.A.  92;  18  L.RA.. 
(N.S.)  1114. 

9,  Lomita  Land,  etc.,  Co.  v.  Robin- 
Bon,  154  Cal.  36,  97  Pae.  10, 18  L.R.A. 
(N.S.)  1106  and  note;  Yale  Gaa  Stove 
Co.  V.  Wilcox,  64  Conn.  101,  29  Atl. 
303,  42  A.  S.  E.  159,  25  L.R.A.  90  and 
note;  The  Telegraph  «.  Loetscher,  127 
la.  383,  101  N.  W.  773,  4  Ann.  Cas. 
667;  Bosber  v.  Richmond,  etc.,  Land 
Co.,  89  Va.  455,  16  S.  E.  360,  37  A. 
8.  B.  879;  Jordan  r.  Annex  Corpora- 


tion, 109  Yb.  625,  64  S.  E.  1050,  17 

Ann.  Cas.  267. 

10.  Note:  17  A.  8,  R.  167. 

11.  Old  Dominion  Copper  Min.,  etc., 
Co.  u.  Bigelow,  188  Mase.  315,  74  N. 
E.  653,  108  A.  S.  R.  479. 

12.  Yale  Gas  Stove  Co.  v.  Wilcox, 
64  Conn.  101,  29  Atl.  303,  42  A.  S.  R. 
159,  25  L.R.A.  90  and  note;  Old  Do- 
minion Copper  Min.,  etc.,  Co.  v.  Bige- 
low,  188  Mass.  315,  74  N.  E.  653,  108 
A.  S.  R.  479;  Old  Dominion  Copper 
Mining,  etc.,  Co.  v.  Bigelow,  203  Mass. 
159,  89  N.  E.  193,  40  L.R.A.(N.S.) 
314;  Mil-waukee  Cold  Storage  Co.  v. 
Dexter,  99  Wis.  214,  74  N.  W.  976,  40 
L.R.A.  837;  Pietsch  v.  Milbrath,  123 
Wis.  647,  101  N.  W.  388,  102  N.  W. 
342, 107  A.  S.  R.  1017,  68  L.R.A.  94S. 
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it,  and  may  sdl  it  at  any  price  which  the  corporation,  when  formed, 
can  be  induced  to  pay,  regardless  of  the  profits  which  may  be  realized 
on  the  transaction.  I^omoters  are  not,  because  of  their  participation 
in  the  formation  of  a  corporation,  under  any  obligation  to  sell  their 
property  to  it  at  cost  price,  nor  are  they  inhibited  from  dealing  with 
the  corporation.  Their  sale  to  it,  no  matter  what  profits  they  realize 
therefrom,  is  not  invalid,  and  cannot  be  set  aside,  provided  they  acted 
openly  and  fairly,  and  did  not,  substantially,  act  both  as  vendore  and 
vendees,  and  in  the  latter  capacity  approve  a  transaction  suggested 
by  them  in  the  former.'*  But  to  make  the  contract  absolutely  bind- 
ing, a  promoter  must  pursue  one  of  four  courses:  he  may  provide 
an  independent  board  of  officers  in  no  respect  directly  or  indirectly 
under  his  control,  and  make  full  disclosure  to  the  corporation  through 
them;  he  may  make  a  full  disclosure  of  all  material  facts  to  each 
original  sul^riber  of  shares  in  the  corporation;  he  may  procure  a 
ratification  of  the  contract  after  disclosing  its  circumstances,  by  vote 
of  the  stockholders  of  the  completely  established  corporation;  or  he 
may  be  himself  the  real  subscriber  of  all  the  shares  of  the  capital 
stock  contemplated  as  a  part  of  the  promotion  scheme.'^  Accord- 
ingly a  promoter  of  a  corporation  who  transfers  to  it  certain  land 
purchased  by  him  before  anything  was  done  toward  the  formation 
of  the  corporation  cannot  be  held  liable  to  the  corporation  for  an 
amount  received  from  .it  in  excess  of  the  amount  actually  paid  by 
him,  in  ihe  absence  of  a  misrepresentation  or  false  statement  by  him, 
although  he  did  not  disclose  to  any  subscriber  the  amount  paid  by 
him,  where  all  the  subscribers  had  the  opportunity  to  ascertein  the 
condition  and  value  of  the  land,  and  knew  the  price  charged  the 
corporation.'*  And  it  has  been  held  that  a  sale  of  property  to  a 
corporation  formed  by  the  owner  of  the  property  alone  who  takes  in 
payment  the  bonds  of  the  corporation  payable  wholly  out  of  the  pro- 
ceeds of  the  resales  of  the  property  cannot  be  attacked  as  fraudulent 
by  reason  of  any  overvaluation  of  the  property.'* 

54.  Compensation  and  Reimbursement  for  Services  and  Expenses. — 
Where  the  advances  made  and  services  rendered  by  the  promoters 
are  not  made  with  a  view  to  reimbursement  or  compensation  therefor 
by  the  corporation  when  organized,  compensation  by  the  corporation 
cannot  be  enforced ;  and  it  has  been  said  that  it  is  more  reasonable 
to  hold  any  services  performed  or  expenses  incurred  prior  to  the  organ- 
ization of  a  corporation,  to  have  been  gratuitous,  in  view  of  the  gen- 

13.  Note:  17  A.  S.  B.  160.  16.  Seymour  «.  Spring  Forest  Cem- 

14.  Old  Dominion  Copper  Mining^,  etery  Assoc.,  144  N.  Y.  333,  39  N.  E. 
etc.,  Co.  V.  Bigelow,  203  Mass.  159,  89  365,  26  hS^-  859. 

N.  E.  193,  40  L.R.A.(N.S.)  314.  17.  Hinkley  v.  Sac  Oil  ft  pipe  line 

16.  Milwaukee  Cold  Storage  Co.  «.  Co.,  132  la.  396,  107  N.  W.  629,  119 
Dexter,  99  Wu.  214,  74  N.  W.  976,  40  A.  S.  R.  564. 
L.RJI.  837. 
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eral  good  or  private  benefit  expected  to  result  from  the  object  of  the 
corporation,  and  because  it  is  unjust  to  stockholders,  who  subscribe 
and  pay  for  stock,  that  their  property  should  be  subject  to  claims 
which  they  had  no  voice  in  creating.*^  It  is  generally  held,  that,  in 
the  absence  of  a  provision  therefor  in  a  special  charter,  or  in  a  general 
lav,  or  in  articles  of  incorporation  under  a  general  law,  no  implied 
promise  can  be  imputed  to  a  corporation  to  pay  for  the  services  of  a 
corporator  or  promoter  before  the  corporation  comes  into  existence.^* 
And  it  is  a  fraud  for  promoters  to  undertake  to  decide  for  the  future 
stockholders  in  the  corporation  to  be  organized  that  a  large  part  of 
the  capital  stock  is  a  fair  remuneration  for  their  services,  to  issue 
that  amount  to  themselves  as  such  nmuneratiou,  and  then  to  invite 
the  public  to  subscribe  to  the  stock  without  disclosing  that  fact  and 
getting  the  subscribers'  consent  to  the  payment  of  that  remuneration  *• 
The  law  seems  clear  that  a  promoter  has  no  right  of  indemnity  against 
the  company  which  he  promotes  in  respect  of  any  obligation  under- 
taken on  its  behalf  before  its  incorporation.^  According  to  the  Eng- 
lish view  which  receives  support  in  some  of  the  cases  in  this  country 
it  may  very  well  be  that  where  a  number  of  persons  not  incorporated 
are  yet  informally  associated  together  in  the  pursuit  of  a  common 
object,  and  with  the  intent  to  procure  a  charter  in  furtherance  of  their 
design,  they  may  authorize  certain  acts  to  be  done  by  one  or  more 
of  their  number,  with  an  understanding  that  compensation  shall  be 
made  therefor  by  the  company  when  fully  formed ;  and  if  such  acts 
are  necessary  to  the  organization  and  its  objects,  and  are  subsequently 
accepted  by  the  company,  and  the  benefits  thereof  enjoyed  by  them, 
they  must  take  such  benefits  cum  onere,  and  make  compensation  there- 
for.* As  has  been  said,  any  other  rule  would  render  it  difficult  to 
organize  any  corporatioti,  however  necessary.  No  person  would  render 
the  services,  or  pay  another  to  do  so,  however  essential  it  be  to  the 
organization,  if  there  was  no  obligation  to  pay  by  the  corporation 
after  it  is  brought  into  existence The  statute  which  authorizes  the 
incorporation  may  provide  that  the  corporation,  when  formed,  shall 
pay  ^e  necessary  expenses  of  promoting  the  scheme;  in  such  a  case, 
though  the  right  of  action  is  dependent  on  the  contract,  the  liability 
is  created  by  the  statutes.*   After  the  due  organizAtion  of  the  corpo- 

18.  Roebford  R.  I.,  etc,  Co.  «.  Sage,  2.  Farmers'  Bank  of  Vine  Grove  u. 
15  lU.  328, 16  Am.  Rep.  587.  Smith,  105  Ky.  816,  49  S.  W.  810,  88 

Note:  13  A.  S.  R.  29.  A.  S.  R.  341;  Taossig  v.  St.  Loais,  ete.» 

19.  Weatherford,  etc.,  R.  Co.  v.  R.  Co.,  166  Mo.  28,  65  S.  W.  969,  89 
Granger,  86  Tex.  350,  24  S,  W.  795,  A.  S.  R.  674;  BeU*s  Gap  R.  Co.  v. 
40  A.  S.  R.  837.  Christy,  79  Pa.  St.  54,  21  Am.  Rep.  39. 

20.  Harward  v.  Leeson,  176  Mass.  Note:  13  A.  S.  R.  30. 

310,  57  N.  £.  656,  49  L.R.A.  725.  3.  Farmers  Bank  of  Vine  Grove  v. 

1.  Van  Hummell  v.   International  Smilb,  105  Ky.  816,  49  S.  W.  810,  88 

Ouarantee  Co.,  23  West.  L.  Rep.  (Man-  A.  S.  R.  341. 

iteba)  248.  Ann.  Cas.  1913&  1163.  4.  Weatherford,   etc,   R.   Co.  « 
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ration  it  may  with  the  consent  of  all  its  stockholders  and  where  there 
is  no  question  as  to  the  rights  of  subsequent  stockholders  authorize 
the  payment  of  compensation  to  the  promoter  and  the  issuance  to 
ihem  of  stock  therefor.* 

55.  Persons  Liable  to  Corporation  or  StocUtoMers. — ^Promoters  are 
severally  and  jointly  liable  if  they  act  together  for  the  common  pur- 
pose of  defrauding  the  corporation  or  its  members.*  So  persons  who 
conspire  with  promoters  of  a  corporation  to  procure  it  to  take  prop- 
erty  at  a  designated  price^  on  the  representation  that  such  is  a  reason- 
able price  and  the  one  which  is  agreed  to  be  paid  therefor,  whereas  it 
is  greatly  in  excess  of  the  sum  agreed  to  be  paid,  are,  equally  with  such 
promoters,  liable  for  the  profits  reaUzed  on  the  sale  of  the  property 
to  the  corporation  at  such  extravagant  price,  though  it  is  not  alleged 
that  such  persona,  other  than  the  promoters,  had  any  dealings  with 
the  corporation  or  its  members,  or  occupied  fiduciary  relations  toward 
them,  or  that  they  made  misrepresentations  to  the  stockholders,  or 
personally  knew  tiiat  any  were  made.'  And  when  lands  stand  in 
tiie  name  of  one  of  two  promoters  of  a  corporation,  and  a  sale  is 
made  by  them  to  it  without  disclosing  material  facts,  and  stock  of 
the  corporation  is  issued  in  payment,  a  bill  may  subsequently  be 
maintained  against  the  one  of  such  promoters  who  did  not  hold  the 
legal  title  to  the  property  for  the  tortious  violation  of  a  duty  which 
both  owed  to  the  corporation,  because  they  stood  in  a  fiduciary  rela- 
tion to  it,  and  the  defendant  may  be  held  liable  in  aolido  for  the 
shares  received  by  both  promoters.*  The  fact  that  a  promoter  of  a 
corporation  to  purchase  real  estate,  who  made  a  secret  profit  by 
turning  the  property  over  to  the  corporation  for  a  price  in  excess  of 
that  paid  the  original  owner,  ■  returned  the  profit  to  a  co-promoter 
from  whom  he  received  it,  on  learning  of  the  dissatisfaction  of  the 
corporation,  does  not  absolve  him  from  liability  to  the  corporation 
therefor* 

56.  To  Whom  Promoters  Liable. — The  confidential  relationship  of 
a  promoter  is  toward  both  the  corporation  and  the  shareholders,  and 
extends  not  only  to  present  shareholders,  but  to  persons  whom  they 

(Jranger,  86  Tex.  350,  24  S.  W.  795,  "Wis.  125,  79  N.  W.  229,  74  A,  S.  R. 

40  A.  S.  R.  837.  845. 

Note:  8  Ann.  Cas.  265.  Notes:  25   L.R.A.   99;   18  L.H.A. 

5.  Fitzpatrick  v.  O'Neill,  43  Mont.  (N.S.)  1121. 

552,  118  Pac.  273,  Ann.  Cas.  1912C  7.  Lomita  Land,  etc.,  Co.  v.  Robin- 

29G.  son,  154  Cal.  36,  97  Pac.  10,  18  L.R.A. 

6.  Old  Dominion  Copper  Min,,  etc.,  (N.S.)  1106  and  note;  Fountain 
Co.  1).  Bigelow,  188  Mass.  315,  74  N.  Spring  Park  Co.  «.  Roberts,  92  Wi». 
B.  653,  108  A.  S.  R.  479;  Old  Domin-  345,  66  N.  W.  399,  53  A.  S.  R.  917. 
ion  Copper  Mining  etc.,  Co.  u.  Bige-  8.  Old  Dominion  Copper  Min.,  etc., 
low,  203  Mass.  159,  89  N.  E.  193,  40  Co.  v.  Bigelow,  188  Mass.  315,  74  N. 
L.R.A.{N.S.)  314;  Zinc  Carbonate  Co.  E.  653,  108  A.  S.  R.  479. 

•.  Shullsbarg  First  Nat.  Bank,  103     9.  Lomita  Land,  etc.,  Co.  «.  Robii^ 
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tbereafter  invite  or  solicit  to  subscribe  for  or  purchase  shares  in  the 
company."  If  one  or  more  persons  acquire  property,  intending  to 
promote  the  organization  of  a  corporation  to  purchase  it  from  them 
at  a  profit  to  themselves  and  effect  such  purpose,  limiting  the  member- 
ship to  interested  parties  till  the  transaction  is  completed,  and  after- 
wards cause  the  balance  of  the  capital  stock  to  be  sold  to  outsiders 
who  are  ignorant  of  the  true  nature  of  the  transaction,  they  are 
guilty  of  actionable  fraud  on  the  corporation  and  responsible  to  it 
for  the  gains  made.  In  such  circumstances,  in  the  maJdng  of  the 
contract  between  the  corporation  and  its  agents,  it  is  mere  fiction  as 
to  its  prospective  members  by  original  sulKcription.**  The  right  of 
a  corporation  to  proceed  by  suit  in  equity  against  promoters  who  sell 
to  it  property  without  a  full  disclosure  of  material  facts  is  not  lost 
because  all  llie  stockholders  at  the  time  of  the  sale  had  full  knowl- 
edge of  the  facts  and  acquiesced  in  it,  if  such  stockholders  consisted 
only  of  the  promoters  and  their  agents,^*  and  a  vote  by  all  the  stock- 
holders of  a  corporation  at  a  time  when  none  but  promoters  or  their 
nominees  are  stockholders,  authorizing  the  issuance  of  paid-up  stock 
to  the  promoters  for  tJheir  services,  is  not  sufficient  to  validate  such 
issuance.^*  A  suit  against  promoters  of  a  corporation  to  rescind  a 
sale  of  property  made  by  them  to  it  without  the  disclosure  of  material 
facts  may  be  sustained,  although  they,  as  stockholders,  consent  to  and 
acquiesce  in  the  sale  and  will  thus  become  entitled  to  their  share 
of  the  purchase  price  recovered.^*  On  the  other  hand  if  the  pro- 
moters are  the  subscribers  to  all  the  capital  stock  or  all  the  stock 
has  been  taken  and  the  holders  thereof  assent  to  the  transaction 
between  the  promoters  and  the  corporation,  then  if  a  person  acquiring 
stock  otherwise  than  at  first  hand  is  deceived  into  doing  so  by  fraudu 
lent  representations  that  the  full  amount  of  the  share  capital  has 
been  paid  into  the  corporation,  and  that  all  the  stock  was  taken  on  a 
common  basis,  his  right  of  action  fox  damages  is  personal,  not  for 

Mm,  IM  Cal.  36, 97  Fae.  10, 18  L.R.A.  Co.,  3  App.  Cu.  1218,  48  U  J.  Ch. 
(N^.)  U06.  73,  39  L.  1  N.  S.  269,  27  W.  E,  65,  6 

10.  Note:  18  LJIJL.(N.S.)  1107.     Eng.  Rnl.  Cas.  777. 

11.  Fied  Macey  Co.  «.  Macey,  143     Note:  17  Ann.  Cas.  270. 

Hieh.  138,  106  N.  W.  722,  5  L.R.A.  But  see  contra  Old  Dominion  Cop 

{N^.)  1036;  Pietsch  v.  Milbrath,  123  per  Mining,  etc.,  Co.  v.  Lewisoitn,  21b 

Wis.  647,  101  N.  W.  388,  102  N.  W.  U.  S.  206,  28  S.  Ct  634,  52  U.  S.  (L. 

342, 107  A.  8.  E.  1017,  68  LJI.A.  945.  ed.)  1025,  whieh  involved  the  same 

Kote:  25  L.R.A.  94.  transaction  as  the  Old  Dominion  Cop- 

18.  Old  Dominion  Copper  Mic.  etc.,  per  Min.  &  Smelting  Co.  v.  Bigelow, 

Co.  V.  Bigelow,  188  Mass.  315,  203  188  Uaaa.  315,  74  N.  £.  653,  108  A. 

ICiss.  159,  74  N.  £.  653,  80  N.  £.  193,  S.  E.  470,  and  203  Mass.  159,  80  N. 

108  Av  S.  B.  479,  40  LJIA.(N.S.)  £.  193,  40  LJtA.(N.S.)  314. 

314;  Bennett  v.  Havelock  B^eotrie  IS.  Hayward  v.  Leeson,  176  Mass. 

Idght  ft  Power  Co.,  21  Ont  L.  Rep.  310,  57  N.  E.  656,  49  I..R.A.  725. 

120,  IB  Ann.  Cas.  354  and  note;  Er-  14.  Old  Dominion  Copper  Mia.,  ete., 

langtf  «.  New  Sombrero  Phosphate  Go.  v.  Bigelow,  188  ICaas.  816^  74  N. 
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enforc^ent  of  the  rights  of  the  corporation.**   Promoters  of  a  cor* 

poration  to  whom  stock  and  mortgage  bonds  are  issued  nominally 
in  payment  for  property  transferred  to  the  corporation,  which  was  in 
fact  bought  of  a  third  person,  will  not  be  permitted  to  jeopardize  such 
third  person's  collection  of  the  purchase  money  by  enforcing  their 
mortgage  without  paying  for  their  stock.**  Compromises  and  set- 
tlements of  suits  of  the  corporation  against  its  promoters,  if  honestly 
made,  will  be  upheld  by  the  courts.*' 

57.  Enforcement  of  Liability  in  General. — On  the  familiar  prin- 
ciple that  where  money  has  been  received  in  violation  of  a  fiduciary 
duty  a  court  of  equity  haa  jurisdiction  to  compel  restitution,  a  suit 
in  equity  may  be  maintained  against  promoters  to  recover  secret 
proHte  made  by  them  in  their  dealings  with  the  corporation,*®  and 
in  equity  that  kind  of  relief  will  be  granted  which  is  best  adapted  to 
the  situation  at  the  time  it  is  applied  for.**  Where  the  fraud  of  the 
promoters  consists  in  selling  property  to  the  corporation  at  an  exces- 
sive price,  the  corporation,  in  case  it  desires  to  rescind  the  trans- 
action, must  of  coiirse,  as  in  other  cases  of  rescission  of  contracts 
for  fraud,  return  tiie  property  received."  The  remedy  of  a  corpo- 
ration whose  promoter  has  taken  an  illegal  secret  profit  in  a  sale  of 
property  to  it  is  not  limited  to  a  rescission  of  the  transaction,  but  it 
may  compel  a  return  of  it  to  the  corporation.*  So  if  at  the  time 
when  the  fraud  is  discovered,  the  property  is  no  longer  in  the  condi- 
tion in  which  it  was  when  the  company  took  it,  the  company  may 
keep  the  property  and  sue  the  promoters  for  the  secret  profits  which 
it  was  their  duty  not  to  make  without  notifying  the  company  thereof.* 
In  case  a  promoter  owns  property  before  he  undertakes  the  organiza- 
tion of  a  corporation  to  purchase  it,  the  amount  which  the  corpora- 
tion can  recover  for  secret  profits  secured  by  him  in  the  sale  is  not 
measured  by  the  difference  between  what  the  property  originally  cost 
him,  and  the  market  value  of  the  stock  received  by  him,  nor  between 

B.  653, 108  A.  S.  R.  479;  Old  Domin-  U.  S.  239,  26  S.  Gt.  236,  50  U.  8.  (L. 

ion  Copper  Mining,  etc.,  Co.  v.  Bige-  ed.)  458. 

low,  203  Mass.  159,  80  N.  E.  193,  40  18.  Old  Dominion  Copper  Min.  ete^ 

L.RJl.(N.S.)  314.  Co.  V.  Bigelow,  188  Mass.  315,  74  N. 

15.  Old  Dominion  Copper  Min.,  etc.,  £.  653,  108  A.  8.  R.  479. 

Go.  V.  Bigelow,  188  Mass.  315,  74  N.  19,  Yeiser  v.  United  States  Board,- 

E.  653,  108  A.  S.  B.  479;  Pietscfa  «.  etc.,  Co.,  107  Fed.  340,  46  C.  G.  A. 

Milbratfa,  123  Wis.  647,  101  N.  W.  567,  52  LJt.A.  724. 

388, 102  N.  W.  342,  107  A.  S.  R.  1017,  Note:  18  L.R.A.(N.S.)  1123. 

68  L.R.A.  945.  20.  See  Cavgellateoh  ov  Ikstbd- 

Note:  18  Ii.R.A.(N.S.)  1116.  aiEHTS,  vol.  4,  p.  511. 

16.  Hooper  v.  Central  Trust  Co.,  81  1.  Old  Domioion  Copper  Mining, 
Md.  559,  32  Ati.  505,  29  L.R.A.  262.  etc.,  Co.  «.  Bigelow,  203  Mass.  159,  89 

17.  Cobum  V.  Cedar  Valley  Land  &  N.  E.  193,  40  L.R.A.(N.S.)  314. 
Cattle  Co.,  138  U.  S.  196,  11  S.  Ct.  2.  Hayward  v.  Leeson,  176  Mass, 
268,  34  U.  S.  (L.  ed.)  876;  HaUen-  310,  57  M.  £.  656,  49  L.R.A.  725. 
bwg  «.  Cobre  wands  Copper  Co.,  200 
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the  intrinsic  value  of  the  property  and  that  of  the  stock,  but  by  the 
difference  between  Uie  market  value  of  the  property  and  that  of  the 
stock.'  That  the  corporation  may  sue  for  the  secret  profits  made  by 
s  promoter  who  secured  a  sale  of  lands  for  a  third  person  to  the 
corporation  without  returning  the  lands  obtained  by  means  thereof, 
is  well  settled.*  When  through  fraud  the  promoters  secure  stock  of 
a  coiporation  it  is  entitled  to  follow  the  shares  taken  by  tiie  promoters, 
or  the  proceeds  thereof,  in  the  hands  of  the  promoters,  and  to  recover 
them  specifically,  or  to  recover  damages  for  the  loss  thereof.*  Pro- 
moters who  have  wrongfully  taken  remuneration  for  their  services, 
and  have  paid  promoters'  expenses  and  the  expenses  of  oi^anizing  the 
corporation,  are  entitled  to  deduct  those  expenses  in  accounting  to  the 
corporation.* 

58.  Limitation  of  Actions  and  Laches. — A  corporation  has  a  rem- 
edy at  law  to  enforce  the  liability  of  its  promoters  to  refund  to  it 
their  unlawful  profits,  and  therefore  the  statute  of.  limitations  runs 
against  the  cause  of  action  both  of  the  corporation  and  that  of  its 
stockholders.  Except  in  an  action  for  relief  on  the  ground  of  fraud 
in  a  case  cognizable  solely  in  a  court  of  equity,  the  running  of  the 
statute  of  limitations  is  not  postponed  until  the  discovery  by  the 
aggrieved  party  of  the  fraud,  and  the  cause  of  action  by  a  corpora- 
tion against  its  promoters  to  recover  unlawful  profits  obtained  by 
them  is  not  solely  cognizable  in  a  court  of  equity,  there  being  an 
adequate  remedy  at  law.^  But  the  statute  of  limitations  does  not 
begin  to  run  against  the  liability  of  a  promoter  of  a  corporation,  to 
account  to  the  corporation  for  illegal  profits,  so  long  as  he  remains 
absolutely  in  control  of  the  corporate  affairs,  so  that  the  fact  of  his 
breach  of  trust*  ouinot  be  discovered.^  So  where  the  promoter  receives 
a  secret  bonus  <w  commisaion  on  prepay  sold  to  the  corporation, 
purposely  withholding  knowledge  of  the  transaction  from  subscribers 
to  stock  in  the  corporation,  it  constitutes  fraudulent  concealment,  and 
takes  the  case  out  of  the  operation  of  the  statute  of  limitations.' 
There  is  no  laches  on  the  part  of  a  corporation  in  failing  to  take 
steps  to  compel  an  accounting  for  illegal  promoters'  profits,  until  they 

3.  Old  Dominion  Copper  Mining,  6.  Hayward  v,  Leeson,  176  Mass. 
etc.,  Co.  V.  Bigelow,  203  Mass.  159,  89  310,  57  N.  E.  650,  49  L.R.A.  725. 

N.  E.  193,  40  L.R.A.(N.S.)  314.  7.  Pietdch  v.  Milbratb,  123  Wis.  647, 

4.  Hayward  v.  Leeson,  176  Mass.  101  N.  W.  388,  102  N.  W.  342,  107 
310,  57  N.  E.  656,  49  L.R.A.  725.       A.  S.  R.  1017,  68  L.R.A.  946.  See 

Note:  18  L.R.A.(N.S.)  1115.  Limitation  or  Actions. 

5.  Teiser  u.  United  States  Bowrd,     8.  Old  Dominion  Copper  Mining, 
etc.,  Co.,  107  Fed.  340,  46  C.  C  A.  etc.,  Co.  v.  Bigelow,  203  Mass.  159, 
667,  52  L.R.A.  724;  Hayward  i>.  Lee-  89  N.  E.  193,  40  L.B.A.(N.S.)  314. 
son,  176  Mass.  310,  67  N.  £.  656,  49     9.  The  Telegraph  v.  Loetscher,  127 
L.E.A.  725.  la.  383,  101  N.  W.  773,  4  Ann.  Cu. 

Note:  18  L.R.A.(N.S.)  1123.  667. 
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release  their  absolute  control  of  its  affairs,  so  tiiat  it  can  secuxe  a 
knowledge  of  the  facts.'^ 

59.  General  Liability  of  Corporation  on  Contracts  of  Promoters.-* 
The  general  rule  undoubtedly  obtains  %t  law  that  corporations  cannot 
be  bound  by  acts  done  or  promises  made  in  their  behalf  before  they 
come  into  existence.  Until  organized  a  corporation  has  no  being, 
franchises,  or  faculties.  Its  promoters,  or  those  engaged  in  bringing 
it  into  being,  are  in  no  sense  identical  with  the  corporation,  nor  do 
they  represent  it  in  any  relation  of  agency,  and  they  have  no  author- 
ity to  enter  into  preliminary  contracts  binding  the  corporation,  unless 
80  authorized  by  the  charter.**  The  courts  of  equity  also  refuse  to 
enforce  against  a  corporation  a  contract  made  on  its  behalf  by  pro- 
motors,  unless  there  appears  to  be  some  sound  equitable  reason 
demanding  its  enforcement.*'  And  there  is  authority  for  the  posi- 
tion that  claims  for  the  necessary  expenses  of  the  organization  of  ihe 
corporation  should  not  be  excepted  from  the  general  rule  applicable 
to  contracts  made  before  the  corporation  has  come  into  legal  existr 
ence.**  It  is  held  in  England,  that  although  the  articles  of  associa- 
tion bind  the  company  to  pay  the  expenses  of  its  promotion,  a  third 
person  cannot  avail  himself  of  such  a  provision  so  as  to  maintain  an 
action  against  the  company.**  According  to  some  authorities  there 
is  a  class  of  contracts  which  are  entered  into  between  the  promoters 
of  a  contemplated  corporation  and  tiiird  persons,  on  the  faith  of  the 
corporation,  intended  to  inure  to  its  benefit,  and  which  in  point  of 
fact  do  inure  to  its  benefit,  on  which  the  corporation  will  be  charged, 
even  in  the  al^nce  of  an  express  promise  to  perform,  or  ratification 
or  adoption  on  the  part  of  the  company  after  it  is  in  esse,  on  the 
familiar  principle  that  one  who  accepte  the  benefit  of  a  contract  which 
another  volunteers  to  perform  in  his  name  and  on  his  behalf  is 
bound  to  take  the  burden  with  the  benefit.**  As  has  been  said,  any 

10.  Old  Dominion  Copper  Mining,  161:  4  Ann.  Cas.  070  ;  26  L.R^  544. 
etc.,  Co.  V.  Bigelow,  203  Mass.  159,  89     12.  Note:  8  Ann.  Gas.  263. 

N.  E.  193,  40  L.R.A.(N.S.)  314.  13.  Weatherford,  etc.,  R.  Co.  v. 

11.  Eochford  R.  I.,  etc.,  R.  Co.  v.  Granger,  86  Tex.  350,  24  S.  W.  795, 
Sage,  65  111.  328,  16  Am.  Rep.  587;  40  A.  S.  R.  837;  Van  Hommell  e.  In- 
Tuttle  V.  George  A.  Tuttle  Co.,  101  teroational  Guarantee  Co.,  23  West.  h. 
Me.  287,  64  Atl.  496,  8  Aon.  Cas.  260  Rep.  (Manitoba)  248,  Ann.  Cas. 
and  note;  White  v.  Westport  Cotton  1913E  1163. 

Mfg.  Co.,  1  Pick.  (Mass.)  215,  11  14.  Weatberford,  etc.,  R.  Co.  «. 

Am.  Dee.  168;  Bell's  Gap  R.  Co.  v.  Granger,  86  Tex.  350,  24  S.  W.  795,  40 

Christy,  79  Pa.  St.  54,  21  Am.  Rep.  A.  8.  R.  837. 

39;  Weatherford,  etc.,  Ry.  Co.  c.  Gran-  Note:  26  L.R.A.  546. 

r,  88  Tex.  350,  24  S.  W.  795,  40  A.  15.  Moore,  etc.  Hardware  Co. 

R.  837  and  note;  Van  Hummell  v.  Towers  Hardware  Co.,  87  Ala.  206,  6 

International  Guarantee  Co.,  23  West.  So.  41, 13  A.  S.  R.  23 ;  Farmers'  Bank 

L.  Rep.  (Manitoba)  248,  Ann.  Cas.  of  Vine  Grove  v.  Smith,  105  Kt.  816, 

1013E  1163.  49  S.  W.  810,  88  A,  S.  R.  341 ;  Taturig 

Notes:  13  A.  S.  R.  28;  17  A.  S.  R.  v.  St.  Loois,  etc.,  R.  Co.,  166  Mo.  28, 
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other  rule  would  render  it  difficult  to  organize  any  corporation,  how- 
ever necessary.  No  person  would  render  the  services,  or  pay  anothw 
to  do  BO,  however  essential  it  be  to  the  organization,  if  there  were  no 
obligation  to  pay  by  the  corporation  after  it  is  brought  into  existence.^' 
60.  Adoption  or  Ratification  of  Contracts  in  General. — While  a 
corporation  is  not  always  bound  by  engagements  made  on  its  behalf 
by  ite  promoters  before  its  organization,  yet  after  it  comes  into  exist- 
ence  it  may  adopt  the  engagements  thus  made  for  it  in  advance.  Such 
preliminary  contracts,  if  within  the  corporate  powers,  and  not  other- 
wise objectionable,  may,  by  adoption,  become  the  contracts  of  the 
corporation,  and  be  enforced  against  it.^'  It  is  held,  however,  that  a 
corporation  cannot  in  its  true  sense  ratify  a  contract  made  on  its 
behalf  before  it  came  iqto  existence;  and  tiiat  what  is  called  ratifica- 
tion or  adoption  of  such  a  contract  is  not  the  ratification  or  adoption 
of  a  contract  gud  contract,  but  the  creation  of  an  equitable  liability 
depending  upon  equitable  grounds.^^  And  if  a  corporation  adopts  a 
contract  made  by  its  promoters,  such  adoption  cannot  relate  badk  to 
the  making  of  the  contract  by  the  promoter;  for  the  corporation  hav- 
ing at  that  time  no  existence,  and  no  power  to  contract,  no  act  on 
its  part  can  ratify  such  a  contract  as  of  a  date  anterior  to  the  creation 
of  the  corporation.^*  So  a  contract  between  promoters  of  a  corpora- 
tion and  another  person,  that  he  will  seive  the  corporation  for  the 
penod  of  one  year  after  its  organization,  is  not  within  the  statute  of 
frauds,  because  the  contract,  so  far  as  the  corporation  is  concerned, 
could  have  no  existence  until  after  its  organization.**  The  corpora- 
tion cannot  adopt  and  daim  the  benefits  of  a  contract  entered  into 
for  its  benefit  by  the  promoters  without  becoming  also  subject  to  the 
burdens  of  such  contract^  This  principle  is  frequentiy  ^plied  where 


65  S.  W.  969,  89  A.  8.  B.  674;  Bell's 
Gap  R.  Co.  V.  Chiiaty,  79  Fa.  St.  54, 
21  Am.  Bep.  39. 

Kotos:  13  A.  8.  B.  29;  26  LJtA. 
544. 

16.  Farmem'  Bank  of  Vine  Grove  v. 
Smith,  105  Ky.  816,  49  S.  W.  810,  88 

A.  8.  R.  341. 

17.  Stanton  v.  New  York,  etc,  R. 
Co.,  59  Conn.  272,  22  AtL  300,  21  A. 

B.  E.  HO:  Frankfort,  etc.,  Turnpike 
Co.  V.  ChnrefaiU,  6  T.  B.  Mon.  (Kv.) 
427,  17  Am.  Dec  159;  Paxton  Cattle 
Co.  «.  Arapahoe  First  Nat.  Bank,  21 
Neb.  621,  33  N.  W.  271,  59  Am.  Bep. 
852;  Weathertord,  etc.,  Ry.  Co.  v. 
Granger,  86  Tex.  350, 24  S.  W.  795,  40 
A.  S.  B.  837;  Tan  Hammell «.  Interna- 
tional Guarantee  Co.,  23  West.  U  Bep. 
(Manitoba)  248,  Ann.  Cas.  1913E 
U63. 

B.  a  L.  Vol.  VII.-t.  I 


Notes:  13  A.  S.  B.  29;  17  A.  8.  B. 
161;  8  Ann.  Cas.  263;  26  hJB.,A.  548. 

18.  McArthur  v.  Times  Print.  Co., 
48  Minn.  319,  51  N.  W.  216,  31  A.  S. 
R.  653;  Weatherford,  etc,  B,  Co.  e. 
Granger,  86  Tex.  350,  24  S.  W.  795,  40 
A.  S.  B.  837;  Van  Hammell  v.  Inter- 
national  Guarantee  Co.,  23  West.  L. 
Bep.  (Manitoba)  248,  Add.  Cas.  1913E 
1163. 

Note:  13  A.  8.  B.  29. 

19.  McArtbar  v.  Times  Pxint.  Co., 
48  Minn.  319,  51  N.  W.  216,  31  A.  8. 
R.  653. 

Note:  8  Ann.  Cas.  265. 

20.  McArtfanr  v.  Times  Print.  Co., 
48  Minn.  319,  61  N.  W.  216,  31  A.  8. 
R.  653. 

1.  Frankfort,  rtc,  Turnpike  Co.  «. 
ChmekiU,  6  T.  B.  Mon.  (^.)  4SS,  XI 
Am.  Dec  159. 
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conditional  subscriptions  are  made  to  the  stock  of  a  corporation  to  be 
organized,  and  the  corporation  when  organized  seeks  to  claim  th« 
advantages  of  the  sabscription  without  being  held  subject  to  its  bur- 
dens.* Of  course  to  render  the  ratification  or  adoption  of  a  contract 
of  its  promoters  binding  upon  the  corporation  the  contract  must  be 
such  as  the  corporation  could  itself  make.' 

61.  Mode  of  Adoption  ox  Ratification. — ^To  render  the  contract  of 
the  promoters  binding  on  the  corporation  it  is  not  necessary  that 
its  adoption  should  be  express ;  it  may  be  shown  from  acts  or  acquies- 
cence  of  the  corporation  or  its  authorized  agents,  as  any  similar  con- 
tract  may  be,  and  if  the  corporation  subsequently  recognizes  and  treats 
such  contract  as  valid,  this  makes  it,  in  all  respects,  what  it  would 
have  been  if  the  requisite  corporate  power  had  existed  when  it  was 
entered  into.*  And  as  a  general  rule  adoption  or  raURcation  results 
from  the  acceptance  by  the  corporation,  after  its  organization,  of  the 
benefits  of  the  contract;  having  exercised  rights  and  enjoyed  benefits 
secured  to  it  by  the  terms  of  a  contract  made  by  its  promoters  in  its 
behalf  a  corporation  should  be  held  estopped  to  deny  its  validity.* 
When  it  is  said  that  when  a  corporation  accepts  the  benefit  of  a  con- 
tract made  by  its  promoters,  it  takes  it  cum  pner««  it  is  important 
to  understand  distinctiy  what  is  meant  There  is,  so  far  as  this  mat- 
ter is  concerned,  a  radical  difference  between  a  promise  made  on  behalf 
of  the  future  corporation  in  the  contract  itself,  the  benefits  of  which 
the  corporation  has  accepted,  and  the  promise  in  a  previous  contract 
to  pay  for  services  in  procuring  the  latter  to  be  made.  The  benefits 
of  a  contract  are  the  advantageer  which  result  to  either  party  from  a 
performance  by  the  other;  and  in  like  manner  its  burdens  are  such 
as  its  terms  impose 

62.  Enforcement  of  Promoters*  Contracts. — ^Where  the  promoters 
of  a  proposed  corporation  enter  into  a  contract  on  behalf  of  and  for 
the  benefit  of  the  corporation,  it  has  been  stated  broadly  that  such 
corporaetion  after  its  organization  cannot  become  a  party  to  the  con- 

2.  See  infra,  par.  200-208,  as  to  lis-  6.  Morton  v.  Hamilton  College,  100 

bility  <m  subscriptions  to  the  stock  of  Ky.  281,  38  S.  W.  1,  35  L.R.A.  275; 

a  corporation.  Robbios  v.  Bangor  R.  &  Electric  Co. 

S.  McArthur  v.  Times  Print.  Co.,  48  100  Me.  496,  62  Atl.  136,  1  L.RJi. 

Minn.  319,  51  N.  W.  216,  31  A.  S.  R.  (N.S.)    963;  Paxton   Cattle   Co.  «. 

653;  Garrett  v.  Kansas  City  Coal  Min.  Arapahoe  First  Nat.  Bajik,  21  Neb. 

Co.,  113  Mo.  330,  20  S.  W.  965,  35  621,  33  N.  W.  271,  59  Am.  Rep.  852; 


4.  Western  Inv.  Co.  u.  Davis,  7  In-  837. 
dian  Ter.  152,  104  S.  W.  573, 15  Ann.     Note:  8  Ann.  Cas.  264. 
Cas.  1134;  McArthur  «.  Times  Print.     6.  Weatherford,   etc.,   R.   Co.  v. 
Co.,  48  Minn.  319,  51  N.  W.  216,  31  Granger,  86  Tex.  350,  24  S.  W.  796, 
A.  S.  B.  653.  40  A.  S.  E.  837, 

Notes:  13  A.  8.  B.  29 j  26  UBA. 


A.  S.  R.  713. 
Note:  8  Ann.  Cas.  264. 
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tract,  even  by  adopting  or  ratifying  it,  so  ns  fo  enable  it  to  enforce 
the  contract.'  On  the  other  liond  tlie  prevailing  view  in  this  count] y 
seems  to  be  that  where  the  promoters  of  a  proposed  corporation  enter 
into  a  contract  in  behalf  of  and  for  tlio  heneiit  of  the  corporation, 
the  corporation  may  when  organized  adopt  or  i-atify  the  contract,  if 
it  is  within  its  corporate  powers,  so  as  to  be  entitled  to  all  its  bcne- 
(its;  though  it  mus^t  be  observed  tluit  tlic  {-uses  in  whicli  this  view  is 
expressed  have  been  chiefly  those  in  which  it  was  sought  to  enforce 
the  contract  against  the  corporation.*  A  nnitual  subscription  to  the 
stock  of  a  corporation  to  be  thereafter  formed  by  the  subscribers  hfis  iu 
law  a  double  character.  It  is  a  contract  between  the  subscribers  them- 
selves to  become  stockliolders,  without  further  ac:t  on  tlieir  part,  imme- 
diately upon  the  formation  of  the  corporation.  As  such  a  contract 
it  is  binding  and  irrevocalile  from  the  date  of  the  subscription  (at 
least  in  the  absence  of  fraud  or  mist-ake),  unless  canceled  by  consent 
of  all  the  subscribers  before  acceptance  by  the  corporation.  It  is 
also  in  the  nature  of  a  continuing  offer  to  the  proposed  corporation, 
which,  upon  acceptance  by  it  after  its  formation,  becomes  as  to  each 
subscriber  a  contract  between  liim  and  the  corporation.  The  promoter 
who  solicited  and  obtained  the  subscriptions  occupied  the  position 
of  agent  for  the  subscribers  as  a  body,  to  hold  the  subscriptions  until 
the  corporation  was  formed  in  accordance  with  the  terms  and  condi- 
tions expressed  in  the  agreement,  and  then  turn  it  over  to  the  com- 
pany without  any  further  act  of  delivery  on  the  part  of  the  sub- 
scribers. The  corporation  would  then  become  the  party  to  enforce 
the  rights  of  the  whole  body  of  subscribers.* 

63.  Incorporatioii  of  Associations  and  Partnerships. — The  general 
doctrine  is  well  established,  and  obtains  both  at  law  and  in  equity, 
that  a  corporation  is  a  distinct  entity,  to  be  considered  separate  and 
apart  from  the  individuals  who  compose  it,  and  is  not  to  be  affected 
by  the  personal  rights,  obligtitions,  and  trail  ^-actions  of  its  stockhold- 
ers; and  this,  whether  said  rights  accrued  or  obligations  were  incurred 
before  or  subsequent  to  incorporation. And  as  a  general  rule  wliere 
an  unincorporated  association  or  partnership  is  incorjiorated  the  cor- 
poration does  not  become  liable  for  the  indel>tedncss  or  obligations  of 
the  association  or  partnership.*'  So  too  where  a  corporation  is  organ- 
ized to  take  over  the  property  and  business  of  an  existing  corporation, 

7.  Abbott  V.  Hapgdod,  l.iO  Ifas.-;.  liBbility  on  and  enforcement  of  sub- 
248,  22  N.  E.  907,  15  A.  S.  R.  103,  5  scriptions  to  stock. 

L.R.A.  586.  10.  Maoiv,   etc,   Hardware   Co.  v. 

8.  Stanton  v.  New  York,  etc.,  R.  Co.,  Towers  Hardware  Co.,  87  Ala.  206, 
5fl  Conn.  272,  23  Atl.  300,  21  A.  S.  R.  6  So.  41,  i:i  A.  S.  R.  23.  And  see 
110.  supra,  par.  3, 

9.  Minneapolis  Tbresliinff  Mnch.  Co.  11.  Ijanikin  v:  Baldwin,  etc.,  Mfg. 


V.  Davis,  40  Minn.  110,  41  N.  W.  1026,  Co.,  72  Conn.  57,  4;f  Atl.  593,  1042,  44 
12  A.  S.  R.  701,  3  L.R.A.  70(i.  See  L.R.A.  786;  Culberson  v.  Alabama 
inf  ra^  par.  191  et  seq.,  as  to  tbe  gi-neral  Constr.  Co.,  127  Ga.  599,  56  S.  E.  765, 
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it  docs  not  necessarily  become  liable  for  the  debts  of  the  latter.** 
An  injunction  will  not  lie  to  restrain  a  private  corporation  from 
violation  of  a  contract  entered  into,  prior  to  incorporation,  by  its 
principal  corporators  and  stockholders  upon  their  individual  credit, 
when  it  is  not  alleged  nor  shown  that  the  corporation  waa  organized 
fraudulently  for  the  purpose  of  evading  obligations  which  the  con- 
tractors had  tajcen  upon  themselves  as  individuals."  Nor  does  the 
corporation,  by  reason  merely  of  the  incorporation  of  the  association 
or  partnership,  succeed  to  the  property  rights  of  the  association  or 
partnership.  Thus  the  incorporation  of  tenants  in  common  to  enable 
them  to  carry  on  more  conveniently  a  common  object,  does  not  vest 
in  the  corporation  a  title  to  the  land  previously  used  by  the  individ- 
uals for  the  same  purpose.**  If  a  corporation  is  organized  by  a  part- 
nership and  the  partnership  assets  are  transferred  to  the  corporation 
witli  tiie  intent  to  defraud  the  existing  creditors  of  the  partnership, 
tlie  transfer  as  against  such  creditors  would  of  course,  as  in  case  of 
other  transfers  in  fraud  of  creditors,**  be  invalid  as  against  such 
creditors  and  the  property  so  conveyed  could  be  subjected  to  the  claims 
of  such  creditors,**  If  a  corporation  is  formed  to  carry  on  the  busi- 
ness of  a  partnership  and  the  property  of  the  parbiership  is  trans- 
ferred to  it,  and  as  a  consideration  therefor  the  corporation  assumes 
the  liabilities  of  the  partnership,  it  becomes  liable  to  the  partnership 
creditors,*'  and  the  assumption  of  liability  may  be  implied  from  the 
circumstances.*^  Where  the  corporation  assumes  the  liabilities  of  a 
partnership  whose  business  and  assets  it  took  over,  this  may  include 
a  liability  of  the  partnership  on  accommodation  paper,  and  so  where 
the  corporation  substitutes  its  own  paper  in  renewal  it  does  not  become 
merely  a  party  to  accommodation  paper,  but  is  liable  as  upon  paper 

9  Ann.  Cas.  507,  9  L.R.A.(N.S.)  411;  Towers  Hardware  Co.,  87  Ala.  206,  6 

White  V.  Wostport  Cotton  Mfg.  Co.,  So.  41,  13  A.  S.  R.  23  (^cement  o£ 

1  Pick.  (Mass.)  215,  11  Am.  Dec.  ICS;  partnership  not  to  engage  in  particular 

Austin  V.  Tecumseh  Nat.  Bank,  49  business — subsequent  ioeorporation  of 

Neb.  412,  68  N.  W.  628,  59  A.  S.  R.  corporation  to  carry  on  such  business). 

543  and  note,  35  L.R.A.  444;  Andres  14.  LeflingweH  v.  Elliott,  8  Piek. 

V.  Morgan,  62  Ohio  St.  236,  56  N.  E.  (Mass.)  455,  19  Am.  Dec.  343. 

875,  78  A.  S.  E.  712;  Byrne  &  Ham-  15.  See  Fkaudulent  Conveyances. 

mer  Dry  Goods  Co.  v.  Willis-Dunn  Co.,  16.  Booth  v.  Buoce,  33  N.  Y.  139, 

23  S.  D.  221, 121  N.  W.  620,  29  L.R.A.  88  Am.  Dec.  372. 

(N.S.)   589  and  note;  Durlaefaer  v.  17.  Lamkin  v.  Baldwin,  etc.,  Mfg. 

Frazer,  8  Wyo.  58,  55  Pae.  306,  80  Co.,  72  Conn.  57,  43  Atl.  593,  1042, 


12.  Allen  ti.  North  Des  Moines  M.  Ohio  St.  236,  56  N.  E.  875,  78  A.  S. 

E.  Church,  127  la.  96,  102  N.  W.  808,  R.  712;  Ziemer  r.  C.  G.  Bretting  Mfg. 

109  A.  S.  R.  366,  4  Ann.  Cas.  257  Co.,  147  Wis.  252,  133  N.  W.  139, 

and  note,  69  L.R.A.  255;  Sharpies  Co.  Ann.  Cas.  1912D  1275  and  note. 

1).  Harding  Creamery  Co..  78  Neb.  18.  Ziemer  v.  C.  G.  Bretting  Mfg: 

795,  111  N.  W.  783,  11  L.R.A.(N.S.)  Co.,  147  Wis.  252, 133  N.  W.  139,  Ann. 


A.  S.  R.  918. 


44  LJI.A.  786;  Andres  v.  Mor^,  62 


86^  uiid  note. 
19.  Moore,  etc.,  Hardware  Co.  v. 


Cas.  1912D  1275  and  note. 
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ffivesx  for  a  consideration.*'  It  has  been  held  that  tiie  debts  of  the 
partnership  must  be  postponed  to  those  contracted  by  ^e  corporation 
after  its  organisation,  where  a  corporation  is  organized  to  continue  the 
business  of  a  partnership  whose  assets  are  transferred  to  it  upon  its 
undertaking  to  pay  the  partnership  debts,  and  the  cbrporation  becomes 
insolTent.**  In  those  cases  where  associates  combine  together  to  create 
a  paper  corporation  to  covw  a  partnership  or  joint  venture,  and  where 
the  stockholders  are  partners  in  intention,  and  have  resorted  to  the 
fiction  of  separate  corporate  entity  to  free  themselves  from  individual 
obligations  which  had  attached  to  them,  witli  respect  to  the  business 
they  propose  to  carry  on,  prior  to  the  organization  of  the  company, 
courts  of  equity,  when  the  ends  of  justice  require  it,  will  disregard 
and  look  beyond  the  fiction  of  corporate  entity,  and  hold  the  corpora- 
tion to  a  discharge  of  the  liabilities  resting  on  its  members;  and  this 
may  be  done,  although  some  of  the  shareholders  had  not  originally 
incurred  the  obligation  sought  to  be  enforced,  provided  they  had  notice 
of  it  before  entering  the  corporation,  and  participated  in  the  effort 
to  avoid  it*  And  it  is  held  that  if,  for  the  purpMe  of  continuing 
a  business,  it  is  changed  from  a  partnership  to  a  corporation,  the 
latter  taking  all  the  property  of  the  partnership,  by  the  members 
of  the  firm  Iransferring  their  respective  interests  therein  to  the  cor- 
poration, and  receiving  a  like  interest  in  the  capital  stock  of  the  com- 
pany in  consideration  of  the  transfer,  and  the  parties  remain  the  same, 
the  debts  of  the  firm  become  the  debts  of  the  corporation,  which  is 
answerable  therefor,  whether  it  has  expressly  assumed  them  or  not. 
Such  a  transaction  is  not  a  sale  of  property  by  one  to  another.  The 
corporation  cannot  retain  the  property  and  repudiate  the  liability.* 
64.  Liability  of  Promoters  .for  Their  Contracts  and  Representa- 
tions.:— As  a  general  rule  the  promoters  themselvra  are  liable  upon 
their  contracts  unless  the  person  with  whom  they  engage  agrees  to 
look  to  some  other  fund  for  payment.  This  necessarily  follows 
because  tiie  promoter  has  no  principal,  and  the  subsequent  adoption 
of  the  contract  by  the  corporation,  when  organized,  will  not  free  the 
promoter  from  his  liability  to  the  other  contracting  party  without 
the  consent  of  the  latter,  because  it  cannot  be  presumed  that  a  party 
contracting  gives  credit  to  a  corporation  not  yet  organized,  and,  there- 
fore, not  yet  capable  of  being  bound.*  On  the  other  hand  if  the 
conteact  is  on  behalf  of  the  corporation  and  the  person  with  whom 


19.  Johnson  u.  Johnson  Bros.,  108  1.  Moore,  etc.,  Hardware  Co.  u. 
Me.  272,  80  Atl.  741,  Ann.  Cas.  1913A  Towers  Hardware  Co.,  87  Ala.  206, 
1303.  6  So.  41,  13  A.  S.  R.  23. 

20.  Lamkin  v.  Baldwin,  etc.,  Mfg.  2.  Andres  v.  Morgaji,  62  Ohio  St. 
Co.,  72  Conn.  57,  43  Ati.  593,  1042,  44  230,  56  N.  E.  875,  78  A.  S.  R.  712. 
L.R.A.  786;  Thorpe  v.  Pennock  Mer-  Note:  29  L.R.A.(N.S.)  592. 
eantilo  Co.,  99  Mrnn.  22,  108  N.  W.  8.  Weatherford,  etc.,  R.  Co.  v.  Gran- 
940.  g  Ann.  Cas.  229.  ger,  86  Tex.  350,  24  S.  W.  795,  40  A. 
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the  contract  is  made  agrees  to  look  to  the  corporation  alone  for  respon- 
sibility the  promoters  incur  no  personal  liability.*  Where  incipient 
steps  to  create  a  corporation  have  been  taken  but  abandoned  and 
some  of  the  promoters  or  incorporators  nevertheless  continue  to  trans- 
act business  as  thoiigh  the  corporation  had  been  formed  the  question 
has  arisen  as  to  the  liability  of  the  otliers.  It  has  been  decided 
that  merely  participating  in  the  signing  and  filing  of  articles  of 
incorporation  would  not  render  a  person  liable  tis  a  partner  for  lia- 
bilities contracted  by  one  of  his  associates  who  assumes  to  transact 
business  under  the  proposed  corporate  name,  where  the  organization 
is  never  perfected  and  the  one  sought  to  be  charged  has  not  partici- 
pated in  the  business  nor  held  himself  out  aa  a  partner.*  On  the 
other  hand  a  person  who  signs  articles  of  incorporation  which  are  filed 
for  record  and  recorded  may  be  liable  as  a  partner  for  permitting 
the  use  of  his  name  as  an  officer  of  the  corporation  by  other  signers 
of  the  articles,  who,  without  becoming  legally  incorporated,  carry 
on  business  in  the  assumed  name  of  liie  corporation,  where  he  has 
knowledge  of  such  use  of  his  name,  or  is  guilty  of  negligence  in  not 
knowing  it*  The  promoters  or  incorporators  who  receive  payments 
of  subscription  to  stock  of  the  proposed  corporation  are  personally 
liable  for  the  return  of  the  money  paid  in  case  of  failure  to  perfect  the 
incorporation.'  Also  it  is  well  settled  tliat  a  promoter  whether  he  be 
a  director  or  not,  who  knowingly  issues  or  sajiclaons  the  circulataon 
of  a  false  prospectus,  containing  untrue  statements  of  material  facts 
naturally  tending  to  mislead  and  to  induce  the  public  to  purchase 
its  stock  or  other  securities,  is  unquestionably  responsible  to  those  who 
are  injured  thereby.* 

65.  Rights  and  Liabilities  of  Prompters  Inter  Se. — ^If  two  or  more 
persons  associate  themselves  for  the  purp<Ke  of  purchasing  property, 
and  one  of  them  represents  to  the  oth^  that  particular  property 
can  be  bought  for  a  de^gnated  pn<x,  which  he  procures  to  be  paid  by 
the  associates,  when  in  truth  the  purchase  is  for  a  less  sum,  and  he 
has  received  the  difference  between  the  two  sums,  no  doubt  he  may 
be  compelled  to  account  for  such  difference  though  the  property  may 

S.  R.  837;  Stranse  v.  Richmond  Wood-  12  C  C.  A<  66,  26  L.BA.  470. 

working  Co.,  109  Va.  724,  65  B.  £.  7.  Miller  v.  Denman,  49  Wash.  '217, 

659,  132  A.  S.  R.  937.  95  Pao.  67,  16  L.R.A.(N.S.)  348  and 

4.  Shields  v.  Clifton  Hall  Land  Co.,  note. 

94  Tenn.  123,  28  S.  W.  668,  45  A.  S.  Notes:  25  hJtjL.  95;  18  L.R.A. 

R.  700,  26  L.R.A.  509.  (N.S.)  1U9. 

5  Rutherford  v.  Hill,  22  Ore.  218,  8.  Downey  v.  Pinncane,  205  N.  Y. 

29  Pac.  546,  29  A.  S.  R.  596, 17  L.R.A.  251,  98  N.  E.  391,  40  L.RJ..(N.S.) 

549.  See  tn/ra,  par.  332,  as  to  liability  307;  SuIUvan  v.  Mitcalfe,  5  C.  P.  D. 

as  partners  of  stockholder  in  ease  of  455,  49  L.  J.  C.  PL  815,  44  L.  T.  N.  S. 

defective  incorporation.  8;  29  W.  R.  181,  7  Eng.  Rul.  Gas.  497. 

6.  Wechselberg  v.  Flour  City  Nat.  Notes:  25  L.R.A.  95;   18  L.RJL 

Bank,  64  Fed.  90,  24  U.  S.  App.  308.  (N.S.)  1106. 
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be  worth  all  that  was  paid  for  it*  The  same  principle  capites  aa 
against  promoters  of  corporations.  Hence,  if  any  of  them  has  a 
secret  contract  for  the  purchase  of  property,  the  tc^ms  of  which  are 
more  favorable  than  those  disclosed  by  him,  or  an  agreement  that 
he  shall  have  etock  in  the  corporation  without  paying  therefor,  any 
advantage  which  he  thereby  obtains  is  a  fraud  on  the  oth«  sharehold- 
ers, and  upon  the  corporation,  and  he  will  not  be  permitted  to  retain 
it.^*^  In  the  absence  of  an  express  contract,  one  of  several  promoters 
cannot  sue  another  for  remuneration  for  promoting  services>^  On 
Uie  other  hand  it  is  held  that  a  promoter  has  a  right  of  action  at  law 
against  his  fellow  promoters  for  contribution  for  the  legitimate 
expenses  of  the  undertaking;  but  it  seems  that  a  promoter  cannot 
have  a  judgment  for  contribution  in  an  equity  action  without  having 
an  account  taken  of  the  expenses  of  all  l^ie  other  promoters,  so  that 
there  can  be  an  equitable  adjustment  of  all  their  rights.** 

VI.  Corporate  Existbhcb  and  Franchisb 

General  Principles 

66.  Character  of  Corporate  Franchises. — A  franchise  is  a  speciee 
of  incorporeal  hereditament  and  at  an  early  date  was  defined  as  being 
a  royal  privilege  or  breach  of  the  king's  prerogative  subsisting  in 
the  hands  of  a  subject,  and  the  elementary  writers  and  the  courts 
agree  in  adopting  this  definition.'*  Under  our  laws  and  govern- 
ment, however,  this  definition  is  not  correct;  here  franchises  spring 
from  contracts  between  the  sovereign  power  and  private  citizens,  made 
upon  a  valuable  consideration,  for  purposes  of  public  benefit  as  well 
as  individual  advantage.'*  The  right,  whether  existing  in  a  natural 
or  utificifd  person,  to  carry  on  any  particular  business,  is  not  neces- 
sarily or  usually  a  franchise.  The  kinds  of  business  which  corpora- 
tions are  authorized  to  carry  on  are  powers,  but  not  franchises; 
because  they  are  rights  possessed  by  all  citizens  who  choose  to  engage 
in  them  without  any  legislative  grant.  The  only  franchise  which 
such  corporations  possess  is  the  general  franchise  to  be  or  exist  as  a 
corporate  entity;  hence,  if  they  engage  in  any  business  not  authorized 
by  the  statute  it  is  ultra  viret  or  in  excess  of  their. powers,  but  not  a 

9.  See  JoiHT  Advehtobes.  12.  Note:  Ann.  Caa.  1913E  1167. 

10  Yale  Oaa  Stove  Co.  v.  Wilcox,  IS.  State  «.  Hinnesota  Thresher 
64  Conn.  101,  29  AtL  303,  42  A.  S.  R.  Mfg.  Co.,  40  Minn.  213,  41  N.  W. 
169,  25  L.RA.  90.  1020,  3  L.RA.  510;  People  v.  Utie» 

Note:  17  A.  S.  B.  167.  Ins.  Co.,  15  Johns  (N.  T.)  358,  8  Am. 

11.  Van  Hummdl  v.  International  Dec.  243. 
Goarantee  Co.,  23  West.  L.  Rep.  (Man-     14.  State  v.  Real  Estate  Bank,  5 
itoba)  249,  Ann.  Cas.  1913E  1163  and  Ark.  595, 41  Am.  Bee.  109.  See  Fbah. 
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usurpation  of  franchises  not  granted.**  Thua  where  the  right  to  do  a 
banking  business  exists  in  all  individuals,  such  right  though  vested 
in  a  corporation  is  not  a  franchise  of  the  corporation  in  any  sense 
of  the  word.**  But  where  all  persons  (construed  as  including  cor^ 
porations)  are  prohibited  from  transacting  a  banking  business  unless 
authorized  by  law,  the  claim  of  a  banking  corporation  to  exercise 
the  right  to  do  a  banking  business  is  a  claim  to  a  franchise.  The 
right  of  banking  under  such  a  restraining  act  is  a  privilege  or  immu- 
nity by  grant  of  the  legislature,  and  the  exercise  of  the  right  is  the 
assertion  of  a  grant  from  the  legislature  to  exercise  that  privilege,  and 
consequently  it  is  the  usurpation  of  a  franchise  unless  it  can  be 
shown  that  the  privilege  has  been  granted  by  the  legislature.*'  The 
right  to  be  or  exist  as  a  corporation  is  itself  a  franchise,**  but  the 
essential  properties  of  this  are  quite  distinct  from  what  are  ordinarily 
known  as  the  franchises  of  a  corporation.**  Accordingly  corporate 
franchises  have  been  treated  as  of  three  classes:  (1)  the  right  to  organ- 
ize and  exist;  (2)  the  right  to  act  generally;  and  (3)  the  special 
privileges  which  are  not  possessed  by  individuals  under  general  laws.^ 
The  general  franchises  of  corporations  ere  their  right  to  live  and  do 
business  by  the  exercise  of  the  corporate  powers  granted  by  the  sover- 
eignty.* The  franchises  of  the  first  and  the  so-called  second  class 
are  incident  to  all  corporations.  Every  corporation  has  by  implica- 
tion authority  to  acquire  and  dispose  of  property  and  to  carry  on 
business  as  a  private  person  would  do,  for  the  purposes  for  which 
the  corporation  is  organized.*   Aside  from  tiieae  general  franchises 

IB.  State    «.    MinnesoU    Thresher  Dong.  (Mich.)  235,  41  Am.  Dec  549; 

Mfg.  Co.,  40  Minn.  213,  41  N.  "W.  1020,  State  v.  East  Fifth  St.  R.  Co.,  140 

3  L.R.A.  510.   See  also  Franchises.  Mo.  539,  41  S.  W.  955,  62  A.  S.  R. 

16.  State  Bank  v.  San  Francisco,  742,  38  L.R~A.  218;  Cleveland,  etc.,  B. 
142  Cal.  276,  75  Pac.  832,  100  A.  S.  Co.  v.  Speer,  56  Pa.  St  325,  94  Am. 
R.  130,  64  L.R.A.  918.    See  Banks,  Dec.  84. 

vol.  3,  p.  878.  19.  Memphis,  etc.,  R.  Co.  v.  Rail- 

17.  People  V.  Utica  Ins.  Co.,  15  road  Com'rs,  112  U.  S.  609,  5  S.  Ct. 
Johns.  (N.  7.)  358,  8  Am.  Dee,  243.  299,  28  U.  S.  (L.  ed.)  837;  State  v. 

18.  Horn  Silver  Min.  Co.  v.  New  East  Fifth  St.  R.  Co.,  140  Mo.  639, 
York,  143  U.  S.  305,  12  S.  Ct.  403,  41  S.  W.  d55,  62  A.  S.  R.  742,  38 
36  U.  S.  (L.  ed.)  164;  State  v.  Real  L.R~A.  218.  See  Franchises. 
Estate  Bank,  5  Ark.  595,  41  Am.  Dec.  20.  Detroit  Citizens'  St.  R.  Co.  v. 
109;  State  Bank  v.  San  Francisco,  142  Detroit,  125  Mich.  673,  85  N.  W.  96, 
Cal.  276,  75  Pae.  832,  100  A.  S.  R.  86  N.  W.  809,  84  A.  S.  R.  589. 

130,  64  L.RA.  91B;  Higgins  v.  Down-  1.  People  tj.  SUte  Board,  etc.,  174 

ward,  8  Houst.  (Del.)  227,  14  AtL  N.  Y.  417,  67  N.  E.  69,  105  A.  S.  R. 

720,  32  AU.  133,  40  A.  S.  R.  141;  674,  63  L.R.A.  884;  Lord  v.  Equitable 

State  V.  Georgia  Medical  Soc.,  38  Ga.  L.  Assur.  Soc,  194  N.  Y.  212,  87  N. 

608,  95  Am.  Dee.  408;  Fietsam  «.  Hay,  E.  443,  22  L.R.A.(K.S.)  420. 

122  111.  293,  13  N.  K.  501,  3  A.  S.  R.  2.  Detroit  Citizens  St.  R.  Co.  v.  De- 

492;  State  tTniTeTBity  v.  Williams,  9  troit,  125  Mich.  673,  85  N.  W.  96,  86 

GiU  &  J.  (Md.)  365,  31  Am.  Dec.  72;  N.  W.  809,  84  A.  S.  B.  589. 
Michigan  State  Bank  v.  Hastings,  1 
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there  may  be  vested  in  the  coiporatioD,  as  in  individuals,  special 
franchises  which  are  separate  and  distinct  from  the  general  fran- 
chises.' For  example,  under  a  general  statute,  any  number  of  street 
railway  companies  might  be  organized,  and  they  would  have  the  right 
to  exist  as  lawfully  constituted  corporations,  with  the  corporate  capacity 
to  build  and  operate  street  railways  anywhere  in  the  state.  But  the 
right  to  build  would  have  to  be  acquired.  Until  such  a  corporation 
should  be  able  to  obtain  an  easement  in  some  highway — ^which  the 
statute  do^  not,  of  itself,  effectuate — its  privileges  would  be  of  little, 
if  any,  value.  But  when  it  should  have  acquired  possession  of  an 
easement  in  a  designated  highway,  for  the  purposes  of  a  street  rail- 
way, and  have  constructed  and  put  in  operation  a  railway  thereon,  the 
easement  and  railroad  would  constitute  property.* 

67.  Incorporation  by  Different  States. — ^In  some  instances  attempts 
have  been  made  by  two  states  to  incorporate  the  same  company. 
Though  such  a  corporation  is  spoken  of  in  the  laws  of  the  several 
states  as  one  corporation  exercising  the  same  powers  and  fulfilling  the 
same  duties  in  both  states,  yet  it  has  no  legal  existence  in  either  state 
except  by  the  law  of  that  state;  and  neither  state  can  confer  on  it  a 
corporate  existence  in  the  other  nor  add  to  or  diminish  the  powers 
to  be  there  exercised.  The  company  may,  indeed,  be  composed  of 
and  represent  under  the  corporate  name  the  same  natural  persons; 
but  the  legal  entity  or  person  which  exists  by  force  of  law  can  have 
no  existence  beyond  the  limits  of  the  state  or  sovereignty  which 
brings  it  into  life  and  endows  it  with  its  faculties  and  powM^.*  As 
regards  joint  acts  of  incorporation  by  several  states  it  has  been  said 
that  the  joint  act  of  incorporation  is  not  only  a  contract  with  the 
company,  but  a  compact  between  the  states  that  are  parties  to  it.  The 
charter  is  not  to  be  compared  with  the  charter  from  an  individual 
state;  it  is  to  be  liberally  construed  with  reference  to  the  magnitude 
of  the  enterprise  by  giving  the  company  the  necessary  means  to  accom- 
plish the  purposes  of  its  creation.  Like  a  treaty,  it  is  the  law  of  the 


3.  State  Bank  v.  San  Francisco,  142 
Cal.  276,  75  Pac.  832,  100  A.  S.  R. 
130,  64  L.R.A.  918;  Lawrence  v.  Mor- 
gan's L.  &  T.  R.,  etc.,  Co.,  39  La.  Ann. 
427,  2  So.  69,  4  A.  S.  R.  265;  Grand 
Rapids  Bridge  Co.  v.  Prange,  35  Mich. 
400,  24  Am.  Rep.  585;  Detroit  Citi- 
zens' St.  R.  Co.  V.  Detroit,  125  Hicfa. 
673,  85  N.  W.  96,  86  N.  W.  809,  84 
A.  S.  R.  589;  State  v.  East  Fifth  St. 
R.  Co.,  140  Mo.  539,  41  S.  W.  955, 
62  A.  S.  R.  742,  38  L.R.A.  218;  Peo- 
ple V.  State  Board,  etc,  174  N.  Y.  417, 
67  N.  E.  69,  105  A.  S.  R.  674,  63 
L.R.A.  884;  Lord  v.  Equitable  L. 
Asanr.  Soc.,  194  N.  Y.  212,  87  N.  E. 


443,  22  L.R.A.(N.S.)  420;  Coe  v.  Co- 
lumbus, etc.,  R.  Co.,  10  Ohio  St.  372, 
75  Am.  Dee.  518. 

4.  Detroit  Citizens  St.  R.  Co.  v.  De- 
troit, 125  Mich.  673,  85  N.  W.  96,  86 
N.  W.  809,  84  A.  S.  B.  589. 

6.  Ohio,  etc.,  R.  Co.  «.  Wilier,  1 
Black  286,  17  U.  S.  (L.  ed.)  130;  In- 
dianapolis, etc.,  R.  Co.  V.  Vance,  9C 
U.  S.  450,  24  U.  S.  (L.  ed.)  752;  Al- 
legheny County  V.  Cleveland,  etc.,  R. 
Co.,  51  Pa.  St.  228,  88  Am.  Dee.  579. 
See  infra,  par.  162j  as  to  status  of  eon- 
soUdated  corporatKSi  ereated  hy  tin 
eimsolidatioii  of  oorporati<nis  of  dif- 
ferent states.   And  see  supnr^  par.  7. 
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contracting  states  without  being  subject  to  interpretation  by  the  local 
usages  of  eitiier.  The  same  construction  of  it  must  be  made  in  both.* 

68.  In  Whom  Franchise  of  Corporate  Existence  Vested.— It  has 

often  been  said  that  the  franchise  of  corporate  existence  belongs  to 
the  incorporators; '  that  while  the  powers  and  privileges  vested  in 
and  to  be  exercised  by  the  corporate  body,  as  such,  are  the  franchises 
of  the  corporation,  the  latter  has  no  power  to  dispose  of  the  franchise 
of  its  members,  which  may  survive  in  the  mere  fact  of  corporate 
existence,  after  the  corporation  has  parted  with  all  its  property  and 
all  its  fecial  franchises.*  Expressions  of  this  character  have  been 
used  for  the  purpose  of  disldnguishing  the  rights  and  privileges  whidi 
the  corporation,  as  a  legal  being,  subsequenUy  acquires  and  controls, 
and  which,  when  transferable,  may  be  transferred  by  the  corporation 
itself,  from  the  franchise  of  being  and  existing  as  a  corporation,  which 
is  incfl^able  of  assignment,  and  which  survives  "in  the  mere  fact  of 
corporate  ^dstence"  after  aJl  property  capable  of  assignment  has  been 
transferred  to  others  by  the  corporation.  The  corporation  is,  how- 
ever, nothing  other  than  its  stockholders  or  members,  transformed 
into  and  existing  as  one  legal  being  by  permission  of  the  state.  The 
incorporators  and  their  associates  and  successors  are  the  body  politic 
or  corporate  by  its  name,  and,  as  such  body  politic  or  corporate,  they 
hold  the  right  to  exist  and  transact  the  business  specified  in  the  articles. 
They  hold  the  right  in  their  collective  capacity  as  a  corporation,  and 
not  severally  as  persons.  They  have  no  rights  in  regard  to  the  cor- 
porate franchise  that  they  can  exercise,  except  through  the  corpora- 
tion. It  is  the  corporation,  the  "body  politic  or  corporate,"  the  legal 
creature  comprised  of  the  incorporators,  iheii  associates,  and  succes- 
sors, that  is  vested  by  the  state  with  life  and  the  power  to  do.*  This 
is  well  exemplified  by  the  generally  established  principle  that  the 
corporate  franchise  is  a  species  of  property  assessable  as  such  to  the 
corporation.** 

69.  General  Construction  of  Corporate  Charters* — ^It  is  now  the  8e^ 

tied  doctrine  of  both  the  English  and  American  courts  that  an  act 
of  incorporation  is  a  bargain  between  a  company  of  adventurers  or 

6.  Brocket  v.  Ohio,  etc.,  R.  Co.,  14  fining  Co.,  121  N.  T.  582,  24  N.  £.  834, 
Pa.  St.  241,  53  Am.  Dee.  534;  Cleve-  18  A.  S.  R.  843,  9  L.RA.  33. 

land,  etc.,  R.  Co.  v.  Speer,  56  Pa.  St.  8.  Memphis,  etc.,  R.  Co.  «.  Railroad 
325,  94  /m.  Dec.  84.  Com'rs,  112  U.  S.  609,  5  S.  Ct  299,  28 

7.  Memphis,  etc.,  R,  Co.  v.  Railroad  U.  S.  (L.  ed.)  837, 

Com'rs,  112  U.  S.  609,  5  S.  Ct.  299,  28  9.  Society  for  Savings  v.  Coite,  6 

U.  S.  (L.  ed.)  837;  State  v.  Georgia  Wall.  594, 18  U.  S.  (L.  ed.)  897;  State 

Medical  Soc,  38  Ga.  608,  95  Am.  Dec.  Bank  v.  San  Francisco,  142  Cal.  276, 

408;  Fietsam  v.  Hay,  122  lU.  293,  13  75  Pac.  832,  100  A.  S.  R.  130,  64 

N.  E.  501,  3  A.  S.  R.  492;  State  v.  East  L.R.A.  918.   And  see  supra,  par.  3. 

Fifth  St.  R.  Co.,  140  Mo.  539,  41  S.  10.  Hamilton  Mfg.  Co.  v.  Massachn- 

W.  955,  62  A.  S.  R.  742,  38  L.R.A.  setts,  6  WaU.  632,  18  tJ.  S.  (L.  ed.) 

218;  People  v.  North  River  Sugar  Re-  904;  Horn  Silver  Hin.  Co.  v.  New 
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the  incorporators  and  the  public ;  that  the  rights  of  the  corporation  are 

such  as  the  very  terms  of  the  statute  confer;  and  that  any  ambiguity 
in  it  must  operate  against  the  adventurers  and  in  favor  of  the  public, 
as  in  case  of  all  other  public  grants.'*  Aa  said  by  the  federal  Supreme 
Court,  "The  rule  of  construction  in  this  class  of  cases  is  that  it  shall 
be  most  strongly  against  the  corporation.  Every  reasonable  doubt 
is  to  be  solved  adversely.  Nothing  is  to  be  taken  as  conceded  but  what 
is  given  in  unmistakable  terms,  or  by  implication  equally  clear.  The 
affirmative  must  be  shown.  Silence  is  negation  and  doubt  is  fatal 
to  the  claim.  The  doctrine  is  vital  to  public  welfare,  it  is  axiomatic 
in  this  court"  But  in  measuring  corporation  rights  we  are  to 
look  at  all  the  terms  in  the  fundamental  law  or  compact  We  can 
no  more  cut  out  some  of  them  or  mitigate  their  legal  effect  because 
they  are  in  a  proviso,  than  we  could  qualify  the  terms  of  a  private 
agreement  because  found  in  one  part  of  the  instrument  instead  of 
another.  The  whole  instrument  is  to  be  taken  together,  as  express- 
ing the  final  intentions  of  the  parties.'*  The  principle  is  this:  that 
all  rights  which  are  asserted  against  the  state  must  be  clearly  defined, 
and  not  raised  by  inference  or  presumption;  and  if  the  charter  is 
silent  about  a  power,  it  does  Qot  exist  If,  on  a  fair  reading  of  the 
instrument,  reasonable  doubts  arise  as  to  the  proper  interpretation 
to  be  given  to  it,  those  doubts  are  to  be  solved  in  favor  of  the  state ; 
and  where  it  is  susceptible  of  two  meanings,  the  one  restricting  and 
the  other  extending  the  powers  of  the  corporation,  that  construction 
is  to  be  adopted  which  works  the  least  harm  to  the  state.  But  if  there 
is  no  ambiguity  in  the  charter,  and  the  powers  conferred  are  plainly 
marked,  and  ^eir  limits  can  be  readily  ascertained,  then  it  is  the 

York,  143  U.  S.  305, 12  8.  Ct.  403,  36  446,  6  Am.  Rep.  247;  State  v.  Payne, 

U.  S.  (L.  ed.)  164;  Central  Pac.  K.  Co.  129  Mo.  468,  31  S.  W.  797,  33  L.R.A. 

V.  California,  162  U.  S.  91, 16  S.  Ct.  576;  Watson  Seminary  v.  Pike  County 

766,  40  U.S.  (L.  ed.)  903 ;  State  Bank  Ct.,  149  Mo.  57,  50  S.  W.  880,  45 

p.  San  Francisco,  142  Cal.  276,  75  Pac.  L.R.A.  675;  Syracuse  Water  Co.  v. 

832,  100  A.  S.  B.  130,  64  LuB^.  918.  Syracuse,  118  N.  Y,  167,  22  N.  E.  381, 

See  Taxation.  5  L.R.A.  546 ;  Dug^an  v.  Bridge  Co., 

11.  Charles  River  Bridge  v.  Warren  27  Pa.  St.  303,  67  Am.  Dec.  464;  Com. 

Bridge,  11  Pet  420,  9  U.  S.  (L.  ed.)  v.  Erie,  etc.,  R.  Co.,  27  Pa.  St.  339, 

773 ;  Perrine  v.  Chesapeake,  etc..  Can-  67  Am.  Dec.  471 ;  Thorpe  «.  Rutland, 

al  Co.,  9  How.  172, 13  U.  S.  (L.  ed.)  etc.,  R.  Co.,  27  Vt  140,  62  Am.  Dec. 

02;  Central  Transp.  Co.  v.  Pullman's  625;  Tuckahoe  Canal  Co.  v.  Tuckahoe, 

Palace  Car  Co.,  139  U.  S.  24, 11  S.  Ct.  etc.,  R,  Co.,  11  Leigh  (Va.)  42,  36  Am. 

478,  35  U.  S.  (L.  ed.)  55;  Stein  v.  Dec.  374. 

BienviUe  Water  Supply  Co.,  141  U.  8.     12.  Northwestern  Fertilizing  Co.  v. 

67,  U  S.  Ct  802,  35  U.  S.  (L.  ed.)  Hyde  Park,  97  U.  8.  659,  24  U.  S.  (L. 

622;  Mobile  v.  Louisville,  etc.,  R.  Co.,  ed.)  1036. 

84  Ala.  115,  4  So.  106,  5  A.  S.  R.  342;     13.  Branch  of  Piqna  State  Bank  v. 

Rockland  Water  Co.  v.  Camden,  etc.,  Knoop,  16  How.  369, 14  U.  S.  (L.  ed.) 

Water  Co.,  80  Me.  544,  15  Atl.  785,  1  977;  Dugan  v.  Bridge  Co,  27  P*.  St 

LJtA.  388;  Inland  Fisheries  Com'rs  v.  303,  67  Am.  Dee.  464. 
Holyoke  Water  Power  Co.,  104  Mass. 
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duty  of  the  court  to  sustain  and  uphold  it,  and  to  cany  out  the  true 
meaning  and  intention  of  the  parties  to  it^*  The  cases  fully  recognise 
and  oiHrm  this  principle.^"  The  general  rule  that  charters  should  be 
strictly  construed  against  the  corporation  and  in  favor  of  the  public 
is  vigorously  applied  when  an  exclusive  privilege  is  claimed  by  the 
corporation;  and  the  principle  is  well  settled  that  the  grant  of  an 
exclusive  privilege  will  never  be  implied  unless  clearly  granted,  so 
as  to  preclude  ttie  grant  of  a  competing  privilege  to  others."  And  the 
same  is  true  where  an  exemption  from  taxation  is  claimed  under  a 
charter.^'  Also  the  rule  in  favor  of  a  strict  construction  applies 
with  peculiar  force  to  articles  of  assodation  for  corporations  which 
are  formed  under  general  laws,  and  which  are  a  substitute  for  a  legis- 
lative charter,  and  assume  and  define  the  powers  of  the  corporation 
by  the  mere  act  of  the  aBsociat<s,  without  any  supervision  of  the  legis- 
lature or  of  any  public  authority.*®  While  particular  words  and 
phrases  are  generally  to  be  given  their  natural  and  well  understood 
meaning,  they  may,  however,  be  restricted  by  reason  of  the  circum- 
stances and  context  in  which  they  are  used.  Thus  the  words  "per^ 
petual  succession"  in  the  charter  of  a  'corporation  formed  by  purcha-sers 
under  a  deed  of  trust  of  the  property  (H  a  prior  corporation  organized 
under  a  statute  that  limited  its  existfince  to  thirty  years  and  to  which 
the  charter  refers  for  powers,  privileges,  franchises,  and  limitations 
of  the  new  corporation,  imply  nothing  more  than  a  continuous  succes- 
sion during  the  existence  of  the  corporation  for  the  penod  limited.** 

14.  Binghamton  Bridge,  3  Wall.  51,  Com.  v.  Erie,  etc.,  R.  Co.,  27  Pa.  St. 

18  U.  S.  (L.  ed.)  137.  339,  67  Am.  Dec.  471. 

16.  St.  Clair  County  Turnpike  Co.  16.  Charles  River  Bridge  v.  Warren 

V.  Illinois,  96  U.  S.  63,  24  U.  S.  (U  Bridge,  11  Pet.  420,  9  U.  S.  (L.  ed.) 

ed.)  651;  Northwestern  Fertilizing  Co.  773;  Mills  v.  St.  Clair  County,  8  How. 

V.  Hyde  Park,  97  U.  S.  659,  24  U.  S.  569,  12  U.  S.  (L.  ed.)  1201;  Bing- 

(L,  ed.)  1036;  Oregon  R.,  etc.,  Co.  v.  hamton  Bridge,  3  Wall.  61,  18  U.  S. 

Oregonian  R.  Co.,  130  U.  S.  1,  9  S.  Ct.  (L.  ed.)  137;  Rockland  Water  Co.  v. 

409,  32  U.  S.  (L.  ed.)  837;  Central  Camden,  etc..  Water  Co.,  80  Me.  544, 

Transp.  Co.  v.  Pullman's  Palace  Car  15  Atl.  785,  1  L.R.A.  388;  Scanlon 

Co.,  139  U.  S.  24,  11  S.  Ct.  478,  35  Electric  L.,  etc.,  Co.'a  Appeal,  122  Pa. 

U.  S.  (L.  ed.)  55;  Stein  v.  Burden,  24  St.  154,  15  Atl.  446,  9  A.  S.  R.  79,  1 

Ala.  130,  60  Am.  Dec.  453;  Mobile  v.  Lit.A.  285;  Tnckahoe  Canal  Co.  v. 

lionisville,  etc.,  R.  Co.,  84  Ala.  115,  4  Tuckaboe,  etc.,  R.  Co.,  11  Leigh  (Va.) 

So.  106,  5  A.  S.  R.  342;'Sin^eton  v.  42,  86  Am.  Dec.  374. 

Southwestern  R.  Co.,  70  Ga.  464,  48  17.  State  v.  Newark,  35  N.  J.  L.  157, 

Am.  Rep.  574;  Blair  v.  Perpetual  Ins.  10  Am.  Rep.  223.  See  Tax&tiom. 

Co.,  10  Mo.  559,  47  Am.  Dee.  129;  18.  Oregon  R.,  etc.,  Co.  v.  Oregonian 

State  V.  Payne,  129  Mo.  468,  31  S.  W.  R.  Co.,  130  U.  S.  1,  9  S.  Ct.  409,  32 

797,  33  L.R.A.  576;  People  v.  Utica  U.  S.  (L.  ed.)  837;  Central  Transp. 

Ins.  Co.,  15  Johns.  (N.  Y.)  358,  8  Co.  v.  Pullman'a  Palaoe  Car  Co.,  139 

Am.  Dec.  243;  New  York,  etc.,  R.  Co.  U.  S.  24,  11  S.  Ct  478,  35  U.  S.  (L. 

V.  Kip,  46  N.  Y.  546, 7  Am.  Rep.  385;  ed.)  55. 

Syracnse  Water  Co.  v.  Syraeose,  116  19.  State  v.  Hannibal,  etc..  County 

N.  Y.  167,  22  N.  E.  381,  5  hM^.  546;  Gravel  Road  Co.,  138  Ho.  332.  39  8. 
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And  a  word  used  in  a  charter  granted  at  an  early  date  may  not  include 
a  newly  discovered  or  invented  thing  because  such  thing  is  called  by 
the  old  familiar  word." 

70.  Transfer  of  Corporate  Franchise. — The  franchise  of  becoming 
and  being  a  corporation,  in  its  nature,  is  incommunicable  by  the  acte 
of  the  parties  and  incapable  of  passing  by  assignment.  The  franchise 
to  be  a  corporation  clearly  cannot  be  transferred  by  any  corporate 
body  of  its  own  will.  Such  a  franchise  is  not  in  its  nature  transmis- 
sible. The  franchise  to  be  a  corporation  is,  therefore,  not  a  subject 
of  sale  and  transfer,  unless  the  law,  by  some  positive  provision,  has 
made  it  bo  and  pointed  out  the  modes  in  which  satAx  sale  and  transfer 
may  be  effected.^  The  right  to  be  a  corporation,  or  the  corporate 
right  of  life,  is  inseparable  from  the  corporation  itself.  It  is  a  part 
of  it,  and  cannot  be  sold  or  assigned.  That  franchise  is  general  and 
dies  with  the  corporation,  for  it  cannot  survive  dissolution  or  repeal.* 
Thus,  where  the  statute  creating  a  railroad  company  authonzed  it 
to  mortgage  its  "charter"  and  works,  it  has  been  held  that  the  corpora- 
tion had  no  power  to  mortgage  the  franchise  to  be  a  corporation  bo 
as  to  pass  such  right  under  a  foreclosure  of  the  mortgage;  the  fran- 
chise of  being  a  corporation  is  not  impliedly  necessary  to  secure  to 
the  mortgage  bondholders  or  the  purchasers  at  the  foreclosure  sale, 
the  substantial  rights  intended  to  be  secured,  as  they  acquire  the  own- 
ership of  the  railroad,  and  the  property  incident  to  it  and  the  franchise 
of  maintaining  and  operating  it  as  such,  and  the  corporate  existence 
is  not  essential  to  its  use  and  enjoyment* 


71.  In  General. — While  the  principle  was  announced  in  a  very 

early  Massachusetts  case,^  it  was  settled  shortly  afterwards  by  the 
fedOTal  Supreme  Court  in  the  celebrated  Dartmouth  College  case, 
(1819)  that  the  charter  of  a  corporation  is  a  contract  and  entitled 

W.  910,  36  L.BJL  457.   See  infra,  N.  W.  809,  84  A.  S.  R.  589;  Lord  v. 

par.  76.  Equitable  Assur.  Soc,  194  N.  Y.  212, 

20.  Passaic  River,  etc..  Bridges  v.  87  N.  E.  443,  22  L.R.A.(N.8.)  420; 

Hoboken  Land,  etc.,  Co.,  1  Wall.  116,  Coe  c.  Columbus,  etc.,  R.  Co.,  10  Ohio 

17  U.  S.  (L.  ed.)  571  (holding  that  the  St.  372,  75  Am.  Dec.  518  and  note, 

word  "bridge"  as  used  in  a  charter  2.  Lord  v.  Equitable  Assur.  Soc, 

granted  in  1790  did  not  inelnde  a  rail-  194  N.  Y.  212,  87  N.  £.  443,  22  L^A. 

road  bridge).  (N.S.)  420. 

1.  Memphis,  etc.,  R.  Co.  v.  Railroad  3.  Memphis,  etc.,  R.  Co.  v.  Railroad 

Com'rs,  112  U.  S.  609,  5  S.  Ct.  299,  28  Com'rs,  112  U.  S.  609,  5  S.  Ct.  299, 

U.  S.  (L.  ed.)  837;  Fietsam  v.  Hay,  28  U.  S.  (L.  ed.)  837. 

122  111.  293,  13  N.  E.  501,  3  A.  S.  R.  4.  Wales  v.  Stetson,  2  Mass.  143,  3 

492;  Bardatown,  etc.,  R.  Co.  v.  Met-  Am.  Dec  39.  Contra,  Carrie's  Adm'ra 

ealf^  4  Mete  (Ky.)  199,  81  Am.  Dec  v.  Mutual  Assur.  Soc,  4  Hen.  &  U. 

641 ;  Detroit  Citizens'  St.  R.  Co.  v.  De-  (  Vb.)  315,  4  Am.  Dec  617. 
troit,  125  Mieli.  673,  85  N.  W.  96,  86 
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to  protection  under  the  provision  of  the  constitution  of  the  United 
States  prohibiUng  the  several  states  from  passing  any  law  impairing 
the  obligation  of  contracts,'  and  this  decision  has  been  quoted  and 
cited  many  times.*  It  will  be  noted  that  by  the  decision  in  the  Dart- 

6.  Dartmoath    College    v.    Wood-  Qas  Lig^t  Co.   v.  LotUBiana,  etc., 

ward,  4  Wheat  518,  4  U.  8.  (L.  ed.)  Manufg  Co.,  115  U.  S.  650,  6  S.  Ct. 

629.  As  to  thf  principle  tbat  the  pro-  252,  29  U.  S.  (L.  ed.)  516;  New  Or- 

hibition  againat  laws  impairing  the  leans  Water  Works  Co.  v.  Rivers,  115 

obhgation   of  contracts   appUes   to  U.  S.  674,  6  S.  Ct.  273,  29  U.  S.  (L. 

contracts  of  the  state  as  well  as  to  the  ed.)  525;  LooLsrille  Gas  Go.  v.  Citi- 

contracts  of  individnals,  see  CONsnTO-  zens'  Gas  Co.,  115  U.  S.  683,  6  8.  Ct. 

TiOMAL  L&w,  vol.  6,  p.  333  et  seq.  265,  29  U.  S.  (L.  ed.)  610;  Pearsall 

6.  Green  v.  Biddle,  8  Wheat.  1,  5  v.  Great  Northern  Ry.  Co.,  161  U.  S. 
U.  S.  (L.  ed.)  547;  Providence  Bank  646,  16  8.  Ct.  705,  40  U.  S.  (U  ed.) 
D.  Billings,  4  Pet  514,  7  U.  S.  (L.  838;  Long  Island  Water  Supply  Co. 
ed.)  939;  NeU  v.  Ohio,  3  How.  720,  v.  Brooklyn,  166  U.  S.  685,  17  S.  Ct. 
11  U.  S.  (L.  ed.)  800;  Planters'  Bank  718,  41  U.  S.  (L.  ed.)  1165;  Looker 
«.  Sharp,  6  How.  301,  12  U.  S.  (L.  v.  Maynard,  179  U.  8.  46,  21  8.  Ct. 
ed.)  447;  Vincennes  University  v.  In-  21,  45  U.  S.  (L,  ed.)  79;  Arkansas 
diana,  14  How.  268,  14  U.  S.  (L.  ed.)  Stave  Co.  v.  State,  94  Ark.  27,  125 
416;  Piqua  Branch  of  State  Bank  of  S.  W.  1001,  140  A.  S.  R.  103,  27 
Ohio  V.  Knoop,  16  How.  369,  14  U.  L.R^.(N.S.)  255;  Union  Pac.  Ry. 
S.  (L.  ed.)  977;  Mechanics,  etc.,  Bank  Co.  v.  De  Bask,  12  Colo.  294,  20  Pae. 
V.  Debolt,  18  How.  380,  15  U.  8.  (L.  752,  13  A.  S.  R.  221,  3  L.R.A.  350; 
ed.)  458;  Jefferson  Branch  Bank  v.  Derby  Tnmpike  Co.  v.  Parks,  10  Conn. 
SkeUy,  1  Black  436,  17  U.  S.  (L.  ed.)  522,  27  Am.  Dec.  700:  Enfteld  ToU 
173;  Bridge  Prop'rs  ».  Hoboken  Co.,  Bridge  v.  Hartford  &  N.  H.  R.  Co., 
1  WaU.  116,  17  U.  8.  (L.  ed.)  571;  17  Conn.  40,  42  Am.  Dec.  716;  Bailey 
Hawthorne  v.  Calef,  2  Wall.  10,  17  v.  Philadelphia,  etc.,  R.  Co.,  4  Har. 
U.  S.  (L.  ed.)  776;  Binghamton  (Del.)  389,  44  Am.  Dee.  593;  State  v. 
Bridge,  3  Wall.  51,  18  U.  S.  (L.  ed.)  Georgia  Medical  Soc,  38  Ga.  608,  95 
137;  Home  of  Friendless  v.  Rouse,  Am.  Dec.  408;  Bruce  v.  Schayler,  9 
8  WaU.  430,  19  U.  S.  (L.  ed.)  495;  ID.  221,  46  Am.  Dec.  447;  Western 
Penn^lvania  CoU^e  Cases,  13  Wall.  Paving,  etc,  Co.  v.  Citizens'  St.  R.  Co., 
190,  20  U.  S.  (L.  ed.)  550;  Wilmington  128  Ind.  525,  26  N.  E.  188,  28  N.  E. 
&  Weldon  R.  Co.  v.  Reid  Sheriff,  13  88,  25  A.  S.  R.  462,  10  hJRA.  770; 
Wall.  264,  20  U.  8.  (L.  ed.)  568;  Downing  v.  Indiana  SUte  Board  of 
Tomlinson  v.  Jessup,  15  Wall.  454,  Agricultnre,  129  Ind.  443,  28  N.  E. 
21  U.  S.  (L.  ed.)  204;  MUIer  v.  New  123,  614,  12  L.R.A.  664;  Street  v. 
York,  15  WaU.  478,  21  U.  S.  (L.  ed.)  Vamey  Electrical  Supply  Co.,  160  Ind. 
98;  Holyoke  Co.  v.  Lyman,  15  Wall.  338,  66  N.  E.  895,  98  A.  S.  R.  325, 
500,  21  U.  8.  (L.  ed.)  133;  Delaware  61  L.RjL.  154;  Rodemacher  v.  MU- 
Railroad  Tax,  18  Wall.  206,  21  U.  S.  waukee,  etc.,  Ry.  Co.,  41  la.  297,  20 
(L.  ed.)  888;  Shields  v.  Ohio,  95  U.  Am.  Rep.  592;  Griffin  «.  Kentacky  Ins. 
S.  319,  24  U.  8.  (L.  ed.)  357;  Maine  Co.,  3  Bush  (Ky.)  592,  96  Am.  Dee. 
Central  R.  Co.  v.  Maine,  96  U.  8.  499,  259;  Com.  v.  MobUe  ft  0.  R.  Co.  (Ky.) 
24  U.  S.  (L.  ed.)  836;  Sinking  Fund  64  S.  W.  451,  54  LJt.A.  916;  Mont- 
Cases,  99  U.  8.  700,  25  U.  8.  (L.  ed.)  pelier  Academy  Trustees  v.  George,  14 
496;  Union  Passenger  Ry.  Co.  v.  Phila-  La.  395,  33  Am.  Dec.  585;  Shreveport 
delphia,  101  U.  S.  528,  25  U.  8.  (L.  Traction  Co.  v.  Shreveport,  122  La.  1, 
ed.)  912;  Stone  v.  Mississippi,  101  U.  47  So.  40,  129  A.  8.  R.  345;  Lincoln, 
S.  814,  26  U.  8.  (L.  ed.)  1079;  Green-  ete..  Bank  v.  Richardson,  1  GnenL 
wood  V.  Freight  Co.,  105  U.  S.  13,  (Me.)  79, 10  Am.  Dec  34;  Tmstees  ot 
U  U.  S.  (L.  od.)  961;  New  Orieans  New  Oloneestn  School  Fund  «.  Bni4- 
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mouth  College  case  it  was  settled  that  the  contract  which  a  state  may 
not  impair  may  as  wdl  be  contained  in  a  charter  granted  during  the 
colonial  period  as  by  the  state  after  the  adoption  of  the  federal  con- 
stitution. The  same  doctrine  is  applied  to  corporations  organized 
under  a  general  corporation  law  of  a  state,  and  whatever  is  granted 
«ther  under  special  or  general  law  is  secured  subject  only  to  the 
limitations  and  reservations  in  the  charter  or  in  the  laws  or  constitu- 
tions which  govern  it.  An  amendment  to  a  charter  of  a  corporation 
when  accepted  forms  a  part  of  the  contract  from  that  date  and  is  of 
the  same  obligatory  character.'  Frequently  the  charter  is  spoken 
of  as  a  contract  between  the  sovereignty  and  the  corporators.®  On 
the  other  hand  a  purely  public  corporation,  created  as  a  part  of  the 
government,  such  as  a  municipal  corporation,  being  a  mere  agent 
of  the  state,  as  regards  its  governmental  or  public  character,  is  in  no 
contract  relation  with  its  sovereign  at  whose  pleasure  its  charter  may 
be  amended,  changed  or  revoked  without  the  impairment  of  any  con- 
stitutional obligation,  though  such  a  corporation  in  respect  of  its 
private  or  proprietary  rights  and  interests  may  be  entitied  to  con- 
stitutional protection.'  The  property  of  a  corporation,  including  its 


bory,  11  M&  118,  26  Am.  Dec.  515;  kie  v.  Hackensack,  etc.,  R.  Co.,  18  N. 

Yarmouth  v.  North  yarmonth,  34  Me.  J.  Eq.  178,  90  Am.  Dee.  617;  Tins- 

411,  56  Am.  Dec.  666;  CoSRd  v.  Rich,  man  t>.  Belvidere  Delaware  R.  Co., 

46  Me.  507,  71  Am.  Deo.  659;  Rock-  26  N.  J.  L.  148,  69  Am.  Dec.  565; 

]and  Water  Co.  v.  Camden,  etc.,  Water  United  R.  &  Canal  Cos.  v,  Weldon,  47 

Co.,  80  Me.  544, 15  Atl.  786, 1  L.R.A.  N.  J.  L.  59,  54  Am.  Rep.  114;  People 

388 ;  Hammond  Beef  &  Frovieion  Co.  v.  O'Brien,  111  N.  Y.  %,  18  N.  E.  692, 

«.  Beet,  91  Me.  431,  40  Atl.  338,  42  7  A.  S.  R.  684,  2  L.R.A.  255  and  note; 

L.R.A.  528;  Re^nts  of  Dniversity  of  State  v.  Richmond,  etc.,  R.  Co.,  73  N. 

Maryland  v.  WUliams,  9  Oill  &  J.  C.  537,  21  Am.  Rep.  473;  State  v. 

(Md.)  365,  31  Am.  Dec.  72;  Wales  v.  Neff,  52  Ohio  St.  375,  40  N.  £.  720, 

Stetson,  2  Mass.  143,  3  Am.  Dec.  39;  28  L,R.A.  409;  Brown  «.  Hnmmel,  6 

King  V.  Dedham  Bank,  15  Mass.  447,  Pa.  St.  86,  47  Am.  Dec.  431;  Com.  v. 

8  Am.  Dec  112;  Crease  «.  Babcock,  GoUen,  13  Pa.  St.  133,  53  Am.  Dec. 

23  Pick.  (Mass.)  334,  34  Am.  Dec.  450  and  note;  Knoxrille  &  0.  R.  Co. 

61;  Commonwealth  v.  Eastern  R.  Co.,  «.  Harris,  99  Tenn.  684,  43  S.  W.  115, 

103  Mass.  254,  4  Am.  Rep.  555;  In-  53  L.R.A.  921;  Pingry  v.  Washburn, 

land  Fisheries  Comers  v.  Holyoke  Wat-  1  Aikens  (Yt.)  264, 15  Am.  Dee.  676; 

er  Power  Co.,  104  Mass.  446,  6  Am.  Thorpe  v.  Rutland,  etc.,  R.  Co.,  27 

Rep.  247;  Gary  Library  v.  Bliss,  151  Vt  140,  62  Am.  Dec  625. 
Mass.  364,  25  N.  E.  92,  7  L.R.A.  765;     Notes:  62  A.  S.  R.  165;  10  URJL 

Midugan  State  Bank  v.  Hastings,  1  406  ;  60  L.R.A.  37. 
Doi^.  (Mich.)  225,  41  Am.  Dec.  549  ;     7.  Tomlinson  v.  Jessnp,  15  Wall. 

Flint,  etc..  Plank  Road  Co.  v.  Wood-  454,  21  U.  S.  (L.  ed.)  204. 
hall,  25  Mich.  99,  12  Am.  Rep.  233  ;     8.  Binghamton  Bridge,  3  Wall.  SI, 

Gorman  v.  Pacific  R.  Co,  26  Mo.  441,  18  U.  S.   (L.  ed.)  137;  Middlesex 

72  Am.  Dee.  220;  Sloan  v.  Pacific  R.  Tampike  Corp.  v.  Swan,  10  Mass.  384, 

C*.,  61  Mo.  24,  21  Am.  Rep.  397;  6  Am.  Dee.  139:  Flint,  ete.,  Road  Co. 

Watson   Seminary  v.  Pike  County  v.  Woodhnll,  26  Mieli.  99, 12  Am.  Bepw 

Cenrt,  149  Mo.  57,  60  S.  W.  880,  233. 

46  L.RJk.  675;  Bacfaw  v.  Lebanon,     9.  New   Orleans  «.  New  Orleans 

11 N.  H.  19,  35  Am.  Dee  466;  Zabris-  Water  Worin  Co.,  142  U.  S.  79,  13 
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franchises,  m&y  be  taken  for  a  public  use  if  public  exigencies  require 
it  for  that  purpose,  even  though  such  taking  may  incidentally  put 
an  end  to  the  corporate  powers  by  leaving  nothing  for  them  to  be 
exercised  on.^^  And  where  the  power  of  eminent  domain  is  con- 
ferred upon  a  corporation  and  the  mode  of  exercising  the  power  speci- 
fied the  legislature  may  change  the  mode,'*  So  legislation  which  may 
injuriously  affect  the  privileges  of  a  corporation  is  not  necessarily  an 
impairment  of  the  contract.  This  is  aptly  shown  in  regard  to  corpo- 
rations holding  nonexclusive  franchises  where  a  second  corporation 
is  created  with  powers  and  privileges  which  necessarily  produce  inju- 
rious effects  and  consequences  to  the  first.**  Sometimes  a  power  in 
the  nature  of  a  police  or  sanitary  regulation  is  conferred  on  a  private 
corporation ;  this  power  is  not,  however,  a  vested  riglit  which  cannot  be 
taken  away  by  the  legislature.  Thus  a  police  or  sanitary  regulation 
in  the  charter  of  a  medical  institution,  providing  for  the  examination 
and  licensing  by  such  institution  of  persons  seeking  to  practice  medi- 
cine, and  for  the  payment  of  a  fee  therefor,  and  imposing  a  fine  for 
practicing  without  such  license,  creates  no  vested  right  in  the  corpo- 
ration which  will  prevent  a  repeal  of  such  regulation.**  So  a  provi- 
sion in  a  charter  whereby  £mes,  forfeitures,  and  penalties  accruing  to 
a  certain  county  are  granted  to  the  corporation,  is  not  a  contract  within 
the  constitutional  protection,  but  may  be  changed  at  the  will  of  the 
legislature.*^  Again  corporations  are  subject  to  l^slative  control 
equally  with  natural  persons;  that  is,  they  may  be  controlled  in  all 
matters  coming  within  the  general  range  of  legislative  authority,  sub* 

S.  Ct.  142,  35  U.  8.  (L.  ed.)  943;  Weldon,  47  N.  J.  L.  59,  54  Am.  Rep. 

Montpelier    Academy     Trustees     v.  114  (charging  court  to  which  app^ 

George,  14  La.  395,  33  Am.  Dec.  585 ;  may  be  taken) ;  McCrea  v.  Port  Royal 

Yarmouth  v.  North  Yarmouth,  34  Me.  R.  Co.,  3  S.  C.  381,  16  Am.  Rep.  729. 

411,  56  Am.  Dec  666;  Watson  Sem-  12.  Charles  River  Bridge  t>.  Warren 

inary  v.  Pike  County  Court,  149  Mo.  Bridge,  11  Pet.  420,  9  U.  S.  (L.  ed.) 

57,  50  S.  W.  880,  45  L.R.A.  675;  Tins-  773;  Washington,  etc..  Turnpike  Co. 

man  t>.  Belvider«  Delaware  R.  Co.,  26  v,  Maryland,  3  Wall.  210,  18  V.  S. 

N.  J,  L.  148,  69  Am.  Dec  565;  Brown  (L.  ed.)  180;  Rockland  Water  Co.  v. 

V.  Hummel,  6  Pa.  St.  86,  47  Am.  Dec.  Camden,  etc..  Water  Co.,  80  Me.  544, 

431.  15  AU.  785,  1  L.R.A.  388;  Syracuse 

Note:  53  Am.  Dec  470.    But  see  Water  Co.  v.  Syracuse,  116  N.  Y.  167, 

Bowdoinham  e.  Richmond,  6  Greenl.  22  N.  E.  381,  5  L.R.A.  546;  Skaneate- 

(Me.)  112, 19  Am.  Dec  197.   And  see  les  Water  Works  Co.  v.  Skaneateles, 

MtiNiciPAD  COBPORATiONS  and  other  161  N.  Y.  154,  55  N.  E.  562,  46 

titles  relating  to  particular  public  cor-  Tj.R.A.  687;  Tuekahoe  Canal  Co.  v, 

porattoDS.  Tuekahoe,  etc.,  R.  Co.,  U  lisigh  (Va.) 

10.  Backus  V.  Lebanon,  11  N.  H.  19,  42,  36  Am.  Dec  374. 

35  Am.  Dec  466  and  note.  See  also  13.  Regents  of  University  of  Mary- 
Fort  Wayne  Land  &  Improvement  Co.  land  v.  Williams,  9  Qill  &  3,  (Md.) 
v.  Maumee  Avenue  Gravel  Road  Co.,  365,  31  Am.  Dec.  72. 
132  Ind.  80,  30  N.  E.  880,  15  L.RJl.  14.  Watson  Seminary  v.  Pike  Goob- 
651.   See  Ehinsnt  Douain.  ty  Court,  149  Mo.  67,  50  S.  W.  880, 

11.  United  R.,  etc.,  Canal  Cos.  v.  45  LJt.A.  675. 
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j«ct  to  the  limitation  of  not  impairing  the  obligation  of  contracts,  and 
provided  the  essential  franchise  is  not  taken  without  compensation.*'^ 

72.  Contractual  Relation  between  Corporation  and  Stockholders 
and  Stocholders  Inter  Se. — The  charter  of  a  corporation  constitutes 
a  contract  between  it  and  its  stockholders  and  also  between  the  stock- 
holders inter  se  which  is  entitled  to  protection  as  against  attempted 
action  by  the  corporation,  though  wiUi  the  consent  of  the  legislature 
and  a  majority  of  the  stocliholders,  in  so  far  as  the  interests  of  noa- 
consenting  stockholders  are  concerned.^'  Thus  there  is  a  contract 
on  the  corporation  with  respect  to  its  stockholders  and  on  the  stock- 
holders with  respect  to  each  other  that  no  fundamental,  radical  or 
material  change  in  the  purposes  of  the  corporation  shall  be  made, 
and  the  corporation,  even  with  the  consent  of  a  majority  of  its  stock- 
holders, has  no  right  to  accept  an  amendment  of  its  charter  so  chang- 
ing the  purposes  of  the  corporation  as  against  nonconsenting  stock- 
holders.*' Therefore  a  stockholder  who  has  not  assented  to  a  change 
of  the  charter  extending  or  otherwise  materially  changing  the  corpo- 
rate objects  is  not  liable  for  assessments  levied  to  advance  such  addi- 
tional objects,'*  nor  can  a  charter  be  so  altered  as  to  deprive  stock- 
holders of  their  rights  as  such,  as  where,  after  free  colored  persons 
had  become  stockholders  under  an  original  charter,  a  subsequent  char- 
ter was  granted,  in  which  the  right  to  hold  stock  was  confined  to  free 
white  citizens.**  This  contractual  relation  is  well  exemplified  in  cases 
of  attempted  consolidation  and  it  is  held  that  in  tiie  absence  of  a 
reservation  by  the  legislature  of  the  right  to  alter  or  amend  the  char* 
ter,  a  corporation  cannot,  though  legislative  authority  is  given,  con- 
solidate with  another  corporation  though  a  majority  of  the  stock- 
hold^  consent,  against  the  dissent  and  protest  of  the  minority.'* 
[n  England  it  has  been  held  that  a  corporation  cannot  contract  itself 
out  of  the  power  conferred  on  it  by  the  statutes  of  altering  and  amend- 
ing its  articles  of  association.* 

73.  Non-Fundamental  Changes.— Nonfundamental  or  immaterial 
changes  in  the  charter  may  be  made,  however,  without  Impairing  any 

15.  Thorpe  c.  Rutland,  etc.,  R.  Co.,  Ann.  Caa.  19120  1188  and  note;  Za- 
27  Vt.  140,  62  Am.  Dec.  625.  See  briskie  v.  Hackensack,  etc.,  R.  Co^  18 
infra,  par.  611  et  teq.,  as  to  the  gen-  N.  J.  Eq.  178,  90  Am.  Dec.  617;  Hart- 
eral  regulation  of  corporation  under  ford,  etc.,  R.  Co.  tJ.  Crosswell,  5  Hill 
the  police  power.    .  (N.  Y.)  383,  40  Am.  Dec.  354. 

16.  Clearwater  v.  Meredith,  1  Wall.      Note:  53  Am.  Dec.  462. 

25,  17  U.  S.  (L.  ed.)  604.  18.  Union  Locks  &  Canals  v.  Torone, 

17.  aearwater  v.  Meredith,  1  Wall.  1  N.  H.  44,  8  Am.  Dec.  32. 

25,  17  U.  S.  (L.  ed.)  604;  Chicago  19.  Boisdere  u.  Citizens' Bank,  9  La. 

City  Co.  fl.  Allerton,  18  Wall.  233,  21  506,  29  Am.  Dec.  453. 

0.  S.  (li.  ed.)  902;  American  Printing  20.  See  infra,  par.  140  et  seq. 

Hoose  for  Blind  v.  Trustees,  104  U.  S.  1.  Walker  v.  London  Tramways  Co., 

711,  26  U.  S.  (L.  ed.)  902;  Perkins  12  Ch.  D.  705,  49  L.  J.  Ch.  23,  28 

V.  Coffin,  84  Conn.  275,  79  Atl.  1070,  W.  E.  163,  7  Eng.  Rnl.  Cas.  587. 
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contractual  obligation  and  such  an  amendment  is  valid  if  duly  accepted 
by  a  majority  of  the  stockholders.^  Thus  the  modification  of  the 
charter  of  a  railroad  company  in  enlarging  the  time  of  commencing 
and  completing  the  work  is  one  of  those  incidents  to  all  charters  which 
come  wiUiin  the  constitutional  power  of  the  state  to  exercise,  and  with 
due  notice  of  which  all  its  citizens  must  be  presumed  to  contract.  It 
is  not  one  of  those  fundamental  radical  changes  which  divert  the 
funds  from  the  original  purpose  to  which  they  were  dedicated,  or  ai-c 
manifestly  prejudicial  to  the  stockholder,  but  comes  within  that  class 
of  cases  in  which  the  change  is  held  to  be  auxiliary  to  the  original 
object  of  the  incorporation,  and  beneficial  to  the  stockholders.*  So 
it  has  been  held  that  the  grant  of  additional  powers  and  privileges 
to  the  corporation,  if  in  furtherance  of  the  main  design,  is  not  an 
invasion  of  the  contract  between  it  and  the  subscribers  to  its  capital 
stock.^  And  where  a  statute  amending  a  charter  on  the  consent  of  a 
majority  of  the  stockholders  contains  both  ^mdamental  and  non- 
fundamental  changes,  as  to  separable  and  independent  matters,  the 
amendment  may  take  effect  so  far  as  it  makes  nonfundamental 
change.*  As  to  what  changes  are  to  be  regarded  as  fundamental  and 
material  and  what  auxiliary  or  incidental,  no  exact  formula  can  be 
furnished,  but  each  case  must  be  left  for  determination  on  its  own 
peculiar  facts ;  •  and  while  in  most  cases  there  would  seem  to  be  no 
difficulty  in  determining  what  are  and  what  are  not  fundamental  or 
radical  changes  as  a  matter  of  law,  still  the  expressions  "material," 
"fundamental,"  or  "radical"  are  not  sufficiently  restricted  in  their 
meaning  to  prevent  a  conflict  in  ihe  authorities  as  shown  from  their 
examination.' 

74.  Changes  Affecting  Creditors  and  Third  Persons. — Also  as 
regards  creditors  of  the  corporation  who  contract  with  the  corpo- 
ration on  the  faitii  of  the  security  afforded  by  the  charter  there  may 
be  such  a  contractual  obligation  as  will  be  entitled  to  constitutional 
protection."  Thus  if  the  charter  contain  provisions  on  which  the 
public  ia  invited  to  give  credit^  and  which  hold  out  assurances  to  them 

2.  Perkins  e.  Coffin,  84  Conn.  275,  156,  37  Am.  Dec.  600  (privily  to 

79  Atl.  1070,  Ann.  Cas.  1912C  1188  navigation  rampany  to  increase  hei|^t 

and  note;  Stoi?  v.  Jersey  City,  etc.,  of  dams). 

R.  Co.,  16  N.  J.  Eq.  13,  84  Am.  Dec.  Note:  53  Am.  Deo.  463. 

134;  Com.  v.  Callen,  13  Pa.-  St.  133,  5.  Perkins  v.  Coffin,  84  Conn.  275, 

53  Am.  Dec.  450  and  note;  Carrie's  79  AU.  1070,  Ann.  Cas.  1912C  1188. 

Adm'rs  v.  Mntual  Assnr.  Soc.,  4  Hen.  6.  Perkins  v.  Coffin,  84  Conn.  275, 

&  M.  (Va.)  315,  4  Am.  Dec.  517.  79  AO.  1070,  Ann.  Cas.  1912C  1188. 

Note:  53  Am.  Dec.  462.  7.  Note:  53  Am.  Deo.  464. 

8.  Taggart  v.  Western  Maryland  R.  8.  Curran  v.  Arkansas,  15  How.  304, 

Co.,  24  Md.  563,  89  Am.  Dec.  760.  14  U.  S.  (L.  ed.)  705;  Baring  ».  Dab- 

4.  Pacific  R.  Co.  v.  Hughes,  22  Mo.  ney,  19  Wall.  1,  22  U.  S.  (L.  ed.)  90; 

201,  64  Am.  Dec.  265:  Gray  v.  Monon-  Gardner  v.  Hope  Ins.  Co.  9  R.  1. 194, 

cahela  Nav.  Co.,  2  Watts  &  S.  (Pa.)  11  Am.  Rep.  238. 
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that  if  they  will  give  credit  a  certain  fund  or  certain  persons  will 
became  responsible,  such  assurances  when  accepted  and  acted  on 
become  a  contract  the  obligation  of  which  is  protected  by  the  con- 
stitution. Accordingly  a  statute  repealing  a  former  statute  which 
imposed  a  liability  on  the  stockholders  limited  or  unlimited,  for  the 
corporate  debts,  is,  as  against  creditors  of  the  corporation  at  the  time 
of  the  repeal,  an  impairment  of  the  obligation  of  contracts,  and 
invalid .•  So  a  provision  in  the  charter  of  a  bank  that  its  bills  should 
be  receivable  in  payment  of  public  due^  creates  a  contract  with  all 
persons  who  may  take  the  bills  while  the  assurance  remains  unre- 
pealed.^* And  where  bills  issued  by  a  bank  are  payable  on  demand, 
a  statute  modifying  the  charter  of  the  bank  and  withdrawing  the 
assets  of  the  bank  into  a  different  channel  is  unconstitutional  as 
impairing  the  obligation  of  the  contract  between  the  bank  and  the 
holders  of  its  bills.^^  Sometimes  in  the  grant  of  franchises  to  public 
service  corporations^  provisions  are  made  which  may  be  incidentally 
beneficifll  to  third  persons.  Such  provisions,  however,  are  regarded 
as  made  for  some  anticipated  benefit  which  may  accrue  to  the  public 
and  not  as  a  bendit  or  gratuity  to  the  individuals  who  were  or  might 
be  benefited  thereby,  and  they  acquire  no  vested  rights  in  such  pro- 
visions B3  will  prevent  their  alteration  under  legislative  power.^' 
Thus  where  the  grant  of  a  street  railway  franchise  provides  that 
a  certain  class  of  persons  shall  be  carried  free,  persons  who  belong 
or  may  belong  to  such  class  have  no  vested  rights  conferred  thereby 
which  will  deprive  the  granting  power  of  the  right  to  abrogate  the 
provision.*' 

Commencement  and  DwraHon  of  Corporate  Existence 

75.  In  Gencral^The  commencement  of  corporate  existence  depends 
on  the  terms  of  the  statute  under  which  the  corporation  is  created.*' 
As  a  general  rule,  the  existence  of  corporations  formed  under  gen- 
eral laws  commences  when  there  has  been  a  substantial  compliance 
with  (he  conditions  precedent  prescribed  by 'the  statutes.  Under 
some  of  the  statutes  the  existence  of  the  corporation  commences 

9.  Hawthorne  «.  Calef,  2  Wall.  10,  v.  Hatcfainson  Water,  liriit  ft  Power 
17  U.  8.  (L.  ed.)  776.  And  see  infra,  Co.,  66  Kan.  496,  71  Pac.  S13,  61 
par.  332  et  sea.,  as  to  the  general  lia-  L.R.A.  52. 

bility  of  Btoekfaolden  for  corporate  13.  Little  Rock  R.,  etc.,  Co.  «. 
debts.  DoweU,  101  Arfe.  223,  142  S.  W.  165, 

10.  Woodmfl  V.  Trapnal,  10  How.  Ann.  CaB.  1913D  1086. 

190,  13  U.  S.  (L.  ed.)  383.  14.  Walton  v,  Oliver,  49  Kan.  107, 

11.  Curran  v.  Arkansas,  16  How.  30  Pac.  172,  33  A.  S.  R.  355;  Roose- 
304.  14  n.  B.  (L.  ed.)  705.  velt  -v.  Hambtin,  190  Mass.  127,  85 

12.  Little  Bock  B.,  etc.,  Co.  «.  N.  £.  96,  18  IJEtJL<N.S.)  748  and 
DoweU,  101  Ark.  223,  142  8.  W.  165,  note. 

Ann.  Cas.  1913D 1086  and  note;  Aafaer 
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at  the  time  when  the  articles  of  incorporation  are  filed  for  recor($  as 
required  by  tiie  statute.**  It  has  been  said  that  private  corporations 
are  formed  when  the  necessary  contractual  relations  are  created 
between  the  persons  clothed  by  law  with  the  powers  of  a  body  politic.*' 
"Immortality"  is  spoken  of  in  the  Dartmouth  College  case  as  one 
of  the  most  important  properties  of  a  corporation.*'  This  word  has 
also  been  used  frequently  in  a  similar  way,  but  this  is  clearly  shown 
by  the  authorities  on  the  subject  to  mean  only  the  capacity  of  con- 
tinuous succession  during  the  time  of  the  existence  of  the  corpora- 
tion, whether  that  is  definite'or  indefinite.  It  is  parallel  to  the  use  of 
the  words  "perpetual  succession."  *8  A  corporation  whose  charter 
does  not  limit  its  existence  to  a  definite  period  of  time  continues,  as  a 
general  rule,  in  legal  contemplation  until  it  has  been  dissolved  by 
some  prescribed  method.*'  On  the  other  hand  the  duration  of  a 
corporation,  though  unlimited  by  its  charter,  and  though  it  is  given 
the  capacity  to  have  perpetual  succession,  cannot  be  regarded  as  "ever- 
lasting/' within  the  general  and  common  meaning  of  that  word.  It 
may  be  dissolved  and  cease  to  exist  for  want  of  members,  by  volun- 
tary surrender  of  franchises,  forfeiture  by  misuser,  etc.***  At  the 
present  time  the  statutes  generally  prescribe  the  period  of  time  for 
which  corporations  shall  exist,  and  a  corporation  whose  term  of  exist- 
ence is  thus  limited  cannot  endure  beyond  the  prescribed  time  unless 
prolonged  by  the  same  authority  or  continued  for  the  purpose  of 
adjusting  and  closing  its  business.*  These  limitations  as  to  the  period 
of  time  for  which  the  corporation  is  to  exist  have  naturally  in  some 
cases  called  for  the  interpretation  of  the  statutes  creating  the  corporar 
tion.*  Where  a  statute  authorized  the  organization  for  thirty  years 
of  a  corporation  to  erect  a  toll  bridge,  subject  to  the  assent  of  the 
county  supervisors,  and  subsequently  the  supervisors  assented  to  the 
formation  of  the  corporation,  and  named  a  period  of  twenty  yeais  as 

15.  Sentinel  Co.  v.  A.  D.  HeiBel-  20.  State  v.  Payne,  129  Ho.  468,  31 
baeh  Motor  Wagon  Co.,  144  Wis.  224,  S.  W,  797,  33  L.R.A.  576;  State  v, 
128  N.  W.  861,  140  A,  S.  R.  1007,  Scott  County  Macadamized  Road  Co., 


16.  Benbow  «.  Cook,  115  N.  C.  324,  Cas.  656.  And  see  infra,  par.  707  ff 


17.  Dartmouth  College  v.  Wood-  1.  St.  Clair  County  Turnpike  Co.  «. 
ward,  4  Wheat.  518,  4  U.  S.  (L.  ed.)  lUioois,  96  U.  S.  63,  24  U.  S.  (L.  ed.) 
629.  651;  Virginia  Canon  Toll  Road  Co.  v. 

18.  State  V.  Payne,  129  Mo.  468,  31  People,  22  Colo,  429,  45  Pae.  398,  37 
S.  W.  797,  33  L.RA.  576  and  note;  L.R.A.  711. 

State  V.  Scott  County  Macadamized  Note:  33  LJI.A.  576.   And  see  m- 

Road  Co.,  207  Mo.  54, 105  S.  W.  752,  pra,  par.  47,  as  to  the  de  facto  exist- 

13  Ann.  Cas.  656.  ence  of  a  corporation  after  the  ex- 

19.  Snell  V.  Chicago,  133  III.  413,  24  piration  of  the  period  limited  for  its 
N.  £.  532,  8  L.R.A.  858;  State  «.  corporate  existence. 
Ladies  of  the  Sacred  Heart,  99  Mo.  2.  Notes:  33  LJt.A.  576;  19  Ann. 


32  L.R.A.(N.S.)  436. 


207  Mo.  54,  105  S.  W.  752,  13  Ann. 


20  S.  E.  453,  44  A.  S.  R.  454. 


seg. 


633,  12  S.  W.  293,  6  L.R.A.  84. 


Cas.  1213. 
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the  duration  of  its  existence,  it  was  held  that  the  time  fixed  by  the 
sapervisors  controlled,  as  the  creation  of  the  corporation  was  subject 
to  their  consent.'  The  general  laws  frequently  limit  the  corporate 
existence  to  a  certain  period  if  no  period  is  limited  by  the  charter,* 
but  such  a  provision  does  not  apply  to  a  corporation  whose  charter 
reserves  the  right  of  amendment  and  repeal  at  any  time  and  shows  a 
determination  on  the  part  of  the  legislature  to  make  it  perfect  and 
complete  without  reference  to  the  general  law;  especicdly  where  the. 
corporate  objects  and  purposes  are  such  as  to  ne^tive  any  intent  to 
limit  its  duration  to  twenty  years.* 

76.  Meaning  of  Phrase  "Perpetual  Succession.^~As  a  general  rule 
the  words  "perpetual  succession,"  as  used  in  chartms,  often  in  connec- 
tion with  a  further  provision  limiting  the  period  of  corporate  existence 
to  a  certain  number  of  years,  generally  mean  nothing  more  than  that 
tile  corporation  should  have  continuous  and  uninterrupted  succession 
so  long  as  it  should  continue  to  exist  as  a  corporation,  and  are  not 
intended  to  define  its  duration.'  If  no  limit  to  its  existence  either  by 
the  charter  or  by  the  general  law  is  fixed,  then  it  would  have  an  indefi- 
nite or  unlimited  duration.*  But  the  words  "perpetual  succession"  are 
not  always  given  the  meaning  stated  above.  In  the  case  of  a  corpo- 
ration, the  purpose  and  nature  of  which  denote  perpetuity,  for 
instance  a  life  insurance  company,  such  words  will  not  be  constjiied, 
according  to  the  general  rule,  as  meaning  a  continuance  of  succession 
merely  during  the  period  for  which  the  corporation  may  lawfully 
exist,  so  as  to  bring  such  a  company  within  the  operation  of  a  general 
statute  linnting  corporate  existence  to  a  period  of  twenty  years  in  the 
absence  of  some  special  provision  to  the  contrary.^  And  the  same 
seems  to  be  true  as  to  charitable  or  educational  institutions.* 

77.  Extension,  Renewal  or  RevivaL— In  the  absence  of  any  con- 
stitutional restriction  the  legislature  may  unquestionably  extend  the 
charter  of  an  existing  corporation,'  and  such  legislation  is  not  uncon- 
stitutional as  impairing  the  obligation  of  contracts  between  the  corpo- 

5.  QisnA  Rapids   Bridge   Co.  «.  Oerman  Mat.  life  Ins.  Co.,  224  Mo. 
Prange,  35  Mich.  400,  24  Am.  Rep.  84, 128  S.  W.  10, 19  Ann.  Cas.  1210. 
585.  Note:  19  Ann,  Cas.  1214. 

4.  Note:  33  L.R.A  677.  7.  State  v.  German  Mat.  life  Ina 

6.  State  V.  Ladies  of  the  Sacred  Co.,  224  Mo.  84, 128  S.  W.  19, 19  Ann. 
Heart,  99  Mo.  633,  12  S.  W.  293, -6  Cas.  1210. 

LJtA.  84.  8.  State  v.  Ladies  of  the  Sacred 

6.  State  V.  Payne,  129  Mo.  468,  31  Heart,  99  Mo.  533,  12  8.  W.  293,  6 

8.  W.  797,  33  LJI.A.  578  aod  note;  LJEIA..  84. 

State  V.  Hannibal,  etc..  Gravel  Road  Note:  19  Ann.  Cas.  1214. 

Co.,  138  Mo.  332,  39  S.  W.  910,  36  9.  National  Exch.  Bank  v.  Gay,  57 

LRA.  457;  State  v.  Scott  County  Ma-  Conn.  224, 17  Ati.  555,  4  L.R.A.  343; 

eadamized  Road  Co.,  207  Mo.  54,  105  Seneca  Min.  Co.  v.  Osman,  82  Mich. 

S.  W.  752,  13  Ann.  Gas.  656;  State  v,  573,  47  N.  W.  25,  9  LJEL&.  770. 
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ration  and  its  debtors  or  creditors.'*'  Equally  after  the  charter  of  a 
corporation  has  expired  it  may  be  revived  by  the  legislature,  which 
will  revive  the  former  corporation  and  not  create  a  new  one.**  At 
the  present  time  the  power  of  the  legislatures  of  the  several  states  to 
create  corporations  is  largely  r^tricted  by  constitutional  provisions,** 
and  according  to  the  prevailing  view  an  attempt  to  extend  the  corpo- 
rate existence  of  an  existing  corporation  is  within  such  a  restriction.*' 
Also  an  attempt  to  extend  the  corporate  existence  of  an  existing  cor- 
poration has  been  held  ineffectual  as  a  violation  of  a  constitutional 
provision  which  prohibited  the  legislature  from  granting  to  any  citi- 
zen or  class  of  citizens  privileges  or  immunities  which  upon  the  same 
terms  shall  not  belong  to  all  citizens.** 

Proof  of  Corporate  Existence 

78.  In  General. — The  general  rule  requires  the  production  of  the 
best  evidence  to  prove  corporate  existence,*^  and  therefore  that  fact 
is  not  provable  by  the  admissions  of  a  defendant  sued  by  a  corpora- 
tion where  better  evidence  is  attainable.**  Ordinarily  Uie  best  evi- 
dence rule  is  satisfied  by  producing  the  charter  or  a  duly  audienticated 
copy  and  showing  acta  of  user  under  it.*'  Where  the  creation  of  a 
corporation  has  been  shown,  it  is  not  necessary  to  show  a  regular  and 
unbroken  succession  of  trustees  or  directors,  but  it  is  sufficient  to  show 
that  there  are  persons  acting  as  such  and  exercising  corporate  fran- 
chises under  the  act  of  incorporation.**  In  case  of  a  corporation 
formed  under  the  provisions  of  a  general  statute,  requiring  certain 
acts  to  be  performed  before  the  corporation  can  be  considered  in  esse, 
or  its  transactions  possess  any  validity,  its  existence  must  be  proved  by 
showing  at  least  a  substantial  compliance  with  the  requirements  of  the 

10.  Vose  V.  Handy,  2  Greenl.  (Me.)  Gibb's  Estate,  157  Pa.  St.  59,  27  Atl. 
322,  11  Am.  Dec.  101 ;  Foster  v.  Essex  383,  22  L.R.A.  276.  See  also  Evi- 
Bank,  16  Mass.  245,  8  Am.  Dee,  135.  dencb. 

11.  Lincoln,  etc.,  Bank  v.  Richard-  16.  Welland  Canal  Co.  tf.  Hathaway, 
son,  1  Greenl.  (Me.)  79,  10  Am.  Dec.  8  Wend.  (N.  Y.)  480,  24  Am.  Dec.  51, 
34.  See  also  United  Bros.  v.  Williams,  As  to  matters  in  general  which  are 
126  Qa.  19,  54  S.  E.  907, 115  A.  S.  B.  provable  by  admissions,  see  Admis- 
64.  siONS  AND  Declajutioks,  vol.  1,  p. 

12.  See  supra,  par.  7.  488  et  aeq. 

13.  Re  Bank  of  Commerce,  153  Ind.  17.  Mokelnmne  Hill  Canal,  etc.,  Co. 
460,  55  N.  E.  224,  47  L.R.A.  489;  u.  Woodbury,  14  Cal.  424,  73  Am.  Dec. 
Clark  V.  American  Cannel  Coal  Co.,  658;  Mitchell  v.  Deeds,  49  111.  416,  95 
165  Ind.  213,  73  N.  E.  1083,  112  A.  Am.  Dec.  621;  Merchants  Bank  of  St. 
S.  R.  217;  Seneca  Min.  Co.  v.  Osmnn,  Louis  v.  Harrison,  39  Mo.  433,  Oii  Am. 
82  Mich.  573,  47  N.  W.  25,  9  L.E.A.  Dec.  285;  Welland  Canal  Co.  t?.  Hath- 
770.  away,  8  Wend.  (N.  Y,)  480,  24  Am. 

14.  Be  Bank  of  Commerce,  153  Ind.  Dec.  51. 

460.  55  N.  E.  224,  47  L.R.A.  489.  18.  Elizaheth  City  Academy  v.  Lind- 

15.  Jliller  r.  Pine  Min.  fV)..  3  Idaho  sey,  28  N.  C.  476,  45  Am.  Dec.  500. 
493,  31  Pac.  803,  35  A.  B.  K.  289;  Be 
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Btatute.^'  As  a  general  rule,  however,  a  certiiled  copy  of  the  articlee 
of  association  or  a  certificate  of  incorporatiou  issued  by  some  public 
officer,  usually  the  secretary  of  state,  is  made  admissible  to  prove  prima 
facie  the  corporate  existence.**"  And  though  a  statute  provides  for  the 
admission  in  evidence  of  a  certified  copy  of  the  charter  or  articles  of 
association  the  original  charter  or  articles  duly  certified  are  admis- 
sible,* and  the  original  article  of  incorporation  properly  recorded  are 
admissible  in  evidence  without  a  certificate  of  the  derk  that  Uie  instru- 
ment is  "a  true  copy."  * 

79.  Proof  of  De  Facto  Corporation. — For  the  purpose  of  establish- 
ing the  existence  of  a  corporation  de  facto,  parol  evidence- tending  to 
show  that,  after  an  attempt  to  organize  an  association  by  the  execution 
of  articles  of  incorporation,  the  associates  held  meetings  and  did  busi- 
ness in  a  corporate  capacity,  is  admissible  without  producing  the  cor- 
porate records  or  accounting  for  their  loss,  when  such  evidence  does 
not  purport  to  give  the  contents  of  the  corporate  records  or  documents.* 
So  the  authorities  are  decisive  that  in  a  criminal  prosecution  for  an 
offense  against  a  corporation,  only  the  de  facto  existence  of  the  cor- 
poration is  necessary  to  be  shown  and  that  this  may  be  proved  by  parol 
evidence  *  Thus  in  a  prosecution  for  larceny  in  raising  a  certified 
check  it  has  been  held  that  it  was  competent  and  suilicient  to  prove 
by  reputation  that  the  bank  which  cashed  the  check  was  a  de  facto 
corporation.*  So  in  a  prosecution  against  an  agent  of  an  alleged 
foreign  insurance  company  for  the  statutory  offense  of  giving  a 
rebate  to  induce  a  person  to  take  such  insurance,  it  has  been  held  that 
tiie  existence  of  the  corporation  is  established  prima  fade  by  evidence 
tending  to  show  that  it  transacted  business  as  such,  and  by  the  fact 
that  all  the  witnesses  speak  of  it  as  a  corporation.*  But  in  a  prosecu- 
tion for  the  forgery  of  an  order  on  a  corporation  for  merchandise  it 

19.  Mokelnmne  Hill  Canal,  etc.,  Co.  v.  Phoenix  Assur.  Co.,  76  S.  G.  76,  56 
V.  Woodbury,  14  CaL  424, 73  Am.  Dec.  S.  E.  654,  121  A.  S.  R.  941,  11  Ann. 
658.   See  supra,  par.  32  et  seq.,  as  to  Cas,  780, 10  L.RA.(N.S.)  736. 

the  safBciency  of  the  compliance  with  2.  Fortin  v.  United  States  Wind 

the  statutory  requirements  in  the  for-  Engine,  etc.,  Co.,  48  lU.  451,  95  Am. 

mation  of  corporations  under  general  Dec.  560. 

laws.  3.  Brown  v.  Webb,  60  Ore.  526, 120 

20.  Duncan  v.  Eagle  Rock  Gold  Min-  Pac.  387,  Ann.  Gas.  1914A  148  and 
.ins,  etc.,  Co.,  48  Colo.  5C9,  111  Pac.  note. 

fjSB,  139  A.  S.  R.  288;  Fish  v.  Smith,  4.  State  u.  Thompson,  23  Kan.  338, 

73  Conn.  377,  47  Atl.  711,  84  A.  S.  R.  33  Am.  Rep.  165;  People  v.  Formosa, 

161  (referring  to  Minnesota  statute  131  N.  Y.  478,  30  N.  E.  492,  27  A.  S. 

hut  faoUliug  that  the  eertiScate  was  in-  R.  612;  Calkins  v.  State,  18  Ohio  St. 

admissible  in  the  courts  of  Connecticut  36G,  98  Am.  Dec.  121. 

irrespective  of  its  admissibility  in  Min-  Note :  Ann.  Cas.  1914A  152. 

nesota  where  the  corporation  was  or^  6.  People  v.  Dole,  122  Gal.  486,  56 

ganizcd) ;  Laflin,  etc.,  Co.  v.  Sinsheim-  Pac.  581,  68  A.  S.  R.  50. 

er,  46  Md.  315,  24  Am.  Rep.  522.  6.  People  t7.  Formosa,  131  N.  Y. 

1.  Sumter  Tobacco  Warehouse  Co.  478,  30  N.  E.  492,  27  A.  S.  R.  612. 
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has  been  held  that  the  existence  of  the  corporation  is  not  sufficiently 
proved  by  evidence  that  certain  persons  were  doing  business  under  a 
company  name  Mid  owned  all  the  property  of  the  company,  and  that 
a  statute  had  been  passed  incorporating  the  company,  where  there  is 
no  further  proof  of  any  organization  effected  under  the  statute.' 

80.  Judicial  Notice  of  Act  Creattag  Corporation. — ^It  is  a  general 
rule  of  evidence  that  courts  do  not  take  judicial  notice  of  private 
acts  of  the  legislature  or  of  any  foreign  statutes,*  and  therefore  judicial 
notice  cannot  be  taken  of  foreign  laws  by  or  under  which  corpora- 
tions are  created,*  or,  as  is  generally  held,  of  special  acts  creating 
private  domestic  corporations,***  unless  such  acts  expressly  provide  that 
the  courts  shall  notice  them  judicially,*'  or  that  they  shall  be  con- 

*  sidered  public  actSj*'  though  it  has  been  held  that  the  courts  will  take 
judicial  notice  of  acts  establishing  domestic  private  corporations.** 
Where  an  £ict  creating  a  corporation  especially  makes  the  embezzle- 
ment of  its  funds  a  crime,  the  act  is  itself  a  public  act  of  which  notice 
must  be  judicially  taken.** 

81.  Presumption  and  Burden  of  Proof. — The  exercise  of  corporate 
acts  or  user  will  not  generally  afford  a  presumption  of  incorporation, 
as  individuals  cannot  create  corporations  by  merely  acting  as  such; 
there  must  be  at  least  an  organization  under  some  existing  charter 
or  law ;  **  but  a  charter  may  be  presumed  from  the  long  exercise  of 
corporate  rights,**  and  where  a  corporation  has  gone  into  operation, 
and  rights  have  been  acquired  under  it,  every  presumption  should  be 
made  in  favor  of  the  legality  of  its  existence.*'  In  criminal  prosecu- 
tions where  t^e  corporation  is  not  a  party  but  the  question  of  incor- 
poration arises  incidentally,  incorporation  may  be  presumed  from  user 

7.  State  V.  Mnrphy,  17  B.  I.  698,  24  53  8.  G.  583,  31  S.  E.  873,  69  A.  S.  B. 
Atl.  473,  16  L.R.A.  650.  888.   See  also  Dutchess  Cotton  Mann- 

8.  See  Judicial  Notice.  factory  v.  Davis,  14  Johns.  (N.  T.) 

9.  Phenii  Bank  of  New  York  ti.  Cur-  238,  7  Am.  Dec.  459. 

tis,  14  Conn.  437,  36  Am.  Dec.  492;  13.  Instone  v.  Frankfort  Bridge  Co., 
Lewis  t>.  Bank  of  Kentucky,  12  Ohio  2  Bibb  (Ky.)  576,  5  Am.  Dec.  638; 
132,  40  Am.  Dec.  469;  Ealloway  v.  Commercial  Bank  of  New  Orleans  v. 
Memphis,  etc.,  R.  Co.,  23  Tex.  465,  76  Newport  Mfg.  Co.,  1  B.  Mon.  (Ky.) 
Am.  Dec.  68.  13,  35  Am.  Dec.  171. 

10.  Middletown  Bank  v.  Buss,  3  14.  Towson  v.  Havre-De-Graee  Bank, 
Conn.  135,  8  Am.  Dec.  164;  Magill  v.  6  Har.  &  J.  (Md.)  47,  14  Am.  Dec' 
Hinsdale,  6  Conn.  464a,  16  Am.  Dec  254. 

70;  Haven  v.  New  Hampshire  Asylum     16.  Note:  22  L.R.A.  276. 

for  Insane,  13  N.  H.  532,  38  Am.  Dec     16.  Bank  of  United  States  «.  Dan- 

512;  Clarion  First  Nat.  Bank  u.  Grub-  dridge,  12  Wheat  64,  6  U.  S.  (L.  ed.) 

er,  87  Pa.  St.  468,  30  Am.  Rep.  378;  552;  Selma,  etc.,  R.  Co.  v.  Tipton,  6 

HoUoway  v.  Memphis,  etc.,  B.  Co.,  23  Ala.  787,  39  Am.  Dec  344. 

Tei,  465,  76  Am.  Dec.  68.  Note:  22  L.R.A.  277. 

11.  Anderson  v.  Kems  Draining  17.  Hagerstown  Turnpike  Road  Co. 
Co.,  14  Ind.  199,  77  Am.  Dec.  63.        v.  Creeg^,  5  Har.  &  J.  (Md.)  122,  9 

12.  Parker  v.  Carolina  Sav.  Bank,  Am.  Dec.  495. 
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and  ezerdae  of  corporate  priTilogee  and  acts>"  It  is  well  settled  that 
before  a  suit  can  be  maintained  by  an  alleged  corporation,  although  it 
may  not  be  necessary  to  prove  the  legality  of  the  existence  of  such 
corporation,  its  actual  or  de  facto  existence  must  be  proved,  or  else 
a  state  of  facta  shown  which  will  operate  to  estop  the  defendant  from 
denying  such  de  facto  existence.  When  the  plea  of  nul  tiel  colora- 
tion in  proper  form  is  interposed,  in  the  absence  of  any  regulating 
statute  on  the  subject,  the  burden  is  on  the  plaintiff  corporation,  if 
private,  to  prove  its  existence,  either  by  production  of  its  charter  or 
articles  of  incorporation,  or  by  some  express  or  implied  admission  on 
the  part  of  the  defendant,  or  else  to  show  an  estoppel  which  precludes  a 
denial  of  the  fact.'*  But  the  fact  of  incorporation  having  been  shown, 
the  burden  of  showing  a  dissolution  of  the  corporation  rests  upon  those 
who  wish  to  establish  such  dissolution.**  If  the  individual  memb^ 
of  an  unincorporated  association  doing  a  banking  business  are  sued 
as  commercial  partners,  the  burden  is  upon  the  defendants,  if  they 
claim  exemption  from  liability  because  of  being  a  corporation,  to 
prove  that  they  had  become  a  corporation  by  complying  with  the 
requidtes  of  the  law.^  A  corporation,  upon  plea  of  nul  tiel  corpora- 
tion, is  not  bound  to  prove  its  existence  as  a  corporation  upon  the 
trial,  when  it  is  formed  under  a  statute  that  provides  that  the  existence 
of  the  corporation  shall  be  judidally  taken  notice  of.'  Where  a 
defendant  which  is  sued  as  a  corporation  has  denied  its  corporate 
existence,  the  insufficiency  of  the  plaintiff's  proof  of  tiie  existence  of 
such  corporation  is  immaterial  where  the  defendant  has  in  the  same 
action  supplied  such  proof  by  filing  in  court  a  copy  of  its  charter. 
Having  proved  its  own  corporate  existence  the  defendant  cannot 
complain  of  the  insufficiency  of  the  proof  of  such  fact.* 

Estoppel  to  Deivy  Corporate  EseieUnce 

82.  In  General. — It  is  a  well  established  general  rule  that  where 
one  contracts  with  an  alleged  coriioration,  as  such,  and  in  such  manner 

18.  U.  S.  V.  Amedy,  11  Wheat.  392,  143;  Welland  Canal  Go.  v.  Hathaway, 
6  V.  S.  (U  ed.)  502  (proeeeution  for  8  Wend.  (N.  T.)  480, 24  Am,  Dec.  51; 
destroying  a  vessel  with  intent  to  in-  Hollovay  v.  Memphis,  etc.,  B.  Co^  23 
jure  the  onderwriters) ;  State  «.  Tex.  465,  76  Am.  Dee.  68. 
I^ompson,  23  Kan.  338,  33  Am.  Rep.  20.  Brents  of  Universi^  of  Mary- 
165  (burglary) ;  GaUdns  v.  SUte,  IS  land  «.  WiUiams,  9  Gill  A  J.  (Md.) 
Ohio  St.  366,  98  Am.  Dec.  121  (em-  365,  31  Am.  Dee.  72. 
bezzlement).  1.  Williams  v.  Hewitt,  47  La.  Ann. 

Note:  22  LJI.A.  278.  1076, 17  So.  496, 49  A.  S.  R.  394.  See 

19.  Selma,  etc.,  R.  Co.  v.  Tipton,  5  infra,  par.  332,  as  to  liability  of  par- 
Ala.  787,  39  Am.  Dec.  344;  Schloss  v.  sons  acting  as  a  corporatum  without 
Montgomery  Trade  Co.,  87  Ala.  til,  being  duly  incorporated. 

0  So.  360,  13  A.  S.  R.  51 ;  Jones  «.     2.  Anderson  v.  Kerns  Draining  Co., 
Aspen  Hardware  Co„  21  Colo.  263,  40  14  Ind.  199,  77  Am.  Dee.  63. 
Pae.  457,  52  A.  S.  B.  220,  29  L.B.A.     3.  Federal  Betterment  Co.  v.  Besvea, 
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as  to  recognize  its  corporate  existence  de  jure  or  de  facto,  he  will  be 

estopped  to  deny  the  fact  tlius  admitted,  whether  the  denial  goes  to 
the  question  of  an  originally  legally  organized  body,  or  to  that  of  a 
cessation  of  corporate  existence.  These  are  cases  where  the  action  is 
brought  against  one  who  contracts  with  the  corporation  in  its  real  or 
asserted  corporate  capacity.*  And  of  course  the  estoppel  extends  as 
woJl  to  the  privies  as  to  the  parties  to  such  contracts.^  Estoppels  in 
favor  of  corporations  have  been  placed  on  dealings  with  them  resulting 
in  some  benefit  or  advantage  obtained  from  the  corporation,  and, 
very  naturally,,  it  has  been  held  that  the  party  holding  such  advantage 
or  benefit  could  not  dispute  the  resulting  liability  by  denying  the 
existence  of  the  corporation  when  sued  by  it  on  his  obligation."  Thus 
where  a  promissory  note  is  given  to  a  company  as  a  corporation,  the 
maker  is  estopped  from  contending  that,  at  the  date  of  the  note,  the 
company  was  not  a  corporation.'  So  an  indorser  of  a  note  purporting 
to  be  made  by  a  corporation  admits  the  corporate  existence  of  the 
apparent  maker,  and  therefore,  in  an  action  on  the  note,  cannot 


77  Kan.  Ill,  93  Pac.  627,  15  Ann.  Cas.  Virginia  Lead  Min.  Co.,  107  Mo.  616, 

796.  18  S.  W.  17,  28  A.  S.  R.  441  and  note; 

4.  Douglass  Comity  Com'rs  v.  Belles,  Bradley  v.  Reppell,  133  Mo.  545,  32 
94  U.  S.  104,  24  U.  S.  (L.  ed.)  46;  S.  W.  645,  34  S.  W.  841,  54  A.  S.  E. 
Andrews  v.  National  Foundry,  etc.,  685;  Nebraska  Nat.  Bank  of  York  v. 
Co.,  76  Fed.  166.  46  U.  S.  App.  281,  Ferguson,  49  Neb.  109,  68  N.  W.  370, 
22  C.  C.  A.  110,  36  L.R.A.  139,  77  59  A.  S.  R.  522;  Dutcbess  Cotton  Man- 
Fed.  774,  46  U.  S.  App.  619,  23  C.  C.  nfactory  v.  Davis,  14  Johns.  (N.  Y.) 
A.  454,  36  L.R.A.  153;  Sherwood  v.  238,  7  Ara.  Dec.  459;  Lynch  v.  Perry- 
Alvis,  83  Ala.  115,  3  So.  307,  3  A.  S.  man,  29  Okla.  615, 119  Pac.  229,  Ann. 
R.  695;  Schloss  v.  Montgomery  Trade  Cas.  1913A  1065;  Miller  v.  Newburg 
Co.,  87  AJa.  411,  6  So.  SCO,  13  A.  S.  Orrel  Coal  Co.,  31  W.  Va.  836,  8  S. 
R.  51;  Snider's  Sons  Co.  v.  Troy,  91  E.  600, 13  A.  S.  R.  903;  Pittsburg  Min. 
Ala.  224,  8  So.  658,  24  A.  S.  R.  887,  Co.  v.  Spooner,  74  Wis.  307,  42  N.  W. 
11  L.R.A.  515;  Owensboro  Wagon  Co.  259,  17  A.  S.  R.  149;  Clausen  v.  Head, 
«.  Bliss,  132  Ala.  253,  31  So.  81,  90  110  Wis.  405,  85  N,  W.  1028,  84  A.  S. 
A.  S.  R.  907;  West  Winsted  fSav.  R.  933. 
Bank,  etc.,  Ass'n  v.  Ford,  27  Conn.  Note :  94  A.  S.  R.  596. 
282,  71  Am.  Dec.  66;  Mitchell  tj.  Deeds,  6.  Reinhard  v.  Virginia  Lead  Min. 
49  lU.  416,  95  Am.  Dec.  621;  Steele  Co.,  107  Mo.  616,  18  S.  W.  17,  28  A. 
V.  Fraternal  Tribunes,  215  III.  190,  74  S.  R.  441;  Bradley  v.  Reppell,  133 
N.  E,  121,  106  A.  S.  R.  160;  John  v.  Mo.  545,  32  S.  W.  645,  34  S.  W.  841, 
Farmers'  etc.,  Bank,  2  Blackf.  (Ind.)  54  A.  S.  R.  685. 

367,  20  Am.  Dec.  119;  Brookville,  etc.,  6.  Williams  v.  Hewitt,  47  La.  Ann. 

Turnpike  Co.  v.  MeCarty,  8  Ind.  392,  1076,  17  So.  496,  49  A.  S.  R.  394. 

65  Am.  Dec.  768;  Heaston  v.  Cincin-  7.  John  v.  Farmer's,  etc.,  Bank,  2 

nati,  etc.,  R.  Co.,  10  Ind.  275,  79  Am.  Blackf.  (Ind.)  367,  20  Am.  Dec.  119; 

Dee.  430;  Snyder  v.  Studebaker,  19  Jones  ti.  Bank  of  Tennessee,  8  B.  Mon. 

Ind.  462,  81  Am.  Dec.  415;  Vater  v.  (Ky.)  122,  46  Am.  Dec.  540;  Exchange 

Lewis,  36  Ind.  288,  10  Am.  Kep.  29;  Nat.  Bank  v.  Capps,  32  Neb.  242,  49 

Cahill  V.  Kalamazoo  Mut.  Ins.  Co.,  2  N.  W.  223,  29  A.  S.  R.  433  and  note; 

Doug.  (Mich.)  124,  43  Am.  Dec.  457;  Troy  Congregational  Soc.  Co,  t-.  Perry, 

Eaton  V.  Walker,  76  Mich.  579,  43  N.  6  N.  H.  164,  25  Am.  Dec.  455. 
W.  638,  6  L.R.A.  102;  Reiiihard  v. 
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require  the  corporate  capacity  to  be  proved  One  roust  contract  or 
deal  with  a  company  &s  a  corporation  before  he  can  be  estopped  from 
denying  its  corporate  existence,'  and  it  is  held  that  the  legal  corporate 
existence  of  a  company  is  not  admitted  from  the  mere  fact  that  one 
dealing  with  it  has,  in  a  contract  with  the  company,  designated  it  by 
a  name  appropriate  to  a  corporate  body,  unless  it  is  distinctly  stated 
in  the  contract  that  it  is  an  incorporated  company.  Such  designation 
admits  only  the  existence  of  an  association  acting  under  that  name.^* 
So  a  party  to  a  contract  with  a  pretended  corporation,  organized  with- 
out law,  or  under  an  unconstitutional  one,  has  been  held  not  estopped 
to  deny  its  existence  at  the  dat«  of  the  contract.**  Frequently  a 
person  contracting  with  a  corporation  has  sought  to  hold  the  members 
liable  as  partners  on  the  ground  that  the  corporation  has  no  corporate 
existence  and  the  claim  is  set  up  by  the  members  that  such  person  is 
estopped  to  deny  the  corporate  existence  of  the  corporation.  The 
question  as  to  the  applicability  of  the  doctrine  of  estoppel  in  such  a 
case,  upon  which  the  authorities  are  in  conflict,  is  treated  in  another 
part  of  this  article.** 

83.  Estoppel  of  Stockholders  and  Members. — A  subscriber  to  stock 
may,  like  any  other  person,  be  estopped  from  disputing  the  de  facto 
existence  of  the  corporation,  especially  as  against  creditors,  where  he 
attends  the  meetings  of  stockholders,  or  otherwise  participates  in  the 
business  of  the  company,  thereby  inducing  others  to  act  on  the  faith 
of  his  admissions  to  their  prejudice,  or  for  his  benefit.*'  According 
to  the  prevailing  view  it  seems  that  a  person  subscribing  for  the  stock 
of  a  corporation,  then  acting  as  and  assuming  to  be  a  corporation,  is 
estopped  in  a  suit  on  such  subscription  from  questioning  the  legal 
existence  of  such  corporation ;  **  but  to  warrant  holding  a  person 
estopped  from  disputing  the  existence  of  a  corporation,  on  the  ground 

8.  Glidden  v.  Chamberlio,  167  Mass.  nership  liability  ia  case  of  defective  in- 
486,  4G  N.  E.  103,  57  A.  S.  K.  479.  corporation. 

9.  Duke  tj.  Taylor,  37  Fla.  64,  19  13.  Sehioss  v.  Montgomery  Trade 
So.  172,  53  A.  S.  R.  232,  31  L.H.A.  Co.,  87  Ala.  411,  6  So.  360,  13  A.  S. 
484;  Bradley  v.  Eeppell,  133  Mo.  545,  R.  51. 

32  S.  ^X.  645,  34  S.  W.  841,  54  A.  S.     14.  Brookville,  etc..  Turnpike  Co.  tj. 

K.  685.  MeCarty,  8  Iiid.  392,  65  Am.  Dec.  768; 

10.  Welland  Canal  Co.  v.  Hathaway,  Anderson  v.  Newcastle,  etc.,  R.  Co.,  12 
8  Wend.  (N.  Y.)  480,  24  Am.  Dec.  51  Ind.  376,  74  Am.  Dec.  218;  Cravens  v. 
and  note;  Holloway  v.  Memphis,  etc..  Eagle  Cotton  Mills  Co.,  120  Ind.  6, 
R.  Co.,  23  Tex,  465,  76  Am.  Dec.  68.  21  N.  E.  981, 16  A.  S.  E.  298;  Capps 
But  see  Stein  v.  Indianapolis  Bldg.  v.  Hastings  Prospecting  Co.,  40  Neb. 
Loan  Fond,  etc.,  Aaa'n,  18  Ind.  237,  470,  58  N.  W.  956,  42  A.  S.  R.  677, 
81  Am.  Dee.  353.  34  L.R.A.  259;  Dutchess  Cotton  Manu- 

11.  Heaston  v.  Cincinnati,  etc.,  R.  factory  v.  Davis,  14  Johns.  (N.  Y.) 
Co.,  16  Ind.  275,  79  Am.  Dec.  430;  233,  7  Am.  Dee.  459;  Marshall  Foun- 
Snyder  v.  Studebaker,  19  Ind.  462,  81  dry  Co.  v.  Killian,  99  N.  C.  501,  0  S, 
Am.  Dec.  415.  E.  680,  6  A.  S.  R.  639. 

}2.  See  infra,  par.  332,  as  to  part-      Note:  3  A.  S.  R.  827. 
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that  he  has  co-operated  in  its  organization  and  action,  the  9£ts  shown 
must  be  unmistakably  corporate  acts.  If  the  act  done  or  admission 
made  is  just  as  consistent  with  ihe  existence  of  an  unincorporated 
association  as  of  one  incorporated,  its  ambiguous  character  will  be 
so  equivocal  as  not  to  raise  an  estoppel.^'  So  the  principle  that  one 
who  contracts  with  an  alleged  corporation  is  estopped  to  deny  its 
corporate  existence  has  no  reference  to  cases  where  a  subscription  for 
stock  is  made  by  one  in  anticipation  of  organizing  a  corporation 
which  is  at  the  time  only  in  process  of  formation.  He  may  insist 
upon  the  organization  of  a  regular  and  legal  corporation.*'  And  the 
fact  stcmding  alone  that  a  subscriber  to  the  stock  of  a  corporation 
thereafter  to  be  formed  has  paid  instalments  on  his  subscription  does 
not  estop  him  from  denying  the  corporate  existence  of  the  corporation 
in  an  action  by  it  to  enforce  liability  for  further  instalments,  nothing 
appearing  as  to  the  circumstances  under  which  the  prior  instalments 
were  paid.  The  payment  made  does  not  imply  a  recognition  of  cor- 
porate existence,  or  of  an  unequivocal  corporate  act  performed  by  the 
corporation,  or  any  participation  by  the  subscriber  in  corporate  meet- 
ings or  proceedings.  There  is  nothing  inconsistent  between  the  denial 
of  corporate  existence  and  the  fact  of  payinent  of  instalments  prelim- 
inary to  any  corporate  organization  then  contemplated.^'  On  the  other 
hand  where  the  subscriber  actively  participates  in  the  transaction  by 
the  corporation  of  its  corporate  business  he  has  been  held  estopped  to 
deny  its  corporate  existence,  as  where  he  paid  instalments  called  for 
by  the  directors  and  attended  meetings  of  its  stockholders,'^  and  a 
subscriber  or  stockholdej  who  has  received  dividends  on  his  stock 
with  knowledge  that  it  was  not  fully  paid  up  is  estopped  to  deny  that 
the  corporation  was  legally  organized,  where  it  becomes  insolvent  and 
he  is  sued  for  the  balance  due  on  his  stock.'*  So  where,  in  case  of  an 
insurance  company,  any  one  taking  a  policy  of  insurance  becomes 
a  member  of  the  corporate  body,  a  party  who  effects  a  policy  of  insur- 
ance is  estopped  to  deny  the  existence  of  the  corporation.^*^  On  the 
same  principle  a  stockholder  is  estopped  to  deny  the  corporate  existence 
in  an  action  to  enforce  a  statutory  liability."' 

84.  De  Facto  Existence  of  Corporation. — In  the  cases  laying  down 
the  general  rule  of  estoppel  against  persons  contracting  with  the  cor- 


15.  Scbloss  V.  Montgomery  Trade 
Co.,  87  Ala.  4U,  6  So.  360,  13  A  S. 
R.  51. 

16.  Sehloss  «.  Montgomery  Trade 
Co.,  87  Ala.  411,  6  So.  360,  13  A.  S. 
R.  51 ;  Capps  v.  Hastings  Prospecting 
Co.,  40  Neb.  470,  58  N.  W.  956,  42 
A.  S.  R.  677,  24  L.R.A  259. 

17.  Scbloss  ff.  Montgomery  Trade 
Co.,  87  Ala.  411,  6  So.  360,  13  A.  S. 
R.  51. 


18.  Ohio,  etc.,  R.  Co.  v.  McPherson, 
35  Mo.  13,  86  Am.  Dec.  128. 

19.  Fish  V.  Smith,  73  Conn.  377,  4? 
Atl.  711,  84  A  S.  R.  161. 

20.  Cahill  v.  Kalamazoo  Mat,  Ins. 
Co.,  2  Doug.  (Mich.)  124,  43  Am.  Dee. 
457. 

21.  McCarthy  v.  Lavasehe,  89  IB. 
270,  31  Am.  Rep.  83. 

Note:  3  A  S.  B.  872. 
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poration,  tibe  question  vhether  tiie  corporation  was  &  do  facto  corporar 
tion  or  not  is  not  generally  brought  forward ;  still  there  is  authority 
fop  the  position  that  the  doctrine  of  estoppel  cannot  be  successfully 
invoked  unless  the  corporation  has  at  least  a  de  facto  existenoe.' 
Thus  it  is  admitted  in  states  where  it  has  been  said  that  a  p^son  deal- 
ing mth  a  supposed  corporation  is  estopped  to  deny  its  corporate  exist- 
ence, that  if  there  is  no  law  authorizing  its  formation,  so  that  it  could 
not  possibly  be  a  corporation  de  jure,  then  it  cannot  be  a  corporation 
de  facto,  and  no  estoppel  can  prevent  the  person  who  has  dealt  with 
it  from  urging  its  want  of  corporate  existence  or  capacity.'  This  is 
but  another  mode  of  asserting  tiiat  before  the  doctrine  of  estoppel  can 
be  relied  upon  there  must  be  a  corporation  de  facto.'  On  the  other 
hand  since  the  corporate  existence  of  a  de  facto  corporation  cannot 
be  collaterally  attacked,*  the  limitation  of  the  doctrine  of  estoppel  to 
de  facto  corporations  would  seem  to  render  useless  a  principle  which 
it  must  be  admitted  has  in  its  application  advanced  the  administration 
of  ethical  justice. 

85.  Conveyances  by  and  to  Corporatioa.— The  better  view  seems 
to  be  that  in  case  of  a  conveyance  of  land  to  an  alleged  corporation, 
the  grantor  is  estopped  to  deny  its  corporate  existence  and  thereby 
avoid  his  conveyance.*  Thus,  one  who  executes  a  mortgage  to  a  cor- 
poration as  such  to  secure  a  loan  of  money  cannot  deny  its  corporate 
character  to  defeat  foreclosure.*  Still  it  has  been  held  that  as  a 
grantee  is  necessary  to  a  conveyance,  a  conveyance  to  a  nonexisting 
corporation  may  like  a  conveyance  to  a  fictitious  person  be  of  no  effect, 
and  that  the  grantor  is  not  estopped  from  avoiding  his  deed  by  show- 
ing that  the  supposed  corporation  did  not  and  under  the  statutes  of 
the  state  could  not  exist.'   But  if  the  conveyance  is  made  in  antid- 

1.  Jones  V.  Aspen  Hardware  Co.,  21      4.  See  supra,  par.  49. 

Colo.  263,  40  Pac.  457,  52  A.  S.  R.  220,  5.  Smith  v.  Sheeley,  12  Wall.  358, 

29  hSljL.  143;  Heaston  v.  Cincinnati,  20  U.  S.  (L.  ed.)  430;  Sherwood  v. 

etc.,  R.  Co.,  16  Ind.  275,  79  Am.  Dec.  Alvis,  83  Ala.  115,  3  So.  307,  3  A.  8. 

430;  Maryland  Tnbe,  etc.,  Works  v.  R.  695;  Snyder  v.  Studebaker,  19  Ind. 

West  End  Imp.  Co.,  87  Md.  207,  39  462,  81  Am.  Dec.  415  (action  by  grant- 

Atl.  620,  39  L.B.A.  810.  or  to  recover  land  from  grantee  of  cor- 

Note:  94  A.  S.  R.  596.  poration);  Reinhard  v.  Virginia  Lead 

2.  Dnke  d.  Taylor,  37  Fla.  64,  19  Min.  Co.,  107  Mo.  616,  18  S.  W.  17, 
So.  172,  53  A.  S.  B.  232,  31  L,R.A.  28  A.  S.  B.  441;  Lynch  v.  Ferryman, 
484;  Snyder  v.  Studebaker,  19  Ind.  29  Okls.  615,  119  Pac.  229,  Ann.  Cas. 
462,  81  Am.  Dec.  415;  Indiana  Bond  1913A  1065.  See  also  Wood  v,  King- 
Co.  V.  Ogle,  22  Ind.  App.  593,  54  N.  ston  Coal  Co.,  48  111.  356,  95  Am.  Dec. 
E.  407,  72  A.  S.  R.  326.  554  (action  by  corporation  «i  eove- 

Nota:  94  A.  S.  R,  597.  nanta  in  deed). 

3.  Jones  v.  Aspen  Hardware  Co.,  21     Note:  16  A.  S.  R.  306. 

Colo.  263, 40  Pac.  457,  52  A.  S.  R.  220,     6.  Falls  v.  United  States,  etc.,  Co., 
29  L.R.A.  143;  Williams  v.  Hewitt,  47  97  Ala.  417, 13  So.  25,  38  A.  S.  R.  UM^ 
La.  Ann.  1076, 17  So.  496, 40  A.  8.  S.  24  L.R.A.  174. 
804.  7.  Nota:  94  A.  B,  R.  597. 

Note:  M  A.  8.  R.  S9T. 
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pation  of  the  formation  of  the  corporation  named  as  a  grantee  therein, 
it  is  ?aid  that,  upon  such  formation,  the  conveyance  may  hecome 
operative  in  its  favor.^  So  it  has  been  held  that  a  conveyance,  by  a 
corporation,  of  real  estate  and  a  warranty  of  title,  when  such  corpora- 
tion is  unauthorizedly  attempting  to  exercise  corporate  poweis,  where 
no  power  as  a  corporation  has  in  fact  been  granted  to  it,  is  void,  and 
that  the  grantee  of  such  corporation  giving  his  note  and  mortgage  to 
the  corporation  as  a  part  payment  of  the  purchase  price  of  real  estate 
conveyed,  and  who  thereafter  goes  into  po^ssi-'n  of  such  property, 
which,  at  the  time  of  conveyance,  was  vacant  and  unimproved,  may, 
without  eviction,  defend  against  an  action  to  recover  judgment  on  such 
notes  and  foreclose  such  mortgage,  where  the  action  is  brought  by 
the  corporation  or  its  assignee  with  notice,  on  the  ground  of  want  of 
consideration.* 

86.  Where  Corporation  Is  Sued. — A  plaintiff  suing  a  coiporation, 
as  such,  cannot  deny  its  corporate  existence  at  a  subsequent  stage  of  the 
cause.^*  And  unquestionably  it  would  seem  that  if  the  creditor  of  an 
alleged  corporation  sues  it  as  such  upon  the  contract  and  recovers 
judgment  it  is  afterwards  estopped  to  deny  its  corporate  existence  for 
the  purpose  of  holding  the  members  personally  liable.^*  So  where 
a  plaintiff  brings  suit  and  obtains  judgment  by  default  against  a 
defendant,  alleged  to  be  a  corporation  created  under  the  laws  of  the 
state,  he  cannot,  without  incurring  liability  for  damages,  proceed 
under  such  judgment  to  seize  the  property  of  an  individual,  upon  the 
theory  that  the  alleged  corporation  is  no  corporation,  or  is  a  partner- 
ship, for  the  obligations  of  which  such  individual  became  liable  by 
"holding  out,"  and  hence  that  the  judgment  may  be  executed  by  the 
seizure  of  his  property;  and  this  is  true  though  the  citation  in  the  case 
may  have  been  addressed  to  him,  as  president  of  the  corporation,  and 
duly  served.^*  And  the  same  has  been  held  true  where  a  creditor  of 
an  association  of  individuals  assuming  to  act  as  a  corporation  and 
making  as  a  corporation  an  assignment  for  the  benefit  of  creditors, 
presented  and  was  allowed  his  claim  by  the  assignee,  though  in  the 
presentation  of  his  claim  to  the  assignee  he  expressly  stated  that  he  did 
not  admit  that  the  members  were  a  corporation  and  did  not  waive 
his  right  to  proceed  against  them  as  partners.^'  So  the  complainants 
in  a  suit  in  the  nature  of  a  creditors'  bill,  who  have  their  standing 

8.  Sumter  Tobacco  Warehouse  Co.  Co.,  1  N.  J.  Eq.  157,  21  Am.  Dec.  41. 
V,  Phoenix  Assur.  Co.,  76  S.  C.  76,  56  11.  Poehelu  t>.  Kemper,  14  La.  Ann. 
S.  E.  654,  121  A.  S.  R.  941,  11  Ann.  308,  74  Am.  Dee.  433. 

Cas.  780,  10  L.R.A.(N.S.)  736.  12.  Tregre  v.  Carter  Packet  Qo.,  132 

Note:  94  A.  S.  R.  597.  La.  Ann.  293,  61  So.  379,  45  L.R.A. 

9.  Lafferty  t?.  Evans,  17  Okla.  247,  (N.S.)  189  and  note. 

87  Pac.  304,  21  L.R.A.(N.S.)  363.  13.  Clausen  v.  Head,  110  "Wis.  405, 

10.  Society  for  Ei^tablishinfj  Useful  85  N.  W.  1028,  84  A.  S.  R.  933. 
Manufactures  v.  Morris  Canal,  etc., 
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in  court  only  upon  the  assertion  that  upon  contnujts  with  a  corporation 
they  bad  recovered  and  held  unsatisfied  judgments  or  decrees  against 
it,  are  estopped  to  deny  the  validity  of  a  mortgage  made  by  such 
corporation  on  the  ground  that  it  was  witliout  legal  organization.'^ 
In  a  quo  warranto  proceeding  to  forfeit  the  franchises  of  a  corpora- 
tiouj  where  it  is  contended  that  the  defendant  is  estopped  from  alleg- 
ing its  corporate  existence  by  reason  of  its  answer  in  another  suit 
brought  against  it  by  the  commonwealth  for  the  collection  of  taxes, 
and  it  appears  that  the  only  thing  adjudicated  in  the  tax  suit  was  the 
fact  that  the  corporation  was  not  liable  for  any  tax  upon  its  capital 
stock  at  the  time  settlement  was  made,  the  record  in  the  tax  suit  is 
admissible  in  evidence,  but  is  not  conclusive  on  the  defendant.^* 

87.  BoratioiL  and  Waiver  of  Estoppel. — A  person  contracting  with 
a  corporation  does  not  admit  that  it  may  not  be  dissolved;  ^*  and  he 
may  show  that  subsequent  to  bis -contract  with  the  corporation  it  has 
ceased  to  be  a  corporation.''  But  since  a  forfeiture  of  the  corporate 
franchise  can  only  be  taken  advantage  of  by  the  sovereignty  creating 
the  corporation  and  must  as  a  general  rule  be  adjudged  in  a  judicial 
proceeding  instituted  for  such  purpose,'®  a  debtor  of  a  corporation- 
cannot  avoid  bis  liability  to  the  corporation  on  the  ground  that  the 
corporation  has  forfeited  its  charter,  if  there  has  been  no  adjudication 
of  such  forfeiture.'*  A  pleading  averring  the  cessation  of  corporate 
existence  must  show  how  it  came  to  a  termination.**^  On  the  general 
principle  that  one  who  has  an  opportunity  to  plead  an  estoppel,  but 
does  not,  thereby  waives  it,  it  has  been  held  that  a  corporation  wish- 
ing to  prevent  the  defendants  from  controverting  its  corporate  exist- 
ence on  the  ground  that  they  have  dealt  with  it  as  a  corporation,  and 
are  therefore  estopped  to  deny  that  it  is  such,  must  plead  such 
estoppel.^ 

AUeration,  Amendmmt  and  Repeal  of  Chmier 

88.  In  General. — As  heretofore  shown,  in  this  country  the  charter 
of  a  corporation  is  regarded  as  contractual  in  its  nature  and  entitled 

14.  Andrews  v.  Natioaal  Foundry,  existence  of  a  corporation  after  e:cpira- 
etc,  Works,  76  Fed.  166, 46  U.  S.  App.  tion  of  its  charter  by  lapse  of  time. 
281,  22  C.  C.  A.  110,  36  L.R.A.  139,      18.  See  mfra,  par.  731. 

77  Fed.  774,  46  U.  S.  App.  619,  23  19.  Jones  v.  Bank  of  Tennessee,  8 
C.  C.  A.  4d4,  36  L.RA.  153.  B.  Mon.  (Ky.)  122,  46  Am.  Dec.  540; 

15.  Com.  V.  Monongahela  Bridge  Proprietors  of  Quiney  Canal  v.  New- 
Co.,  216  Pa.  St.  108,  64  Atl.  909,  8  comb,  7  Mete.  (Mass.)  276,  39  Am. 
Ann.  Cas.  1073.  Dec.  778. 

16.  Trustees  of  Vernon  Soc.  v.  Hills,  20.  Brookville,  etc.,  Co.  v.  McCarty, 
6  Cow.  (N.  Y.)  23,  16  Am.  Dec.  429.  8  Ind.  392,  65  Am.  Dec.  768;  Heaston 

17.  BrookviUe,  etc.,  Co.  v.  McCarty,  v.  Cincinnati,  etc,  R.  Co.,  16  Ind.  275, 
8  Ind.  392,  65  Am.  pec.  768;  Clark  v.  79  Am.  Dec.  430;  Jones  v.  Bank  of 
American  Cannel  Coal  Co.,  165  Ind.  Tennessee,  8  B.  Mon.  (Ky.)  122,  46 
213,  73  N.  E.  1083,  112  A.  S.  K.  217.  Am.  Dec.  640. 

See  supra,  par.  47,  as  to  the  de  facto     1.  Nickum  v.  Burkhardt,  30  Ore.  464, 
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to  protection  under  the  provision  of  the  federal  constitution  prohibit- 
ing any  state  from  enacting  laws  impairing  the  obligation  of  con- 
tracts, and  the  legislature  cannot,  without  the  consent  of  the  corpora- 
tion or  its  members,  alter  or  amend  the  charter  unless  such  right  is 
leserved.'  And  though  in  England  the  king  cannot  destroy  a  cor- 
poration,' the  authority  of  Parliament  to  dissolve  a  corporation  results 
from  the  theory  of  the  British  constitution,  which  recognizes  the 
omnipotency  of  Parliament.*  But  restrained  by  public  opinion,  it  has 
not  undertaken  to  dissolve  any  corporation  since  the  instances  of  the 
suppression  of  the  order  of  Templars  in  the  tiaie  of  Edward  II.,  and 
of  the  religious  houses  in  the  reign  of  Henry  VIII.,  and  that  power 
may  be  considered  at  this  time  as  resting  mainly  in  theory.  When, 
in  1783,  a  bill  was  introduced  for  the  purpose  of  remodeling  the 
charter  of  the  East  India  Company,  it  was  successfully  opposed  by 
Mr.  Pitt  and  Lord  Thurlow,  as  subversive  of  the  law  and  constitution 
of  the  country,  and,  in  the  strong  language  of  Lord  Thurlow,  "an 
atrocious  violation  of  private  prc^erty,  which  cut  eveiy  Englishman 
to  the  bone."  *  In  case  of  corporations  formed  under  general  laws 
"the  statutes  usually  prescribe  the  manner  in  which  their  articles  of 
association  may  be  amended  by  the  stockholders  or  members.  And 
if  the  amendment  is  not  fundamental  a  failure  to  comply  strictly 
with  the  requirements  of  the  statutes  will  not  necessarily  render  the 
amendment  ineffective.  Thus  a  failure  to  file  an  amendment  to  the 
articles  of  incorporation  of  a  corporation  which  is  not  fundamental, 
and  which  in  no  way  changes  the  character  of  the  corporation  or  the 
scope  of  its  powers,  but  simply  increases  the  number  of  its  agents, 
who  shall  act  as  directors  in  carrying  out  the  objects  of  its  creation, 
does  not  invalidate  the  acts  of  such  agents,  which  are  within  the 
corporate  powers  of  the  company,  especially  as  to  stockholders  who 
may  have  participated  in  the  meeting  at  which  such  amendment  was 
made,  without  objecting  thereto,  and  who  voted  to  increase  the  number 
of  directors.'  It  has  been  held  that  a  corporation  may  abdicate  all 
rights  conferred  upon  it;  that  hence,  an  incorporated  news  associa- 
tion may  so  amend  its  charter  as  to  eliminate  power  conferred  in  the 
original  charter  to  conduct  a  telegraph  and  telephone  business  and  to 
exercise  the  right  of  eminent  domain.'  Where  corporations  organized 

47  Pro.  788,  48  Pae.  474,  60  A.  S.  B.  6.  Regents  of  UniTersity  of  Muy- 

822.  land  «.  WUliams,  9  GiU  A  J.  (Md.) 

2.  See  tupra,  par,  71  et  $eq.  365,  31  Am.  Deo,  72. 

3.  Note:  53  Am.  Dec.  461.  6.  Jackson  v.  Grown  Point  Min.  Co., 

4.  Regents  of  University  of  Mary-  21  Utah  1,  59  Pu.  238,  81  A.  8.  B. 
land  V.  Williams,  9  Gill  &  J.  (Md.)  651. 

365,  31  Am.  Dec.  72;  Michigan  State  7.  State  v.  Associated  Presa,  169 

Bank  v.  Hastings,  1  Dong.  (Mich.)  Mo.  410.  60  S.  W.  91, 81  A.  S.  B.  3aB» 

225,  41  Am.  Dee.  549.  61  LAjL  161. 
Note:  53  Am.  Dee.  460. 
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under  special  statutes  seek  to  take  advantage  of  general  corporation 
laws  subsequently  enacted,  it  is  not  infrequent  that  such  corporations 
formally  accept  such  general  laws  and  agree  thereafter  to  be  bound 
by  them  *  Still  charters  of  private  corporations  organized  updcr  an 
earlier  constitution  and  laws  which  did  not  reserve  any  power  of 
amendment  are  as  a  rule  unaffected  not  only  by  subsequent  statutes, 
but  even  by  a  subsequently  adopted  state  constitution,  and  so  they 
remain  until  the  companies  holding  them  enter  into  new  contracts 
with  the  state.'  After  an  acceptance  of  an  amendment  whereby  a 
corporation  agrees  to  be  bound  by  the  general  corporation  laws  changes 
may  be  made  by  statute  in  the  ciiarter  of  the  company  in  like  manner 
as  if  a  power  to  alter  and  modify  the  charter  had  been  originally 
reserved  therein,"  When  the  constitution  provides  that  no  corporar 
tions  shall  be  created  or  charters  amended  except  by  general  laws  it 
requires  not  only  the  creation  of  corporations,  but  amendments  to 
charters  of  those  existing,  to  be  made  by  general  laws,  applicable 
alike  to  all  occupying  like  circumstances  and  existing  under  the  same 
conditions;  and  it  necessarily  follows  that  special  acts,  applying  to 
particular  corporations  only,  and  not  to  the  general  body  of  cor- 
porations created  under  the  act,  would  fall  within  the  prohibition, 

89.  Acceptance  of  Amendment  in  General. — ^In  reaching  conclusions 
as  to  what  constitutes  a  valid  and  binding  acceptance  of  a  legislative 
amendment,  it  is  to  be  continually  kept  in  mind  that  besides  the 
contract  existing  between  the  state  and  the  corporation  there  are  at 
least  two  other  contracts  which  grow  out  of  the  corporate  relation ; 
nunely^  the  contract  existing  between  the  corporaUon  as  such  and 
the  individual  corporators,  or,  stating  it  in  the  other  way,  the  compact 
existing  between  the  stockholders  among  themselves,  and  which  is 
evidenced  by  the  charter  and  tlie  stock  subscriptions;  and  secondly, 
the  contracts  which  may  arise  by  means  of  corpqrate  acts  between 
the  corporation  as  such  and  third  persons.**  Where  there  has  been 
no  acceptance  on  the  part  of  the  corporation  of  an  amending  statute 
it  is  not  bound  thereby  in  the  absence  of  a  reserved  power  of  amend- 
ment, and  it  cannot  take  advantage  of  such  amendment  until  such 
acceptance  tekes  place.'*  It  is  unquestioned  that  the  sovereignty 
creating  the  corporation  may  with  the  consent  of  the  corporation  and 
ite  stockholders  alter  or  amend  its  ciiarter  in  so  far  as  the  corporation 
or  its  stockholders  are  concerned.   And  an  offer  of  an  act  amending 

8.  Portland  &  R.  R.  Co.  v.  Deering,  20G,  22  L.R.A.  340  (provision  as  to 
78  Me.  61,  2  Atl.  670,  57  Am.  Rep.  time  of  payment  of  iemployees  made 
784.  applicable  only  to  particular  corpora- 

9.  Maynard  v.  Looker,  111  Mich,  tions). 

498,  69  N.  W.  929.  56  L.R.A.  947.  12.  See  avpra,  par.  71  et  seq. 

10.  See  infra,  par.  90.  13.  Note:  53  Am.  Dec.  401. 

11.  Braceville  Coal  Co.  v.  People,  14,  Pingrey  v.  Washburn,  1  Aiken 
147  111.  66,  35  N.  E.  62,  37  A.  S.  R.  (Vt.)  264,  15  Am.  Dee.  676. 
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tlio  vhiirtor  of  a  corporation,  for  tlie  act-cptance  of  such  corporation, 
is  implied  without  express  woi*d.«,  in  the  ija.-^j-age  of  the  act.'*  Tlic 
iis<eiiL  of  !i  corpoviilioii  to  an  alteration  of  its  oharLer  may  he  inferred, 
without  nny  written  in^lruuient  or  vote,  from  acta  dcmouKralive 
of  r'uch  ii?=.<cnt.*'  Where  the  new  grant  is  Ijenelicial  in  it:*  a.-:pcvt 
it  is  tliou2;lit  very  little  i<  required  to  found  a  prei-umption  of 
u('cei)tanee,^'  but  act^  froui  which  u>>t'nt  will  lie  inierred  mu^t  ijc 
corporate  acts,  acts  of  tlie  corporation  or  of  its  authorized  otliceis 
or  a^;ent^^,  and  the  unauthorized  acts  or  declarations  of  individual 
nienii)erfl  of  the  corporation  furnish  no  evidence  of  such  npycut.*'* 
Where  an  amcudnicut  of  tlie  charter  continues  in  ollice  existin^^ 
directors  or  tru.-^tc's  for  a  |ieriod  Ijeyoud  the  time  of  their  original 
terms  of  oilicc,  mere  neglect  of  the  .-iocklu)ldei's  for  a  short  time  to 
meet  to  sele<-t  other  directors  {)r  trustees  has  been  held  not  to  show 
an  acceptance  by  them  of  the  amendment,  and  the  presumption  of 
acceptance  of  such  an  amendment  providing;  also  for  additional 
directors  arising  from  the  ele(-tion  of  corporate  otiicers  thereunder, 
is  not  conclusive  in  the  face  of  an  objecting  minority  at  such  elec- 
tion.'* And  so  assent  to  an  act  dissolving  the  corporation  will  not 
bo  presumed  from  mere  ncm-uscr  of  its  franchises.-"  A  boai*d  of 
ollicers  vested  with  all  the  powers  of  the  corporation,  and  upon  whom 
the  corporate  exiatenee  is  devolved,  not  only  wield  the  whole  cor- 
porate authority,  but  may  apply  for  and  agree  to  radical  changes  in 
tlie  charter  thereof.^  The  board  of  directors  of  an  ordinary  coi-pora- 
tion,  under  their  general  power  to  manage  the  affairs  of  the  cor- 
poratii)n,  have  Ijcen  held  authorized  to  accejit,  without  the  necessity 
of  a  vote  of  the  stockholders,  an  extension  of  the  powers  of  the 
corporation  within  the  scoj)e  of  its  original  purpose  *  But  where  tiie 
whole  body  of  stockholdci-s,  or  other  jtcrsoiis  in  interest,  compose  the 
corporation,  the  right  of  assenting  to  any  radical  proposed  change  in 
the  charter  resides  in  them,  though  (irdinarily  represented  by  a  board 
of  dirci'tni-s  charged  with  tJie  exercise  of  the  corp{)rato  powex-s.'  Where 

15.  lie 'r-iits  of  Univci'sitv  Marv-  18.  KcjiciMs  of  Uuivei-sitv  of  Mary- 
liiiul  V.  Williams,  !)  (Jill  J.  (Md.)  liiiid  r.  WilliaHis,  fl  Cill  &  J.  (Md.) 
oti,').  :]1  Am.  Dec  72.  :U)7).  Ill  Am.  Dec.  72.  ■ 

16.  Town  of  SoiilSiiiiirtim  v.  South-  19.  Cum.  r.  Cullen,  13  Pa.  St.  133, 
iiiHlon  Water  Co.,  8(1  Conn.  (i!)        Am.  45(1. 

Atl.  .102:1,  i;{  Ann.  Cas.  -Ill;  Pcrkina      20.  Regents  of  University  of  iJary- 

i:  C(.liin,  84  Conn.  27.i,  7f)  Atl.  1070,  luna  v.  Williams,  0  Gill  &  J.  (Md.) 

Ann.  Cas.  10120  118J;  Wohlfonl  c.  :\0r>,  ^^^  Am.  Dec.  72. 
Citizens'    lUiildint,-,    etc.,   As.s*ij,    140      1.  Com.  v.  Cnlleu,  13  Pa.  St.  133, 

Intl.  (ifj2,  4(f  N.  K.  (i04,  2!)  L.K.A.  177;  r,:i  Am.  Di-c.  -IMK 

llc-^i'uU  ot  Uiiiveisil <  I'  ^'ai  vlnnd  r.      2.  Ka^k-in  li.  Co.  v.  Rostoii  &  M. 

Willmnis,  i)  Gill  &  J.  (:\1.1.)  ;!().'),  ;il  II.,  Ul  M:\:-^.  12:),  ir>  Am.  Kcp.  i:t 

Am.  Dlc.  72;  Com.  c.  (.'ullen,  1;!  Pa.  (a-ct^ptiinte  of  ox(oiif<ioii  of  power  of 

ISt.  l.'Sil,  '>li  Am.  Dec.  4.'>0  and  iuvai.  eminrin  <tniii:un). 

17.  Com.  I'.  Cullen,  U  Pa.  bt.  Li  l,  3.  Com.  Cullen,  13  Pa.  St.  133, 
;j3        fee  450.  53  Am.  Dee.  450. 
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the  amendment  ib  such  tiiat  it  may  be  accepted  by  a  majority  vote  of 
tiie  stockholders/  it  must  be  pursuant  to  action-  taken  at  a  stock- 
holders' meeting  duly  convened,  though  it  seems  that  a  written  assent, 
not  executed  at  a  meeting,  will  be  sufUcient  if  signed  by  all  the  stock- 
holders or  parties  in  interest.'  Though  the  unanimous  consent  of  the 
stockholders  is  essential  to  a  fimdamental  alteration  in  the  charter  of 
the  corporation,  it  is  not  necessary  that  such  consent  be  expressly 
given ;  •  and  whenever  the  corporation  accepts  from  the  legislature 
ft  material  alteration  of  its  charter,  if  the  same  be  done  by  the 
stockholders  iu  general  meeting,  duly  organized,  it  is  binding  upon 
each  individual  member,  unless  he  shall  expressly  dissent  therefrom 
before  any  debts  are  contracted  or  rights  inure  to  third  parties  in 
carrying  out  the  new  design  or  enterprise." 

90.  Reservation  of  Power  to  Alter,  etc.,  in  General. — After  the  Dart- 
mouth College  case,  which  established  the  contractual  nature  of  cor- 
porate charters,  the  general  practice  arose,  following  the  suggestion  of 
Justice  Story  in  his  concurring  opinion  in  that  case,  on  Uie  part  of 
the  several  states,  in  the  grant  of  corporate  charters  to  reserve  the 
right  to  alter,  amend,  or  repeal  the  charter,*  and  it  is  now  settled  that 
such  a  reservation  is  not  repugnant  to  the  grant  but  is  a  valid  limitar 
tion  on  the  powers  and  privileges  granted.'    Charters  granted  by 

i.  See  $upra,  par.  73.  705,  62  A.  S.  R.  154,  37  L.R^.  504; 

5.  Com.  V.  Cnllen,  13  Pa.  St.  133,  Citizens'  Sav.  Bank  v.  Owensboro,  173 
53  Am.  Dee.  450.  U.  S.  636,  9  8.  Gt.  530,  571,  43  U.  S. 

6.  Zabii^e  v.  H&ckensack,  ete.,  R.  <L.  ed.)  840;  Hammond  Fiuikiiig  Co. 
Co.,  IS  N.  J.  £q.  178,  90  Am.  Dee.  v.  Arkansas,  212  U.  S.  322,  29  S.  a. 
617  (acquiescence  in  new  enterprise  370,  53  U.  S.  (L.  ed.)  530,  15  Ann. 
antiiorized  by  snpplemental  charter).  Cas.  645;  Missouri  Pacific  Ry.  Co. 

7.  Martin  «.  Fensaeola,  etc.,  R.  Co.,  v.  Kansas,  216  U.  S.  2G2,  30  S.  Ct.  330, 
8  ITa.  370,  73  Am.  Deo.  713.  54  U.  S.  (L.  ed.)  472;  Leep  v.  St. 

8.  Greenwood  v.  Union  Freight  Co.,  Louis,  etc.,  Ry.  Co.,  58  Ark.  407,  26 
105  U.  S.  13,  26  V.  S.  (L.  ed.)  961.  S.  W.  75,  41  A.  S.  R.  109,  23  L.RA. 

9.  Jefferson  College  v.  Washington  264;  Arkansas  Stave  Co.  v.  8tat&  94 
&  Jefferson  College,  13  WaU.  190,  20  Ark.  27, 125  S.  W.  1001,  140  A.  S.  R. 
U.  S.  (L.  ed.)  550;  Tomlinson  t;,  Jes-  103,  27  L.R.A.{N.S.)  255;  Southing- 
sup,  15  WoU.  454,  21  U.  S.  (L.  ed.)  ington  v.  Southington  Water  Co.,  80 
204;  Miller  v.  New  York,  15  WaU.  478,  Conn.  646,  69  Atl.  1023,  13  Ann.  Cas. 
21  U.  S.  (L.  ed.)  60;  Holyoke  v.  Ly-  411;  Danville  «.  Danville  Water  Co., 
man,  15  WaU.  500,  21  U.  S.  (L.  ed.)  178  III.  299,  53  N.  E.  118,  69  A.  8.  R. 
133;  Wisconsin  v.  Stone,  94  U.  S.  181,  304;  Miner*8  Bank  of  Dubuque  v.  U. 
24  U.  S.  (L.  ed.)  102;  Sinking  Fund  S.,  Morris  (la.)  482,  43  Am.  Dec  116 
Cases,  99  U.  S.  700,  25  U.  S.  (L.  ed.)  and  note;  QrifBn  v.  Kentucky  Ins.  Co., 
496;  Oibbs  v.  Consolidated  Gas  Co.  of  3  Bush  (Ky.)  692,  96  Am.  Dec.  259; 
Baltimore,  130  U.  S.  396,  9  S.  Ct.  553,  Deposit  Bank  of  Owensboro  v.  Daviess 
32  U.  S.  (L.  ed,)  979;  Hamilton  Gas-  County,  102  Ky.  174,  39  8.  W.  1030, 
light,  etc.,  Co.  V.  Hamilton,  146  U.  S.  44  LJlJt.  825;  Webster  v.  Susquehan- 
258, 13  S.  Ct  90,  36  U.  S.  (L.  ed.)  963;  m  Pole  line  Co.,  112  Md.  416,  76  Atl. 
St.  Louis,  etc.,  Ry.  Co.  v.  Paul,  173  V.  254,  21  Ann.  Cas.  357;  Crease  v.  Bab- 
8.  404, 19  S.  Ct.  419,  43  V.  S.  (L.  ed.)  -cock,  23  Pick.  (Mass.)  334,  34  Am. 
V46,  aftrming  64  Ark.  83,  40  S.  W.  Dec.  61;  Maynard  t.  Looker,  111  Mich. 
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Congress  may  likewise  be  conferred  gubject  to  such  r^rved  right  of 
alteration,  amendment  and  repeal.^*  Corporations  are  the  creations 
of  the  state,  endowed  with  such  faculties  as  tiie  state  bestows  and 
subject  to  such  conditions  as  the  state  imposes,  and  if  the  power  to 
modify  their  charters  is  reserved,  that  reservation  is  a  part  of  the 
contract,  and  no  change  within  tiie  legitimate  exercise  of  the  power 
can  be  said  to  impair  its  obligation.^^  And  a  provision  in  a  charter 
that  it  shall  not  be  altered  in  any  other  manner  than  by  an  act  of  the 
legislature,  is  equivalent  to  an  express  reservation  to  the  state  to 
make  any  alterations  in  the  charter  which  the  legislature  may  deem 
expedient.'*  A  proviso  in  a  statute  making  privileges  and  franchises 
granted  to  corporations  subject  to  amendment,  that  no  amendment 
shall  impair  other  ri^ts  previously  vested,  does  not  include  an 
exemption  from  taxation,  since  that  is  a  franchise  and  as  such  subject 
to  amendment,  and  not  a  vested  right.^*  So  a  provision  in  the  charter 
of  an  insurance  corporation,  that  "no  amendment  or  repeal  shall 
impair  other  rights  previously  vested,"  is  intended  to  secure  the 
rights  of  beneiiciaries  and  others,  vested  under  the  charter  before  its 
amendment  or  repeal,  exid  does  not  affect  the  mere  power  to  repeal 
the  franchise;'*  and  when  an  act  granting  additional  powers  and 
privileges  to  an  existing  corporation  reserves  the  power  to  alter  its 
charter,  the  corporation  by  accepting  the  additional  powers  and 
privileges  surrenders  the  inviolability  of  its  original  charter  to  the 
discretion  of  the  legislature.^*  Where  a  general  law  provides  that 
every  act  of  incorporation  shall  be  subject  to  amendment,  etc.,  such 
provision  becomes  a  part  of  every  act  of  incorporation  thereafter 
enacted,  unless  the  act  of  incorporation  is  exempted  from  the  opera- 

498,  69  N.  W,  929,  56  LJIA.  947;  State  v.  Brown,  etc,  ManuPg  Co.,  18 

Watson   Seminary  «.  Pike  Coonty  R.  I.  16,  25  Atl.  246,  17  LJIJI.  856; 

Coart,  149  Mo.  57,  50  S.  W.  880,  Lawrence  v.  Rutland  R.  Co.,  80  Vt 

46    L.RA.    675;    Story    v,    Jersey  370,  67  Atl.  1091,  13  Ann.  Cas.  475, 

City^  etc.,  Plank  Road  Co.,  16  N.  15  L.R.A.(N.S.)  350. 

J.  £q.  13,  84  Am.  Dee.  134;  Zabriskie  Notes:  43  Am.  De&  118;  53  Am. 

v.  Hackensaek,  etc.,  R.  Co.,  18  N.  J.  Dec.  469. 

Eq.  178,  90  Am.  Dec.  617;  McCarter  10.  Sinking  Fand  Cases,  99  U.  8. 

tj.  Hudson  County  Water  Co.,  70  N.  700, 25  U.  S.  (L.  ed.)  496. 

J.  Eq.  695,  65  Atl.  489,  118  A.  S.  11.  St.  Louis,  etc-  B.  Co.  ii.  PaoL 

R.  754,  10  Ann.  Caa.  116,  14  L.R.A.  173  U.  S.  404, 19  S.  Ct  419,  43  0.  S. 

(N.S.)  197;  State  v.  MUIer,  30  N.  (L.  ed.)  746. 

J.  L.  368,  86  Am.  Dec.  188;  State  12.  Pennsylvania  College  Cases,  X3 

tj.  New  Jersey,  31  N.  J.  L.  575,  86  Wall.  190,  20  U.  S.  (L.  ed.)  650. 

Am.  Dee.  240;  Shelton  «.  Erie  R.  Co.,  13.  Deposit  Bank  of  Owensboro  «. 

73  N.  J.  lu  558,  66  Atl.  403,  118  A.  S.  Daviess  County,  102  Ky.  174,  39  & 

R.  704,  9  Ann.  Caa.  883,  9  L.R.A.  W.  1030, 44  L.R.A.  825. 

(N.S.)  727;  Lord  v.  Equitable  Life  14.  Griffin  v.  Kentucky  Ins.  Co.,  S 

Assur.  Soc.  of  U.  S.,  194  N.  Y.  420,  87  Bush  (Ky.)  592,  96  Am.  Dec.  259. 

N.  E.  443,  22  L.BJl.(N.S.)  420;  Wag-  .    15.  Snell  v.  Chicago,  133  111.  413,  24 

ner  Free  Inst  v.  Philadelphia,  132  Pa.  N.  E.  532,  8  hJRJi..  858:  Uonongahela 

8t  612, 19  AU.  297,  19  A.  S.  R.  613;  Nav.  Co.  v.  Coon,  6  Pa.  St.  379,  4^ 
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tion  of  the  general  law.'*  In  some  states  the  reservation  is  incor- 
porated in  the  constitution  and  thereby  the  legislature  is  prevented 
from  ever  granting  any  irrevocable  or  unalterable  charter.*'  Reser- 
vations, however,  of  the  right  to  repeal  the  corporate  charters  there- 
after granted  found  in  general  statutes,  unlike  similar  provisions  in 
the  constitution  of  a  state,  are  only  binding  on  succeeding  legis- 
latures so  far  as  they  choose  to  adopt  them;  and  a  legislative  grant 
of  a  corporate  charter  may  be  made  which  is  not  repealable  if  the 
legislature  so  intends.  It  is,  tlierefore,  in  every  case,  a  question 
whether  the  legislature  making  the  grant  intended  tiiat  the  former 
provision  for  repeal  or  amendment  should  become  a  part  of  the  new 
grant  by  implication.**  A  proviso  in  a  municipal  ordinance  grant- 
ing a  stxeet  franchise  to  a  corporation,  that  its  acts  and  doings  under 
the  ordinance  shall  be  subject  to  future  ordinances  of  the  city,  does 
not  convert  the  grant  into  a  mere  revocable  permit.  It  merely  sub- 
jects such  acts  and  doings  to  municipal  regulations  not  conflicting 
with  the  ordinance  itself.**  A  special  corporate  charter  may  be 
amended  by  a  general  act  which  does  not  refer  specifically  to  such 
charter,  and  so  amendments  or  alterations  of  charters  may  result 
from  the  operation  of  general  laws  as  well  as  from  special  legislation 
addressed  to  the  corporation  in  question.**  As  a  general  rule  no  notice 
of  the  intended  action  on  the  part  of  the  legislature  to  repeal  ox  alter 
the  charter  need  be  given  to  the  corporation.* 


An.  Dec  474;  McCandless  v.  Rich-  Kote:  60  L.R.A.  71. 

mond,  etc.,  R.  Co.,  38  8.  C.  103, 16  S.  17.  State  v.  Cantwell,  142  N.  C.  604, 

E.  429,  18  L.RA.  400.  55  S.  E.  820,  9  Ann.  Cas.  141,  8  LJt.A. 

16.  Holyoke  Co.  v.  Lymftn,  15  Wall.  (NjB.)  498;  Wagner  Free  Institate  v. 

500,  21  U.  S.  (L.  ed.)  133;  Hoge  v,  Philadelphia,  132  Pa.  St  612,  19  Aa 

Richmond,  etc.,  R.  Co.,  99  IT.  8.  348,  297, 19  A.  S.  R.  613. 

25  D.  S.  (L.  ed.)  303;  Oieenwood  v.  18.  Kew  Jersey  v.  Yard,  95  U.  S. 

Union  Freight  Co.,  105  U.  S.  13,  26  104,  24  U.  S.  (L.  ed.)  352;  Singer 

n.  S.  (L.  ed.)  961;  Maeon,  etc.,  R.  Co.  Mfg.  Co.  «.  Heppenheimer,  68  N.  J. 

V.  Gibson,  85  Ga.  1,  11  S.  £.  442,  21  L.  633, 34  AU.  1061,  32  LJt.A.  643. 

A.  S.  R.  135;  Grimn  v.  Keataeky  Ins.  Kote:  60  L.R.A.  74. 

Co.,  3  Bnsh  (Ky.)  592,  96  Am.  Bee.  19.  New  Orleans  e.  Southern  Tele- 

Deposit  Bank  of  Owensboro  «.  phone,  etc.,  Co.,  40  Ia.  Ann.  41, 3  So. 

Daviess  County,  102  Ky.  174,  39  S.  533,  8  A.  S.  R.  502. 

W.  1030f  44  LJIA.  825 ;  Crease  v.  Bab-  20.  Soutfaington     v.  Soathington 

cocl^  23  Pick.  (Mass.)  334,  34  Am.  Water  Co.,  80  Conn.  646,  69  Atl.  1023, 

Dee.  61;  Inland  Fisheries  Gom*rs  «.  13  Ann.  Cas.        Pratt  Inst.  v.  New 

Holyoke  Water  Power  Co.,  104  Mass.  York,  183  N.  Y.  151,  75  N.  E.  1119, 

446,  6  Am.  Rep.  247;  Watson  Semi-  5  Ann.  Caa.  198;  People  v.  Gasa,  190 

nary  «.  Pike  County  Court,  149  Mo.  57,  N.  Y.  323.  83  N.  £.  64, 123  A.  S.  R. 

50  S.  W.  880,  45  L.R^  675;  Story  v.  649,  13  Ann.  Cas.  678;  New  York 

Jersey  City,  etc.,  Plank  Road  Co.,  16  Cent.,  etc.,  R.  Co.  v.  Williams,  199  N. 

N.  J.  £q.  13,  84  Am.  Dec.  134;  Lord  Y.  108,  92  N.  E.  404, 139  A.  8.  R.  860, 

o.  Equitable  Life  Aasor.  Soe.  of  U.  S.,  36  LJt.A.(N.S.)  549.  But  see  State  v. 

194  N.  Y.  212,  87  N.  E.  443,  22  Lit.A.  JSbnn,  61  Ean.  146,  69  Pae.  340,  47 

(N.8.)  420;  MeCandless  «.  Richmond,  LJt.A.  369. 

etc.,  R.  Co.,  38  S.  C.  103, 16  S.  E.  429,  1.  Miners'  Bank  of  Dnbnqne  v.  V, 

18  LJt.A.  440.  8.,  Morris  (la.)  482, 43  Am.  Dee.  11& 
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91.  Assent  to  Exercise  of  Reserved  Power. — The  legislature,  under 
reserved  power,  may  and  sometimes  docs  make  the  opei-ative  <^ect  of 
the  amendment  dependent  upon  its  acceptance  by  the  directors  of  the 
corporation  or  by  a  majority  or  other  proportion  of  the  stockholders.^ 
And  according  to  the  prevailing  view  when  under  such  a  reserved 
power  in  the  legislature  an  act  is  passed  granting  new  and  material 
franchises  of  a  radical  and  fundamental  nature  to  the  company  or 
corporation,  if  it  shall  choose  to  exercise  them,  but  not  expr^ly 
authorizing  the  majority  to  accept  them,  the  majority  may  neverthe- 
less accept  and  act  under  such  amendments  and  bind  the  minority  * 
On  the  other  hand  tliere  is  good  authority  for  the  position  that  a 
reserved  power  is  a  reaer\'ation  to  the  state  for  the  benelit  of  the  public, 
to  bo  exercised  by  the  state  only,  and  does  not  extend  to  giving  a 
power  to  one  part  of  the  corporators  as  against  the  others  which  they 
did  not  have  before;  nor  can  the  legislature  in  the  exercise  of  the 
power  reserved  authorize  a  bare  majority  of  the  corporators  to  change 
the  object  of  the  corporation  in  any  manner.  And  while  under  a 
reservation  the  legislature  may  repeal  the  charter  without  the  consent 
of  the  corporation,  and  may  pass  laws  which  shall  modify  their 
charter  materially,  and  if  such  amendments  are  passed  compulsorily, 
and  are  not  mere  offers  of  amendment  to  the  corporation,  the  cor- 
poration must  accept  and  act  under  them  or  discontinue  business; 
still  the  legislature  cannot  compel  the  corporation  to  exercise  restricted 
franchises  or  additional  franchises  granted,  that  is,  it  cannot  restrain 
the  corporation  from  discontinuing  business,* 

92.  Particular  Exercise  of  Power  of  Alteration,  etc. — The  constitu- 
tional power  of  the  legislature  to  alter,  amend  or  repeal  the  charter 
of  a  corporation  under  a  reserved  power  to  do  so  is  undoubted,*  and 
the  scope  of  legitimate  action  under  such  a  reserved  power  is  very 
broad.*   It  may  be  safely  affirmed  that  the  reserved  power  may  be 

2.  Wright  V.  Minnesota  Mnt.  Life  13  S.  Ct.  90,  36  U.  8.  (L.  ed.)  963; 
Ins.  Co.,  193  U.  S.  657,  24  S.  Ct.  549,  Inland  Fisheries  Com'rs  o.  Holjoke 
48  U.  S.  (L.  edO  832;  Polk  v.  Mutual  Water  Power  Co.,  104  Mass.  446,  6 
Reserve  Fund  Life  Asa'n,  207  U.  S.  Am.  Hep.  247;  Maynard  v.  Looker,  111 
310,  28  S.  Ct.  65,  52  U.  S.  (L.  ed.)  Mich.  498,  69  N.  W.  929,  56  L.R.A 
222;  Lord  v.  Equitable  Assur.  Soc.  of  947,  a§.rmed  in  179  U.  S.  46,  21  S.  Ct 
U.  S.,  194  N.  Y.  212,  87  N.  B.  443,  22  21,  45  U.  S.  (L.  ed.)  79;  New  York 
L.R.A.(N.&.)  420.  Gent.  &  H.  R.  R.  Co.  v.  Williams,  199 

'Note:  53  Am.  Dec.  469.  N.  Y.  108,  92  N.  E.  404,  139  A.  S.  R. 

3.  Note:  53  Am.  Dec.  469.  850,  35  L.R.A.(N.S.)  549. 

4.  ZabrisUe  o.  Ha<^ensack,  etc.,  R.  6.  Noble  State  Bank  v.  Haskell,  219 
Co.,  18  N.  J.  Eq.  178,  90  Am.  Dee.  U.  S.  104,  31  S.  Ct.  186,  Ann.  Cas. 
617.  1912A  487,  32  L.R.A.(N.S.)  1082; 

Note:  53  Am.  Dec  470.  State  «.  Brown,  etc.,  Manuf'g  Co.,  18 

5.  Greenwood  v.  Union  Freight  R.  I.  16,  25  Ati.  246,  17  L.R.A.  856; 
Company,  105  U.  B.  13,  26  U.  S.  (L.  Lord  «.  Equitable  Life  Assur.  Soc  of 
ed.)  961 ;  Hamilton  Gas  Light  &  Coke  U.  S.,  194  N.  Y.  212,  87  N.  B.  443,  22 
Co.  «.  Hamilton  City,  146  U.  S.  258.  L.RA.(N.S.)  420. 
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exercised  to  almost  any  extent,  to  carry  into  effect  the  original  pur- 
poses of  the  grant,  or  to  secure  due  administration  of  its  affairs  so  as 
to  protect  the  rights  of  the  stockholders  and  of  creditors,  and  for  the 
proper  disposition  of  the  assets.'  For  example,  by  virtue  of  a  reserved 
power  to  amend  the  charter  of  a  railroad  company  it  may  be  required 
to  set  aside  a  portion  of  the  current  income,  as  a  sinking  fund,  to 
meet  certain  mortgage  debts  when  they  mature.^  So  legislation  has 
been  sustained  requiring  corporations  to  pay  their  employees  at 
ceitain  periods;*  requiring  the  corporation  on  the  discharge  of  an 
employee,  with  or  without  cause,  to  pay  promptly  his  unpaid  wages; 
and  limiting  the  hours  of  labor  of  employees  of  a  railroad  company.^' 
Again,  amendments  have  been  upheld  imposing  additional  burdens 
on  railroad  corporations  as  to  the  construction  of  their  tracks,  stations, 
etc.,^'  making  a  change  in  the  location  of  the  road  aft^  it  has  been 
located  by  the  corporation  but  before  it  has  been  constructed,'*  and 
imposing  a  liability  for  fires  set  by  their  engines.**  Likewise  the 
imposition  upon  street  railway  companies  of  the  cost  of  paving  and 
repaving  that  part  of  the  streets  occupied  by  their  tracks,  has  been 
upheld  as  a  valid  exercise  of  the  power  reserved  by  the  state  to  alter 
or  amend  the  charter  of  a  street  railway  company.**  Similarly 
amendments  have  been  upheld  requiring  a  corporation  autliorized  to 
erect  a  dam  across  a  river,  to  construct  a  fishway ;  ^*  repealing  a  pro- 
vision exempting  the  corporation  from  taxation,^'  or  making  a 


7.  JfUIer  D.  New  York,  15  Wall.  478,  19  Ann.  Cas.  811,  29  L.R.A.(N.S.) 
21  U.  S.  (L.  ed.)  98.  240. 

8.  Spring  Valley  Water  Works  v.  12.  New  Haven  &  N.  Co.  v.  llamer- 
SchotUer,  110  U.  a.  347,  4  S.  Ct.  48,  sley,  104  U.  S.  1,  26  U.  S.  (L.  ed.) 
28  U.  S,  (L.  ed.)  173.  G29;  New  Albany,  etc.,  R.  Co.  v.  Til- 

9.  Arkansas  Stave  Co.  ti.  State,  94  ton,  12  Ind.  3,  74  Am.  Dec.  195;  Com. 
Ark.  27,  125  S.  W.  1001,  140  A.  S.  R.  v.  Eastern  R.  Co.,  103  Mass.  254,  4 
103,  27  L.K.A.(N.S.)  255;  New  York  Am.  Rep,  555;  State  v.  Brown,  etc., 
Cent,  etc.,  R.  Co.  tJ.  Williams,  199  N.  Mannf  g.  Co.,  18  R.  I.  16,  25  Atl.  246, 
Y.  lOS,  92  N.  E.  404, 139  A.  S.  R.  850,  17  L.R.A.  856. 

35  L.RA.(N.S.)  549  and  note;  hixw-  13.  Macon,  etc,  R.  Co.  v.  Gibson, 

rence  r.  Rutland,  etc.,  R.  Co.,  80  Vt.  85  Ga.  1,  11  S.  E.  442,  21  A.  S.  R. 

370,  67  Ail.  1091,  13  Ann.  Ca3.  475  135. 

and  note,  15  L.R.A.(N.S.)  350.  14.  McCandless  v.  Richmond,  etc., 

10.  St.  Louis,  etc.,  Ry.  Co.  v.  Paul,  R.  Co.,  38  S.  C.  103,  16  S.  E.  429,  18 
173  U.  S.  404,  19  S.  Ct.  419,  43  U.  S.  Lil.A.  440. 

(L.  ed.)  746,  affirming  64  Ark.  83,  40  15.  Fair  Haven  &  W.  R.  Co.  v.  New 

S.  W.  705,  62  A.  S.  R.  154,  37  L.RA.  Haven,  203  U.  S.  379,  27  S.  Ct.  74, 

504;  Leap  v.  St.  Louis,  etc.,  Ky.  Co.,  51  U.  S.  (L.  ed.)  237;  Storrie  v.  Hons- 

58  Ark.  407,  25  S.  W.  75,  41  A.  S.  R.  ton  City  St.  R.  Co.,  92  Tex.  129,  46 

109,  23  L.R.A.  264;  New  York  C.  &  S.  W.  796,  44  L.R.A.  716. 

H.  R.  R.  Co.  V.  Williams,  199  N.  Y.  16.  Inland  Fisheries  Com'rs  v.  Hol- 

108,  92  N.  E.  404,  139  A.  S.  R.  850,  yoke  Water  Power  Co.,  104  Mass.  446, 

35  LJl.A.(N.S.)  549.  6  Am.  Rep.  247. 

11.  People  V.  Erie  R.  Co.,  198  N.  Y.  17.  Tomlinson  v,  Jessup,  15  WaU. 
3G9,  91  N.  £.  849,  139  A.  S.  R.  828.  454,  21  U.  S.  (L.  ed.)  204;  Atlantio, 
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cotporation  liable  for  conBequential  damage  already  done  to  private 

property  by  ita  exercise  of  the  power  of  eminent  domain  conferred  by 
its  charter,  though  it  was  not  liable  therefor  under  its  original 
charter.^^  Also  additional  liability  upon  the  stockholders  for  the 
future  indebtedness  of  the  corporation  may  be  imposed,'*  or  provision 
for  the  assessment  of  stockholders  may  be  made."  The  reserved 
power  also  permits  an  amendment  prohibiting  an  educational  cor- 
poration from  maintaining  ita  college  for  receiving  both  white  and 
negro  students,*  amendments  chwging  the  rights  of  stockholders  as 
to  voting  the  stock,'  or  a  change  in  the  terms  of  office  of  the  directors, 
and  providing  for  a  representation  in  the  board  of  directors  of  a 
itninority  of  the  stockholders.*  The  reserved  power  to  amend  a  charter 
of  an  insurance  company  will  include  the  right  to  change  a  pro- 
vision requiring  the  directors  to  be  stockholders,  so  as  to  permit  them 
to  be  mere  policy  holders,*  or  to  change  from  the  co-operative  plan 
to  the  mutual  level  .premium  plan.'  Where  a  city  in  consenting  to 
the  construction  of  a  street  railway  has  reserved  the  right  to  make 
such  further  rules,  regulations,  and  orders  as  may  be  deemed  neces- 
sary to  protect  the  interest,  safety  and  welfare  of  the  public,  it  may 
require  such  railway  to  use  air  or  electric  brakes  on  all  its  cars,*  and 
where  a  right  is  reserved  to  the  state  or  its  municipalities  to  re^julate 
rates  this  power  may  properly  be  exercised  without  thereby  impairing 
the  obligation  of  contracts.'  An  ordinance  requiring  tickets  to  be 
kept  for  sale  upon  street  cars  may  also  he  sustained  under  a  reserva- 


etc,  E.  Co.  V,  Geo^g^a,  98  V.  S.  359,  6.  Wright  v.  Minnesota  Mut.  Life 

25  U,  S.  (L.  ed.)  185;  People  v.  Qass,  Ins.  Co.,  193  U.  S.  657,  24  S.  Ct.  549, 

190  N.  Y.  323,  83  N,  E.  64,  123  A.  S.  48  U.  S.  (L.  ed.)  832;  Polk  v.  Mutual 

R.  549,  13  Ann.  Cas.  678  and  note;  Reserve  Faod  Life  Ass'n  of  New  York, 

Wagner  Free  Inst.  v.  Philadelphia,  132  207  U.  S.  310,  28  S.  Ct.  65,  52  U.  8. 

Pa.  St.  612,  19  AU.  297,  19  A.  S.  R.  (L.  ed.)  222. 

613.  6.  People  v.  Detroit  United  Ry.,  134 

18.  Monongahela  Nav.  Co.  v.  Coon,  Mich.  682,  97  N.  W.  36,  104  A.  S.  R. 
6  Pa.  St.  379,  47  Am.  Dec.  474.  626  and  note,  62  L.R.A.  746. 

19.  Sherman  v.  Smith,  1  Black.  587,  7.  Freeport  Water  Co.  v.  Freeport, 
17  U.  S.  (L.  ed.)  163.  180  U.  S.  587,  21  S.  Ct.  493,  45  U.  S. 

20.  Gardner  v.  Hope  Ins.  Co.,  9  R.  (L.  ed.)  679;  Knoxville  Water  Co.  v. 
I.  194.  11  Am.  Rep,  238.  Knoxville,  189  U.  S.  434,  23  S.  Ct.  531, 

1.  Berea  College  t;.  Kentucky,  211  47  U.  S.  (L.  ed.)  887;  Omaha  Water 
U.  S.  45,  29  S.  Ct.  33,  63  U.  S.  (L.  Co.  v.  Omaha,  147  Fed.  1,  77  C.  C.  A. 
ed.)  81.  267,  8  Ann.  Cas.  614, 12  L.R.A.(N.S.) 

2.  Note:  22  L.R.A.(N.S.)  420.  736. 

S.  Maynard  v.  Looker,  111  Mich.  This  power  is  not  retained,  howevtt, 

498,  69  N.  W.  929,  56  L.R.A.  947,  af-  under  a  reserved  power  to  regulate  the 

firmed  179  U.  S.  46,  21  S.  Ct.  21,  45  construction,  opention  and  mainte- 

U.  S.  (L.  ed.)  79.  nimce  of  a  railway.    Minneapolis  «. 

4.  Lord  V.  Equitable  Life  Assur.  Minneapolis  St.  Ry.  Co.,  215  U.  S.  417, 

8oc.  of  U.  S.,  104  N.  Y.  212,  87  N.  E.  30  S.  Ct  IIS,  54  U.  S.  (L.  ed.)  259. 
443,  22  L.BJl.(N.S.)  420. 
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tion  of  a  general  power  to  moke  rules  and  regulations  affecting  a 
street  railway  company.* 

93.  Limitations  on  Exercise  of  Reserved  Power. — Where  the  power 
is  reserved  to  repeal  or  alter  the  charter  unqualifiedly  at  the  pleasure 
of  the  legislature,  that  body  need  give  no  reason  for  its  action  in  the 
matter;  the  validity  of  such  action  does  not  depend  on  the  neces- 
sity for  it  or  on  the  soundness  of  the  reasons  which  prompted  it, 
provided  the  power  is  exercised  reasonably  and  in  good  faith;*  it  is 
not,  as  a  general  rule,  for  the  courts  to  say  how  the  discretion  of  the- 
legislature  in  this  respect  was  exercised.*"  And  under  a  constitutional 
provision  giving  the  legislature  power  to  alter  or  revoke  any  corporate 
charter  whenever,  in  its  opinion,  the  privileges  granted  become 
injurious  to  the  citizens  of  the  commonwealth,  the  legislature  is  the 
judge  as  to  when  such  privileges  become  injurious,**  While  vested 
rights  cannot  be  impaired  under  a  reserved  power  to  alter  and  amend 
charters,  it  has  been  authoritatively  said  that  this  power  may  be 
exercised  to  almost  any  extent  to  carry  into  effect  the  original  pur- 
poses of  the  grant  and  to  protect  the  rights  of  the  public  and  of  the 
corporators,  or  to  promote  the  due  administration  of  the  affairs  of 
the  corporation,"  and  for  the  proper  disposition  of  its  assets.'*  A 
power  reserved  to  the  legislature  to  alter,  amend  or  repeal  a  charter 
authorizes  it  to  make  any  alteration  or  amendment  of  a  charter  granted 
subject  to  it,  which  will  not  defeat  or  substantially  impair  the  object 
of  the  grant^  or  any  rights  vested  under  it,  and  which  the  legislature 
may  deem  necessary  to  secure  either  that  object  or  any  public  right.*^ 

8.  Detroit  v.  Fort  Wayne  &  B.  I.  13.  Miller  v.  New  York,  15  Wall. 
Ry.  Co.,  95  Mich.  456, 54  N.  W.  958, 35  478,  21  U.  S.  (L.  ed.)  98;  Holyolje 
A.  S.  R.  580,  20  L.B.A.  79.  Company  v.  Lyman,  15  Wall.  500,  21 

9.  Greenwood  V.  Union  Freight  Co.,  U.  S.  (L.  ed.)  133;  Sinking  Fand 
105  U.  S.  13,  26  U.  S.  (L.  ed.)  961;  Cases,  99  U.  S.  700,  26  U.  S.  (L.  ed.) 
Hamilton  Gas  Light,  etc.,  Co.  v.  Ham-  496;  Leep  v.  St.  Ijouis,  L  M.  &  T.  By. 
ilton  City,  146  U.  8.  258, 13  S,  Ct.  90,  Co.,  58  Ark.  407,  25  S.  W.  75,  41  A. 
36  U.  6.  (L.  ed.)  963;  Miners'  Bank  S.  B.  109,  23  LJBiA.  264;  New  York 
of  Dabuqae  v.  U.  S.,  Morris  (la.)  482,  Cent.  &  H.  B.  B.  Co.  «.  Williams,  199 
43  Am.  Dec.  115  and  note;  Crease  i>.  N.  Y.  108,  92  N.  £.  404, 139  A.  S.  B. 
Babeock,  23  Pick.  (Mass.)  334,  34  850,  35  LJl.A.(N.S.)  549. 

Am.  Dee.  61;  People  v.  Calder,  153  14.  Holyoke  Company  v.  Lyman,  15 

Mich.  724, 117  N.  W.  314,^26  A.  S.  B.  WalL  600,  21  U.  S.  (L.  ed.)  133 :  Close 

550;  State  o.  Louisville,  etc.,  B.  Co.,  v.  Glen  wood  Gemetoy,  107  U.  8.  466, 

97  Miss.  35,  51  So.  918,  63  So.  454,  2  S.  Ct  267,  27  U.  S.  (L.  ed.)  408; 

Ann.  Gas.  1912C  1150.  Gibfas  v.  Consolidated  Gas  Co.  of  Bal- 

10.  Monongahela  Nav.  Co.  v.  Coon,  tunore,  130  U.  S.  396,  9  S.  Ct.  553,  32 
6  Pa.  St.  379,  47  Am.  I^e.  474.  U.  S.  (L.  ed.)  979;  New  York  &  K  E. 

11.  Wagner  Tieo  Inst.  v.  Fhiladcl-  B.  Co.  v.  Bristol,  151  TJ.  S.  556,  14 
phia,  132  Pa.  SL  612,  19  AU.  297, 19  8.  Ct.  437, 38  U.  S.  (L.  ed.)  269;  Berea 


12.  Union  Pass.  B.  Co.  «.  Philadel-  8.  45,  29  S.  Ct.  33:  53  U.  &  (U  tiS 
phia,  101  U.  S.  528,  25  U.  8.  (L.  ed.)  8L  - 
912. 


Coll^  V.  Com.  of  Kentucky,  211  U. 
a  jie  on  a  ru  Qo  CO  n  a   /T    .jt  v 
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Under  the  reserved  power  of  repeal  the  legislature  may  terminate  the 
corporate  existence.*"  A  reser\-ed  power  to  alter  or  amend  is,  however, 
subject  to  certain  necessary  limitations.**  It  does  not  authorize  laws 
which  are  a  mere  arbitrary  exercise  of  power  in  denial  of  the  equal 
protection  of  the  laws,  amounting  to  a  deprivation  of  property  with- 
out due  process  of  law;*'  as  has  been  said,  the  alterations  must  be 
reasonable;  they  must  be  made  in  good  faith,  and  be  consistent  with 
the  scope  and  object  of  the  act  of  incorporation.  Sheer  oppression 
and  wrong  cannot  be  inflicted  under  the  guise  of  amendment  or 
alteration.**  In  other  words,  the  legislature  cannot  pass  an  uncon- 
stitutional law  under  the  guise  of  altering  or  amending  a  corporate 
charter.**  Thus  if  the  legislature  should  require  a  manufacturing 
corporation  to  build  and  operate  a  railroad  not  in  any  wise  connected 
with  its  business,  such  action  could  not  be  defended  under  a  reserved 
power  to  alter,  amend,  or  repeal.**  If  a  statute  organizing  a  corpora- 
tion is  repealed,  no  estoppel  against  the  right  to  enforce  the  repealing 
statute  exists  on  the  ground  of  wrongful  conduct  of  officials  of  a 
municipality.* 

94.  Exercise  of  Conditional  Power  of  Alteration,  etc. — Where  the 
legislature  has  not  reserved  to  itself  the  unlimited  and  uncontrolled 
power  to  alter,  amend,  or  repeal  a  corporate  charter,  either  by  an 
express  provision  in  the  charter,  or  by  a  general  provision  in  the 
laws  regulating  the  formation  of  corporations,  and  a  grant  of  cor- 
porate privileges  has  been  made,  subject  to  the  conditional  right  of 
the  legislature  to  amend  or  repeal  the  same,  upon  the  happening  of 
some  event,  such  as  the  failure  of  the  corporation  to  go  into  existence, 
or  the  abuse  of  ita  privileges,  a  question  is  presented,  on  which  the 
authorities  are  in  direct  conflict.  It  is  urged  on  the  one  hand  that 
the  investigation  and  determination  of  tJbe  question,  whether  the 
occasion  has  arrived  on  which  the  reserved  power  of  the  legislature  con 
act,  is  one  of  judicial  and  not  of  legislative  cognizance;  and  that  any 

15.  People  V.  O'Brien,  111  N.  Y.  1  Zabriskie  v.  Hackensack,  etc.,  R.  Co., 
18  N.  E.  692,  7  A.  S.  R.  684,  2  L.R.A.  18  N.  J.  Eq.  178,  90  Am.  Dee.  617; 
255.  State  tf.  Brown,  etc.,  Manuf'g  Co.,  18 

16.  Shields  v.  Ohio,  95  U.  S.  319,  R.  I.  16,  25  Atl.  246,  17  L.R.A.  856; 
24  U.  S.  (L.  ed.)  357;  Bcrea  College  State  v.  Bancroft,  148  Wis.  124,  134 
V.  Kentucky,  211  U.  S.  45,  29  S.  Ct.  N.  W.  330,  38  L.R.A.(N.S.)  526. 

33,  53  U.  S.  (L.  ed.)  81.  19.  Johnson  v.  Goodyear  Min.  Co- 

17.  Du!uth  &  Iron  R.  Co.  v.  St.  127  Cal.  4,  59  Pac.  304,  78  A.  S.  R. 
Louis  County,  179  V.  S.  302,  21  S.  Ct.  17,  47  L.R.A.  338;  Venner  v.  Chicago 
121.  45  U.  S.  (L.  ed.)  201.  City  R.  Co.,  246  111.  170,  92  N.  E.  643, 

18.  Shields  v.  Ohio,  95  tJ.  S.  319,  24  138  A.  S.  R.  229,  20  Ann.  Cas.  607. 
U.  S.  (L.  ed.)  357;  Stanislaus  County      20.  State  «  Brown,  etc.,  ManuTg 
«.  San  Joaquin  &  K.  R.  C.  &  I.  Co.,  Co.,  18  B.  1. 16,  25  AU.  246, 17  L.R.A. 
192  U.  S.  201,  24  S.  Ct.  241,  43  U.  S.  856. 

(L.  ed.)  406;  Arkansas  Stave  Co.  r.      1.  People  it.  Calder,  153  Mich.  724, 
State,  94  Ark.  27, 125  S.  W.  1001,  140  117  N.  W.  314, 126  A.  S.  R.  550. 
A.  S.  R.  103,  27  L.R.A.(N.S.)  255: 
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attempted  action  by  the  legislature  prior  to  such  judicial  determina- 
tiozi  would  be  in  excess  of  its  powers  and  an  encroachment  upon  the 
authority  of  the  judiciary.  On  the  other  hand  it  is  said  that  the 
conditional  reservation  in  the  charter  becomes  binding  on  the  cor- 
poration as  soon  as  the  same  is  accepted,  and  that  the  corporation  is 
estopped  to  question  the  power  of  the  legislature  to  determine  the 
happening  of  the  contingency,  although  HMch  question  is  judicial  in 
its  nature.'  The  latter  is  the  prevailing  view  *  Also  where  the  power 
of  repeal  at  the  pleasure  of  the  legislature  is  reserved  with  the  proviso 
that  no  act  of  incorporation  shall  be  repealed  unless  for  some  violation 
of  its  charter  or  other  default,  the  courts  are  bound  to  presume  when 
the  power  of  repeal  is  exercised  by  the  legislature,  that  a  contingency 
had  arisen  warranting  the  exercise  of  the  power.*  So  under  a  pro- 
vision of  a  state  constitution  reserving  the  power  to  repeal,  alter,  or 
amend  corporate  charters,  and  declaring  that  such  power  shall  be 
exercised  "in  such  manner,  however,  that  no  injustice  be  done  to  the 
corporators,"  the  question  whether  injustice  has  been  done  to  the 
corporators  is  within  the  province  of  the  state  court  finally  to  decide, 
and  the  federal  supreme  court  will  not  interfere  unless  such  power 
is  exercised  in  so  arbitrary  a  manner  as,  irrespective  of  the  contract 
clause,  to  deprive  the  corporators  of  some  other  fundamental  right 
within  the  protection  of  the  federal  constitution.*  And  a  provision 
of  a  state  constitution  declaring  that  previous  notice  of  any  applica- 
tion for  the  alteration  of  the  chaiier  of  any  corporation  shall  be 
given  in  such  manner  as  shall  be  prescribed  by  law  does  not  require 
any  additional  notice  to  be  given  to  the  corporation,  when  the  statute 
in  question  is  introduced  in  the  legislature  in  the  regular  manner  and 
one  day's  notice  is  given  by  the  legislator  of  his  intention  to  introduce 
it,  and  the  corporation  learns  of  such  introduction  and  is  allowed  to  be 
heard  before  the  governor,  but  is  denied  the  right  of  a  hearing  before 
either  house  of  the  legislature.  The  bill  thus  introduced  by  a  member 
cannot  be  regarded  as  an  application  for  which  any  special  notice 
must  be  given  to  entitle  the  legislature  to  dispose  of  it.*  On  the 
other  hand  where  the  charter  of  a  corporation  contained  a  provision 
that  it  should  not  be  repealed  "unless  it  shall  be  made  to  appear  to  the 
legislature  that  there  has  been  a  violation  by  the  company  of  some 
of  the  provisions  of  this  act,"  it  has  been  held,  that  such  violation 
must  be  made  to  appear  by  the  judgment  of  a  court,  and  could  not 
be  adjudged  by  the  legislature.'  Where  a  statute  declcured  that  all 
charters  and  grants  to  corporations  should  be  subject  to  amendment  or 

2.  Note:  43  Am.  Dec.  US.  ansaa,  212  U.  8.  322,  29  S.  Ct.  370,  53 

3.  Miners  Bank  of  Dubuqae  «.  U.  TJ.  S.  (L.  ed.)  630,  15  Ann.  Cas.  645. 
S.,  Morris  (la.)  482,  43  Am.  Dec.  115.     6.  People  v.  Calder,  153  Mich.  724, 

4.  Crease   v.   Babcock,   23   Pick.  117  N.  W.  314, 126  A.  S.  R.  550. 
(Mass.)  334,  34  Am.  Dee.  61.  7.  Flint,  etc.,  Road  Co.  v.  Wood- 

6.  Hammond  Packing  Co.  «.  Ark-  hull,  25  Mich.  99, 12  Am.  Rep.  233. 
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repeal  at  the  will  of  the  legislature  unless  a  contrary  intent  he  plainly 
expressed,  and  in  a  subsequently  granted  charter  it  was  plainly 
expressed  that  no  alteration  or  amendment  should  be  made  without 
tiio  concurrence  of  the  city  council  of  a  certain  municipality  and  the 
directors  of  the  company,  it  was  held  that  the  charter  of  the  com- 
pany could  not  be  subject  to  amendment  or  repeal  at  the  mere  will  of 
the  legislature  but  only  with  the  concurrence  of  the  city  council  and 
the  company's  directors  • 

95.  Effect  of  Alteration,  etc.,  in  GeneraL — The  obvious  effect  of  the 
repeal  of  the  charter  of  a  corporation  under  the  unqualified  reserved 
power  to  do  so,  is  that  the  corporation  no  longer  exists;  its  life  is  at 
an  end ;  whatever  force  the  law  may  give  to  transactions  into  which 
the  corporation  entered  and  which  were  authorized  by  the  charter 
while  in  force,  it  can  originate  no  new  transactions  dependent  upon 
the  power  conferred  by  the  charter.*  For  example  if  the  corporation 
be  a  bank,  with  power  to  lend  money  and  to  issue  circulating  notes, 
it  can  make  no  new  loan  nor  issue  any  new  notes  designed  to  circu- 
late as  money.  If  the  essence  of  the  grant  of  the  charter  be  to  oper- 
ate a  railroad,  and  to  use  the  streets  of  the  city  for  that  purpose,  it 
can  no  longer  so  use  the  streets  of  the  city,  and  no  longer  exercise 
the  franchise  of  running  a  railroad  in  the  city.  In  short,  whatever 
power  is  dependent  solely  on  the  grant  of  the  charter,  and  which  could 
not  be  exercised  by  unincorporated  private  persons  under  the  general 
laws  of  the  state,  is  abrogated  by  the  repeal  of  the  law  which  granted 
these  special  rights.*®  And  if  the  legislature  has  reserved  the  power 
to  repeal  the  charter  of  a  corporation  it  may  do  so  and  charter  a  new 
one  and  confer  the  same  power  on  it  as  the  former  possessed,  and 
80  far  as  the  rights  of  the  old  corporation  are  necessary  to  the  public 
use,  the  new  one  may  be  authorized  to  take  them  under  the  power  of 
eminent  domain  on  making  due  compensation  tiierefor.**  Where 
the  charter  of  a  corporation  is  repealed,  with  a  provision  that  it  may 
present  against  a  municipality  a  claim  for  its  tangible  property,  such 
provision  will  not  be  held  unconstitutional  on  the  ground  that  it 
permits  property  to  be  taken  for  a  public  use  without  determining 
the  necessity  for  such  taking,  or  that  the  compensation  provided  is 
inadequate.  The  provision  is  not  compulsory,  and  has  no  force  unless 
the  corporation  chooses  to  accept  it.*®    So  the  dissolution  of  a  cor- 

8.  Lonisville  Gas  Co.  v.  Citizens'  Gas     10.  Greenwood  v.  Union  Freight  Co., 
Light  Co.,  115  U.  S.  683,  6  S.  Ct  265,  105  U.  S.  13,  26  U.  S.  (L.  ed.)  961. 
29  U.  S.  (L.  ed.)  510.  11.  Greenwood  ti.  Union  Freight  Co., 

■  9.  Greenwood  d.  Union  Freight  Co.,  105  U.  S.  13,  26  U.  S.  (L.  ed.)  961; 
105  U.  8.  13,  26  U.  S.  (L.  ed.)  961;  People  tJ.  Calder,  153  Mich.  724,  117 
Crease  v.  Babcock,  23  Pick.  (Mass.)  N.  W.  314,  126  A.  S.  R.  550. 
334,  34  Am.  Dec.  61.   See  m/rn,  par.     12.  People  r.  Calder,  153  Mich.  724, 
745  et  $eq.,  as  to  the  general  efEect  of  U7  N.  W.  314^  126  A.  S.  R.  550. 
the  dissolution  of  a  corporation. 
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poration  by  an  act  of  the  legislature  deprives  it  of  its  corporate  exist- 
ence and  no  legal  judgment  can  thereafter  be  rendered  against  it." 
An  act  granting  corporate  powers  and  privileges  to  a  corporation 
organized  under  a  prior  act  does  not  dissolve  the  corporation,  and  a 
new  corporation  is  not  established  upon  the  adoption  by  the  stock- 
holders of  the  powers  and  privileges  granted  by  the  latter  act,  when 
it  contains  no  repealing  clause,  and  it  recognizes  the  corporation  as 
such,  and  confirms  to  it  all  the  franchises  which  it  then  held;  the 
two  acts,  so  far  as  they  are  consistent  with  each  other,  make  the  char- 
ter of  the  corporation.'* 

96.  Property  Rights  Protected. — Though  the  constitution  of  a 
state  declares  that  the  legislature  has  power  to  alter,  revoke,  or  amend 
any  charter  of  incorporation,  the  property  which  corporations  acquire 
in  the  exercise  of  the  capacities  conferred  on  them  they  hold  subject 
to  the  same  guaranties  which  protect  the  property  of ,  individuals  from 
foliation.**  Personal  and  real  property  acquired  by  the  corporation 
during  its  lawful  existence,  rights  of  contract,  or  choses  in  action  so 
acquired,  and  which  do  not,  in  their  nature,  depend  on  the  general 
powers  conferred  by  the  charter,  cannot  be  destroyed  or  taken  away 
by  the,  repeal  or  amendment  of  the  charter,  and  the  courts  may,  it 
the  legislature  does  not  provide  some  special  remedy,  enforce  such 
rights  by  the  means  within  their  power.  The  rights  of  the  sharehold- 
ers of  such  a  corporation,  to  their  interest  in  its  property,  are  not  anni- 
hilated by  a  repeal  or  alteration  and  there  must  remain  in  the  courts 
the  power  to  protect  those  rights.'*  Nor  does  it  give  to  the  legislature 


18.  Merrill  v.  Saffolk  Bank,  31  Me.  S.  B.  109,  23  URJl.  264;  St  Lonte, 
67,  50  Am.  Dec  649.  etc.,  Ry.  Co.  v.  St.  Paul,  64  Ark.  83, 

14.  Johnston  v.  Crawley,  25  Oa.  316,  40  S.  W.  705,  62  A.  S.  R.  154,  37 
71  Am.  Dec.  173.  L.R.A.  504;  Atchison,  Topeka,  &  S.  F. 

15.  Miller  v.  New  Tork,  15  Wall.  R.  Co.  o.  Campbell,  61  Kan.  439,  59 
478,  21  U.  S.  (L.  ed.)  98;  Holyoke  Co.  Pac.  1051,  78  A.  S.  R.  328,  48  L.R.A. 
V.  Lyman,  15  Wall.  600,  21  V,  S.  (L.  261;  People  «.  O'Brien,  111  N.  Y.  1, 
ed.)  133;  Shields  v,  Ohio,  95  U.  S.  319,  18  N.  E.  692,  7  A.  8.  R.  684  and  note, 
24  U.  S.  (L.  ed.)  387;  Sinking  Fund  2  hJRA.  255;  New  York  Cent.  &  H. 
Cases,  99  U.  S.  700,  25  U.  S.  (L.  ed.)  R.  Co.  v.  WiUiams,  199  N.  Y.  108,  92 
496;  Union  Passenger  R.  Co.  v.  PhU-  N.  E.  404, 139  A.  S.  R.  850,  35  L.R.A. 
adelphia,  101  U.  S.  528,  25  U,  S.  (L.  {N.S.)  549;  State  v.  Nefl,  52  OMo  St. 
cd.)  912;  Lake  Shore  &  M.  S.  R.  Co.  375,  40  N.  E.  720,  28  LJI.A.  409; 

Smith,  173  V.  S.  684,  19  S.  Ct.  565,  State  v.  Bancroft,  148  Wis.  124,  134 
43  U.  S.  (L.  ed.)  858;  St.  Louis,  L  M.  N.  W.  330,  38  L.R.A.(N.S.)  526. 
&  S.  Ry.  Co,  tf.  Paul,  173  U.  S.  404, 19  16.  Sinking  Fund  Cases,  99  U.  S. 
S.  Ct.  419,  43  U.  S.  (L.  ed.)  746;  Ad-  700,  25  U.  S.  (L.  ed.)  496;  Greenwood 
irondaek  Ry.  Co.  v.  New  York,  176  U.-  v.  Union  Freight  Co.,  105  U.  S.  13,  26 
S.  335, 20  S.  Ct.  460, 44  U.  S.  (L.  ed.)  U.  8.  (L.  ed.)  961;  Omaba  Water  Go. 
492;  Stanislaus  County  v.  San  Joa-  o.  Omaha,  147  Fed.  1, 77  G.  G.  A.  207, 
quin  &  K.  R.  C.  &  I.  Co.,  192  U.  S.  8  Ann.  Cas.  614, 12  L3.A.(N.S.)  736; 
201,  24  S.  Ct.  241,  48  U.  S.  (L.  ed.)  St  Louis,  etc.,  R.  Co.  «.  Paul,  64  Ark. 
406;  Leep  v.  St.  Louis,  I.  M.  &  S.  Ry.  83,  40  S.  W.  705,  62  A.  8.  R.  154,  37 
Co.,  58  Ark.  407,  25  8.  W.  75,  41  A.  L.R.A.  504;  People  v.  O'Brien,  111  N. 
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the  power  to  destroy  or  impair  the  contracts  of  third  persona  with 
such  corporations;^'  no  executed  contract  made  hy  the  corporation 
with  a  t£ird  person,  or  with  individual  members  of  the  corporation, 
could  be  impaired  by  any  alteration  of  the  charter  power.  But  this  is 
quite  different  from  the  power  to  alter  or  change  or  repeal  the  powers 
liiemselves  so  that  no  such  rights  could  thereafter  be  acquired  and 
such  contract  thereafter  be  made.^®  And  where  a  state  has  reserved  the 
power  by  general  statute  to  change,  modify,  or  destroy  any  corpora- 
tion at  will,  such  right  is  not  abridged  or  in  any  manner  affected  by 
executory  contracts  entered  into  by  a  corporation  with  third  persons, 
or  by  such  persons  with  their  subcontractors,  before  an  act  amending 
such  corporation's  charter  was  passed.  All  parties  are  bound  to  take 
notice  of  the  general  law  of  the  state  under  which  the  power  exercised 
was  reserved.  If  such  contracts  cannot  be  performed  consistently 
with  tiie  alteration  in  the  charter  made  by  the  amending  statute,  tiieir 
performance,  in  so  far  as  thus  hindered  or  obstructed,  will  be  excused, 
under  the  rule  that  performance  of  contracts  rendered  impossible  by 
act  of  law  is  excused.^*  And  so  the  fact  that  a  repealing  statute 
destroys  the  right  of  a  corporation  to  continue  in  existence  under  the 
statute  repealed  does  not  make  such  repealing  statute  unconstitutional 
even  as  against  bondholders  of  the  corporation.  The  execution  of  the 
mortgage  and  the  issuing  of  bonds  secured  by  the  property  of  the 
corporation  do  not  affect  the  right  of  the  legislature  to  repeal  the 
statute." 

VII.  Name,  Seal,  akd  Dohicil,  Reszdsncb  or  Place  ov  Business 

Name 

97.  In  General. — A  name  is  peculiarly  important  as  necessary  to 
the  very  existence  of  the  corporation.^  The  general  rule  as  to  cor- 
porations is,  that  each  corporation  shall  have  a  name  by  which  it 
is  to  sue  and  be  sued,  and  do  all  legal  acts.   The  name  of  a  corpora- 

7. 1, 18  N.  E.  692,  7  A.  S.  R.  684  and  17.  Omaha  Water  Co.  v.  Omaha,  147 

note,  2  L.BA.  255  and  Dote;  Skanea-  Fed.  1,  77  G.  C.  A.  267,  8  Ann.  Cas. 

teles  Water  Works  Co.  «.  Skaneateles,  614,  12  L.R.A.(N.S.)  736. 

161  N.  Y.  154,  55  N.  E.  562,  46  L.RA.  18.  Gardner  v.  Hope  Ins.  Co,  9  R. 

687;  Lord  v.  Equitable  Life  Assur.  1. 194, 11  Am.  Rep.  238. 

Soc.  of  United  States,  194  N.  T.  212,  19.  Macon,  etc.,  R.  Co.  v.  Gibson,  85 

87  N.  E.  443,  22  L.RA.(N.S.)  420;  Ga.  1,  U  S.  E.  442,  21  A.  S.  R.  135. 

New  York  Cent.,  etc.,  R.  Co.  v.  Wil-  20.  People  v.  Calder,  153  Mich.  724, 

liams,  199  N.  Y.  108,  92  N.  E.  404, 139  117  N.  W.  314,  126  A,  S.  R.  550. 

A.  S.  R.  850,  35  L.R.A.(N.S.)  549;  1.  Lauman  v.  Lebanon  Val.  R.  Co., 

State  V.  Brown,  etc.,  Mfg.  Co.,  18  R.  I.  30  Pa.  St.  42,  72  Am.  Dec.  685 ;  Ceredo 

16,  25  AtL  246,  17  L.R.A.  856 ;  Huber  First  Nat.  Bank  v.  Huntington  Di«tiL* 

V.  Martin,  127  Wis.  412,  105  N.  W.  ling  Co.,  41  W.  Va.  630,  23  S.  B.  TIQL 

1031,  1135,  115  A.  S.  R.  1023,  7  Ann.  56  A.  S.  B.  878. 
Cas.  400,  3  L.B^(N.S.)  653. 
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tion  in  this  respect  designates  the  corporation,  in  the  same  manner 
that  the  name  of  an  individual  designates  the  person.*  The  light 
to  use  lis  corporate  name  is  as  much  a  part  of  the  corporate  franchise 
as  any  other  privilege  granted,*  though  as  to  corporations  organized 
under  the  general  laws  it  is  said  that  the  name  of  a  corporation  is  not 
a  franchise,  for  the  selection  may  be  made  at  the  pleasure  of  the 
incorporators,  or  it  may  be  acquired  by  usage.*  A  corporation  formed 
under  the  general  laws  may,  as  a  general  rule,  adopt  any  name  it 
desires,'  subject  to  the  qualification  that  an  existing  body,  even  though 
an  unincorporated  association,  may  have  a  property  right  in  its  name 
and  cannot  be  deprived  thereof.*  A  corporation  cannot  select  a  name 
which  is  then  in  use  by  some  other  person  or  persons,  and,  after 
recording  its  articles,  insist  that  this  person  or  persons  must  abandon 
the  use  of  the  name  they  have  previously  selected  and  under  which 
diey  are  operating.'  A  license  to  form  a  corporation  under  a  certain 
name  issued  by  the  seca^tary  of  state  gives  such  corporation  the  rifi^ht 
to  that  name  as  against  an  already  existing  corporation  with  a  differ- 
ent name  which  has  passed  a  resolution  and  given  notices  for  a  meet- 
ing to  vote  on  a  change  of  its  name  to  that  selected  by  the  hew  corpo- 
ration, at  least  where  its  promoters  did  not  know  at  the  time  of  their 
license  of  the  proposed  change.  And  the  secretary  of  state  cannot 
revoke  a  license  to  form  a  corporation  under  a  certain  name  merely 
because  another  corporation  before  the  license  was  issued  had  called 
a  meeting  to  vote  on  the  question  of  adopting  such  name  instead  of 
ihai  which  it  then  had.*  It  seems  to  be  well  recognized  that  a  cor- 
poration, as  well  as  individuals,  may  have  or  be  known  by  several 
names  in  the  transaction  of  its  general  business  so  that  it  may  enforce,* 
as  well  as  be  bound  by,^*  contracts  entered  into  in  an  adopted  name 
other  than  the  regular  name  under  which  it  was  incorporated. 

5.  Cincinnati  Cooperage  Co.  v.  Bate,  7.  Grand  Lodge  A.  0.  U.  W.  v.  Qra- 
96  Ky.  356,  26  S.  W.  538,  49  A.  S.  R.  ham,  96  la.  592,  65  N.  W.  837,  31 
300;  Newport  Mechanics'  Mfg.  Co.  «.  LJI.A.  133  (also  holding  that  tlie  eer- 
Starbird,  10  N.  H.  123,  34  Am.  Dee.  tificate  of  the  auditor  as  to  the  rigbt 
145.  of  a  eorporation  to  a  name,  ia  not  bind- 

3.  Paulino  «.  Portngnese  Beneficial  ing  upon  another  body  elaiming  the 
Assoc.,  18  R.  L  165,  26  Atl.  36,  20  right  to  the  name). 

L.R.A.  272.  8.  Illinois  Watch  Case  Co.  «.  Pear- 

4.  Grand  Lodge  A.  0.  U.  W.  v.  Ora-  son,  140  111.  423,  31  N.  E.  400,  16 
ham,  96  la.  592,  65  N.  W.  837,  31  L.R.A.  429. 

L.R.A.  133.  9.  See  supra,  par.  13,  as  to  promia- 

6.  Illinois  Watch  Case  Co.  v.  Pear-  sory  notes  and  other  obligationg  made 
son,  140  IlL  423,  31  N.  E.  400,  16  payable  to  officers  of  corporation  with 

429.  affix  of  office  of  corporate  officer. 

6.  Supreme  Lodee  Knights,  etc,  «.     10.  Melledge  v.  Boston  Iron  Co.,  5 
Improved  Order  of  Knights,  etc.,  113  Gush.  (Uasa.)  158,  51  Am.  Dee.  60 
Hieb.  133,  71  N.  W.  470,  38  LJt.A.  and  not*. 
658. 
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98.  Change  of  Kame  in  General.— A  corporation  has  no  right  or 
power  of  itself  to  change  or  altor  the  name  originally  selected  by  it 
without  recourse  to  such  formal  proceedings  £is  are  prescribed  by  law.*' 
And  it  has  been  held  that  the  unauthorized  change  of  name  is  an 
abandonment,  not  only  of  the  corporate  name,  but  of  the  corporation 
itself.  The  identity  of  the  creature  authorized  by  the  statute  to  do 
business  is  destroyed.  It  is  in  no  sense  like  the  case  where  an  individ- 
ual changes  his  name.  The  very  being  of  its  constitution  is  destroyed 
by  an  abandonment  of  its  name  and  an  attempted  substitution  of  a 
new  name  without  authority  of  law,  and  the  members  of  the  corpo- 
ration may  become  liable  as  partners  on  the  contracts  entered  into 
after  such  change  of  name.^^  A  general  power  to  alter  or  amend 
the  charter  of  a  corporation  necessarily  includes  the  power  to  alter 
the  name  of  the  corporation. And  a  provision  of  the  general  cor- 
poration law  relating  to  an  increase  of  the  capital  stock  of  a  corpora- 
tion but  also  providing  that  the  agreement  of  the  stockholders  may 
be  amended  in  any  other  particular,  excepting  as  provided  in  a  section 
which  relates  to  a  decrease  of  the  capital  stock,  has  been  held  to  author- 
ize a  change  in  the  name  of  a  corporation.**  The  proceedings  by 
which  a  change  in  the  name  of  a  corporation  has  been  effected  have 
not  been  the  same  in  different  jurisdictions  or  even  in  the  same  juris- 
diction at  different  times.  The  proceeding  most  frequently  adopted, 
especially  in  former  years,  has  been  by  a  special  act  of  the  legislature 
authorizing  the  change.'^  And  a  constitutional  provision  that  corpo- 
rations may  be  formed  by  general  laws,  but  shall  not  be  created  by 
special  act,  except  for  municipal  purposes,  is  not  violated  by  a  special 
act  changing  the  name  of  an  existing  corporation. At  the  present 
time  a  general  method  by  which  corporations  may  change  their  name 
18  usually  expressly  provided  for  by  statute.*'  But  it  is  held  that  an 
irregularity  in  not  complying  with  the  law  in  changing  the  name  of  a 
corporation  is  available  only  in  a  direct  proceeding  to  annul  its  char- 
ter, instituted  on  behalf  of  the  state.**  A  corporation  will  not  be 
permitted  to  change  its  name  to  a  name  identical  with  tJiat  of  another 
corporation  in  tiie  same  place^  or  so  similar  thereto  as  to  give  rise  to 
confusion  of  the  two  names  or  as  in  any  manner  to  deprive  the  other 

11.  Cincinnati  Cooperage  Co.  v.  16.  Wallace  v.  Loomis,  97  U.  8. 146, 
Bate,  96  Ky.  356,  26  S.  W.  538,  49  24  U.  S.  (L.  ed.)  895. 

A.  S.  R.  300  and  note.  Note:  19  Ann.  Cbs.  1240. 

Note:  19  Ann.  Cas.  1238.  17.  Illinois  Watch  Case  Co.  «.  Pear- 

12.  Cincinnati  Cooperage  Co.  v.  son,  140  III.  423,  31  N.  E.  400,  16 
Bate,  96  Ky.  356,  26  S.  W.  538,  49  L.R.A.  429. 

A.  S.  R.  300.  Note:  19  Ann.  Cas.  1240. 

13.  Note:  19  Ann.  Cas.  1239.  18.  Samter  Tobacco  Warehouse  Co. 

14.  Armington  v.  Palmer,  21  R.  I.  v.  Phoenix  Assur.  Co.,  76  S.  C.  76,  66 
109,  42  All.  308,  79  A.  S.  R.  786,  43  S.  E.  654,  121  A.  B.  R.  941,  U  Ann. 
L.R.A.  95.  Caa  780, 10  L.R.A.(N.S.)  736. 

16.  Note:  10  Ann.  Cas.  1239. 
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of  &o  benefit  of  the  prestige  of  good  will  which  attaches  to  an  estab- 
lished name.^*  And  a  writ  of  mandamus  will  not  be  issued  to  compel 
the  secretary  of  state  to  receive  and  Rle  a  certificate  of  the  vote  of  a 
corporation  to  change  its  name  as  provided  by  statute  where  this 
would  result  in  the  use  of  the  same  name  by  two  corporations  with 
a  possible  conflict  of  interests  and  litigation  under  statutes  which  show 
an  intention  to  prevent  the  use  of  the  same  name  by  two  or  more  cor- 
porations.** 

99.  General  Effect  of  Change  of  Name. — ^An  authorized  diange  in 

the  name  of  a  corporation  has  no  more  e£t'ect  upon  its  identity  as  a 
corporation  than  a  change  of  name  of  a  natural  person  has  upon 
his  identity.  It  does  not  affect  the  rights  of  the  corporation,  or  lessen 
or  add  to  its  obligations.*  Thus  the  validity  of  a  renewal  policy  of 
fire  insurance  issued  to  a  corporation  is  not  affected  by  the  fact  that 
the  assured  corporation  has  changed  its  name  without  the  knowledge 
of  the  insurer,  and  ih&t  the  poUcy  was  issued  in  the  original  name 
of  the  assured.*  Nor  does  a  mere  change  In  the  name  of  a  corporation 
relieve  a  subscriber  to  stock  in  the  corporation  from  liabihty  to  pay 
his  subscription.*  And  tiie  fact  tliat  a  corporation  organized  as  a 
state  bank  afterwards  becomes  a  national  bank  by  complying  with  the 
provisions  of  the  national  banking  act,  and  changes  its  name  accord- 
ingly, has  no  effect  on  its  right  to  sue  upon  obligations  or  liabilities 
dne  to  it  under  its  former  name.*  Actions  brought  by  a  corporation 
after  it  has  changed  its  name  should  be  brought  under  the  new  name 
although  for  the  enforcement  of  rights  existing  at  the  time  the  change 
was  made,^  and  the  corporation  should  be  sued  by  its  new  name,* 
but  such  defect  can  only  be  taken  advantage  of  by'  a  plea  in  abatement 
as  in  cose  of  other  misnomers  of  the  corporation  in  pleadings.' 

19.  Note:  19  Ann.  Cas.  1241.  Note:  19  Ann.  Cas.  1243. 

20.  Illinois  WateU  Case  Co.  v.  Pear-  4.  Michigan  Ins.  Bank  v.  Eldred,  143 
ion,  140  111.  423,  31  N.  E.  400,  16  U.  S.  293,  13  S.  Ct.  450,  36  U.  S.  (L. 
LJtA.  429.  ed.)  162.   See  Bakks,  vol.  3,  p.  657. 

1.  Metropolitan  Nat.  Bank  v.  Clag-  6.  Gray  e.  Monongahela  Nav.  Co.,  2 
gett,  141  U.  S.  520,  12  S.  Ct.  60,  35  Watts  &  B.  (Pa.)  156,  37  Am.  Dee. 
U.  S.  (L.  ed.)  S41;  Ghewacla  Lime  500. 

Works  V.  Dismukes,  87  Ala.  344,  6  So.     Note:  19  Ann.  Cas.  1243. 
122,  5  h.KJL.  100;  Peever  Uercantile     6.  Yonng  v.  Sonth  Tredegar  Iron 
Co.  V.  State  Hot  Fire  Assoe.  of  Can-  Co.,  85  Tenn.  189,  2  S.  W.  202,  4  A 
ton,  23  S.  D.  1,  110  N.  W.  1008,  19  S.  R.  752. 

Ann.  Cas.  1236  and  note;  Tonng  v.  7.  Qray  v.  Monongahela  Nav.  Co.,  2 
South  Tredegar  Iron  Go,  85  Tenn.  189,  Watts  &  S.  (Pa.)  156,  37  Am.  Dee. 
a  S.  W.        4  A.  S.  R.  752.  500;  Yonng  v.  Sonth  Tredegar  Inn 

1  Peever  Mercantile  Co.  v.  State  Co.,  85  Tenn.  189,  2  S.  W.  202,  4  A. 
Mot  Fire  Aasoc.  of  Canton,  23  S.  D.  8.  B.  762.  See  m/ra,  par.  101,  as  to 
1, 119  N.  W.  1008, 19  Ann.  Caa.  1236.  misnomer  of  eorporatixm  in  ^ead- 

S.  Howard  «.  (Uean,  85  GNb  238, 11  ings. 
S.  E.  610,  21  A.  S.  R.  156. 
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too.  Hisnomer  in  General. — ^In  the  case  of  names  of  indiTidnals 
and  corporations  there  seems  to  be  this  difference ;  the  alteration  of  a 
letter,  or  transposition  of  a  word,  usually  msikes  an  entirely  di£ferent 
name  of  the  person,  while  the  name  of  a  corporation  frequently  con- 
sists of  several  descriptive  words,  and  the  tran^osition  of  them,  or 
an  interpolation,  or  omission,  or  alteration  of  some  of  them,  may  mak& 
no  essential  difference  in  their  sense.^  And  it  is  the  general  rule 
tiiat  in  case  of  the  misnomer  of  a  corporation  in  a  grant,  obli^tion 
or  written  contract,  if  there  is  enough  expressed  to  show  that  there 
is  such  an  artificial  being,  and  to  distinguish  it  from  all  others,  the 
body  corporate  is  well  named,  although  there  is  a  variation  of  words 
and  syllables.*  This  rule  has  been  applied  in  case  of  subscription  to 
the  stock  of  a  corporation,^*  and  in  case  of  a  bond  payable  to  the  cor- 
poration.** So  the  general  rule  that  a  deed  to  a  corporation  made 
before  its  charter  is  granted  will  take  effect  as  soon  as  the  charter  is 
obtained,**  applies  though  there  is  a  slight  change  in  the  name  of  the 
corporation  from  that  mentioned  in  the  deed.*'  And  a  mistake  of  the 
corporate  name  in  a  notice  to  a  stockholder  calling  for  payment  of  his 
instalment  of  an  assessment  does  not  vitiate  it  where  the  notice  of  such 
a  call  is  necessary  only  to  subject  the  stockholder  to  the  penalty  of 
interest  for  default  of  payment,  not  to  found  an  action  for  the  prin- 
cipal, which  may  be  demanded  on  the  foot  of  the  call  without  notice 
of  it.**  Where  a  name,  other  than  the  regular  corporate  name  by 
which  Ihe  corporation  was  incorporated,  is  used  in  a  written  contract 
and  no  agency  to  make  it  is  disclosed,  it  is  prima  facie  not  the  con- 
tract of  the  corporation,  but  the  presumption  may  be  rebutted  by 
evidence  aliunde,  and  this  rule  has  been  held  applicable  in  case  of 
u  promissory  note  given  in  a  name  other  than  the  regular  corporate 
name.**   The  corporation  must  sue  in  its  true  name,  although  the 

8.  Newport  Mechanics'  Mfg.  Co.  «.  10.  Hagers-Town  Ttunpike  Boad 
Staxbird,  10  N.  H.  123,  34  Im.  Deo.  Co.  v.  Creeger,  5  Harr.  ft  J.  (Md.)  122, 

145.  9  Am.  Dec.  495. 

9.  Hagers-Town  Turnpike  Boad  Co.  11.  Culpeper  Agricultural,  etc.,  Soc. 
V.  Creeger,  5  Harr.  &  3.  (Md.)  122,  9  v.  Digges,  6  Band.  (Ya.)  165,  18  Am. 
Am.  Dec.  495;  Commercial  Bank  v.  Dec.  708. 

French,  21  Pick.  (Mass.)  486,  'S2  Am.  12.  See  supra,  par.  85. 

Dec.  280 ;  Melledge  «.  Boston  Iron  Co.,  13.  Sumter  Tobacco  Warehouse  Co. 

5  Cnsh.  (Mass.)  158,  51  Am.  Dec.  59;  v.  Phoenix  Assar.  Co.,  76  S.  C.  76,  56 

Newport  Mechanics'  Mfg.  Co.  v.  Star-  S.  £.  654,  121  A.  S  R.  941,  U  Ann. 

bird,  10  N.  H.  123,  34  Am.  Dec  145  Cas.  780,  10  L.R.A.(N.S.)  736. 

and  note;  Berks  &  Dauphin  Turnpike  14.  Gray  v.  Monongahela  Net.  Co., 

Boad  v.  Myers,  6  Serg.  &  R.  (Pa.)  2  Watts  &  S.  (Pa.)  156,  37  Am.  Dee. 

12,  9  Am.  Dec.  402;  North  Point  Con-  500.   See  infra,  par.  223  et  aeq.,  as  to 

solidated  Irrigation  Co.  t>.  Utah  Canal  the  general  enforcement  of  eubscrip- 

Co.,  16  Utah  246,  52  Pac.  168,  67  A.  tions. 

S.  B.  607,  40  L.R.A.  861;  Culpeper  16.  HeUedse  v.  Boston  Iron  Co.,  fi 

Agricultural,  etc.,  Soc.  v.  Digges,  6  Cush.  (Maas.)  1S8, 61  Am.  Dee.  59. 
Band.  (Vs.)  106,  18  Am.  Dec.  708. 
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contract  may  be  made  with  it  by  a  mistaken  name,  if  the  mistake 
be  tn  ayllahu  et  verbis,  and  not  in  aeneu  et  re  ipsa,  and  such  mistake 
may  be  averred  in  pleading,  or  shown  in  evidence  under  the  general 
issue.** 

101.  Hisnomei  in  Pleading  or  Judgment. — Corporations  are  mere 
legal  creations  and  must  sue  and  be  sued  in  their  true  names.*'  In 
pleading,  the  style  or  corporate  name  must  be  strictly  used ;  and  while 
the  law  was  that  a  corporation  could  speak  only  by  its  seal,  the  same 
strictness  in  the  use  of  the  style  was  also  necessary  in  contracting. 
But  when  the  courts  began  to  allow  these  artificial  beings  most  if 
not  all  of  the  attributes  of  natural  existence,  and  to  permit  them  to 
contract  pretty  much  in  the  ordinary  manner  of  natural  persons,  a 
correspondent  relaxation  in  the  use  of  the  exact  corporate  name  for 
purposes  of  designation  necessarily  foUowed.^^  The  general  rule  is 
that  a  misnomer  in  pleadings  must  be  taken  advantage  of  by  plea  in 
abatement;  *'  and  this  rule  is  applicable  to  action^  not  only  against 
a  corporation  as  to  a  misnomer  in  the  name  of  tJie  corporation,** 
but  also  to  actions  by  corporations.'  Thus  a  misnomer  of  a  corpora- 
tion in  the  pleadings  in  an  action  brought  by  it  against  a  stockholder 
to  recover  the  amount  of  his  assessment,  cannot  be  taken  advantage 
of  unless  specially  pleaded  in  abat^ent*  A  judgment  entered 
a^nst  a  corporation  is  not  neceraarily  invalidated  by  reason  of  a 
misnomer.* 

102.  Misnomer  in  Process. — Applying  to  corporations  the  rule  that 
process  served  on  a  man  by  a  wrong  name  is  as  really  served  on  him 

as  if  it  had  been  served  on  him  by  his  right  name,  a  corporation  though 
sued  by  the  wrong  name  is  bound,  if  duly  served ;  but  it  is  essential 
to  a  recovery  that  it  should  be  proved,  not  only  that  the  real  corpora- 
tion was  sued,  but  that  it  was  duly  served  with  process,  though  under 
a  mistaken  name.*   But  it  is  generally  held  that  where  constructive 


16.  Cnlpeper  .A^ealtaial,  etc.,  Soe. 
Digges,  6  Rand.  (Va.)  165, 18  Am. 

Bee.  708. 

17.  Ceredo  First  Nat.  Bank  v.  Hunt- 
iDgton  Distilling  Co.,  41  W.  Va.  530, 
23  S.  E.  792,  56  A.  S.  R.  878. 

18.  Berks  &  Dauphin  Turnpike  Road 
«.  Myers,  6  Sevg.  &  R.  (Pa.)  12,  8 
Am.  Dee.  402. 

19.  See  Aa&TBHBKT  am)  RsvnrAL, 
▼ol.  1,  p.  53. 

20.  Pennsylvania  Co.  v.  Sloan,  125 
m.  72,  17  N.  E.  37,  8  A.  S.  R.  337; 
Tonng  D.  South  Tredegar  Iron  Co.,  85 
Tenn.  189,  2  S.  W,  202,  4  A.  S.  R. 
752}  Ceredo  First  Nat.  Bank  v.  Hant- 
ingtoD  Distilling  Co.,  41  W.  Va.  530, 
as  S.  E.  792,  56  A.  S.  R.  S78;  Stout 


V.  Baltimore,  eto.,  R.  Co.,  64  W.  Va. 
502,  63  S.  E.  317, 131  A.  S.  R.  940. 

1.  Bank  of  Utica  v.  Smalley,  2  Cow. 
(N.  Y.)  770,  14  Am.  Dec.  526;  Gray 
V.  Monongahela  Nav.  Co.,  2  Watts  & 
S.  (Pa.)  156,  37  Am.  Dec.  500. 

2.  Gray  v.  Monongahela  Nav.  Co., 
2  Watts  &  S.  (Pa.)  156,  37  Am.  Dee. 
500. 

3.  Ceredo  First  Nat.  Bank  v.  Hunt- 
ington Distilling  Co.,  41  W.  Va.  530, 
23  S.  E.  792,  56  A.  S.  R.  878;  Stout 
r.  Baltimore,  etc.,  R.  Co.,  64  W.  Va. 
502,  63  3-  E.  317,  131  A.  S.  R.  940. 

4.  Stout  ti.  Baltimore,  etc.  B.  Co., 
64  W.  Va.  502,  63  S.  E.  317,  131  A. 
S.  B.  940. 
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service  by  publication  is  substituted  by  statute  for  personal  dtation, 
a  strict  compliance  with  the  statutory  provisions  is  essentia],  and, 
among  other  things,  it  is  essential  that  the  publication  notice  shall 
correctly  state  the  parties  to  the  suit  and  their  names.  It  is  sufficient 
however,  if  the  publication  notice  designate  a  party  by  the  name  by 
which  he  is  commonly  known  although  it  may  be  a  departure  from 
tlie  correct  name,  or  where  the  name  given  is  within  the  doctrine  of 
idem  sonans,  or  where  though  tiie  name  is  incorrectly  spelled  yet  it  is 
accompanied  by  other  description  making  identity  clear.^  And  there 
is  no  more  reason  for  greater  exactness  in  giving  the  names  of  corpo- 
rations than  of  individuals.*  If  the  name  of  tihe  corporation  in  the 
notice  fairly  advises  it  and  others  of  the  proceeding,  this  is  suffi- 
cient against  collateral  attack.'  To  identify  the  defendant  corporation 
as  one  sued  by  another  name,  evidence  is  admissible  that  the  name 
in  the  original  suit  was  that  of  a  corporation  which  had  been  sold 
out  under  a  foreclosure  decree  to  another  company,  which  con- 
tinued the  business  under  tiie  same  name,  merely  changing  the 
word  "railroad"  to  "railway;"  that  defendant  used  signs,  cars,  and 
engines  with  the  initials  of  the  railroad  corporation,  and  that  the 
same  lettering  remained  on  the  doors  of  the  ticket  and  freight  offices, 
with  few  exceptions;  that  plaintiff  intended  to  sue  defendant  and 
served  it  with  process,  and  that  its  attorney  defended  without  pleading 
the  misnomer  in  abatement* 

103.  Unfair  Use  of  Corporate  Name  in  GeneraL^Unlimited  multi- 
plication of  corporations  in  recent  years  has  given  rise  to  frequent  con- 
flicts in  respect  to.  names.  So  far  as  the  change  of  a  name  of  a 
corporation  does  not  interfere  with  l^e  enjoyment  by  another  corpora- 
tion of  its  name,  it  is  manifestly  a  matter  of  statutory  regulation, 
but  when  the  assumption  of  a  name  either  on  oi^anization  or  by 
subsequent  change  of  name  is  likely  to  injure  another  corporation 
having  a  similar  name,  the  courts  apply  substantially  the  same  rules 
that  govern  in  respect  to  the  conflict  of  trade-names  of  individuals 
or  partnerships.*    And,  though  the  name  of  a  corporation  was  taken 

ft.  Ejng  ff.  Wilson,  86  Kan.  227, 120  37  Conn.  278,  9  Am.  Rep.  324;  Kocbel 
Pac.  342,  Ann.  Cas.  19138  1246  and  v.  Chicago  Landlords  Protectiva 
note.    See  Process.  Bureau^  210  111.  176,  71  N.  £.  362, 

6.  King  V.  Wilson,  86  Kan.  227,  120  102  A  S.  B.  154;  Grand  Lodge  A  0. 
Poc  342,  Ann.  Gas.  1913B  1246  U.  W.  v.  Giaham,  96  la.  592, 65  N.  W. 
(naming  "Farmers  Loan  and  Trust  837,  31  L.BA.  133;  Lamb  Knit-Ooods 
Company  of  Kuisaa"  as  Farmers  Loan  Co.  v.  Lamb  Glove,  etc.,  Co.,  120  Mich, 
and  Trust  Company^'  held  sufficient) .  159,  78  N.  W.  1072,  44  L.BA.  841; 

7.  King  V.  Wilson,  86  Kan.  227, 120  Nesne  v.  Snndat,  93  Minn.  209,  101 
Pac.  342,  Ann.  Cas.  1913B  1246  and  N.  W.  490,  106  A  S.  B.  439,  3  Ann. 
note.  Cas.  30;  International  Silver  Co.  «. 

8.  Pennsylvania  Go.  «.  Sloan,  126  Wm.  H.  Rogers  Corp.,  66  N.  J.  Eq. 
lU.  72,  17  N.  E.  37,  8  A.  S.  B.  337.     119,  57  AU.  1037,  2  Ann.  Cas.  407  and 

9.  Holmes  «.  Holmes,  etc.,  Mfg.  Co.,  note;  Ghas.  S.  Hi^^  Co.  v.  Higgins 
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from  the  names  of  its  principal  stockholders  or  promoters  with  their 
consent,  it  has  been  held  entitled  to  protection  therein  as  against 
a  rival  corporation  subsequently  incorporated  by  some  of  such  stock- 
holders.'**  And  liiis  right  of  a  corporation  to  protection  from  an 
unfair  use  of  its  name  by  another  corporation  has  been  extended  to 
corporations  organized  for  purposes  other  than  pecuniary  profit,  such 
as  those  organized  for  religious,  patriotic,  beneficial,  literary  or  social 
purposes.^^  As  regards  coiporations  organized  under  the  general 
laws  a  very  general  provision  expressly  forbids  the  adoption  of  a 
name  similar  to  that  of  any  other  corporation  organized  under  the 
laws  of  tlie  state  without  the  consent  of  the  latter  corporation.** 
And  though  such  prohibition  according  to  a  strict  construction  would 
limit  its  language  to  the  name  of  another  fuUy  organized  corpora- 
tion it  has  been  held  to  include  a  corporation  which  had  taken  steps 
for  its  organization  and  had  received  from  the  secretary  of  state  a 
license  to  organize  under  a  particular  name,  but  which  had  not  fully 
completed  its  organization,  and  could  not  therefore  consent  to  the  use 
of  its  name.'*  A  corporation  cannot  by  adopting  as  its  name  words 
simply  indicative  of  the  character  of  the  business  which  it  proposes 
to  carry  on,  or  by  adopting  words  indicative  purely  of  locality  within 
the  state,  acquire  a  right  to  their  use  to  the  exclusion  of  others." 
And  it  has  been  stated  that  a  purchase  of  the  plant,  machinery,  stock, 
and  vi.=ible  property  of  a  manufacturing  corporation  does  not  of  itself 
carry  tlie  name  of  the  corporation  to  the  company  which  purchases 

Soap  Co.,  144  N.  T.  462,  39  N.  E.  490,  W.  C.  A.  v.  Y.  W.  C.  A.  of  Chicago, 

43  A.  S.  R.  769,  27  L.R.A.  42-  Arming-  194  111.  194,  62  N.  E.  551,  56  L.R.A. 

ton  V.  Palmer,  21  R.  I.  109,  42  Atl.  888;  Benevolent,  etc..  Order  of  Elks  d. 

308,  79  A.  S.  R.  786,  43  L.R.A.  95;  Improved  Benevolent,  etc.,  Order  of 

Martell  v.  St.  Francis  Hotel  Co.,  51  Elks  of  the  World,  205  N.  Y.  459, 98  N. 

Wash.  375,  98  Pae.  1116, 16  Ann.  Cas.  E.  756,  Ann.  Cas.  1913E  639  and  note. 

593.  12.  Grand  Lodge  A.  0.  U.  W.  v. 

Notes:  85  A.  S.  R.  106;  16  L.R.A.  Graham,  9G  la.  592,  65  N.  "W.  837,  31 

429.   See  Trademarks,  Trade  Names  L.R.A,  133 ;  Michigan  Sav,  Bank  t>. 

AND  Unfair  CoaiPETmON.  Dime  Sar.  Bank,  162  Mich.  297,  127 

10.  Holmes  t».  Holmes,  etc.,  Mfg.  Co.,  N.  W.  364,  139  A.  S.  R.  558;  Benevo- 
37  Conn.  278,  9  Am.  Rep.  324;  Lamb  lent,  etc..  Order  of  Elks  v.  Improved 
Knit-Goods  Co.  v.  Lamb  Glove  &  Benevolent,  etc.,  Order  of  Elks  of  the 
Mitten  Co.,  120  Mich.  159,  78  N.  W.  World,  205  N.  Y.  459,  98  N.  E.  756, 
1072,  44  L.R.A.  841;  Chas.  S.  Higgins  Ann.  Cas.  1913B  639. 

Co.  fl.  Higgins  Soap  Co.,  144  N.  Y.  13.  Illinois  Watch  Case  Co.  v.  Pear- 

462,  39  N.  E.  490,  43  A.  S.  R.  769.  27  son,  140  111.  423,  31  N.  E.  400,  16 

L.R.A.  42.  L.R.A.  429. 

11.  Daughters  of  Isabella  No,  1  v.  14.  Hygeia  Distilled  Water  Co.  v. 
National  Order  of  Ddughters  of  Isa-  Hvgeia  Ice  Co,,  72  Conn,  646,  45  Atl. 
bella,  83  Conn.  679,  78  Atl.  333,  Ann.  957,  49  L.H.A.  147  (use  of  word 
Cas.  1912 A  822  and  note;  Creswill  v.  Hygeia  as  part  of  corporate  name); 
Grand  Lodge  K.  P.,  133  Ga.  837,  67  Michigan  Sav.  Bank  v.  Dime  Sav. 
S.  E.  188,  134  A.  S.  R.  231,  18  Ann.  Bank,  162  Mich.  297,  127  N.  W.  364, 
Cas.  453;  InterDationaf  Committee  Y.  139  A.  S.  R.  558  ("Michigan  Savings 
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the  property.**  While  an  assignment  for  the  benefit  of  creditors  by 
a  corporation  does  not  transfer  its  franchise  as  a  corporation,  and  the 
corporation  may  have  the  same  right  to  the  use  of  its  corporate  name 
in  a  business  thereafter  established  that  an  individual  would  have 
to  use  his  own  name  after  making  such  an  assignment,  still  this  will 
not  include  the  right  to  use  the  name  to  the  detriment  of  a  ptuticular 
business  whose  good  will  has  been  sold  by  the  assignee,  or  deprive  the 
purchaser  of  the  right  to  use  the  name  of  Uie  corporation  in  connec- 
tion with  such  business.*' 

104.  Equitable  Relief  against  Unfair  Use  in  General. — The  general 
rule  is  settled  that,  in  the  absence  of  statutory  provisions  regulating 
the  subject,  parties  organizing  a  corporation  must  choose  a  name  at 
their  peril,  and  that  the  use  of  a  name  similar  to  one  adopted  by 
another  corporation  may  be  enjoined  at  the  instance  of  the  latter,  if 
misleading  and  calculated  to  injure  its  business.*^  And  there  can  be 
no  distinction  in  principle  between  taking  the  entire  name  of  the  prior 
corporation  and  taking  so  much  of  it  as  will  mislead  dealers  into  the 
belief  that  the  two  corporations  are  the  same.  The  mischief  is  of 
precisely  the  same  character,  differing  only  in  degree.*'  Similarity 
and  not  identity  is  the  usual  recourse  where  one  corporation  seeks  to 
benefit  itself  by  the  good  name  of  another."  And  injunctive  relief 
has  been  held  proper  in  favor  of  non-business  or  non-pro6t-sharing 
corporations,  such  as  fraternal  or  benevolent  corporations  and  the  like, 
against  the  unfair  use  of  their  names  as  well  as  in  favor  of  business 
corporations  proper.***    To  restrain  the  wrongful  assumption  of  a 

Bank"  held  not  entitled  to  prevent  N.  W.  490,  106  A.  S.  R.  439,  3  Ann. 

adoption  of  the  name  "Bank  of  Mich-  Cas.  30;  Chas.  S.  Higgins  Co.  v.  Hig- 

igan"  by  another  banking  corporation  gins  Soap  Co.,  144  N.  Y.  462,  39  N.  E. 

doing  business  on  same  street) ;  Ne-  490,  43  A.  S.  R.  769,  27  LJl.A.  42; 

braska  Loan,  etc.,  Co.  v.  Nine,  27  Neb.  Paulino  v.  Portuguese  Beneficial  Ass'n, 

507,  43  N.  W.  348,  20  A.  S.  R.  686.  18  R.  I.  165,  26  Atl.  36,  20  L.R.A. 

'  15.  Armington  v.  Palmer,  21  R.  I.  272;  Armington  u.  Palmer,  21  R.  I. 

109,  42  AU.  308,  79  A.  S.  R.  786,  43  109,  42  Atl.  308,  79  A.  S.  R.  786,  43 

L.R.A.  95.  L.R.A.  95. 

16.  Iiothrop  Pub.  Co.  c.  Lothrop  18.  Holmes  v.  Holmes,  etc.,  Mfg. 
etc.,  Co.,  191  Mass.  353,  77  N.  K.  841,  Co.,  37  Conn.  278,  9  Am.  Rep.  324; 
5  L.R.A.(N.S.)  1077  and  note.  Daughteis  of  Isabella  No.  1  v.  National 

17.  Holmes  v.  Holmes,  etc.,  Mfg.  Co.,  Order,  Daughters  of  Isabella,  83  Conn, 
37  Conn.  278,  9  Am.  Rep.  324  and  679,  78  Atl.  333,  Ann.  Cas.  1912A 
note;  Daughters  of  Isabella  No.  1  v.  822. 

National  Order,  Daughters  of  Isabella,  19.  Chas.  S.  Higgins  Co.  v.  Higgins 

83  Conn.  679,  78  All.  333,  Ann.  Cas.  Soap  Co.,  144  N.  Y.  462,  39  N.  E. 

1912A  822  and  note;  CreswiU  v.  Grand  490,  43  A.  S.  R.  769,  27  L.R.A.  42. 

Lodge  K.  P.,  133  Ga.  837,  67  S.  K.  20.  Daughters  of  IsabeUa  No.  1  ». 

188,  134  A.  S.  R.  231,  18  Ann.  Cas.  National  Order,  Daughters  of  Isabella, 

453;  International  Committee  Y.  W.  83  Conn.  679,  78  Atl.  333,  Ann.  Caa. 

C.  A.  V.  Y.  W.  C.  A.  of  Chicago,  194  1912A  822  and  note;  International 

ni.  19^  62  N.  E.  551,  56  L.R.A.  888;  Committee  Y.  W.  C.  A.  v.  Y.  VV.  C.  A- 

Nesne  «.  Sandet,  93  Minn.  299,  101  of  Chicago,  194  N.  Y.  194,  62  N.  £. 
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name  by  a  corporation  is  not  to  annul  the  corporation  by  depriving 
it  of  a  name.  If  restrained  from  using  a  name  chosen,  it  may  choose 
another  name.^  It  has  been  held  however  that  no  suit  will  lie  in 
favor  of  one  insurance  corporation  organized  under  the  general  laws 
to  enjoin  either  the  organization  of  another  corporation  with  a  name 
so  similar  to  the  first  as  to  be  within  the  apparent  prohibition  of  such 
laws,  or  the  use  of  such  name,  since  the  further  provision  of  the  laws 
makes  it  the  duty  of  the  commissioner  of  insurance  to  determine 
whether  the  names  conflict  before  the  certiHeate  which  is  made  con- 
clusive evidence  of  the  existence  of  the  corporation  is  issued;  nor  will 
the  suit  He  to  protect  the  first  name  as  a  trade  name  since  it  was  taken 
subject  to  whatever  interference  might  be  permitted  by  the  statute.* 
According  to  what  seems  to  be  the  prevailing  rule  a  foreign  corpo- 
ration has  no  right  to  enjoin  a  domestic  corporation  which  has  been 
chartered  under  a  similar  name  from  continuing  to  do  business  there- 
under, especially  in  the  absence  of  fraud.*  But  there  is  no  reason 
why  a  domestic  corporation  cannot  enjoin  a  foreign  corporation  from 
making  an  unfair  use  of  its  name  in  its  business  within  the  state, 
and  such  relief  has  been  held  proper.*  And  in  some  instances  the 
statutes  have  prohibited  a  foreign  corporation  from  doing  business 
in  the  state  under  a  name  similar  to  Uiat  of  a  domestic  corporation 
doing  the  same  kind  of  business.* 

105.  Particular  Considerations  Affecting  Grant  of  Equitable 
Relief. — ^When  a  bill  is  brought  to  enjoin  a  corporation  from  the 
wrongful  a^umptioh  of  a  corporate  name  to  the  injury  of  an  individ- 
ual or  of  another  company,  it  is  not  necessary  to  show  actual  damages, 
and  the  absence  of  fraudulent  intent  does  not  seem  to  be  any  defense.* 
The  inquiry  when  equitable  relief  is  sought  must  be  whether  it  is 
likely  that  the  public  will  be  misled,  and  whether  the  complaining 
corporation  is  likely  to  be  injured.  Experience,  not  in  the  particular 
case,  but  in  other  cases,  must  be  employed  in  determining  the  fact 


551,  56  L.R.A.  888;  Benevolent,  etc., 
Order  of  Elks  v.  Improved  Benevolent, 
etc..  Order  of  Elks  of  the  World,  205 
N.  Y.  459,  98  N.  B.  756,  Ann.  Cas. 
1913E  639  and  note. 

1.  Armington  v.  Palmer,  21  B.  I. 
109,  42  Ati.  308,  79  A.  S.  R.  786,  43 
L.R^.  95. 

2.  American  Order  of  Scottish  Clans 
V.  Merrill,  151  Mass.  558,  24  N.  B. 
918,  8  L£.A.  320. 

3.  Griswell  V.  Grand  Lodge  E.  P., 
133  Oa.  837,  67  S.  E.  188,  134  A.  S. 
R.  231,  18  Ann.  Cu.  453. 

4.  Daughters  of  Isabella  Na  1.  v. 
Kational  Order,  Danghtera  of  Isabella, 
83  Conn.  679,  78  Atl.  333,  Ann.  Cas. 

/  1 


1912A  823;  Chas  S.  Higgins  Co.  v. 
Higgins  Soap  Co.,  144  N.  Y.  462,  39 
N.  E.  490,  43  A.  S.  R.  769,  27  L.R.A. 
42. 

6.  International  Trust  Ca  v.  Inter- 
national L.  &  T.  Co.,  153  Mass.  271, 
26  N.  E.  693,  10  L.R.A.  758. 

6.  Holmes  v.  Holmes,  etc.,  M^.  Co. 
37  Conn.  278,  9  Am.  Bep.  324;  Koebel 
V.  Chicago  Landlords'  Protective  Ba- 
reau,  210  Hi.  176,  71  N.  E.  362,  182 
A.  S.  R.  154;  Nesne  v.  Snndet,  93 
Minn.  299,  101  N.  W.  490,  106  A.  8. 
R.  439,  3  Ann.  Cas.  30;  Armington  v. 
Palmer,  21  B.  L  109,  42  Atl  308,  71 
A.  S.  R.  786,  43  LBJL  fiS. 
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^Icre  oonjccUire  i?  nnt  Rufficiont.'  And  wliolher  tlie  court  will  inter- 
fere in  a  particular  case  n}nHt  depend  npon  circumstances;  the  identity 
or  :^imila^ity  of  the  names;  the  identity  of  ttie  business  of  the  respec- 
tive corporations;  how  far  the  nnnie  is  a  trne  description  of  the  kind 
and  quality  of  the  articles  manufactured  or  the  business  carried  on ; 
the  extent  of  the  confusion  which  may  be  created  or  apprehended, 
and  other  circumstances  which  might  justly  influence  the  judgment 
of  the  judge  in  granting  or  withholdinp;  the  remedy.^  While  the 
general  principles  of  ladies  are  not  strictly  applied  in  this  country 
to  suits  for  equitable  relief  against  the  unfair  use  of  tnidemarfe 
and  trade  names,'  yet  it  would  seem  tliat  a  corporation  may  by  laches 
lose  its  right  to  equitable  protection  iig)iins4  the  unfair  use  of  ita 
corporate  name.*** 

Sent 

106.  In  General. — The  incidcntjil  powers  of  a  corporation  include 
the  right  to  adopt  and  u^e  a  corporate  seal.**  At  common  law  a  seal 
muA  have  been  impressed  upon  wax,  a  wafer  or  other  impressible 
sul)stance.*^  In  this  country  in  the  f^cveral  jurisdictions  this  rule 
has  boon  much  relaxed  and  a  scroll  lias,  by  legislative  enactment  or 
judicial  decision,  been  held  sullicient.^'  8n  the  strictness  of  the  com- 
mon law  rule  as  to  corporate  seals  has  been  much  relaxed  either  by 
statute  or  by  judicial  construction.*^  And  as  a  general  tule  corpora- 
tions, as  well  as  an  individual,  may  use  and  adopt  any  seal.**  And 
the  loltei*s  ''L.  S."  enclosed  in  brackets  have  been  held  a  suOicient 


7.  Michigan  Sav.  Bank  v.  Dime  Sav.  15.  Jaoksnnville,  etc.,  R.  etc.,  Co.  v. 
Bank,  162  Mich.  297,  127  N.  "W.  36-1,  Hooper,  lUO  U.  S.  514,  16  S.  Ct.  379, 
139  A.  S.  R.  558,  4U  V.  S.  (L.  ed.)  515;  Johnston  t>. 

8.  Chas.  S.  Uiggins  Co.  v.  HiK^iiis  Crawlev,  1^5  Ga.  316,  71  Am.  Dee.  173; 
Soap  Co.,  144  N.  Y.  462,  3E)  N.  E.  rannoii  i  .  Goi'ham,  136  Ga.  167,  71  S. 
490,  43  A.  S.  R.  769,  27  L.K.A.  42.  K.  142,  Ann.  Cas.  1912C  39  and  note; 

9.  See  TiiADESiARKs,  Trade  Names,  Phiiiips  v.  Insley,  113  JId.  341,  77  Atl. 
AND  Unfair  Cojipctitiox.  85(t,  140  A.  8.  K.  408:  Brinley  v. 

10.  Creswill  v.  Grand  Lodge  K.  P.,  Alann,  2  Cusli.  (Ma.ss.)  337,  48  Am. 
133  Oa.  837,  67  S.  K.  1K8,  134  A.  S.  Dec.  669  (a  wafer  and  a  paper  without 
R.  231,  IS  Ann.  CaR.  4r)3  and  note;  any  stiinip  or  impression) ;  Royal  Bank 
Grand  Lodije  A.  O.  1^.  W.  v.  (irahani,  of  Livcrpixil  v.  Grand  Junction  Rail- 
06  la.  r>!)2,  65  N.  W.  837,  31  l^.R.A.  road,  ck-.,  Co.,  100  Masa.  444,  97  Am. 
133.  I)p<'.  llo;  Perrv  r.  Price,  1  Mo,  664, 

Note:  Am'i.  Cas.  1912A  827.  J  t  Am.  Dei'.  316;  Brown  r.  Cohn,  85 

11.  IjCfTgeit  V.  New  Jersey  Mfg.,  etc.,  Wis.  1,  r)4  N.  W.  1101,  20  L.R.A.  182. 
Co.,  1  N.  J.  Eq.  541,  23  Am.  nec.728.  Note:  Ann.  Ca.s.  1912C  42.   Bat  see 

12.  Johnston  u.  Crawlev,  25  Ga.  316,  Miichell  t).  Union  L.  Ins.  Co.,  45  Me. 
71  Am.  Dec.  173.           "  104,  71  Am.  Dec.  529  (holding  that  the 

13.  See  Skalp.  printed  imi)ression  of  a  seal  is  not  a 

14.  Cannon  v.  Gorham.  136  Gn.  107,  seal,  and  a  eontraet  of  insnrance  har- 
71  S.  E.  142,  Ann.  Cas.  1912C  39  and  ing  thereon  such  impression  is  not, 
note.  Ihercfore,  a  sealed  instriunent). 

136  V 
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corporate  seal.^'  If  a  corporation  adopts  a  seal  different  from  its  cor- 
porate seal  for  a  special  occasion,  or  if  it  has  no  corporate  seal,  the  seal 
adopted  is  the  corporate  seal  for  the  time  and  the  occasion.^'  As  a 
general  rule  it  would  seem  that  an  agent  of  a  corporation  in  executing 
the  sealed  instrument  of  the  corporation  should  attach  the  corporate 
seal  and  not  his  own  seal.^^  Still  it  has  been  held  that  if  an  agent  of 
a  corporation  has  authority  to  convey  or  mortgage  its  property,  and 
he  executes  the  conveyance  or  mortgage  and  affixes  thereto  anything 
that  the  law  recognizes  as  a  seal  when  affixed  by  a  naturd  person, 
it  will  be  a  good  execution  presumptively  by  the  corporation. 

107.  Act  of  Sealing  and  Effect — As  in  case  of  individuals,  the 
authorized  officers  of  the  corporation  need  not  themselves  affix  the 
seal;  but  may  adopt  the  corporate  seal  as  affixed  by  another  person. 
Thus  in  case  of  corporate  bonds  if  the  corporate  seal  is  affixed  by 
the  printer,  by  the  direction  of  the  officers  of  the  corporation,  and 
they  adopt  his  act,  and  subsequently  sign  and  issue  the  bonds,  the 
sealing  is  duly  made,  and  tlie  instruments  become  obligatory  upon 
the  corporation.^"  The  seal  of  a  corporation  is  not,  in  itself,  con- 
clusive of  an  intent  to  make  a  specialty.  It  is  equally  appropriate 
as  a  means  of  evidencing  the  assent  of  a  corporation  to  be  bound  by 
a  simple  contract  as  by  a  gpecialty.*  This  is  well  exemplified  in  the 
case  of  promissory  notes,  it  being  held  that  while  a  seed  attached  to 
a  promissory  note  executed  by  an  individual  destroys  its  negotia- 
bility, the  negotiability  of  a  promissory  note  executed  by  a  corporation 
is  not  destroyed  by  the  corporate  seal  being  affixed  thereto.'  So,  as  is 
hereafter  shown,  it  is  the  prevailing  view  that  corporate  bonds  nego- 
tiable in  form  are  not  deprived  of  their  negotiable  character  by  reason 
of  the  seal  of  the  corporation  bedng  attached  thereto.' 

108.  Proof  of  Seal. — The  general  rule  undoubtedly  is  that  the  se^ 
of  a  private  corporation  will  not  be  noticed  judicially  by  the  courts 


16.  Cannon  v.  Oorham,  136  Ga.  167, 
71  S.  E.  142,  Ann.  Cas.  1912C  39. 

17.  District  of  Colombia  v.  Camden 
Iron  Works,  181  U.  S.  453,  21  S.  Ct. 
680,  45  U.  S.  (L.  ed.)  948;  Johnston  v. 
Crawley,  25  Qa.  316, 71  Am.  Dec  173; 
Cannon  v.  Gorham,  136  Oa.  167,  71 
S.  E.  142,  Ann.  Cas.  1912C  39  and 
note;  Sarmiento  v.  Davis  Boat,  etc., 
Co.,  105  Mich.  300,  63  N.  W.  205,  55 
A.  S.  R.  446. 

18.  Qashwiler  v.  Willis,  33  Cal.  11, 
91  Am.  Dec.  607;  Morrison  v.  CaldwcU, 
5  T.  B.  Mon.  (Ky.)  426,  17  Am.  Dee. 
84;  Brinley  v.  Mann,  2  Cash.  (Mass.) 
337,  48  Am.  Dee.  660. 

Note:  Ann.  Cas.  igi2G  42 

19.  Johnston  v.  Crawley,  25  Ga.  316, 


71  Am.  Dec.  173.  " 

20.  Royal  Bank  of  Liverpool  v- 
Grand  Junction  Railroad,  etc.,  Co.,  100 
Mass.  444,  97  Am.  Dec.  115. 

1.  Central  Nat.  Bank  of  Columbia 
V.  Charlotte,  etc.,  R.  Co.,  5  S.  C.  156, 
22  Am.  Rep.  12. 

See  also  Mackay  v.  St.  Mary's 
Church,  15  B.  1. 121,  23  Ati.  108,  2  A. 
S.  B.  881  (where  a  seal  attached  to  the 
promissory  note  of  a  corporation  but 
not  its  corporate  seal  was  regarded  as 
a  mere  excess). 

2.  See  Bills  akd  Notes;,  yol.  3,  p. 
022. 

3.  See  infraf  par.  593,  as  to  the  ne- 
gotiable character  of  oorporaU  bonds. 


Digitized  by 


f  109  CORPORATIONS  7  R.  C.  U 

and  that  its  authenticity,  if  disputed,  must  be  shown;  a  seal  upon 
an  instrument  purporting  to  be  executed  by  a  corporation  does  not 
prove  ita  own  authenticity,  but  evidence  must  be  given  to  show  that 
it  really  was  the  seal  of  the  corporation.^  But  it  seems  that  at  an 
early  date  the  common  seals  of  the  City  of  London  and  other  large 
municipal  corporations  were  held  to  prove  themselves,  and  that  this 
rule  will  be  applied  in  this  country  to  the  seals  of  public  corporations.* 
The  ancient  strictness  of  proof  of  the  seal  being  the  device  and  seal 
adopted  by  the  corporation  has  been  greatly  relaxed.  And  this  is 
indeed  indispensable  under  the  very  great  multiplication  of  corpora- 
tions of  a  private  nature,  which  have  become  the  most  desirable  and 
coDvenient  mode  of  association  of  capital  for  the  varied  transactions 
of  manufacturing,  carrying,  and  trading.  It  would  in  most  instances 
be  difficult,  and  in  a  great  many  impossible,  for  persons  with  whom 
corporations  deal,  strangers  to  the  proceedings  of  corporate  boards,  to 
prove  that  a  particular  device  had  been  adopted  by  them  as  a  seal."  To 
prove  the  authenticity  of  the  seal  the  vote  of  a  competent  board  of 
directors,  that  the  corporate  or  other  seal  was  directed  to  be  used, 
is  not  necessary.'  And  proof  that  the  seal  affixed  to  the  deed  is  the 
corporate  seal  ia  unnecessary  when  the  deed  is  shown  to  have  been 
duly  executed  by  one  having  authority.  Under  such  circumstances 
the  seal  is  prima  facie  that  of  the  corporation.*  So  a  deed  of  a  cor- 
poration reciting  that  it  is  sealed  with  the  corporate  seal  raises  the 
presumption  that  what  purports  to  be  such  seal  placed  after  the 
names  of  the  corporate  officers  executing  the  deed  is  the  seal  of  the 
corporation.*  And  if  the  corporation  adopt  a  scroll  the  same  kind 
of  proof  which  would  establish,  if  disputed,  the  authenticity  of  the 
genuine  common  seal,  in  a  particular  instance,  would  equally  estab- 
lish the  authenticity  of  a  scroll  as  the  corporate  seal,  to  wit,  that  it 
was  affixed  by  authority,  express  or  impUed,  of  the  corporation.^* 
109.  Liability  on  Contracts  Not  under  Seal. — ^Tbe  strict  rule  of 
tJie  ancient  common  law  was  that  a  corporation  could  only  act  under 
its  seal  and  therefore  was  not  bound  by  written  contracts  not  under 
seal.  This  rul^  however,  was  relaxed  at  an  early  date,  and  the  {oesent 
general  role  is  that  wherever  a  corporation  is  acting  within  the  scope 

4.  Perry  u.  Price,  1  Mo.  664, 14  Am.  8.  Phillips  tj.  Coffee,  17  HI.  154,  63 
Dec.  316;  Den  v.  Yreelandt,  7  N.  J.  L.  Am.  Dec.  357  and  note;  Susqaehanna 
353,  11  Am.  Dee.  551  ftnd  note  (reli-  Bridge,  etc.,  Co.,  v.  General  Ins.  Co., 
fflOuB  corporation).  3  Md.  305,  56  Am.  Dec.  740;  Brown 

Note:  23  Am.  Dec.  747.  v.  Cohn,  85  Wis.  1,  54  N.  W.  1101,  20 

5.  Den  v.  Vreelandt,  7  N.  J.  L.  352,  L.R.A.  182. 

11  Am.  Dec.  551.    See  Mukicipal     Note:  23  Am.  Dec.  747. 
Corporations.  9-  Benbow  v.  Cook,  115  N.  C.  324, 

6.  PhiUips  V.  Coffee,  17  HI.  154,  63  20  S.  E.  453,  44  A.  S.  R.  454. 

Am.  Dec.  357.  10.  Johnston  v.  Crawley,  25  Ga.  316, 

7.  Johnston  v.  Crawley,  25  Oa.  316,  71  Am.  Dee.  173. 
71  Am.  Dee.  173. 
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of  tiie  legitimate  purposes  of  its  institution,  all  parol  contracts  ma^ 
by  its  authorized  agents  are  express  promises  by  the  corporation; 
and  all  duties  imposed  on  them  by  law,  and  all  benefits  conferred 
at  their  request,  raise  implied  promises  for  the  ^forcement  of  which 
an  action  may  well  lie.  The  great  convenience  of  such  a  rule,  indeed, 
the  necessity  in  some  case^  to  prevent  a  failure  of  justice,  will  not 
be  doubted.^^ 

Domicil,  Residence,  or  Plaee  of  Busines* 

no.  In  GeneraL — ^The  domicil  of  a  corporation  belongs  exclusively 
to  the  state  or  sovereignty  under  nrhose  laws  it  is  created.  A  corpo- 
ration can  have  no  legal  existence  out  of  the  boundaries  of  the  sover- 
eignty by  whidi  it  is  created.  It  exists  only  in  contemplation  of  law, 
and  by  force  of  the  law  of  its  creation,  and  where  that  law  ceases  to 
operate,  and  is  no  longer  obligatory,  the  corporation  can  have  no 
existence.  It  must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty.  And  a  corporation  has  no  authority 
to  change  its  domicil  to  another  state  because  of  authority  granted 
it  to  own  and  manage  property  in  that  state.^  But  while  a  corporar 


U.  Bank  of  Golnmbia  v.  Patterson,  91  He.  431, 40  AU.  338,  42  L.RA.  528; 

7  Cranch  299,  3  U.  8.  (L.  ed.)  351;  John  P.  Sqaire  &  Co.  v.  Portland,  106 

Raeine,  etc.,  R.  Co.,  «.  Farmers'  L.  &  Me.  234,  76  Atl.  679,  20  Ann.  Gib. 

T.  Co.,  49  111.  331,  95  Am.  Dec.  595  ;  603,  30  L.B.A.(N.S.)  576;  Baltimozw 

Garrison  v.  ComlK,  7  J.  J.  Marsh,  etc,  R.  Co.  v.  Glenn,  28  Md.  287,  92 

(Ky.)  84,  22  Am.  DcC.  120;  Sarmiento  Am.  Dec.  6SS;  Bergner,  etc.,  Brewing 

V.  Davis  Boat,  etc.,  Co.,  105  Mich.  300,  Co.  «.  Dreyfus,  172  Mass.  154,  51  N.  E. 

63  N.  W.  205,  55  A.  S.  R.  446;  Mott  631,  70  A.  S.  B.  261;  Bay  State  Inn 

«.  Hicks,  1  Cow.  (N.  T.)  513, 13  Am.  Co.  v.  GoodaU,  39  K  H.        76  Am. 

Dec.  550  and  note;  Barker  v.  Me-  Dee.  219;  Douglass  v.  Pheniz  Ins.  Co., 

chanie  F.  Ins.  Co.,  3  Wend.  (N.  Y.)  138  N.T.  209, 33  N.  E.  938  34  A.  S.  R. 

94,  20  Am.  Dee.  664.  448,  20  L.R.A.  118;  Allegheny  Connty 

12.  Bank  of  Angasta  «.  Earle,  13  v.  Cleveland,  etc.,  R.  Co.,  51  Pa.  St. 

Pet.  519, 10  U.  S.  (L.  ed.)  274;  Clarke  228,  88  Am.  Dee,  579;  Greenougfa  v. 

ff.  Bank  of  Mississippi,  10  Ark.  516,  TiTerton  Police  Com'rs,  30  B.  L  212, 

52  Am.  Dec.  248;  Taylor  v.  Branliam,  74  Atl.  785, 136  A.  S.  R.  953 ;  Ohio  L. 

36  Pla.  297,  17  So.  552,  48  A.  S.  R.  Ins.  etc.,  Ca  «.  Merchant's  Ins.  etc, 
249,  39  L.R.A.  362;  Duke  r.  Taylor,  Co.,  11  Humph.  <Tenn.)  1,  53  Am. 

37  Fla.  64, 19  So.  172,  53  A.  S.  B.  232,  Dec.  742;  Turcott  «.  Tazoo,  etc.,  R. 
31  LJl.A.  484;  Sangamon,  etc.,  R.  Co.,  Co.,  101  Tenn.  102,  46  S.  W:.  1067,  70 
V.  Morgan  County,  14  lU.  163,  56  Am.  A.  S.  R.  661,  40  L.B.A.  768;  Rece  v. 
Dec.  497;  Holbrook  v.  Ford,  153  IlL  Newport  News,  etc,  Co.,  32  W.  Va. 
633,  39  N.  E.  1091,  46  A.  S.  R.  917,  164,  9  S.  B.  212,  3  L.R.A.  572;  Floyd 
27  L.R.A.  324;  Aspinwall  ».  Ohio,  etc,  tj.  National  Loan,  etc.,  Co.,  49  W.  Va. 
R.  Co.,  20  lad.  492,  83  Am.  Dec.  .329;  327,  38  S.  E.  653,  87  A  S.  R.  805,  54 
Pfaoonix  Ins.  Co.  v.  Com.,  6  Bush  L.R.A  636;  Combes  v.  Eeyes,  89  Wis. 
(Ky.)  68,  96  Am.  Dec.  331 ;  Com.  «.  297,  62  N.  W.  89,  46  A.  8.  R.  839,  27 
MUton,  12  B.  Mon.  (Ky.)  212,  54  Am.  L.R.A.  369. 

Dec.  522;  Chafee  v.  New  York  Fourth  13.  Aspinwall  v.  Ohio,  etc.,  B.  Co., 

Nat.  Bank,  71  Me.  514,  36  Am.  Rep.  20  Ind.  492,  83  Am.  Dec  329. 
345;  Hammond  Beef,  etc.,  Co.  v.  Best, 
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tion  must  live  and  have  its  being  in  the  state  of  its  creation  only, 
yet  it  does  not  by  any  means  follow  that  its  existence  there  will  not 
be  recognized  in  other  placee,  and  its  residence  in  one  state  creates 
no  insuperable  objection  to  its  power  of  contracting  in  another.  The 
reason  being  that  as  natural  persons  through  the  intervention  of  agents 
are  continually  making  contracts  where  they  do  not  reside,  what  greater 
objection  can  there  be  to  an  artificial  person,  by  its  agents,  making 
contracts  within  the  scope  of  its  limited  powers  in  a  sovereignty  in 
which  it  does  not  reside,  provided  such  contracts  are  permitted  to  be 
made  by  the  laws  of  the  place? 

111.  Corporations  Chartered  in  Two  States. — A  corporation  char^ 
tered  by  two  states  by  the  same  name  and  style,  clothed  with  the 
same  powers,  and  intended  to  accomplish  the  same  obj'eots,  and  fulfill- 
ing the  same  duties  in  both  states,  is  a  distinct  and  separate  body  in 
each  state.''  And  in  the  case  of  an  existing  railroad  corporation 
organized  under  the  laws  of  one  state,  which  is  authorized  by  the  laws 
of  another  state  to  extend  its  road  into  the  latter,  it  does  not  become  a 
citizen  of  the  latter  state  by  exercising  this  authority,  unless  the  statute 
giving  this  permission  must  necessarily  be  construed  as  creating  a  new 
corporation  of  the  state  which  grants  this  permission.** 

112.  Place  of  Doing  Business  as  Residence. — ^A  corporation  formed 
in  one  state  may  be,  for  certain  purposes,  domesticated  or  a  resident 
in  another  state  in  which  it  has  its  offices  and  transacts  busing, 
notwithstanding  the  fiction  of  the  law  that  a  corporation  dwells  only 
in  the  state  of  its  creation  and  cannot  migrate  therefrom.*'  It  baa 
been  said  that  a  corporation  is  a  mere  ideal  existence,  subsisting  only 
in  contemplation  of  law;  an  invisible  being  which  can  have,  in  fact, 
no  locality  and  can  occupy  no  space,  and  therefore  cannot  have  a 
dwelling-place;*^  but  the  sovereignty  creating  the  corporation  may 

14.  Bank  of  Augusta  v.  Earle,  13  92  Am.  Dee.  688 ;  Allegheny  County  v. 
Pet.  519,  10  U.  S.  (L.  ed.)  274;  Duke  Cleveland,  etc.,  R.  Co.,  51  Pa.  St.  228, 
V.  Taylor,  37  Fla.  64,  19  So.  172,  53  88  Am.  Dee.  579:  Mobile  &  0.  R.  Co. 
A  S.  R.  232,  31  L.R.A.  484;  Baiti-  v.  Barnhill,  91  Tenn.  395, 19  S.  W.  21, 
more,  etc.»  R.  Co.  v.  Qlenn,  28  Md.  287,  30  A.  S.  R.  889;  Reee  v.  Newport 
92  Am.  Dec.  688;  Tloyd  v.  Nutional  News,  etc.,  Co.,  32  W.  Va.  164,  9  S. 
Loan,  etc.,  Co„  49  W.  Va.  327,  38  S.  E.  212,  3  L.R.A.  572. 

B,  653,  87  A.  S.  R.  805,  54  L.R.A.  536.  16.  Pennsylvania  R.  Co.  v.  St.  Louis, 

See  Foreign  Corpouations.  etc.,  R.  Co.,  118  U.  S.  290,  6  S.  Ct. 

15.  Ohio,  etc.,  R.  Co.  it.  Wlieeler,  1  1094,  30  U.  S.  (L,  ed.)  83;  St.  Louis, 
Black  286,  17  U.  S.  (L.  ed.)  130;  In-  etc.,  R.  Co.  v.  James,  161  U.  S.  545, 16 
dianapolis,  etc.,  R.  Co,  v.  Vance,  96  IT.  S.  Ct.  621,  40  U.  S.  (L.  ed.)  802. 
S.450,  24  U.  S.  (L.ed.)  752;  Memphis,  17.  Young  v.  South  Tredpgar  Iron 
etc.,  R.  Co.  V.  Alabama,  107  U.  S.  581,  Co.,  85  Tenn.  189,  2  S.  W.  202,  4  A.  S. 
2  S.  Ct.  432,  27  U.  R.  (L.  ed.)  518;  R.  752. 

Clark  V.  Barnard,  108  U.  S.  436,  2  S.  18.  Wood  v.  Hartford  P.  Ins,  Co.,  IS 

Ct.  878,  27  U.  S.  (L.  ed.)  780;  Balti-  Conn.  202,  33  Am.  Dec.  395. 
more,  etc.,  R.  Co.  v.  Glenn,  28  Md.  287, 
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give  to  it  a  local  habitation  or  residence  in  law,  if  not  in  fact,**  and  in 
tke  absence  of  express  statutory  provision  fixing  the  locality  of  the 
residence  of  a  corporation  for  particular  purposes  within  the  state 
by  which  it  was  created,  the  general  rule  is  that  its  residence  is  where 
its  principal  office  or  place  of  business  is On  the  other  hand  accord- 
ing to  one  line  of  cases  a  domestic  corporation  is  regarded  as  having 
a  residence  within  the  state  at  any  place  where  it  is  engaged  in  the 
particulars  of  the  corporate  enterprise,  and  not  only  at  its  chief  place 
or  home  office.*  The  better  view  would  seem  to  be  that  the  residence 
of  the  incorporators  or  stockholders  can  have  no  influence  in  regard 
to  the  local  residence  of  the  corporation,*  as  the  legal  identity  of  the 
corporation  ia  distinct  from  that  of  its  members  or  stockholders,* 
and  the  members  or  stockholders  are  merely  the  owners  for  the  time 
being  of  the  shared  of  the  capital  stock,  an  interest  that  is  merely  a 
chose  in  action,  a  right  to  share  in  the  surplus  or  net  earnings  of  the 
corporation.*  The  question  as  to  the  locality  of  the  habitation  or 
residence  of  a  domestic  corporation  chiefly  arises  in  cases  involving 
taxation  or  the  jurisdiction  of  the  courts  in  suits  by  or  against  the 
corporation.  The  first  class  of  cases  will  be  treated  in  another  arti- 
cle,* and  the  second  later  in  this  articles* 

113.  Particular  Results  from  Theory  of  Domicil. — In  applying  the 
theory  that  the  domicil  of  a  corporation  is  that  solely  of  the  state 
in  which  it  is  created,  it  is  held  that,  as  in  case  of  a  nonresident 
citizen  or  individual,  a  foreign  corporation  is  not  bound  by  the  dis- 
charge of  its  debtor  in  state  insolvency  proceedings,  when  it  has  not 
proved  its  claim  or  accepted  a  dividend  thereon,  although  it  has  an 
established  place  of  business  in  the  state.^  So  in  case  of  a  foreign 
corporation  it  is  generally  held  that  it  is  to  be  deemed  a  nonresident 
<ff  without  the  state,  so  as  to  entitle, it  to  the  benefit  of  a  provision 
in  the  statute  of  limitations  that  the  statute  shall  not  run  against  a 
nonresident  or  person  without  the  state;  also  a  foreign  corporation 
ia  generally  held  to  be  a  nonresident  within  the  meaning  of  a  pro- 

19.  Wood  o.  Hartford  F.  Idb.  Co.,  4.  See  infra,  par.  280,  as  to  general 
13  Conn.  202,  33  Am.  Dec.  395.  right  of  stockholdezs. 

20.  Sangamon,  etc.,  R.  Co.  «.  Mor-  6.  See  Taxation.  As  to  wbat  eon- 
gan  Coonty,  14  HI.  163,  56  Am.  Dec.  stitates  the  "principal  o£Bee  or  place  of 

Conneeticnt,  etc.,  R.  Co.  «.  Coop-  bnsiness"  for  the  porpose  of  taxation 


1.  Tobin  V.  Chester,  etc.,  R.  Co.,  47  L.R.A.  353. 
8.  G.  387,  25  S.  £.  283,  58  A.  S.  R.  6.  See  infra,  par.  690  et  »aq.,  u 
890.  to  the  general  principles  relating  to 

2.  Conneeticnt,  etc.,  R.  Co.  v.  Coop-  actions  by  and  against  corporations. 
V,  30  Yt.  476,  73  Am.  Dec.  319.  But  7.  Hammond  Beef,  etc.,  Co.  v.  Best, 
•ee  Word  v,  Hartford  Fire  Ins.  Co.,  13  91  Me.  431, 40  Atl.  338,  42  LJtJL.  528; 


far,  30  Vt  476,  73  Am.  Dec.  319. 
Note:  33  Am.  Dec.  399. 


see  Milwaukee  Steamship  Co.  t>.  Mil- 


waukee, 83  Wis.  590,  53  N.  W.  839, 18 


Conn.  202,  33  Am.  Dee.  395. 
S.  See  aupra,  par.  3. 
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vision  that  the  statute  ^shiiU  not  run  in  favor  of  nonresident  debtors." 
And  as  rogjirds  the  validily  and  elloct  of  on  aSMiRnment  for  tlie  benefit 
of  creditors  by  a  foreign  corporation,  though  it  has  a  ph^ce  of  business 
in  another  state  it  is  still  to  bo  deemed  a  noiu-esident  of  such  state.* 
So  a  foreign  corporation  is  to  be  regarded  as  a  nonresident  within 
tlio  meaning  of  a  statutory  provusion  permitting  nonrcsidontd  to  insti- 
tute procccdinp;^  in  the  .^tatc  if  the  cause  of  action  arose  in  tlie  state.'" 
Thus  it  lias  been  held  that  a  foreign  coii)oration  may  acquire  such 
a  residence  in  a  state  other  than  tliat  by  which  it  was  created  as  to 
render  its  stoek  subject  to  attachment  at  the  suit  of  a  creditor  of  a 
nonresident  stockholder.**^  So  according  to  some  cases  a  coi-poration 
has  been  deemed  for  the  purpo.se  of  garnishing  a  debt  due  from  it,  to 
have  a  doraicil  in  a  stale  in  wliich  it  transacted  bui^incss  though 
incorporated  in  another  frtate.*^  It  has  been  hold  that  a  corjMra- 
tion  is  to  be  deemed  an  "inhabitant"  of  the  .«tate  by  which  it  was 
created  though  doing  business  in  another  state  wherein  it  has  an 
office,  within  the  meaning  of  tlie  provision  of  the  federal  statute 
that  no  civil  suit,  not  based  solely  on.  diversity  of  citizenship,  shall 
bo  brought  in  the  federal  courts  against  any  person  in  any  otlier 
district  than  that  whereof  he  is  an  inhabitant.**  The  question  as 
to  the  taxation  of  corporations  as  affected  by  their  domicil  or  resi- 
dmce  is  treated  in  another  title.** 


yiTI.  By-Laws  and  Records  . 

By-Laws 

114.  In  General. — A  by-law  is  defined  as  a  rule  or  law  of  a  cor- 
poration for  its  government;  the  term  is  used  to  designate  the  orders 
and  regulations  which  a  corporation,  as  one  of  its  legal  incidents, 
has  power  to  make,  and  by  which  it  governs  its  own  actions  and 
concerns  and  the  rights  and  duties  of  its  members  among  themselves.*' 
It  includes  all  self-made  regulations  of  a  corporation  affecting  its 
business  and  members  which  do  not  operate  upon  third  persons,  or 
in  any  way  affect  their  rights.**    Until  repealed  a  by-law  is  a  con- 

8.  Sec  FOBEiGM  COBPOBATioss.  224,  49  S.  E.  173,  107  A.  S.  R.  479,  67 

9.  Chafee  v.  Fourth  Nat.  Bank  of  L.R.A.  209.  But  sec  Doujrlass  i;.  Flio- 
New  York,  71  Me.  514,  36  Am.  Rep.  nix  Ins.  Co.,  1:^8  N.  Y.  209,  33  N.  E. 
345,  See  AssioNstENTS  for  Benefit  93S,  34  A.  S.  \l.  418,  20  L.R.A.  138. 
OS"  Cbeditohs,  vol.  2,  p.  080,  as  to  {jeu-  13.  Connor  v.  Vii'kshuiff.  etc.,  R. 
eral  extraterritorial  effect  of  assign-  Co.,  30  Feil.  273, 1  L.li.A.  331. 
ments  for  the  benefit  of  creditors.  14.  See  Taxation. 

10.  Ilibernia  Nat.  Bank  r.  Laeombe,  16.  Wells  v.  Black,  117  Cal.  157,  48 
84  N.  Y.  367,  38  Am.  He[i.  HIS.  Pac.  1090,  59  A.  S.  R.  162,  37  L.K.A. 

11.  Young  r.  South  Tredegar  Iron  619. 

Co..  8."!  Tenu.  180,  2  S.  W.  202,  4  A.      Note:  85  Am.  Dec.  617. 

S.  li.  7r>2.  16.  State  v.  Overton,  24  N.  J.  L.  435, 

12.  Ciioihvin  tj.  Clavtor.  137  N.  C.  61  Am.  Doc.  071. 
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tinning  nile  for  the  government  of  the  corporation  and  its  officers,^' 
its  proper  office  being  to  regulate  the  transaction  of  the  incidental 
business  of  the  corporation.**  They  are  self-imposed  rules,  resulting 
from  an  agreement  or  contract  between  the  corporation  and  its  mem- 
bers to  conduct  the  corporate  business  in  a  particular  way.'*  There 
is  another  class  of  regulations  made  by  corporations,  which  operate 
upon  and  affect  the  rights  of  others  which  are  not,  properly  speaking, 
by-laws  of  the  corporation.^^  Of  this  character  are  all  r^ulations 
of  common  carrient  touching  the  comfort  and  convenience  of  travel- 
ers, or  prescribing  rules  for  their  conduct  to  secure  the  just  rights  of 
the  company.*  It  is  the  general  rule  that  corporations  have  power 
to  waive  provisions  of  their  by-laws  introduced  for  the  protection  of' 
tlie  company.*  The  word  ordinance  is  generally  employed  to  denote 
the  laws  adopted  by  public  or  municipal  corporations  though  the  term 
is  said  to  be  analogous  to  if  not  entirely  identical  with  by-law.*  The 
construction  of  by-laws  is  a  question  for  the  court.* 

115.  Power  to  Enact  or  Amend  in  General. — The  power  to  enact 
by-laws  is  implied  in  the  creation  of  a  corporation,^  subject  to  tiie 
limitations  that  the  charter  powers  of  the  corporation  may  not  be 
exceeded  therein.*  This  power  however  is  regarded  as  of  so  much 
importance  that  it  is  seldom  left  to  implication,  but  is  ordinarily 
conferred  in  egress  terms  by  ttie  law  from  which  the  corporate  exist- 
ence is  derived.'   A  general  power  expressly  granted  in  the  charter 

17.  Korth  Milwaukee  Town  Site  Co.  People  v.  Chicago  Live  Stock  Exeh., 
No.  2  «.  Bishop,  103  Wis.  492,  79  N.  170 IIL  556,  48  N.  £.  1062,  62  A.  S.  B. 
W.  785,  45  LJLJl.  174.  404,  39  L.R.A.  373 ;  Inter-Ocean  Pub. 

18.  Ireland  v.  Globe  Milling  Co.,  21  Co.  v.  Associated  Press,  184  HI.  438, 
B.  I.  9,  41  All.  258,  79  A.  S.  R.  769.     66  K.  E.  822,  75  A.  S.  R.  184,  48 

19.  Bank  of  Holly  Springs  v.  Fin-  L.R.A.  568;  Leggett  v.  New  Jersey 
son,  58  Miss.  421,  38  Am.  Rep.  330.     Mfg.,  etc.,  Co.,  IN.  J.  Eq.  541,  23  Am. 

20.  State  v.  Overton,  24  N.  J.  L.  435,  Dec.  728 ;  Taylor  v.  Griswold,  14  N.  J. 
61  Am.  Dee.  671.  L.  222,  27  Am.  Dec.  33;  In  re  hong 

1.  See  Cabrixrs,  vol.  4,  p.  1055.       Island  R.  Co.,  19  Wend.  (N.  T.)  37, 

2.  Union  Mut.  Fire  Ins.  Co.  v.  Key-  32  Am.  Dec  429;  Eiigelhardt  v.  Fifth 
ser,  32  N.  H.  313,  64  Am.  Dec.  375.  Ward  Permanent  Dime  Saving,  etc.. 
This  power  finds  its  most  frequent  ap-  Assoc.,  148  N.  T.  281,  42  N.  E.  710,  35 
plication  in  the  case  of  the  by-laws  of  L.R.A.  289 ;  Bagley  v.  Reno  Oil  Co., 
insurance  companies,  see  Insubakcb.    201  Pa.  St.  78,  50  AtL  760,  56  LJt.A. 

3.  Robinson  v.  Franklin,  1  Humph.  184;  St.  Luke's  Church  v.  Mathews,  4 
(Tenn.)  156,  34  Am.  Dec.  625.  Desaus.  (S.  C.)  578,  6  Am.  Dec.  619; 

Note:  85  Am.  Dec.  618.  See  Mu-  Pabnetto  Lodge  No.  5,  I.  0.  O.  F.  v. 
xiciPAL  COKPORATIONS.  Hubhell,  2  Strobh.  L.  (S.  C.)  457,  49 

4.  Carney  v.  New  York  Life  Ins.  Co.,  Am.  Dee.  604:  Tone  Conservators  v. 
163  N.  Y.  453, 57  N.  E.  78, 76  A.  S.  B.  Ash,  10  B.  &  C.  349,  21  E.  G.  L.  97,  7 
347,  49  L.R.A.  471.  Eng.  Bui.  Gas.  239. 

Note:  85  Am.  Dec.  622.  Notes:  85  Am.  Dec  618;  7  Eng. Bui. 

6.  Supreme  Commandery  of  Knights  Cas.  281. 

of  Golden  Rule  v.  Ainsworth,  71  AJa.  6.  Bailey  v.  Master  Plumbers,  103 

436,  46  Am.  Rep.  332;  State  v.  Tudor,  Tenn.  99,  52  S.  W.  853,  46  LJIA.  561. 

ft  Day  (Conn.)  329,  5  Am.  Dec.  162:  7.  Supreme  Commandery  of  Knights 
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to  the  stockholders  to  make  such  by-laws,  not  repugnant  to  tiie  charter 

or  laws  of  the  state,  as  they  shall  deem  proper  is  merely  a  recognition 
of  their  inherent  or  implied  power  and  does  not  extend  the  same.* 
And  it  has  been  held  that  when  the  statute  under  which  a  corporation 
is  formed  authorizes  it  to  make  by-laws  upon  specifically  named  sub- 
jects there  is  an  implied  denial  of  authority  to  make  by-laws  upon 
subjects  not  named  •  The  power  to  make  by-laws  implies  the  power 
to  alter  or  repeal.^**  An  amendment  of  stockholders'  by-laws  cannot, 
however,  ordinarily  be  made  without  notice  to  stockholders,**  and  it 
has  been  held  that  previous  notice  must  be  given  to  render  valid  a 
change,  at  a  regular  annual  corporate  meeting,  in  the  by-laws  of  a 
corporation,  increasing  the  number  of  directors.**  If  the  charter  or 
general  laws  prescribe  any  formalities  as  to  the  adoption  of  by-laws, 
they  should  be  observed,  but  by-laws  may  be  adopted  as  well  by  the 
acts  and  conduct  of  the  corporation  as  by  express  vote  or  adoption  in 
writing,  unless  it  is  otherwise  provided.**  Thus  by-laws  prepared  and 
approved  at  a  stockholders'  meeting  held  before  recording  the  articles 
of  incorporation,  if  they  are  afterward  relied  on  and  treated  as  by-laws 
of  the  corporation  by  the  directors  and  stockholders,  must  be  regarded 
as  in  law  the  by-laws  of  the  corporation.** 

116.  In  Whom  Power  Vested. — In  the  absence  of  a  law  or  custom 
to  the  contrary,  the  power  to  make  by-laws  resides  in  the  members 
of  the  corporation  at  large,*'  who  may  delegate  the  power  to  a  select 
body,  such  as  a  board  of  directors.**  But  power  to  enact  by-laws  is 
not  included  in  the  general  power  of  directors  to  control  the  stock 
and  business  of  the  comply.*'  And  authority  given  to  the  board  of 
directors  to  alter  or  amend  by-laws  of  the  corporation  must  be  so 
construed  as  to  restrict  them  from  altering  or  annulling  a  by-law 
imposing  a  limitation  on  their  powers.**    As  in  the  case  of  other 

of  Golden  Rule  t?.  Ainsworth,  71  Ala.  14.  Gracbner  tj.  Post,  119  Wis.  392, 
436,  46  Am.  Rep.  332.  96  N.  W.  783, 100  A.  S.  R.  890. 

8.  Taylor  v.  Griswold,  14  N.  J.  L.     15.  Bank  of  Holly  Springs  ».  Pin- 


9.  Nicholson  V.  Franklin  Brewing  North  Milwaukee  Town  Site  No.  2  v. 
Co.,  82  Ohio  St.  94,  91  N.  E.  991,  137  Bishop,  103  Wis.  492,  79  N.  W.  785; 


11!.  Bagley  v.  Reno  Oil  Co.,  201  Pa.  Co.,  2  Doug.  (Mich.)  124,  43  Am.  Dec 

St.  78,  50  AU.  760, 56  L.R.A.  184.  And  457;  Ex  p.  Willcocks,  7  Cow.  (N.  Y.) 

see  infra,  par.  314,  as  to  the  general  402,  17  Am.  Dec.  525. 

necessity  for  and  sufficiency  of  notice  Notes:  85  Am.  Dee.  018;  43  A.  8. 

of  stockholders'  meetings.  R.  153. 

13.  Germania  Iron  Min.  Co.  v.  King,  17.  North'  Milwaukee  Town  Site  No. 

94  Wis.  439,  69  N.  W.  181,  36  L.R.A.  2,  v.  Bishop,  103  Wis,  492,  79  N.  W. 

51;  Graebuer  v.  Post,  119  Wis.  392,  96  785,  45  L.R.A.  174. 

N.  W.  783,  100  A.  8.  R.  890  and  note.  18.  Stevens  v.  Davison,  18  Orat 

Note:  85  Am.  Dee.  618.  fVa.)  819,  98  Am.  Dee.  692. 
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222,  27  Am.  Dec.  33. 


son,  58  Miss.  421,  38  Am.  Rep.  330; 


A.  S.  R.  764, 19  Ann.  Gas.  699. 

10.  Note:  43  A.  S.  R.  157. 

11.  Bagley  t>.  Reno  Oil  Co.,  201  Pa. 
St.  78,  50  AU.  760,  56  L.R.A.  184. 


45  L.R.A.  174. 

Notes:  85  Am.  Dee.  618;  43  A.  8. 
R.  153. 

16.  Cahill  V.  Kalamazoo  Mut.  Ins. 
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action  by  directors,"  where       powra  to  adopt  by-laws  is  conferred 

by  the  charter  upon  the  directors,  it  may  be  exercised  by  the  major- 
ity of  the  directors  at  a  meeting  duly  held.  And  where  in  pleading 
it  is  alleged  that  the  by-laws  were  adopted  by  the  whole  board  of 
directors  ^hea  in  fact  they  were  adopted  by  a  majority  an  objection 
for  variance  is  not  well  taken.** 

117.  General  Validity  of  By-Laws. — Aa  a  general  rule  the  by-laws 
of  a  corporation  are  valid  if  they  are  reasonable,  and  calculated  to  carry 
into  effect  the  objects  of  the  corporation,  and  are  not  contradictory  to 
the  general  policy  of  the  laws  of  the  land.*  On  the  other  hand  it  is 
equally  well  settled  that  by-laws  must  be  reasonable  and  for  a  corpo- 
Tate  purpose,  and  always  witJiin  charter  limits.  They  must  always 
be  strictly  subordinate  to  the  constitution  and  the  general  law  of  the 
land.  They  must  not  infringe  the  policy  of  .the  state  nor  be  hostile 
to  public  welfare.*  They  must  not  disturb  vested  rights  or  impair 
the  obligation  of  a  contract,'  take  away  or  abridge  the  substantial 
rights  of  a  stockholder  or  member,*  affect  rights  of  property  or  create 

19.  See  infra,  par.  428  et  aeq,,  as  to  hong  Island  R.  Co.,  19  Wend.  (N.  Y.) 
meetings  of  diz%ctors  and  the  number  37,  32  Am.  Dec.  429;  Nicholson  o. 
requisite  for  corporate  action.  Franklin  Brewing  Co.,  82  Ohio  St.  94, 

20.  Cahill  v.  Kalamazoo  Mnt.  Ins.  91  N.  E.  991,  137  A.  S.  R.  764, 19  Ann. 
Co.,  2  Dong.  (Mich.)  124,  43  Am.  Dec.  Cas.  699;  Bndd  v.  Multnomah  St.  Ry. 
457.  Co.,  15  Ore.  413,  15  Pac.  659,  3  A.  S. 

1.  Supreme  Commandery  of  Knights  B.  169;  Lynn  v.  Freemausburg  B., 
of  Golden  Rule  v.  Ainsworth,  71  Ala.  etc.,  Ass'n,  117  Pa.  St.  1, 11  Atl.  537, 
436,  46  Am.  Rep.  332;  State  v.  Tudor,  2  A.  S.  R.  639;  Palmetto  Lodge  No. 
5  Day  (Conn.)  329,  5  Am.  Dec.  162;  5,  I.  O.  0.  F.  v.  Hubbell,  2  Strobh.  L. 
Com.  V.  Woelper,  3  Serg.  &  R.  (Pa.)  (S.  C.)  457,  49  Am.  Dec.  604;  St. 
29,  8  Am.  Dee.  628  (by-laws  of  re-  Luke's  Church  v.  Mathews,  4  Desaus. 
ligious  corporation  providing  for  ap-  (S.  C.)  578,  6  Am,  Dec.  619  (by-law 
pointment  of  inspectors  of  elections  by  restricting  qualification  of  elactmv  in 
president  and  regulating  the  manner  of  religious  corporation). 

balloting).  Notes:  85  Am.  Dee.  618;  7  Eng.  Bnl. 

Note:  85  Am.  Dec.  618.  Cas.  281. 

2.  Brewster  «.  Hartley,  37  Cal.  15,  S.  Supreme  Commandery  of  Knights 
99  Am.  Dee.  237;  People's  Home  Sav-  of  Gtolden  Rule  v.  Ainsworth,  71  Ala. 
inga  Bank  «.  Superior  Court,  104  Cal.  436,  46  Am.  Rep.  332;  Gray  v.  Port- 
649,  38  Pac.  452,  43  A.  S.  R.  147  and  land  Bank,  3  Mass.  364,  3  Am.  Dec 
note,  29   Lit  A.   644;   Chicago   v.  156. 

Rnrapff,  45  111.  90,  92  Am.  Dec.  196;  Note:  43  A.  S.  R.  154. 

Dorkee  v.  People,  155  lU.  354,  40  N.  4.  People's  Home  Savings  Bank  «. 

E.  626,  46  A.  8.  R.  340;  People  v,  Superior  Court,  104  Cal.  649,  38  Pac. 

Chicago  Live  Stock  Exdi.,  170  111.  556,  452,  43  A.  S.  R.  147,  29  L.R.A.  844; 

48  N.  E.  1062,  62  A,  S.  R.  404,  39  MeNulta  v.  Com  Belt  Bank,  164  IlL 

L.RA.  373;  Inter-Ocean  Pub.  Co.  v.  427,  45  N.  E.  954,  56  A.  S.  R.  203; 

Associated  Pi«ss,  184  111.  438,  56  N.  Northport  Wesleyn  Grove  Camp-Meet- 

E.  822,  75  A.  S.  R.  184,  48  L.RA.  ing  Assoc.  v.  Perkins,  93  Me.  235,  44 

668;  Sayre  v.  Looisville  Union  Benev.  Atl.  893,  74  A.  S.  R.  342,  48  URJL 

Ass'n,  1  Dav.  (Ky.)  143,  85  Am.  Dec.  272. 

613  and  note;  Taylor  v.  Griswold,  14  Note:  86  Am.  Dee.  9SSL 
N.  J.  L.  222,  27  Am.  Dec  33;  In  re 

B.  C.  L.  VoL  VII.— 10.  US 
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obligatioD  unknown  to  the  law  *  So  a  by-law  to  be  valid  must  be 
a  general  regulation  affecting  all  the  members  or  stockholders  alike; 
it  cannot  be  directed  against  a  single  member  or  stockholder*  In 
like  manner  a  by-law  can  apply  only  to  a  future  case.'  But  it  is  of 
course  not  true  that  a  by-law  must  n&v&r  modify  or  vary  the  rights 
of  individuals.  According  to  such  a  principle  no  valid  by-law  what- 
ever could  be  made.*  The  validity  of  the  by-law  of  a  corporation  is 
purely  a  question  of  law.  Whether  the  by-law  be  in  conflict  with 
the  law  or  with  the  charter  of  the  company,  or  be  in  a  legal  sense 
unreasonable,  and  therefore  unlawful,  is  a  question  for  the  courts 
and  not  for  the  jury.*  Where  a  by-law  is  entire,  each  part  having 
a  general  influence  over  the  rest,  if  one  part  is  void  the  whole  is  void; 
but  where  a  by-law  consists  of  several  distinct  and  independent  parts, 
though  one  or  more  of  them  is  void,  the  rest  are  valid.  And  this 
rule  is  applicable  to  the  iiifferent  clauses  of  the  same  by-law ;  for  where 
it  consists  of  several  particulars,  it  is,  to  all  purposes,  several  by- 
laws, though  the  -provisions  are  thrown  together  under  the  form  of 
one."  The  validity  of  a  by-law  is,  as  a  general  rule,  to  be  deter- 
mined by  the  law  of  the  sovereignty  creating  the  corporation,^^  but 
if  a  by-law  of  a  foreign  corporation  is  deemed  contrary  to  the  public 
policy  of  the  law  of  the  forum  the  court  will  not  enforce  it  in  favor 
of  the  corporation.** 

118.  Validity  of  Particular  By-Laws. — In  the  application  of  the 
general  rules  heretofore  announced  numerous  by-laws  not  repugnant 
to  the  charter,  the  law,  or  public  policy  have  been  upheld  as  reason- 
able, such  as  a  by-law  prescribing  reasonable  qualiflcations  for  direct- 
ors,*" or  a  by-law  suspending  members  of  a  fraternal  society  in  arrears 
for  dues.**  On  the  other  hand  by-laws  operating  in  restraint  of 
trade  have  been  held  invalid.**   And  of  this  class  is  a  by-law  of 

6.  Ireland  v.  Globe  Milline  Co.,  21  11.  Ireland  «.  Olobe  Milling  Co.,  21 

R.  I.  9,  41  Atl.  258,  79  A.  S.  B.  769.  R.  I.  9,  41  AU.  258,  79  A.  S.  R.  769. 

6.  Budd  v.  Multnomah  St.  By.  Co.,  12.  Mandel  «.  Swan  Land,  etc.,  Co., 
15  Ore.  413,  15  Pac  659,  3  A.  S.  R.  154  UL  177,  40  N.  £.  462,  45  A.  S.  R. 
169.  124,  27  LJtA.  313. 

Note:  85  Am.  Bee.  618.  13.  Cross  v.  West  Virginia  Cent., 

7.  Note:  43  A.  S.  R.  153.  etc.,  R.  G<k.  37  W.  Va.  342,  16  S.  £. 

8.  State  «.  Tndor,  6  Day  (Conn.)  587,  18  L.RJl.  582  and  note  (by-law 
329,  5  Am.  Dec.  162.  requiring  directors  to  bold  certain 

9.  South  Flo.  R.  Co.  V.  Rhodes,  25  amount  of  stock  and  disqualifying  per- 
Fla.  40,  5  So.  633,  23  A.  S.  R.  506,  son  engaged  as  attorney  in  snit  against 
3  L.R.A.  733;  State  v.  Overton,  24  corporation). 

N.  J.  L.  435,  61  Am.  Dec.  671.  14.  Palmetto  Lodge  No.  5,  I.  0.  O. 

Note:  43  A,  S.  R.  153.  F.  v.  EubbeU,  2  Strobh.  L.  (S.  a)  457, 

10.  Shelton  v.  Mobile,  30  Ala.  540,  49  Am.  Dec.  604. 

68  Am.  Dee.  143;  Rogers  «.  Jones,  1  16.  American  Live  Stock  Commis- 

Wend.  (N.  Y.)  237,  19  Am.  Deo.  403.  sion  Co.  «.  Chicago  live  Stock  Exch., 

Notes:  59  Am.  Dee.  135;  85  Am.  143  111.  210,  32  N.  £.  274,  36  A.  S.  R. 

Dec.  619;  43  A.  S.  R.  157.  385,  18  L.R.A.  190;  Sayre  v.  Louis. 
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a  news  distributmg  association  whereby  its  memben  are  prohibited 
from  procuring  aod  publishing  in  their  newspaper  news  procured 
from  any  other  source;**  or  a  by-law  of  a  stock  exchange  board 
iimiting  the  number  of  solicitors  that  may  be  employed  by  any 
member  within  certain  designated  states,  prohibiting  the  employment 
of  any  solicitor  except  upon  a  salary,  and  allowing  a  member  to  solicit 
only  when  counted  as  a  solicitor  and  while  complying  with  the  regula- 
tions of  the  by-laws.*'  So  a  by-law  providing  that  a  stockholder 
shall  forfeit  his  stock  upon  nonpayment  of  assessments  thereon  ia 
invalid/*  as  is  a  by-law  imposing  a  penalty  of  ten  per  cent  per 
month  for  nonpayment  of  dues,**  particularly  where  the  charter 
pro\'ides  tihat  the  amount  of  unpaid  assessments  shall  be  recovered 
by  action,  for  a  by-law  cannot  add  to  the  rule  of  damages  fixed  by 
the  charter.*®  A  corporation  cannot  by  a  by-kw  impose  personid 
and  individual  liability  upon  its  members  for  the  corporate  debts 
unless  such  power  ia  specially  granted  in  the  charter  or  by  the  gen- 
ial statutes.*  Nor  can  it  limit  the  liability  imposed  by  law  on  its 
stockholders  to  its  creditors.*  The  right  to  sue  ia  one  given  by 
law;  and  on  the  established  principle  tiiat  parties  cannot  by  agree- 
ment oust  the  courts  of  their  jurisdiction,*  by-laws  of  a  corporation 
which  attempt  to  prohibit  its  members  from  resorting  to  the  courts 
for  the  enforcement  of  their  rights  would  seem  to  be  invalid,*  though 
mutual  benefit  societies  may  provide  by  law  for  redressing  grievances 
and  deciding  controrersies,  and  may  compel  members  to  resort  to  the 
prescribed  metiiods  of  procedure  before  invoking  tiie  power  of  the 

ville  Union  Benev.  Aa^n,  1  Duv.  (Ky.)  Caa.  285.   See  infra,  par.  223,  as  to 

143,  85  Am.  Dec.  613;  Bailey  V.  M&ster  the  6uforcement  of  liability  on  stock 

Plumbers,  103  Tenn.  99,  52  S.  W.  853,  subscriptions. 

46  L.R.A.  561  (by-law  of  plumbers  19.  Lynn  v.  Freemanaburg  B.  &  L. 

association  fixing  prices  for  work  and  Ass'n,  117  Fa.  St.  1,  11  Atl.  637,  2 

of  whom  supplies  to  be  purclia^jed) ;  A.  S.  R.  639.  See  BmiJ>ma  and  Ix>an 

Uilwaokee  Masons'  &  Builders'  Assoc.  Associatioi^^s,  vol.  4,  pp.  359,  360. 

V,  Neizerowski,  95  "Wis.  129,  70  N.  W.  20.  National  Mut.  Fire  Ins.  Co.  v 

166,  60  A.  S.  R.  97,  37  L.R.A.  127  Yeomans,  8  R.  I.  25,  86  Am.  Dec.  610. 

(by-law  of  bnilders*  associations  re-  1.  Reid  v.  Eatonton  Mfg.  Co.,  40 

straining  competition).  6a.  98,  2  Am.  Rep.  563. 

Note:  7  Eng.  Rul.  Cas.  286.  Notes:  85  Am.  Dec.  621;  43  A  S.  Jl. 

16.  Inter-Ocean  Pub.  Co.  v.  Asso-  154;  7  Eng.  Rul,  Cas.  287.  See  infra, 
ciated  Press,  184  111.  438,  56  N.  E.  822,  par.  332  et  seq.,  as  to  general  liability 
75  A.  S.  B.  184,  48  KRA.  568.  But  of  stockholders  for  corporate  debts, 
see  contra,  Matthews  v.  Associated  2.  Wells  v.  Black,  117  Cal.  157,  48 
Press,  136  N.  7.  333,  82  N.  E.  981,  32  Pac.  1090,  69  A.  S.  R.  162,  37  L.R.A. 
A.  S.  R.  741.                •  619. 

17.  People  V.  Chicago  Live  Stock  3.  See  Contraotb,  vol.  6,  p.  752. 
Eieh.  170  IlL  556,  48  N.  E.  1062,  4.  Home  Insurance  Co.  v.  Morse,  20 
62  A  S.  R.  404,  39  L.R.A.  373.  WaU.  445,  22  U.  S.  (L.  ed.)  365. 

18.  In  re  Long  Island  R.  Co.,  19  Notes:  85  Am.  Dec.  621;  7  En^ 
Wend.  (N.  Y.)  37,  32  Am.  Dee.  429.  Rul.  Cas.  288. 

Notes:  43  A.  S.  R.  156;  7  Eng.  Rul. 
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courts.*  Since  the  powers  of  a  corporation  are  derived  from  the  law 
of  its  creation,  no  by-law  can  abridge  or  enlarge  those  powers.' 

119.  By-Laws  Regulating  Elections. — by-law,  not  repugnant  to 
the  charter  or  any  law  of  the  state^  regulating  the  election  of  officers, 
is  recognized  as  valid.'  Thus  in  case  of  a  business  corporation  where 
the  charter  does  not  prescribe  how  the  stockholders  shall  vote,  a 
by-law  authorizing  the  stockholders  at  their  meetings  to  vote  by 
proxy  has  been  upheld.®  So  a  by-law  providing  that  stockholdera 
shall  have  one  vote  for  each  share  held  by  them  up  to  ten  shares,  and 
fixing  the  proportion  which  their  votes  shall  bear  to  their  shares  above 
that  number^  has  been  upheld  as  reasonable  and  uniform  in  its  opera- 
tion,* but  each  stockholder  of  a  corporation  has  but  one  vote  when  the 
charter  incorporates  individuals  by  name,  and  gives  to  a  majority  of 
them  and  their  successors  the  joint  powers  of  the  corporation;  hence  a 
by-law  of  such  a  corporation,  which  provides  that  each  share  of  stock 
shall  be  entitled  to  a  vote,  is  invalid.''  And  a  by-lay  authorizing  the 
holders  of  bonds  issued  by  it  to  vote  at  its  elections  is  void  if  the  gen- 
eral laws  of  the  state  confer  that  authority  on  stockholders  only.^ 
Express  power  to  enact  by-laws  regulating  the  election  of  officers 
includes  power  not  only  to  establish  fixed  rules  and  methods  of  pro- 
ceeding for  the  government  of  elections  but  also  to  fix  the  time  and 
place  of  the  election.* 

120.  By-Laws  Regulating  Transfer  of  Stock. — The  right  to  trans- 
fer the  stock  of  a  corporation  cannot  be  unreasonably  restricted, 
though  by-laws  imposing  reasonable  restrictions  and  regulations  are 
upheld.  The  detent  to  which  a  corporation  may  act  in  this  direction 
is  one  on  which  the  authoriti^  are  divided.  This  matter  is  fully 
treated  in  a  subsequent  part  of  this  article  deeding  with  tiie  transfer 
of  shares  of  stock.' 

121.  Persons  Affected  by  By-Laws. — ^When  duly  enacted,  by-laws 
are  binding  upon  all  the  members  of  the  corporation,  who  are  pre^ 
sumed  to  know  them,  and  to  contract  as  members  in  reference  to 
them/  but  a  stockholder  dealing  with  the  cozporation  as  a  customer 

6.  Note:  85  Am.  Dec.  621.      See      9.  Com.  «.  Detwiller,  131  Pa.  St. 

Mutual  Benefit  Socie^pies.  614,  18  Atl.  990,  992,  7  LJBA.  357. 

6.  Note:  85  Am.  Dec.  621.  See  in-  10.  Taylor  v.  GriswoW,  14  N.  J.  I*. 
fra,  par.  612  et  aeq..  as  to  the  general  222,  27  Am.  Dec.  33. 

powers  of  corporations.  1.  Dnrkee  «.  People,  155  111.  854, 

7.  Taylor  v.  Griswold,  14  N.  J.  L.  40  N.  E.  626.  46  A.  S.  R.  340. 

222,  27  Am.  Dee.  33;  St.  Luke's  Church  2.  In  re  Long  Island  R.  Co.,  19 

V.  Mathews,  4  Desaus.  (  S.  C.)  578,  6  Wend.  (N.  T.)  37,  32  Am.  Dec  429. 

Am,  Dec.  619.  3.  Bee  infra,  par.  240-242. 

Notes:  85  Am.  Dec.  619;  18  h.R.A.  4.  Supreme  Commandery  of  Knighfai 

682;  7  Eng.  Rul.  Cas.  285.  of  Golden  Rule-  v.  Aineworth,  71  Ala, 

&  See  infra,  par.  320.  436,  46  Am.  Rep.  332;  Niebolaon  «k 
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18  not  charged  vn^  notice  of  its  by-laws.*  A  by-law  cannot  be  regarded 
as  a  limitation  or  restriction  of  a  power  which  is  lodged  by  the  charter 
in  the  directors.  A  by-law  relating  to  the  exercise  of  such  a  power 
can  have  no  higher  effect  than  that  of  a  general  regulation,  adopted 
by  the  directors  as  -a  convenient  guide  for  themselves  in  ordiDary 
esses.*  By-laws  as  a  general  rule  affect  only  the  members  of  the 
corporation '  and  are  binding  only  on  those  dealing  with  the  corpo- 
ration who  have  notice  of  them,  or  who  deal  wiUi  it  under  such 
circumstances  that  they  are  bound  to  take  notice  thereof.^  Thus  per- 
sons contracting  with  a  corporation  are  not  bound  to  know  of  a  by-law 
limiting  the  power  of  its  agent  to  make  the  customary  contracts  apper- 
taining to  the  business  he  is  authorized  to  transact'  But  persons 
dealing  with  the  corporation,  through  its  officers  and  agents  with 
notice  of  a  by-law  limiting  their  powers  are  bound  thereby."  And 
where  by-laws  Umiting  the  powers  of  officers  are  adopted  by  and  can 
only  be  altered  by  tiie  stockholders,  an  officer,  even  such  as  the  presi- 
d&Q%  cannot  waive  the  by-law  in  corporate  dealings  with  third  per- 
sons." In  like  manner  by-laws  regulating  the  rights  between  the 
corporation  and  its  stockholders  or  between  the  stockholders  inter 
se,  may  be  effective  as  to  third  persons  who  have  notice  thereof.  This 
is  well  exemplified  in  the  case  of  a  by-law  giving  to  the  corporation 
a  lien  on  the  stock  of  a  stockholder  for  his  indebtedness  to  the  cor- 
poration; in  such  a  case  though  the  lien  is  not  enforceable  against 
a  bona  fide  purchaser  of  the  stock  without  notice  of  the  by-law,  it  is 
enforceable  against  one  who  purchases  the  stock  with  notice  of  the 
Uen.^*  The  right  of  a  third  person  to  establish  a  legal  claim  through 
a  by-law  must  necessarily  depend  on  the  general  principles  applicable 


Franklin  Brewing  Co.,  82  Ohio  St.  94, 
91  N.  E.  991,  137  A.  S.  R.  764^  19 
Ann.  Cas.  699. 

Notes:  85  Am.  Dec.  622;  25  L.R.A. 
48. 

5.  Pearsall  v.  Western  Union  Tel. 
Co.,  124  N.  Y.  256,  26  N.  E.  534,  21 
A.  S.  R.  662. 

6.  Union  Mut.  Fire  Ins.  Co.  v.  Key- 
ser,  32  N.  H.  313,  64  Am.  Dee.  375; 
Campbell  v.  Merchants'  etc.,  Fire  Ins. 
Co.,  37  N.  H.  35,  72  Am.  Dee.  324. 

7.  Ashley  Wire  Co.  v.  Illinois  Steel 
Co.,  164  111.  149,  45  N.  E.  410,  56 
A.  S.  R.  187;  State  v.  Overton,  4  N. 
J.  L.  435,  61  Am.  Dee.  671;  Moyer  v. 
East  Shore  Terminal  Co.,  41  S.  C. 
300,  19  S.  E.  651,  44  A.  S.  R.  709, 
25  L.R.A.  48  aiid  note;  Tone  Conser- 
vators V.  Ash,  10  B.  &  C.  349,  21  B. 
C.  L.  97,  7  Eng.  Rul.  Cas.  239. 

8.  Bank  of  Holly  Springs  v.  Pinson, 


58  Miss.  421,  38  Am.  Rep.  330. 

9.  Barber  v.  Stromberg-Carlson  Td. 
Mfg.  Co.,  81  Neb.  517, 116  N.  W.  157, 
129  A.  S.  R.  703, 18  L.RA..(N.S.)  680; 
Rathbun  v.  Snow,  123  N.  Y.  343,  25  N. 
E.  379, 10  LJt.A.  355  and  note;  Moyer 
V.  East  Shore  Terminal  Co.,  41  S.  C. 
300,  19  S.  E.  651,  44  A.  S-  R.  709, 
25  L.R.A.  48. 

10.  Hale  V.  Mechanics  Mut.  Fire  Ins. 
Co.,  6  Gray  (Mass.)  169,  66  Am.  Dee. 
410.  See  infra,  par.  616  et  seq.,  as  to 
general  authority  of  officers  and  agents 
of  corporations. 

11.  Hale  V.  Mechaoies*  Mut.  Fii» 
Ins.  Co.,  6  Gray  (Mass.)  169,  66  Am. 
Dec.  410;  Mulrey  «.  Shawmut  Mut. 
Fire  Ins.  Co.,  4  AUen  (Mass.)  116,  81 
Am.  Dec.  689. 

12.  Bank  of  Holly  Springs  «.  Pin- 
son,  58  Miss.  421,  38  Am.  Rep.  330. 
See  supra,  par.  120. 
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to  express  contracts.^*  On  this  principle  where  a  corporation  adopts 
.a  by-law  providing  for  a  profit  sharing  scheme  between  itself  and  its 
employees,  which  is  communicated  to  the  employees,  it  is  in  the  nature 
of  an  offer  of  an  award  for  constant  and  continued  senuce,  and  if 
accepted  before  its  withdrawal,  it  by  substantial  compliance  with  its 
terms  becomes  a  complete  and  valid  contract^^ 

122.  General  Enforcement. — While  a  corporation  has  not  an  uncon- 
trollable discretion  in  the  construction  and  enforcement  of  its  by- 
lawSj*''  ita  power  to  enforce  its  by-laws  properly  made,  by  pecuniary 
penalties  and  corporate  disabilities  proportionate  to  the  oifense,  is  not 
to  be  doubted.^*  Thus  the  courts  sustain  by-laws  providing  for  the 
suspension  of  members  of  fraternal  associations  and  the  like  for 
nonpayment  of  dues.  Such  disabilities  are  very  reasonable  and  effi- 
cient means  to  enforce  payment  of  contributions  and  fines.  By  means 
of  them  an  appeal  is  made  to  the  honor  and  pride  of  the  members, 
by  which  they  are  best  stimulated  to  the  discharge  of  corporate  duties, 
and  the  interest  of  the  corporation  is  promoted  by  preventing  the 
resentment  and  defection  which  a  resort  to  law  is  apt  to  induce.*' 
So  an  incorporated  medical  society,  under  the  power  to  make  by-laws 
contained  in  its  charter,  may  adopt  a  by-law  providing  for  the  expul- 
sion of  a  member  who  shall  be  guilty  of  ungentlemanly  conduct 
during  a  session  of  the  society,  or  shall  conduct  himself  out  of  the 
society  in  such  a  manner  as  would  render  him  ineligible  to  member- 
ship.'B  But  it  has  been  held  that  by-laws  cannot  be  enforced  by 
a  forfeiture  of  the  property  or  stock  of  the  defaulting  corporator."' 
A  by-law  of  a  mutual  insurance  corporation  is  not  however  void  as 
creating  a  forfeiture  when  it  provides  that  in  case  of  the  failure  of 
any  member  to  pay  his  assessment  for  losses,  the  directors  may  sue 
for  and  recover  the  whole  amount  of  his  deposit  note,  if  the  by-law 
further  provides  that  the  money  thus  collected  shall  remain  in  the 
treasury  of  the  company,  subject  to  the  payment  of  the  subsequent 
losses,  till  the  term  of  assurance  expires,  and  the  balance  then  to  be 
returned.**  The  by-laws  of  corporations  nittst  be  proved;  they  cannot 

13.  American  Live  Stock,  etc.,  Co.  v.  17.  Palmetto  Lodge,  No.  5,  I.  0.  O. 
Chicago  Live  Stock  Eich.,  143  III.  210,  F.  v.  Hubbell,  2  Strob.  L.  (S.  C.)  457, 
32  N.  E.  274,  36  A.  S.  R.  385,  18  49  Am.  Dee.  604.  See  Mutual  Benb- 
L.R.A.  190;  Flint  v.  Pierce,  99  Mass,  pit  Societies. 

68,  96  Am.  Dec.  691.  18.  State  v.  Georgia  Medical  Soc, 

Note:  43  A.  S.  R.  152.  38  Ga.  608,  95  Am.  Dec.  408. 

14.  Zwolanek  v.  Baker  M'fg  Co.,     Note:  7  Eng.  Rul.  Cas.  288. 

150  Wis.  517, 137  N.  W.  769,  Ann.  Cas.  19.  Cahill  v.  Kalamazoo  Mut.  Ina. 
1914A  793  and  note,  44  L.RA.(N.S.)  Co.,  2  Doug.  (Mich.)  124,  43  Am.  Dec 
1214.  457;  In  re  Long  Island  R.  Co.,  19 

16.  State  V.  Georgia  Medical  Soc,  Wend.  (N.  Y.)  37,  32  Am.  Dec  429. 
38  Ga.  608,  95  Am.  Dec.  408.  20.  Cahill  v.  Kalamazoo  Mnt.  Ins. 

16.  CahiU  «.  Kalamazoo  Mnt.  Ins.  Co.,  2  Doug.  (Mich.)  124,  43  Am  Dec 
Co.,  2  Doug.  (Mich.)  124, 43  Am.  Dee.  467. 
457. 
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be  judicially  notioedi'  and  the  proper  manner  of  proving  them  is 
the  production  of  the  hy-laws  themselves,'  parol  evidence  not  being 
as  a  general  rule  admissible  to  prove  a  by-law.*  If  a  party  introduces 
in  evidence  a  part  of  what  purports  to  be  the  by-laws,  though  with 
a  reservation  that  he  does  not  admit  their  legality  and  maintains  that 
they  were  not  legally  adopted,  the  other  party  over  whose  objection 
they  were  admitted  has  the  right  to  introduce  the  remaining  part  * 
The  validity  and  enforcement  of  by-laws  is  ordinarily  a  matter 
between  the  association  and  its  members  alone,  with  which  strangers 
have  no  concern  * 


123.  In  General. — The  books  and  records  of  the  corporation  are 
the  property  of  the  corporation  and  not  of  the  officers  or  employees; 
so  an  officer  or  employee  of  a  corporation  who  is  under  indictment 
for  embezzlement  of  its  funds  cannot  require  of  it  a  suppression  or 
concealment  of  his  own  entries  in  its  books,  although  the  entries  may 
furnish  tbe  material  clue  to  his  crime,  and  possibly  afford  satisfactory 
evidence  of  it.^  A  corporation  is  bound  by  its  record  without  the 
annexation  of  a  common  seal  thereto.'  It  is  to  be  implied  that  cor- 
porations keep  records  of  their  doings  *  Where  the  record  shows  that 
the  directors  met  and  took  official  action,  it  is  presumed  that  they  were 
rightfully  in  session  »  And,  though  the  meeting  was  special,  it  will 
be  presumed  that  notice  of  the  meeting  was  given  in  due  form." 
A  like  presumption  obtains  in  aid  of  a  record  of  a  stockholders'  meet- 
ing.** While  it  is  tiie  proper  practice  to  mention  in  the  record  of  a 
meeting  of  the  members  of  the  corporation  the  names  of  those  present 
or  their  number,  if  it  is  not  the  practice  of  the  corporation  to  do  se 
a  recital  that  the  members  met  imports  that  a  legal  meeting  of 
the  requisite  number  assembled.**   As  a  general  rule,  the  failure  or 

1.  Haven  v.  New  Hamp^iire  Asy-  See  CitiuiirAL  Law  as  to  general  prin- 
lum  for  Insane,  13  N.  H.  532,  38  Am.  eiples  involving  the  immunity  from 
Dee.  512  and  note.  self-inerimination. 

2.  Burnham  v.  Co£Sn,  8  N.  H.  114,  7.  Garrison  v.  Comba,  7  J.  J.  Maisfa. 
28  Am.  Dec.  383.  (Ky.)  84,  23  Am.  Dec.  120. 

Note:  125  A.  S.  E.  857.  8.  Haven  v.  New  Hampshire  Asy- 

3.  Burnham  v.  Coffin,  8  N.  H.  114,  Inm  for  Insane,  13  N.  H.  532,  38  Am. 


4.  McConnell  v.  Combination  Min.,  9,  Hardin  ».  Iowa  Ry.,  etc.,  Co.,  78 

etc.,  Co.,  30  Mont.  239,  76  Pac  194,  la.  726,  43  N.  W.  543,  6  L.R.A.  52. 

104  A.  S.  R.  703.  10.  Chase  tj.  Tnttle,  55  Conn.  455, 12 

K.  American  Live  Stock  Com.  Co.  v.  Atl.  874,  3  A.  S.  B.  64  (stating  pnr- 

Chicago  Live  Stock  £xeh.,  143  111.  210,  pose  of  meeting). 

32  N.  E.  274,  36  A.  8.  R.  385,  18  11.  Benbow  t;.  Cook,  115  N.  C.  324, 

L.R.A.  190.  20  S.  E.  453,  44  A.  S.  R.  454. 

6.  McElree  v.  Darlington,  187  Pa.  12.  Com.  v.  Woelper,  3  Serg.  ft  B. 

St  593,  41  Atl.  456,  67  A.  S.  R.  592.  (Pa.)  29,  8  Am.  Dec.  628. 
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neglect  of  the  proper  officer  of  a  corporation  to  keep  a  record  of  its 
acts  and  resolutions  cannot  affect  the  rights  of  third  persons  dealing 
with  if  And  the  action  of  the  directors  of  a  corporation  is  binding 
on  the  corporation,  though  no  record  of  their  action  was  made.'* 
The  record  of  a  vote  of  the  directors  of  a  corporation  assuming  pay- 
ment of  the  debt  of  a  third  person,  is  a  sufficient  memorandum  in 
writing,  and  the  signature  of  the  recording  officer  in  attestation  of  tiie 
minutes  a  sufiicient  signing  of  the  party  to  be  charged,  to  satisfy  the 
statute  of  frauds.^^  The  record  of  the  vote  of  the  directors  of  a  cor* 
poration  upon  a  particul£ff  subject  is  in  the  nature  of  a  written  instru- 
ment,  and  must  be  construed  by  its  terms  alone,  with  reference  to 
the  subject-matter  to  which  it  applies;  and  parol  testimony  is  not 
admissible  for  the  purpose  of  showing  tiie  sense  in  which  a  director 
understood  it."  The  records  of  a  private  corporation,  even  as  to 
those  required  to  be  kept  by  statute,  are  not  in  any  sense  public 
records.^'  Mandamus  is  the  proper  remedy  to  compel  the  delivery 
of  the  seal,  books  and  papers  of  a  corporation  by  a  secretary,  who 
refuses  to  deliver  them  to  his  successor  in  office,  when  it  appears  that 
he  does  not  hold  them  under  any  color  of  right  to  the  office.**  And 
on  the  principle  that  a  court  of  equity  will  not  assume  jurisdiction 
when  the  remedy  at  law  is  adequate,"  an  injunction  will  not  lie  to 
restore  to  an  officer  in  a  corporation  the  books  and  papers  belonging 
to  his  office.^"  Without  reference  to  any  express  provision  of  law 
or  specific  requirement  of  the  charter,  it  is  the  duty  of  a  corporation 
to  keep  its  principal  place  of  business,  ita  books  and  records  and  its 
principal  offices,  within  the  state  which  incorporated  it,  to  tiie  extent 
necessiary  to  the  fullest  jurisdiction  and  visitorial  power  of  that  state 
and  its  courts.* 

124.  Admissibility  in  Evidence. — It  is  unquestioned  that  the  rec- 
ords of  the  corporation  are  admissible  in  evidence  against  it  as  admis- 
sions,' and  as  a  general  rule  they  are  admissible  in  disputes  between 

18.  United   States   Bank   v.   Dan-  18.  State  v.  GaerUn,  106  Minn.  248, 

dridge,  12  Wheat.  64,  6  U,  S.  (L.  ed.)  119  N.  W.  43,  130  A.  S.  R.  610.  See 

552.  Mandauus. 

Note :  74  Am.  Dec.  309.  19.  See  Equity. 

14.  Edgerly  v.  Emerson,  23  N.  H.  20.  Sherman  v.  Clark,  4  Nev.  138,  97 
555,  55  Am.  Dec.  207.  Am.  Dee.  516. 

15.  Lamkin  i;.  Baldwin,  etc.,  Mfg.  1.  State  v.  Park,  etc..  Lumber  Co., 
Co.,  72  Conn.  57,  43  AU.  593,  1042,  44  5S  Minn.  330,  59  N.  W.  1048,  49 
L.R.A.  786.  See  Statute  ot  Frauds  A.  S.  R.  516;  Simmons  v.  Norfolk, 
as  to  the  general  sufliciency  of  memor-  etc.,  Steamboat  Co.,  113  N.  C.  147,  18 
anda  as  a  compliance  with  the  statute.  S.  E.  117,  37  A.  S.  B.  614,  22  LJI.A. 

16.  Gould  V.  Norfolk  Lead  Co.,  9  G77. 

Cush.  (Mass.)  338,  57  Am.  Dec.  50.  2.  City  Electric  St.  Ry.  Co.  v.  First 

17.  Lipscomb's  Adm'r  v.  Condon,  56  Nat.  Exch.  Bank,  G2  Ark.  33,  34  S.  W. 
W.  Va.  416,  49  S.  E.  392, 107  A.  S.  E.  89,  54  A.  S.  R.  282,  31  L.R.A.  535; 
038,  67  L.R.A.  670.  Tea  Eyck  v.  Pontiac,  etc,  B.  Co-  74 
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members  to  prove  tb«  corporate  action  evidenced  thereby.^  So  as 
between  the  corporation  and  its  stockholderg  the  records  of  the  cor- 
poration are  generally  admissible  against  the  stockholder,*  to  show 
that  he  waa  a  stockholder,*  or  in  case  of  a  subscription  to  the  stock 
of  a  corporation  to  be  organized,  to  show  due  organization  *  And  by 
the  great  weight  of  authority  when  the  name  of  an  individual  appears 
on  the  books  of  a  corporation  as  a  stockholder,  the  presumption  is 
that  he  is  the  owner  of  the  stock,  and  casts  on  him,  in  a  suit  against 
him  as  a  stockholder,  the  burden  of  rebutting  the  presumption,  with- 
out showing  that  it  waa  placed  there  by  his  autliority,  express  or 
implied,  or  that  he  had  any  notice  of  his  name  appearing  on  the 
books.''  It  has  however  been  held  that  stock  books  are  admissible 
only  where  the  relation  of  shareholder  has  been  otherwise  shown  to 
exist,  to  aid  in  determining  when  it  commenced  and  what,  if  any- 
thing, has  been  paid  in  upon  the  shares.^  So  the  general  managing 
officers  of  the  corporation  such  as  the  directors,  especially  as  regards 
the  rights  of  third  persons,  are  held,  on  the  ground  of  public  policy, 
to  have  notice  of  the  condition  and  business  of  the  corporation  as 
shown  by  the  entries  in  its  regular  books,  and  the  competency  of 
the  entries  in  the  books  of  tlie  corporation  as  against  such  officers  is 
well  recognized And  the  failure  to  keep  a  record  by  an  officer  of  a 
corporation  whose  dut>y  it  is  to  keep  such  record  ought  to  stand  against 
him  when  he  attempts  to  assert  a  claim  against  the  corporation  which 
should  appear  by  such  record,  in  the  absence  of  some  other  convinc- 
ing evidence.^**  The  records  of  a  corporation  are  not,  as  a  general 
rule,  evidence  against  strangers.^^  And  where  tiie  corporation  deals 


Mich,  226,  41  N.  W.  905,  16  A.  S.  R. 
633,  3  LJl.A.  378. 

Notes:  13  A.  S.  R.  550;  125  A.  S.  R. 
858;  12  L.R.A.  473. 

5.  Com.  V.  Woelper,  3  Sei-g.  Si  R. 
(Pa.)  29,  8  Am.  Dec  628. 

Note:  13  A.  S.  R.  552. 

4.  Turnbull  v.  Payson,  95  U.  S.  418, 
24  U.  S.  (L.  ed.)  437;  Semple  v. 
Glenn,  91  Ala.  245,  6  So.  46,  9  So. 
265,  24  A.  S.  B.  894;  Fish  v.  Smith, 
73  Cona.  377,  47  AtL  711,  84  A.  S.  B. 
161. 

Notes:  13  A.  S.  R.  552;  125  A.  S. 
R.  858. 

6.  Turnbull  v.  Payson,  95  U.  S.  418, 
24  U.  S.  (L.  ed.)  437;  Semple  v.  Glenn, 
91  Ala.  245,  6  So.  46,  9  So.  265,  24 
A.  S.  B.  894. 

Note:  12  LJl .A.  473. 

6.  Pcnobseot  R.  Co.  «.  Dnmmer,  40 


Me.  172,  63  Am.  Dec.  654;  Penobscot 
R.  Co.  V.  White,  41  Me.  512,  66  Am. 
Dec.  257. 

Note:  12  L.R.A.  473. 

7.  Semple  v.  Glenn,  91  Ala.  245,  6 
So.  46,  9  So.  265,  24  A.  S.  R.  894. 

8.  Fish  V.  Smith,  73  Conn.  377,  47 
Atl.  711,  84  A.  S.  R.  161;  Highland 
Turnpike  Co.  v.  McLean,  10  Johns. 
(N.  y.)  154,  6  Am.  Dec.  324. 

9.  Hall  V.  Henderson,  126  Ala.  449, 
28  So.  531,  85  A.  S.  R.  53,  61  L.R.A. 
621. 

10.  Star  Mills  «.  Bailey,  140  Kv. 
194,  130  S.  W.  1077, 140  A.  S.  R.  370. 

11.  Com.  V.  Woelper,  3  Serg.  &  R. 
(Pa.)  29,  8  Am.  Dec.  628  and  note; 
Eare^ka  Hill  Mining  Co.  v.  Bullion 
Beck,  etc.,  Co.,  32  Utah  236,  90  Pae. 
157,  125  A.  S.  R.  835  and  netck 

Note:  13  A.  S.  B.  £63. 
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with  its  members  as  with  other  individuals,  its  books  are  governed 
by  the  same  rules  which  obtain  with  respect  to  individuals.^' 

125.  Proof  of  Records. — ^The  records  of  the  corporation  are  the  ■ 
best  testimony  to  the  acts  evidenced  thereby,*'  and  parol  evidence 
cannot  as  a  general  rule  be  received  to  prove  their  contents.'*  Min- 
utes purporting  to  be  of  a  corporation  meeting,  consisting  of  sepa- 
rate sheets  of  paper  pinned  to  the  leaves  of  a  record  book,  are  not 
sufficiently  identified  to  be  admissible  in  evidence."  In  case  of  the 
loss  or  destruction  of  the  records,  the  contents  may  be  proven  by 
secondary  evidence,'*  as  may  corporate  action  of  which  no  record  was 
made."  Matters  which  are  not  properly  subject  of  record  though 
entries  are  made  thereof,  may  be  proven  by  the  testimony  of  tihe 
person  making  the  minutes,  and  such  minutes  are  a  mere  memoran- 
dum to  which  he  may  refer  to  refresh  his  memory.'*  The  general 
rule  of  evidence  that  where  an  original  document  is  of  a  public 
nature,  an  examined  copy  thereof  is  admissible  in  evidence,*'  does 
not  apply  to  the  records  of  an  ordinary  private  corporation,"  but 
statutes  in  the  several  jurisdictions  now  generally  provide  for  the 
proof  of  corporate  records  by  other  means  than  the  production  of 
the  records  themselves ;  usually  by  a  certified  copy  tiiereof  or  a  copy 
examined  and  sworn  to  by  credible  witnesses.' 

126.  Conclusiveness  of  Records. — As  a  general  rule,  the  records  of 
the  corporation  are  not  conclusive  even  against  the  corporation,' 

IS.  Rndd  V.  Robinson,  126  N.  T.  lU.  177,  40  N.  E.  462,  45  A.  S.  B. 
113,  26  N.  £.  1046,  22  A.  S.  R.  816, 12  124,  27  L.R.A.  313;  Ten  Eyck  v.  Pon- 


13.  Mnllanphy  Sav.  Bank  «.  Schott,  State  «.  Gnertin,  106  Minn.  248,  119 
135  lU.  655,  26  N.  E.  640,  25  A.  S.  R.  N.  W.  43,  130  A.  S.  R.  610;  Edgerly 
401;  Mandel  v.  Swan  Land  eie^  Co.,  v.  Emerson,  23  N.  H.  555,'55  Am.  Dec. 
154  lU.  177,  40  N.  E.  462,  45  A.  S.  R.  207. 

124,  27  L.R.A.  313:  Haven  v.  New  Note :  74  Am.  Dee.  310. 

Hampshire  A^Iom  for  Insane^  13  N.  18.  Mandel  v.  Swan  Land,  6tc«  Co., 

H.  532,  38  Am.  Dee.  512.  154  111.  177,  40  N.  £.  462,  45  A.  S.  R. 

14.  Mandel  «.  Swan  I^d  ete.,  Co.,  124,  27  LJt.A.  313  (entries  o£  mailing 
154  lU.  177,  40  N.  E.  462,  45  A.  S.  R.  of  noticeB). 

124,  27  L.R.A.  313;  Haven  v.  New  19.  See  Evidence. 

Hampshire  Asylnm  for  Insane,  13  N.  80,  Ridgway  v.  Farmers'  Bank  of 

H.  532,  38  Am.  Dec.  512.  Bucks  County,  12  Serg.  &  R.  (Pa.) 

15.  McConnell  v.  Combination  Min.,  256,  14  Am.  Dec.  681. 

etc.,  Co.,  30  Mont.  239,  76  Pac  194,  1.  Mandel  v.  Swan  Land,  eto.,  Co« 

104  A.  S.  R.  703.  154  lU.  177,  40  N.  E.  462,  45  A.  S.  R. 

16.  Mandel  «.  Swan  Land  etc.,  Co.,  124,  27  L.R.A.  313. 

154  III.  177,  40  N.  E.  462,  45  A.  2.  City  Electric  St  Ry.  Co.  v.  First 

S.  R.  124,  27  L.R.A.  313;  Starwich  v.  Nat.  Esch.  Bank,  62  Ark.  33,  34  S.  W. 

Wasbington  Cut  Glass  Co.,  64  Wash.  89,  54  A.  B.  R.  282,  31  L.R.A.  535; 

42, 116  Pac.  459,  Ann.  Cas.  1913A  262.  State  v.  Guertin,  106  Minn.  248,  119 

17.  Garmany  tj.  Lawton,  124  Ga.  N.  W.  43, 130  A.  S.  R.  610;  Mcllhenny 
876,  53  S.  E.  669,  110- A.  S.  R.  207;  v.  Binz,  80  Tex.  1,  13  S.  W.  655,  26 
Handel  «.  Swan  Land,  etc.,  Co.,  154  A.  S.  R.  706. 


L.R.A.  473. 
Note:  125  A.  S.  R.  858. 


tiac,  etc.,  R.  Co.,  74  Mich.  226,  41  N. 
W.  905, 16  A.  8.  R.  633, 3  LJa.A.  378; 
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and  corporations  are  not  bound  by  false  and  simulated  entries  thereon 
unless,  knowing  them  to  be  such,  they  have  neglected  to  correct  them, 
and  some  innocent  third  person  has  rdied  thereon  to  his  prejudice^* 
but  as  to  such  a  third  person  an  officer  in  a  corporation  whose  duty 
it  is  to  make  entries  in  its  books  cannot,  as  agaii^  creditors  of  the 
corporation,  avoid  the  probative  eifect  of  such  entries  by  invoking  his 
own  dereliction  of  duty.*  When  a  corporation  seeks  to  destroy  the 
effect  of  entries  on  its  books,  which  purport  to  be  regular  records  of 
the  proceedings  of  ila  board  of  directors  or  stockholders,  it  should 
offer  for  that  purpose  testimony  of  a  more  conclusive  character  than 
such  as  merely  creates  a  sn^icion  that  there  was  an  irregularity  in 
the  manner  in  which  the  books  were  kept."  A  party  cannot  show, 
to  support  his  contention  that  entries  respecting  a  transaction  in  cor- 
porate books  are  inaccurate,  th&i  other  entries  of  transactions,  having 
no  connection  with  the  one  in  question,  are  on  their  face  inaccurate.' 

IX.  Consolidation  ov  Cobporatioks 

General  Prindplet 

127.  Definition. — The  use  of  the  word  "consolidation"  by  text- 
writers  and  in  adjudged  cases  has  frequently  been  inclusive  rather 
than  accurate.  Practically,  every  alliance  of  corporations  and  every 
transaction  looking  to  the  control  of  one  corporation  by  another  has 
been  termed  a  "consolidation"  of  the  two.'  By  consolidation,  how- 
ever, in  its  proper  and  more  restricted  sense  is  meant  a  union,  merger, 
blending  or.  coalescence  of  two  or  more  corporations  in  one  corporate 
body,  whereby,  in  general,  their  property,  powers,  rights,  and  privi- 
leges enure  to,  and  their  duties  and  obligations  devolve  upon,  a  new 
organization  thus  called  into  being,  and  they  cease  to  exist  except 
constructively  in  certain  cases,  as,  for  instcmce,  where  the  jurisdic- 
tion of  the  courts  and  the  power  of  the  stete  to  tax  and  regulate  are 
concerned.^  It  has  been  said  that  rightly  understood,  there  never 
can  be  a  consolidation  of  corporations  except  where  all  the  constituent 
companies  cease  to  exist  as  separate  corporations  and  a  new  corpora- 
tion, the  consolidated  corporation,  comes  into  being;  that  merger, 
rightly  understood,  is  not  the  equivalent  of  consolidation  at  all,  but 
exists  where  one  of  the  constituent  companies  remains  in  being,  absorb- 

S.  CSty  Electric  8t.  By.  Co.  v.  Fust  Co.,  82  Conn.  333,  73  Atl.  785,  135 
Nat.  Exeh.  Bank,  62  Ark.  33, 34  S.  W.  A.  S.  B.  278. 
89,  54  A.  S.  R.  282,  31  hM±.  535.         7.  Note:  89  A.  B.  R.  607. 

4.  Hall  «.  Hendenon,  126  Ala.  449,  8.  State  v.  Uontaoa,  etc.,  Ry.  Co., 
28  So.  531,  85  A.  S.  B.  53,  61  LJLA.  21  Mont.  221,  53  Pac.  623,  45  L.R.A. 
6ZL  271;  Latutiiui  v.  Lebanon  Vial.  R.  Co., 

5.  Hellfaflnny  «.  Bins,  80  Tex.  1,  13  30  Pa.  St.  42.  72  Am.  Dec.  685. 

S.  W.  655,  26  A.  S.  B.  706.  Notes:  79  Am.  Dec.  422  ;  89  A.  a 

6.  Parsons  v.  Utica  Cement  Mfg.  R.  598  ;  52  LJt  Jl.  369. 
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ing  or  merging  in  itself  all  the  other  constituent  corporations.*  Still 
it  seems  that  such  a  merger  is  properly  termed  a  cousolidation,  and 
a  consolidation  is  frequently  held  to  effect  such  a  result.**'  Thus  the 
words  "consolidate"  and  "consolidation"  with  respect  of  the  union  or 
combination  of  railroads, — for  example,  as  used  in  the  statutes, — 
have  not  such  a  recognized  judicial  construction  as  to  import  that 
the  consolidating  companies  are  dissolved  and  merged  into  a  new  one, 
but  they  apply  equally  to  a  union  where  one  constituMit  continues 
under  a  new  name  with  enlarged  powers,  while  the  others  are  absorbed 
by  it.  It  all  depends  on  the  terms  of  the  statute  and  the  stipulations 
in  the  agreement  of  merger.**  In  England,  the  word  "amalgamation" 
is  m(^t  frequently  employed  to  denote  an  alliance  between,  or  combi- 
nation of,  two  companies.  The  word,  however,  is  not,  as  is  sometimes 
said,  synonymous  with  consolidation,  and  while  it  probably  includes 
the  latter,  yet  it  has  at  the  same  time  a  broad,  although  indefinite, 
significance,  which  would  cover  many  things  not  properly  described 
as  consolidations  in  any  sense  of  the  term.*^ 

128.  Purchase,  Lease  and  Reorganization  Distinguished  from  Con- 
solidation.— The  mere  purchase  by  one  corporation  of  the  property 
and  franchises  of  another  corporation  is  not  a  consolidation  of  the 
two  corporations.*'  Both  in  the  nature  of  the  transaction  and  the 
legal  consequences  flowing  from  it,  a  purchase  by  one  corporation  of 
the  franchises  and  property  of  the  other  is  sometliing  very  different 
from  a  consolidation  by  two  corporations  of  the  franchises  and  prop- 
erty of  both.  The  purchase  by  one  corporation  of  the  property  of 
another  is  not  different  in  law  from  a  ^milar  contract  between  indi- 
viduals, except,  perhaps,  in  the  fact  that  legislative  authority  may  be 
required  in  the  one  case  and  not  in  the  other.  In  neither  case  is 
the  vendee  liable  for  the  torts  or  contractual  obligations  of  the  vendor, 
unless  such  liability  was  voluntarily  assumed  by  the  former.  In 
consolidation,  on  the  other  hand,  the  consolidated  company  takes  not 
only  the  property  of  its  constituent  corporations,  but  their  liabilities 
and  obligations  as  well.**  Again,  a  lease  by  one  corporation  of  the 
property  belonging  to  another  corporation  does  not  amount  to  a  con- 
solidation of  the  two.  Under  a  lease  nothing  passes  but  the  right  to 
use  the  property  leased ;  no  new  corporation  is  formed,  and  neither  the 

9.  Vieksburg,  etc.,  Tel.  Co.  v.  Citi-  13.  Morrison  v.  American  Snuff  Co., 
zens  Tel.  Co.,  79  Miss.  341,  30  So.  79  Misa.  330,  30  So.  723,  89  A.  S.  R. 
725,  89  A.  S.  R.  656.  598;  Vieksburg,  etc.,  Tel.  Co.  v.  Citi- 

10.  See  infra,  par.  144  et  seq.  zens  Tel.  Co.,  79  Miss.  341,  30  So. 

11.  Keokuk,  etc.,  R.  Co.  v.  Missouri,  725,  89  A.  S.  R.  656;  Gulf,  etc.,  Ry. 
152  U.  S.  301, 14  S.  Ct.  592,  38  U.  S.  Co.  v.  Newell,  73  Tex.  334,  U  S.  W. 
(L.  ed.)  450.  342,  15  A.  S.  R.  788. 

Note:  62  L.RA.  369.  See  infra,  14.  Note:  89  A.  S.  R.  610.  See 
par.  144  et  stq.  infra,  par.  148  €t  teq.,  as  to  the  general 

12.  Notes:  79  Am.  Dec.        89  A.  effect  of  consolidation. 
B.  R.  612. 

156 


Digitized  by  Google 


7  B.  C.  U  GOBPOBATIONS  f  f  129, 130 

leasor  nor  lessee  is  stripped  of  its  corporate  franchises.**  Accord- 
ingly' a  bona  fide  lease  of  a  railroad  bas  been  considered  not  to  come 
within  a  prohibition  against  consolidation  of  parallel  or  competing 
failroads  or  the  uniting  of  their  business  or  earnings,**  though  there 
is  authority  tending  to  the  contrary.*'  So  the  mere  purchase  by 
one  corporation  of  the  stock  of  another  corporation  is  not  a  consoli- 
dation, in  its  proper  sense,  of  Uie  two  corporations.*^  A  reorganization 
of  8  corporation  is  easily  distinguishable  from  a  consolidation.  It 
is  not  a  combination  of  several  corporations  at  all,  but  is  simply  the 
carrying  out  by  proper  agreements  and  legal  proceedings  of  a  busi- 
ness plui  or  scheme  for  winding  xip  the  affairs  of,  or  foreclosing 
a  mortgage  or  mort^^ages  upon,  the  property  of  insolvent  corpora- 
tions, more  frequently  railroad  companies.  Such  a  transaction  is 
plainly  different  from  one  in  which  two  or  more  existing  compa- 
nies, by  agreement  under  an  act  authorizing  it,  consolidate  their  fran- 
chises and  thus  form  a  new  corporation.  In  Hie  case  of  reorganiza- 
tion the  newly  formed  corporation  is  not  liable  for  any  of  the  debts 
of  the  oldj  while  in  consolidation  the  effect  is,  as  will  be  shown,  quite 
otherwise.** 

129.  Right  to  Stock  in  Consolidated  Corporation. — On  consolida- 
tion, each  stockholder  of  the  constituent  companies  becomes  entitled  to 
his  proper  proportion  of  stock  of  the  new  or  consolidated  company, 
and  may  by  action  against  the  latter  compel  the  issuance  of  such  stock 
to  him.  One  who  has  not  become  entitled  to  full  paid  shares  in  the 
old  company  is  not,  however,  entitled  to  demand  such  of  the  new 
corporation.**  In  some  instances  bonds  issued  by  the  constituent 
corporations  have  provided  that  they  should  be  convertible,  at  the 
option  of  the  bondholder,  into  stock  of  the  corporation,  and  this 
has  given  rise  to  litigation  wherein  rights  under  such  options  have 
been  claimed  against  the  <»nsolidated  corporation.  This  question 
will  be  discussed  later  in  treating  the  liability  of  the  consolidated 
corporation  for  the  debts  and  obligations  of  tiie  constituent  corpo- 
rations.* 

130.  Effect  of  Invalid  Consolidation.— As  heretofore  shown,  in  case 
of  a  de  facto  corporation,  the  general  rule  is  that  its  corporate  exist- 

15.  Memphis,  etc.,  R.  Co.  v.  Woods,  18.  Memphis,  etc.,  R.  Co.  v.  Woods, 
88  Ala.  630,  7  So,  108,  16  A.  S.  R.  88  Ala.  630,  7  So.  108, 16  A.  S.  E.  81, 
81,  7  L.R.A.  605;  State  «.  Montana  Ey.  7  L.RA.  605.  See  infra,  par.  535, 
Co.,  21  Mont.  22I4  53  Pac  623,  4&  aa  to  the  power  of  ope  corporation  to 
LJi.A.  271.  hold  the  stock  of  another  corporation. 

Note:  89  A.  S.  R.  611.  19.  Note:  89  A.  S.  R.  619.  See 

16.  State  V.  Montana  Ry.  Co.,  21  infra,  par.  155  et  aeg.,  as  to  the  efieet 
Hoot.  221,  53  Fac.  623,  45  L.R.A.  271.  of  consolidation  on  the  debts  and  lia- 

17.  State  «.  Atchison,  etc,  R.  Co.,  bilities  of  the  eoDstitaent  corporationa. 
24  Neb.  143,  38  N.  W.  43,  8  A.  8.  B.     20.  Note:  89  A.  S.  R.  623. 

164.  1.  Sec  infra,  par.  167. 
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ence  can  be  inquired  into  only  at  the  instance  of  the  state.'  So  aa  a 
general  rule  the  objection  that  a  consolidated  corporation  has  no  legal 
existence  is  one  that  can  be  taken  only  by  the  state  in  direct  pro* 
ceedings.  Individuals  cannot  maintain  a  suit  to  determine  the  inva- 
lidity or  nonexistence  of  the  corporation;  this  is  the  sovereign's  pre- 
rogative. The  court  may,  on  individual  complaint,  pronounce  a 
judgment  upon  this  or  that  transaction  of  an  impeached  body,  but 
cannot  decree  it  a  myth  or  conceived  in  fraud.*  Accordingly  where 
the  consohdation  of  railroad  corporations  is  authorized,  but  the  con- 
solidation of  parallel  or  competing  railroads  is  prohibited,  the  con- 
solidation of  railroads  which  are  in  fact  parallel  or  competing  is  not, 
even  though  it  is  provided  by  the  statute  that  such  consolidation 
shall  be  void,  absolutely  void,  but  only  voidable.*  So  it  would  seem 
that  in  an  action  against  the  consolidated  corporation  to  enforce  ito 
liability  for  a  claim  against  a  constituent  corporation,  the  defrase 
that  iho  consolidation  was  invtdid  is  not  available."  Where,  how- 
ever, there  exists  no  statutory  authority  for  a  consolidation  of  corpo- 
rations, and  there  is  no  legislative  ratification,  there  can  be  no  de 
facto  consolidated  corporation,  and  the  existence  of  the  corporation 
may  be  collaterally  attacked.*  Even  though  a  consolidation  is  not 
regularly  effected  a  mortgage  given  by  the  consolidated  corporation 
has  been  considered  valid.'  Contracts  which  are  ultra  vires  the  corpo- 
ration cannot,  however,  be  given  effect  in  such  a  case.*  The  stock- 
holders in  a  consolidated  corporation  may,  of  course,  be  estopped  to 
deny  its  legal  existence  so  far  as  third  persons  dealing  with  it  are 
concerned.  For  example  they  cannot  allege  that  the  constituent  cor- 
porations were  defectively  organized,  where  they  participated  in  the 
consolidation  and  permitted  the  new  corporation  to  incur  liabilities.' 


2.  See  supra,  par.  49. 

3.  Leavenworth  Coanty  v.  Barnes, 
94  U.  S.  70,  24  U.  S.  (L.  ed.)  63; 
Branch  t>.  Jesup,  106  U.  S.  468,  1  S. 
Ct.  495,  27  U.  S.  (L.  ed.)  279;  Union 
Pac.  Ry.  Co.  v.  Myers,  115  U.  S.  1,  5 
S.  Ct.  1113,  29  U.  8.  (L.  ed.)  319; 
Chicago,  etc.,  R.  Co.  v.  Heidenreich, 
254  111.  231,  98  N.  E.  567,  Ann.  Cas. 
1913C  266. 

Notes:  52  L.R.A.  387;  Ann.  Cas. 
3913A  1193. 

4.  Leavenworth  County  Com'rs  v. 
Chicago,  etc.,  R.  -Co.,  134  U.  S.  688, 
10  S.  Ct  708,  33  U.  S.  (L.  ed.)  1064; 
See  also  Chicago,  etc.,  R.  Co.  v.  Heid- 
cnreicfa,  254  lU.  231,  98  N.  K.  567,  Ann. 
Cas.  1913C  266,  wherein  the  corporate 
existence  of  the  consolidated  corpora- 
tion was  held  not  to  be  subject  to  col- 
lateral attack  in  proceedings  by  it  to 


condemn  land  under  the  power  of  em- 
inent domain. 
6.  Note:  11  LJlJL(N.S.)  1125. 

6.  State  V.  Ratland  R.  Light  ft 
Power  Co.,  85  Vt  91,  81  Ati.  252, 
Ann.  Cas.  1914A  1305. 

Notes:  118  A.  S.  R.  256  ;  52  L.R.A. 
388;  Ann.  Cas.  1913A  1193.  See  gen- 
erally supra,  pao-.  43,  as  to  necessity 
for  the  existence  of  a  law  authorizing 
a  corporation  to  the  existence  of  a  de 
facto  corporation. 

7.  Racine,  etc.,  R.  Co.  v.  Fanners' 
Loan  &  Trust  Co.,  49  111.  331,  95  Am. 
Dec.  595. 

Note:  52  L.R.A.  390. 

8.  Pearce  v,  Madison,  etc,  B.  Co- 
21  How.  441,  16  U.  S.  (U  ed.)  184. 

Note:  52  L.RA.  390. 

9.  Hamilton  «.  Clarion,  rte.,  B,  Coi, 
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General  Right  to  Consolidate 

131.  Power  of  Legislature  to  Authorize  Consolidatioii. — The  power 
of  the  aeveral  states  to  authorize  tho  consolidation  of  corporationB 
in  the  absence  of  special  constitutional  restrictions  is  undoubted,^" 

and  it  seems  generally  to  be  held  that  constitutional  restrictions  upon 
the  power  of  the  legislature  to  authorize  the  organization  of  corpora- 
lions  except  by  general  laws,  etc.,  do  not  restrict  the  power  of  the 
legislature  to  authorize  the  consolidation  of  existing  corporations.'^ 
Nor  is  a  statute  authorizing  the  merger  or  consolidation  of  all  gas 
companies  doing  business  in  the  same  city  unconstitutional  as  bong 
special  or  local  legislation.'*  Again  a  statute  which  authorizes  a 
railroad  company  to  purchase  tiie  railroad  and  franchises  of  another 
company  and,  after  doing  so,  to  change  its  own  name,  is  not  a  vio- 
lation of  a  constitutional  provision  that  corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  special  act  except 
for  municipal  purposes." 

*132.  Necessity  for  Legislative  Sanction  in  General. — ^It  is  now  so 
well  settled  as  to  be  axiomatic  that  corporations  have  the  right  and  the 
power  to  consolidate  only  by  the  consent  and  authority  of  the  legis- 
lature.'^ So  the  power  of  corporations  of  one  state  to  constitute  them- 

144  P».  St.  34,  23  Atl.  53,  13  L.B.A.  IS.  Wallace  v,  Loomis,  97  U.  S.  146, 

779.  24  U.  S.  (L.  ed.)  895. 

10.  Clearwater  v.  Meredith,  1  Wall.  14.  Pearce  v.  Madison,  etc.,  R.  Co., 
25,  17  U.  S.  (L,  ed.)  604;  People  v.  21  How.  441,  16  U.  S.  (L.  ed.)  184; 
People's  Gas  Light,  etc.,  Co.,  205  III.  Clearwater  v.  Meredith,  1  Wall.  25,  sub 
482,  68  N.  B.  950,  98  A.  8.  R.  244.  nom.  Fer^foson  t».  Meredith,  17  U.  S. 

Notes:  79  Am.  Dec.  422;  89  A.  S.  R.  (L.  ed.)  604;  Ashley  v.  Ryan,  153  U. 

623  ;  5  LJl.A.  726;  45  L.R.A.  271.  S.  436, 14  S.  Ct.  865,  38  U.  8.  (L.  ed.) 

11.  Note:  3  Ann.  Cas.  500.  However,  773,  Chicago  Title,  etc.,  Co.  ©.  Doyle, 
as  is  hereafter  shown,  it  is  generally  259  111.  489,- 102  N.  E.  790,  47  L.R.A. 
iusli  that  the  eonsolidated  corporation  (N.8.)  1066;  State  v.  Bailey,  16  Ind. 
»  a  new  corporation  within  the  view  of  46,  79  Am.  Dec.  405 ;  Aspinwall  v. 
eonstitntional  provision  prohibiting  the  Ohio,  etc.,  R.  Co.,  20  Ind.  492,  83  An. 
grsat  of  special  privileges  and  imma-  Dec  329 ;  Bankers'  Union  of  the  Woi4d 
nities,  and  eannot  succeed  to  special  v.  Crawford,  67  Kan.  449,  73  Pac.  79, 
pxiviieges  possessed  by  the  constituent  100  A.  8.  R.  465;  Botts  t>.  Simpson- 
eorporatiotts,  see  infra,  par.  153.  And  ville,  etc..  Road  Co.,  88  Ky.  54,  10  S. 
see  State  v,  Rutland,  etc.,  R.  Co.,  85  W.  134,  2  L.R.A.  594;  Greenville  Com- 
Vt.  91,  81  Atl.  252,  Ann.  Cas.  1914A  press,  etc.,  Co.  v.  Plantias  CompresK 
1305,  referring  to  Shields  v.  Ohio,  95  etc.,  Co.,  70  Miss.  669,  13  So.  879,  3& 
0.  S.  319,  24  U.  S.  (L.  ed.)  357,  as  A.  S,  R.  681;  Adams  v.  Yazoo,  etc., 
holding,  as  sometimes  so  stated  by  text  R.  Co.,  77  Miss.  194,  24  So.  200,  317, 
writers,  that  a  special  act  authoriziog  28  So.  956,  60  L.R.A.  33,  affirmed  180 
consolidation  contravenes  a  eonstitu-  U.  S.  1,  21  S.  Ct.  240,  45  U.  S.  (L. 
tional  provision  against  the  creation  of  ed.)  395;  State  v.  Chicago,  etc.,  R.  Co., 
a  corporation  by  special  act.  25  Neb.  156,  41  N.  W.  125,  2  LJI.A. 

IS.  People  o.  People's  Qasl^ht,  etc.,  564 ;  Colgate  v.  United  States  Leather 
Co^  205  in.  482,  68  N.  E.  950,  98  A.  Co.,  75  N.  J.  Eq.  229,  72  AU.  126,  19 
S.  R.  244.  Ann.  Cas.  1262;  William  B.  Biker  * 
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selves  a  consolidated  corporation  under  the  laws  of  another  state  and 
thus  avail  of  the  rights  given  thereby,  is  as  completely  dependent 
on  the  will  of  the  latter  state  as  is  the  power  of  its  individual  citizens 
to  become  a  corporate  body,  or  the  power  of  corporations  of  its  own 
creation  to  consolidate  under  its  laws;'*  and  to  enable  corporationa 
of  two  different  states  to  consolidate  each  corporation  must  have  the 
authority  of  the  state  by  which  it  was  created  to  do  so.'*  It  would 
seem  authoritatively  to  have  been  decided  that  a  general  power  con- 
ferred upon  a  corporation  in  its  charter  to  consolidate  with  another 
corporation  is  not  a  right  vested  by  contract  which  is  entitled  to  the 
protection  of  the  constitutional  provision  prohibiting  the  several  states 
from  enacting  laws  impairing  the  obligation  of  conb^cts,  but  is  a 
mere  license,  and  that  before  such  power  has  been  exercised,  it  may 
be  taken  away  or  restricted  by  &e  legislature  of  the  state  granting 
the  power." 

133.  Source  of  Authority. — ^The  primary  grant  of  authority  to 
consolidate  is  in  the  act  of  incorporation  or  the  charter  of  the  com- 
pany.'® In  the  absence  of  constitutional  restrictions  it  may  be  given 
in  the  statute  by  virtue  of  which  the  corporation  was  organized  whether 
that  be  a  special  act  of  incorporation  or  a  general  act  under  which 
all  corporations  of  the  same  kind  are  chartered.*'  But  the  authority 
may  be  given  in  a  general  act  antecedent  to,  or  contemporaneous  with, 
the  charter,  and  having  no  especial  relation  thereto.  In  other  words, 
the  legislature  may  authorize  corporate  consolidation  either  by  charter 
or  independent  statute.***  The  authority  may  be  granted  by  statute 

Son  Co.  V.  United  Drug  Co.,  79  N.  (L.  ed.)  1055;  Pearsall  u.  Great  North- 

J.  Eq.  580,  82  Atl.  930,  Ann.  Cas.  cm  R.  Co.,  161  U.  S.  646,  16  S.  Ct. 

1913A  1190  and  note;  People  v.  North  705,  40  U.  S.  (L.  ed.)  838;  Louisville, 

River  Sugar  Re6ning  Co.,  121  N.  Y.  etc.,  R.  Co.  v.  Kentucky,  161  U.  S. 

582,  24  N.  E.  834,  18  A.  S.  R.  843,  9  677,  16  S.  Ct.  714,  40  U.  S.  (L.  ed.) 

L.R.A.  33;  Lauman  v.  Lebanon  Val.  849;  Adams  v.  Yazoo,  etc.,  R.  Co.,  77 

R.  Co.,  30  Pa.  St.  42,  72  Am.  Dec.  Miss.  194,  24  So.  200,  317,  28  So.  958, 

685;  Gulf,  etc.,  Ry.  Co.  v.  Newell,  73  60  L.R.A.  33. 

Tex.  334,  11  S.  W.  342,  15  A.  S.  R.  Notes:  89  A.  S.  B.  635  ;  45  L.K.A. 

788;  State  v.  Rutland  By.,  etc.,  Co.,  273 ;  52  L.R.A.  371. 

85  Vt.  91,  81  Atl.  252,  Ann.  Cas.  18.  Nugent  v,  Putnam  County,  18 

1914A  1305.  Wall.  241,  22  U.  S.  (L.  ed.)  83. 

Notes:  79  Am.  Dec.  422;  2  L.R.A.  Notes:  79  Am.  Dec.  423;  52  LJIJl. 

564;  3  L.R.A.  435;  5  L.R.A.  726;  8  372. 

L.R.A.  499;  52  L.R.A.  370,  380.  19.  Note :  52  L.R.A,  372. 

15.  Ashley  v.  Ryan,  153  U.  S.  436,  20.  Philadelphia,  etc.,  R.  Co.  «. 
14  S.  Ct.  865,  38  U.  S.  (L.  ed.)  773.  Maryland,  10  How.  376,  13  U.  S.  (L. 

16.  William  B.  Riker  &  Son  Co.  v.  ed.)  461;  Tomlinson  v.  Branch,  15 
United  Drug  Co.,  79  N.  J.  Eq.  580,  82  Wall.  460,  21  U.  S.  (L.  ed.)  189;  Mc 
Atl.  930,  Ann.  Cas.  1913A  1190;  Peo-  Mahan  v.  Morrison,  16  Jnd.  17^  79 
pie  V.  New  York,  etc.,  R.  Co.,  129  N.  Am.  Dec.  418;  Indjanapolis,  etc.,  R, 
Y.  474,  29  N.  E.  959,  15  L.R.A.  82.  Co.  v.  Jones,  29  Ind.  465,  95  Am.  Dee. 

17.  St.  Louis,  etc.,  Ry.  Co.  «.  Berry,  654. 

U3  U.  S.  465,  5  S.  Ct.  529,  28  U.  S.  Note:  52  Lit.A.  373. 
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passed  after  the  cezporations  have  been  organized,  when  neither  in 
their  charters  nor  in  any  statute  in  force  when  they  were  created  was 
any  such  authority  conferred.  It  may  be  either  by  an  act  applying 
generally  to  corporations  already  in  existence,  or  by  a  special  statute 
adapted  to  a  particular  case.^  As  heretofore  stated,  the  legislature 
may  validate  the  unauthorized  organization  of  a  corporation,  such 
ratifications  generally  being  equivalent  to  original  authorizatiqp^' 
and  the  same  principle  applies  to  an  unauthorized  consolidation.* 
134.  Sufficiency  of  Legislative  Sanction  in  GeneraL^Not  only  is 
the  consent  of  the  state  essential  to  a  valid  consolidation,  but  it  must 
be  clearly  and  distinctly  expressed;  it  is  never  implied,  and  exists 
only  by  virtue  of  plain  legislative  enactment.*  Thus  the  power  of 
one  railroad  company  to  consolidate  with  another  cannot  be  inferred 
from  authority  "to  unite  or  connect  with"  such  road.  Nor  is  such 
power  conferred  by  authority  to  purchase  and  hold  any  road  con- 
structed by  another  company,  or  to  agree  on  terms  of  receiving  the 
cars  of  other  roads.*  The  latest  enacted  statutes  in  the  several  states 
which  parmit  corporations  to  consolidate  apply  to  various  kinds  of 
corporations,  and  authorize  them  to  consolidate  under  varied  condi- 
tions, subject  to  sundry  limitations,  and  by  diverse  methods  of  pro- 
cedure.* Under  statutes  authorizing  the  consolidation  of  "manufac- 
turing" corporations,  the  question  has  arisen  as  to  what  is  to  be  deemed 
a  manufacturing  corporation,  a  question  which  finds  partial  solution 
in  a  preceding  portion  of  this  article.'  Here  it  may  be  said  that  a 
statute  authorizing  manufacturing  corporations  to  consolidate  has 
been  deemed  to  include  electric  li^t  and  power  companies.^  Under 
the  statutes  authorizing  the  consolidation  of  connecting  railroads,  or 
railroads  forming  a  continuous  line,  in  order  that  two  roads  may  be 
said  to  form  a  continuous  line  they  must  bo  so  united  that  they  form 
a  line  over  which  passengers  and  freight  may  be  carried  without 


1.  Notes:  79  Am.  Deo.  423  ;  62 
LJI.A.  373. 

2.  See  supra,  par.  41. 

3.  Mitchell  V.  Deeds,  49  HI.  416,  95 
Am.  Dec.  621;  State  v.  Rutland  Ry., 
etc,  Co.,  85  Vt.  91,  81  AU.  252,  Ann. 
Cas.  1914A  1305. 

Notes:  79  Am.  Dec.  423;  3  L.RJL 
436,  52  L.R.A.  373. 

4.  Colgate  v.  United  States  Leather 
Co.,  75  N.  J.  Eq.  229,  72  AU.  126,  19 
Ann.  Cas.  1262;  William  B.  Riker  & 
Bon  Co.  V.  United  Drug  Co.,  79  N.  J. 
£q.  580,  82  Atl.  930,  Ann.  Cas.  1913A 
1190  and  note. 

Note:  52  L.RJL  370. 

5.  Louisville,  etc.,  R.  Co.  v.  Ken- 

K.  C.  L.  Vrf.  VIL— IL  1 


tucky,  161  U.  S.  677, 16  S.  Ct.  714,  40 
U.  S.  (L.  ed.)  849;  See  also  Atchison, 
etc.,  R.  Co.  V.  Denver,  etc.,  R.  Co.,  110 
U.  S.  667,  4  S.  Ct.  185,  28  U.  S.  (L. 
ed.)  291. 

6.  Note:  62  L3A.  374  et  »eq.,  ana- 
lyzing the  rtatates  in  the  varioos 
states. 

7.  See  $upra,  par.  27,  as  to  what 
constitutes  "manufacture"  or  "manui 
facturing"  within  the  meaning  of  sneh 
words  in  statutes  authorizing  the  in- 
corporation of  cOTporatioiu  for  sach 
purpose. 

8.  Beggs  «.  Edison  Electric  Ulum- 
inatiug  Co.,  96  Ala.  295,  U  So.  38L 
38  A.  S.  B.  94. 


Digitized  by 


%  IBS 


CX)BFOBATXONS 


7  B.  C. 


transfer*  Still  where  one  line  of  railway  is  connected  with  another 
80  as  to  form  a  branch  line  Uie  two  may  form  a  continuous  line; 
it  is  not  necessary  that  they  connect  at  the  termini  of  the  two  Unes.^* 
A  general  provision  authorizing  the  merger  or  consolidation  of  "rail- 
roads" has  been  held  to  include  street  railways  and  to  authorize  their 
consolidation,  there  being  no  distinction  between  the  words  "rail- 
road" and  "railway"  as  so  used.^^  In  some  instances  the  statutes 
have  authorized  the  consolidation  of  corporations  organized  for  the 
purpose  of  carrying  on  business  of  the  "same  or  a  similar  nature." 
Such  a  statute  neithw  permits  nor  contemplates  that  change  of  the 
objects  of  incorporation  is  to  be  accomplished  by  means  of  a  con- 
solidation; and  the  purpose  for  which  a  corporation  was  organized 
is  primarily  to  be  sought  in  its  charter  or  articles  of  incorporation.^^ 
One  gas  company,  which  has  an  exclusive  franchise  to  furnish  gas 
in  a  particular  locality,  has  been  said  to  be  engaged  in  the  Uke  busi- 
ness with  another  gas  company  whose  franchise  as  to  such  locality 
does  not  take  effect  until  the  expiration  of  the  former's  exclusive 
franchise."  It  has  been  a  question  upon  which  the  courts  have 
not  always  agreed,  even  when  considering  similar  language  in  the 
statutes  under  review,  whether  or  not  the  right  of  consolidation  extends 
to  projected  roads,  or  accrues  only  after  construction  is  completed. 
Though  the  right  to  consolidate  uncompleted  roads  has  been  denied 
in  some  state  courts,'*  the  right  to  do  so  has  been  upheld  by  the 
federal  supreme  court  and  other  state  courts.**  "Where  the  power 
is  given  to  a  corporation  to  consolidate  with  any  other  corporation, 
the  authorities  are  not  in  accord  upon  the  question  whether  the  power 
of  consolidation  is  exhausted  by  a  single  consolidation  so  that  a  new 
grant  of  authority  is  necessary  if  further  consolidation  is  desired.** 
General  autiiority  conferred  upon  a  corporation  of  one  state  to  con- 
solidate is  confined  to  corporations  of  that  state  and  does  not  authorize 
a  corporation  of  such  state  to  consolidate  with  a  corporation  of  another 


135.  Necessity  that  Each  Constituent  Corporation  Have  Author- 
ity.— ^It  ia  not  sufficient  that  one  or  more  of  the  consolidating  com- 
panies have  the  necessary  legislative  authority  to  consoUdate.  All 

9.  State  V.  Atchison,  ete.,  R.  Co.,  24  IS.  New  Orleans  Gas  Co.  v.  Louisi- 
Neb.  143,  38  N.  W.  43,  8  A,  S.  R.  164.  ana  Light  Co.,  115  U.  S.  650,  6  S.  Ct 

10.  Hancock  v.  Louisville,  etc.,  R.  252,  29  U.  S.  (L.  ed.)  516. 
Co.,  145  U.  S.  409,  12  S.  Ct.  969,  36     14.  Note:  52  LJI.A.  379. 

U.  S.  (L.  ed.)  755.  16.  Livingston  Co.  v.  Portsmoath 

11.  Millvale  Boroagb  «.  Evergreen  First  Nat.  Bank,  128  U.  S.  102,  9  S.  Ct. 
R7.  Co.,  131  Pa.  St.  1,  18  Atl.  993,  7  18,  32  U.  S.  (L.  ed.)  359. 

L.RA.  369.  Note:  52  L.R.A.  379. 

Note:  52  L.R.A.  380.  16.  Note:  52  L.R.A.  379. 

12.  Colgate  v.  United  States  Leather  17.  William  B.  Riker  &  Son  Co.  «. 
Co.,  76  N.  J.  Eq.  229,  72  Atl.  126,  19  United  Drag  Co.,  79  N.  J.  £q.  580, 


state." 


Ann.  Cm.  1262. 


82  Atl.  930,  Ann.  Cw.  1913A  1190. 
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must  have  it  A  contract  beyond  the  corporate  powers  of  one  con- 
stituent is  as  invalid  as  if  beyond  the  corporate  powers  of  both.'" 
Stili  autiiozity  of  one  corporation  to  consolidate  with  another  may 
be  found  in  tiie  provisions  of  the  statute  authorizing  the  latter  com- 
pany to  consolidate  with  others,  and  need  not  of  necessity  be  inserted 
in  its  own  charter,  or  a  statute  passed  with  special  reference  to  it.'* 
Accordingly  where  power  is  given  by  statute  to  one  railroad  company 
to  consolidate  with  any  .other,  whatever  other  corporation  it  selects 
for  a  union,  and  finds  willing  to  join  it,  has  power  to  unite  with  it, 
although  such  other  corporation  is  not  named  in  the  statute.*^  The 
naming  of  one  railroad  corporation  with  which  another  is  empowered 
by  statute  to  consolidate  does  not  preclude  a  consolidation  with  others, 
where  the  statute  permits  such  consolidation  with  any  transporta- 
tion company  incorporated  by  the  laws  of  the  United  States  or  any 
of  the  states  thereof.' 

136.  Imposing  Conditions. — Since  legislative  sanction  is  essential 
to  the  right  of  corporations  to  consolidate,  the  legislature  may  attach 
to  the  grant  such  conditions,  and  impose  such  terms,  as  it  chooses.' 
Again,  as  a  corporation  has  no  inherent  right  to  exercise  its  functions 
outside  of  the  jurisdiction  by  which  it  was  created,*  it  follows  that 
a  state  in  granting  a  corporate  privilege  to  its  own  citizens,  or,  what 
is  equivalent  tiiereto,  in  permitting  a  foreign  corporation  to  become 
one  of  the  constituent  elements  of  a  consolidated  corporation  organ- 
ized under  its  laws,  may  impose  such  conditions  as  it  deems  proper, 
and  that  the  acceptance  of  the  franchise  in  either  cose  implies  a  sub- 
mission to  the  conditions  without  which  the  franchise  could  not 
have  been  obtained.* 

137.  Restrictions  en  General  Authority. — There  has  been  prohib- 
itory legislation  in  nearly  all  the  states  against  the  consolidation  of 
parallel  and  competing  lines  of  steam  railroads,  and  frequently  some- 
what similar  restrictions  in  the  case  of  other  classes  of  quasi  public 
ootporationa."    The  word  ''railroads"  in  such  a  constitutional  pro- 

18.  Pennsylvania  R.  Co.  v.  St.  Louis,  1  L.R.A.(N.S.)  604.  See  also  Brand) 
•te.,  R.  Co.,  118  U.  S.  290,  6  S.  Ct.  v.  Jesap,  106  U.  S.  468,  1  S.  Gt.  495, 
1094,  30  n.  S.  (L.  ed.)  83;  Central  27  U.  8.  (L.  ed.)  279. 

Transp.  Co.  v.  Pullman's  Palace  Car  20.  Note:  79  Am.  Dec  423. 

Co.,  139  U.  S.  24,  11  S.  Ct.  478,  35  1.  Spencer  v.  Seaboard  Air  line  Ry. 

U.  S.  (L.  ed.)  55;  St.  Lonis,  etc.,  R.  Co.,  137  N.  C.  107,  49  8.  E.  96,  1 

Co.  V.  Terre  Haate,  etc,  R.  Co.,  145  L.R.A.{N.S.)  604. 

V.  S.  393,  12  S.  Ct.  953,  36  U.  S.  (L.  2.  Ashley  v.  Ryan,  153  V.  S.  436, 

ed.)  738;  Louisville,  etc,  R.  Co.  ti.  14  S.  Ct.  865,  38  U.  S.  (L.  ad.)  773. 

Kentacky,  161  U.  B.  677, 16  S.  Ct.  714,  Note:  62  L.R.A.  372. 

40  U.  S.  (L.  ed.)  849;  Spencer  «.  Sea-  3.  See  Foreion  Corporations. 

board  Air  Line  Ry.  Co.,  137  N.  C.  107,  4.  Ashley  v.  Ryan,  153  U.  S.  436, 14 

49  S.  E.  96,  1  LJl.A.(N.S.)  604.  S.  Ct.  865,  38  U.  S.  (L.  ed.)  773  (im- 

Note:  52  LJtJL.  371,  position  of  incorporation  fee). 

19.  Spencer  «.  Seaboard  Air  Line  6.  State  v.  Montana  Ry.  Co.,  21 
Bf.  Co.,  137  N.  C.  107,  49  S.  E.  96,  Mont.  221,  53  Pae.  623,  45  UBJL 
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vision  has  been  held  not  to  include  street  railways.*  Besides  consti- 
tutional and  statutory  provisions  directed  expressly  against  conaoU- 
dation  of  corporations,  prohibitory  legislation  against  combinations 
and  monopolies  may  affect  the  right  of  particular  corporations  to 
consolidate.'  The  constitutional  power  of  a  state  to  restrict  the  con- 
solidation of  corporations  is  undoubted,^  and  whatever  may  be  thought 
of  the  wisdom  and  expediency  of  singling  out  and  prohibiting  the 
consolidation  of  parallel  and  competing  railroad  companies  the  power 
of  the  several  states  to  do  so  is  well  settled even  in  the  case  of  rail- 
roads operating  in  different  states,  without  infringing  on  the  power 
of  Congress  over  interstate  commerce. 

138.  What  Are  Parallel  and  Competing  Railroads.-7-The  word 
"parallel"  in  statutes  forbidding  parallel  railroads  to  consolidate  is 
not  used  in  its  mathematical  sense  alone.  A  reasonable  construction 
must  obtain.  By  parallel  railroads  are  meant  railroads  running  in 
one  general  direction,  traversing  the  same  section  of  country,  and 
running  within  a  few  miles  of  one  another  throughout  their  respec- 
tive routes.  They  may  or  may  not  be  competing.  That  depends  upon 
their  termini,  and  their  command  of  traflic>^  Aa  a  general  rule 
whether  lines  of  railroad  are  competitive  depends  upon  the  business 
of  tiie  companies,  the  conduct  of  Che  roads  by  their  authorities,  their 
channels  of  trofiiCj  and  generally  upon  whether  the  roads  extend  for 


271;  Gnlf,  etc.,  R.  Co.  v.  Texas,  72 
Tex.  404,  10  S.  W.  81,  13  A.  S.  R. 
815,  1  L.R.A.  849. 
Note:  52  L.R.A.  373,  376. 

6.  Montgomery's  Appeal,  136  Pa. 
St  96,  20  Ati.  399,  9  L.R.A.  369. 

7.  See  MoKOPOLiBB  Ain>  CoMsnrA- 

TIONS. 

8.  Baltimore  &  0.  R.  Co.  v.  Mary- 
land, 21  Wall.  456,  22  U.  S.  (L.  ed.) 
678;  Shields  v.  Ohio,  95  U.  S.  319,  24 
U.  S.  (L.  ed.)  357;  Wallace  r.  LoomU, 
97  U.  S.  146,  24  U.  S.  (L.  ed.)  895; 
New  Buffalo  Twp.  v.  Cambria  Iron 
Co.,  105  U.  S.  73,  26  U.  S.  (L.  ed.) 
1024 ;  Livingston  County  v.  Ports- 
mouth First  Nat.  Bank,  128  U.  S.  102, 

9  S.  Ct  18,  32  U.  S.  (L.  ed.)  359; 
Leavenworth  County  Com'rs  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  134  U.  S.  688, 

10  S.  Ct.  708,  33  U.  S.  (L.  ed.)  1064; 
Keokuk  &  W.  B.  Go.  v.  Missouri,  152 
U.  S.  317,  14  S.  Ct.  608,  38  U.  8.  (L. 
ed.)  457. 

Note:  62  LJtJL  372. 


9.  Pearsall  v.  Great  Northern  R. 
Co.,  161  U.  S.  646,  16  S.  Ct.  705,  40 
U.  S.  (L.  ed.)  838;  LouisviUe,  etc.  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  16  S. 
Ct.  714,  40  U.  S.  {L.  ed.)  849;  State 
V.  Montana  Ry.  Co.,  21  Mont.  221,  53 
Pae.  623,  45  LJI.A.  271  and  note; 
SUte  V.  Atchison,  etc.,  R.  Co.,  24  Neb. 
143,  38  N.  W.  43,  8  A.  S.  R.  164; 
Montgomery's  Appeal,  136  Pa.  St.  96, 
20  AtL  399,  9  L.R.A.  369;  Gulf,  etc., 
Ry.  Co.  V.  State,  72  Tex.  404,  10  S. 
W.  81,  13  A.  S.  R.  815, 1  L.R.A.  849. 

Note:  52  L.R.A.  377. 

10.  Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  16  S.  Ct.  714,  40 
U.  S.  (L.  ed.)  849. 

Notes:  45  L.R.A.  271;  52  L.R.A. 
378. 

11.  State  V.  Montana  Ry.  Co.,  21 
Mont.  221,  53  Pac.-623,  45  LJI.A.  271 
and  note;  Com.  v.  Ijoaisville  &  N.  B. 
Co.  144  Ky.  324,  138  S.  W.  281.  Ann. 
Cas.  1913A  633  and  note. 

Note:  62  L.B.A.  378. 
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transportation  from  and  to  the  same  points  along  their  routes.^' 
Competing  roads  comprehend  not  only  railroads  which  run  between 
the  same  two  principal  points  on  their  own  lines,  but  those  which, 
having  one  common  terminus,  yet  are  actually  connected  with  other 
railroads,  and  which,  by  arrangements  with  such  other  railroads  con- 
c^ning  the  transportation  of  freight  and  passengers,  are  so  related 
to  one  another  in  fact  as  to  give  them  the  opportunity  by  geographi- 
cal situation  directly  to  cut  rates  to  principal  or  terminal  points.^* 
Though  street  railways  may  run  on  parallel  streets  it  seems  that  they 
are  not,  on  account  of  the  nature  of  the  traffic  on  such  railways,  neces- 
s^ly  to  be  deemed  "competing"  within  the  meaning  of  a  restriction 
on  the  consoHdation  of  competing  lines.**  Ordinarily  the  courts 
will  take  judicial  notice  whether  railroads  between  certain  points  are 
parallel  and  competing  lines; but  the  qu^on  whether  two  rail- 
roads are  parallel  or  competing  may  be  a  pure  question  of  fact.** 
139.  Compliance  with  Statutory  Requirements. — ^As  heretofore 
shown  in  the  organization  of  corporations  there  must  be  a  substantial 
compliance  with  the  statutory  requirements.' '  So  there  should  at 
least  be  a  substantial  compliance  with  the  statutory  requirements  to 
render  valid,  as  against  the  state,  a  consoHdation  of  corporations.^' 
Still  a  strict  compliance  with  the  provisions  of  the  statute  authoriz- 
ing the  consolidation  is  not  essential  to  a  valid  consolidation  in  so 
far  as  third  p^^ns  are  concerned.  A  certified  copy  from  the  secre- 
tary of  state's  office  of  the  agreement  for  consolidation  is  conclusive 
evidence  of  the  consummation  of  the  consolidation  in  suits  between 
the  consolidated  company  and  individuals  or  other  corporations.'* 


Consent  of  Stockholders 

140.  In  General. — In  England  since  Parliament  is  unhampered  by 
any  written  constitution  and  has  full  and  complete  control  over  the 
affairs  of  corporations  it  may  authorize  the  consolidation  of  corpora- 
tions without  regard  to  the  consent  of  their  stockholders.'^   In  this 


12.  Loaisville,  etc.,  B.  Co.  v.  Ken- 
tacky,  161  U.  S.  677,  16  S.  Ct.  714,  40 
U.  S.  (L.  ed.)  849;  State  v.  Montana 
Ry.  Co.,  21  Mont.  221,  53  Pac.  623, 
45  LJI.A.  271  and  note. 

13.  Loaisville,  etc.,  R.  Co.  v.  Ken- 
tncky,  161  U.  S.  677,  16  S.  Ct.  714,  40 
U.  S.  (L.  ed.)  849;  State  v.  Montana 
Ry.  Co.,  21  Mont.  221,  53  Pac.  623,  45 
L.R.A.  271  and  note.  "Parallel  or  com- 
peting" should  not  be  read  "parallel 
and  competing."  Com.  ti.  Louisville  & 
N.  R.  Co.,  144  Ky.  324, 138  S.  W.  291, 
Ann.  Cas.  1913A  633. 

14.  Montgomery's  Appoal,  136  Pa. 
St.  96,  20  Atl.  309,  9  L.R.A.  369. 

15.  Gnlf,  etc.,  Hy.  Co.  v.  Texas,  72 


Tex.  404,  10  8.  W.  81,  13  A.  S.  R, 
815,  1  L.R.A.  849. 

16.  State  V.  Montana  Ry.  Co.,  21 
Mont.  221,  53  Pac.  623,  45  L.R.A.  271. 
The  character  of  the  line  is  not  affect- 
ed by  an  unexecuted  original  line  of 
constmction.  Com.  «.  Louisville  ft  M. 
R.  Co.,  144  Kv.  324,  138  S.  W,  291, 
Ann.  Cas.  1913A  633. 

17.  See  supra,  par.  32  et  seq. 

18.  Note:  79  Am.  Dec.  423. 

19.  Leavenworth  County  Com'rs  v. 
Chicago,  etc.,  R.  Co.,  134  U.  S.  688, 
10  S.  Ct.  708,  33  U.  S.  (L.  ed.)  1064. 

20.  Notes:  52  L.R.A.  370;  1  L.RA. 
(N.S.)  605. 
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country,  however,  as  heretofore  shown,  the  organization  of  a  corpora- 
tion creates  a  contract  between  the  stockholders  of  the  corporation, 
which  is  entitled  to  the  protection  of  the  provi^on  of  tlie  federal 
constitution  prohibiting  the  several  states  from  enacting  any  statute 
impairing  the  obligation  of  contracts.^  The  consolidation  of  one 
corporation  with  another  is  a  fundamental  change  in  the  purposes 
of  the  constituent  corporations ;  and  it  is  a  general  principle  control- 
ling consolidation  that  such  action  must  receive  t^e  assent  of  every 
stockholder  in  the  consolidating  bodies,  unless  the  power  to  consoli- 
date has  been  conferred  by  legislation  that  may  be  read  into  the 
contract  of  incorporation.*  However,  it  seems  to  be  settled,  according 
to  iJie  better  view  at  least,  that>  under  the  power  of  eminent  domain 
a  state  may  authorize  the  consolidation  of  quasi-public  corporations 
without  the  assent  of  all  of  the  stockholders,  upon  making  provision 
for  the  payment  to  dissenting  stockholders  of  the  value  of  tlieir  stock. 
The  title  to  this  species  of  property  is  no  more  secure  against  invasion, 
where  the  public  use  requires  it,  than  is  the  ownership  of  real  estate 
under  this  paramount  right  in  the  public* 

141.  Grounds  of  Dissenting  Stockholder's  Objection. — ^Where  the 
consolidation  is  with  the  consent  of  the  l^slature  a  dissenting  stock- 
holder of  a  constituent  corporation  cannot,  of  course,  object  thereto 
on  the  ground  that  it  is  ultra  vires.*  Again  where  the  consolidation 
results  in  the  dissolution  of  one  of  the  constituent  corporations  the 
objection  thereto  for  such  reason  is  not  available  to  a  dissenting  stock- 
holder. It  is  of  the  nature  of  his  contract  with  his  associates,  by 
which,  under  legislative  authority,  they  constituted  themselves  into  a 
corporation,  that  it  is  dissoluble,  and  that  on  a  dissolution  the  rights 
and  property,  or  their  legal  equivalents,  shall  be  distributed  among 
the  members,  and  therefore  the  act  of  dissolution  does  not  violate 
the  contract  of  association.*  He  may,  however^  object  on  the  ground 
that  he  contracted,  and  invested  bis  money,  for  the  carrying  out  of 

1.  See  supra,  par.  71  et  aeq.  etc..  By.  Co.  v.  Newell,  73  Tex.  334, 11 

2.  Clearwater  v.  Meredith,  1  Wall.  S.  W.  342,  15  A.  8.  B.  788. 

25,  17  U.  S.  (L.  ed.)  604;  Nugent  o.     Notes:  79  Am.  Deo.  424;  89  A.  S.  R. 
Putnam  County,  19  Wall.  241,  22  U.  621;  3  LJI.A.  436;  13  L.R.A.  781; 
S.  (L.  ed.)  83;  Byrne  v.  Schuyler  Elec-  52  Ii.R.A.  381,  19  Ann.  Cas.  1266. 
trio  Manufg  Co.,  65  Conn.  336,  31  Atl.      3.  Spencer  v.  Seaboard  Air  Line  R. 
833,  28  L.R.A.  304;  State  v.  Bailey,  16  Co.,  137  N.  C.  107,  49  S.  E.  96,  1 
Ind.  46,  79  Am.  Dec.  405;  Botts  v.  L.R.A.(N.S.)  604  and  note. 
SimpsonviUe,  etc..  Road  Co.,  58  Ky.  54,      Notes:  79  Am.  Dec.  424  ;  89  A.  S.  R. 
10  S.  W.  134,  2  L.R.A.  594  and  note;  621;  19  Ann.  Cas.  1268, 
Colgate  V.  United  States  Leather  Co.,      4.  Lauman  v.  Lebanon  Val.  R.  Co., 
75  N.  J.  Eq.  229,  72  Atl.  126, 19  Ann.  30  Pa.  St.  42,  72  Am.  Dec.  685. 
Cas.  1262  and  note;  Spencer  v.  Sea-      6.  Lawman  v.  Lebanon  Val.  R.  Co., 
board  Air  Line  R.  Co.,  137  N.  C.  107,  30  Pa.  St,  42,  72  Am.  Dec.  685.  See 
49  S.  E.  96,  1  L.R.A.(N.S.)  604  and  infra,  par.  707  et  seq.  ai  to  dissolation 
note;  Lauraan  v.  Lebanon  Val.  R.  Co.,  of  corporationa. 
30  Pa.  St.  42,  72  Am.  Dec.  685;  Gulf. 
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certain  objects,  wbich  will  be  impaired  by  a  consolidation  which  appro- 
priates bis  money  to  an  entirely  different  object* 

142.  Sufficiency  of  Consent  of  Stockholders. — ^The  required  consent 
of  a  stockholder  to  a  consolidation  may  be  implied  as  well  as  express;  ^ 
and  a  stockholder  may  estop  himself  from  questioning  the  validity 
of  the  consolidation,*  where  he  accepts  the  benefits  thereof  and 
raises  no  objection  until  after  the  lapse  of  a  considerable  period  of 
time.*  Where  the  power  of  the  corporation  to  consolidate  is  conferred 
upon  it  in  its  charter  or  by  a  general  statute  in  force  at  the  time  of 
the  organization  or  creation  of  the  corporation,  those  becoming  stock- 
holders impliedly  assent  to  the  exercise  of  such  power  by  the  corpo- 
ration, and  no  further  consent  on  their  part  is  necessary  to  the  exer- 
cise of  die  power,  nor  can  their  dissent  affect  the  right  of  the  corpo- 
ration to  do  so;  "  and  according  to  the  better  view  where  the  charter 
of  a  corporation  is  subject,  under  a  reserved  power,  to  a  fundamental 
change  by  the  legislature,  which  as  heretofore  shown  is  a  valid  reser- 
vation,^^ the  corporation  may  jinder  subsequent  legislative  sanction 
exercise  a  power  to  consolidate  without  the  unanimous  consent  of  its 
stockholders.  A  subscription  to  the  stock  of  the  corporation  is  deemed 
to  be  made  subject  to  the  right  of  an  amendment  to  the  charter  permit- 
tang  a  consolidation  of  the  corporation  with  another  corporation,  and 
a  consolidation  effected  pursuant  to  a  statute  subsequently' enacted 
is  valid  even  as  against  a  stockholder  who  does  not  consent  to  the 
amendment  or  the  consolidation  effected  pursuant  thereto.**  A  forti- 
ori is  this  true  where  the  dissenting  stockholder  acquired  his  inter- 
est in  the  constituent  company,  whose  consolidation  is  opposed,  after 
the  amendatory  statute  authorizing  the  consolidation  was  enacted; 
thus  entering  the  company  with  such  a  statute  existing  the  complain- 
ing stockholder  necessarily  did  so  subject  to  the  provisions  thereof 
and  has  no  ground  of  complaint**  It  has  been  held,  however,  that 
whether  or  not  the  legislature  can  authorise  the  consolidation  of  a 
corporation  under  the  general  power  reserved  to  alter  or  annul  the 
charter,  it  cannot  do  so  when  the  rights  of  stockholders  will  thereby 
be  affected  by  increasing  their  liability  as  such,  or  diminishing  the 
value  of  their  stock,  unless  the  consolidation  is  made  by  the  unani- 
mous consent  of  the  stockholders.** 

6.  Laaraan  u.  Lebanon  Val.  R.  Co.,  (N.S.)  609;  19  Ann.  Cas.  1266. 
30  Pa.  St.  42,  72  Am.  Dec.  685.  11.  See  supra,  par.  90. 

7.  Notes:  79  Am.  Dec.  424;  52  12.  Pennsylvania  College  Cases,  13 
L.R.A.  381  et  seq.  Wall.  190,  20  U.  S.  (L.  ed.)  550. 

8.  Notes:  52  L.R.A.  387;  19  Ann.  Notes:  52  L.R.A.  384;  19  Ann.  Cas. 
Cas.  12G9.  1268. 

9.  Branch  v.  Jesup,  106  U.  S.  468,  18.  Note:  52  L.R.A.  384. 

1  S.  Ct.  495,  27  U.  S.  (L.  ed.)  216.         14.  Botts  ti.  Simpsonville,  etc.,  Tam- 

10.  Nugent  v.  Putnam  County,  19  pike  Road  Co.,  88  Ky.  54,  10  8.  W. 
Wall.  241,  22  U.  S.  (L.  ed.)  83.         134,  2  L.RA.  594. 

Notes:  52  L.R.A.  382;  1  L.R.A. 
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143.  Remedies  of  Dissenting  Stockholder. — The  fact  that  a  con* 
solidation  has  taken  place  without  the  consent  of  a  stockholder  does 
not  give  the  latter  any  right  of  action  against  the  persons  who  were 
the  officers  of  the  corporation  at  the  time  such  consolidation  was 
effected.?*  Such  unauthorized  action  of  the  corporation  may,  however, 
be  enjoined  at  the  suit  of  a  dissenting  stockholder;  "  but  a  stockholder 
who  withholds  his  consent  to  a  corporate  consolidation  which  he  desires 
to  prevent  must  act  diligently.  Laches,  as  in  other  cases  where  equi- 
table relief  is  sought,*'  will  justify  a  court  of  equity  in  denying  him 
relief.**  Where  a  corporation  has  the  power  of  dissolution  an  injunc- 
tion to  restrain  an  unauthorized  consolidation  has  been  dissolved  on 
the  giving  of  security  in  double  ihe  market  value  of  the  stock  of  a 
dissenting  stockholder,  for  the  payment  to  the  stockholder  af  the 
value  of  his  stock  upon  the  same  being  ascertained.*'  A  stockholder 
who  does  not  assent  to  a  consolidation  may,  if  it  be  effected  without 
his  consent,  withdraw  from  the  corporation  and  recover  from  the 
consolidated  compEoiy  the  value  of  his  interest.  The  enterprise  in 
which  he  has  embarked  is  brought  to  an  end  by  the  consolidation; 
he  thereupon  becomes  entitled  to  receive  the  value  of  his  stock,  and 
may  demand  it  of  the  consolidated  corporation  which  has  assumed 
the  place  and  liability,  and  appropriated  the  assets,  of  the  constituent 
corporation  in  which  the  nonassenting  stockholder  was  interested." 
A  nonconsenting  stockholder  is  not  prevented  from  recovering  the 
value  of  his  interest  in  the  constituent  corporation,  by  reason  of  laches 
which  would  bar  his  right  to  enjoin  the  consolidation.* 

Staius  of  Consolidated  and  Constituent  Corporations 

144.  In  General. — It  is  perfectly  competent  for  the  legislature  in 
consoUdation  acts  to  declare  what  shall  be  the  status  of  corporations 
which  shall  avail  themselves  of  their  provisions,  and  also  of  the  con- 
solidated company.  Whether  the  new  consolidation  shall  create  a 
mere  business  union  between  the  constituent  companies,  leaving  them 

16.  Note:  89  A.  S.  R.  622.  17.  See  Equity. 

16.  Clearwater  v.  Meredith,  1  Wall.  18.  Spencer  v.  Seaboard  Air  Line  R. 

25,  17  U.  S.  (L.  ed.)  604;  State  v.  Co.,  137  N.  C.  107,  49  S.  E.  96,  1 

BaUey,  16  Ind.  46,  79  Am.  Dec.  405;  L.R.A.(N.S.)  604. 

Botts  t>.  Simpsonville,  etc..  Road  Co.,  Notes:  89  A.  S.  R.  622;  52  L.R.A. 

88  Ky.  54,  10  S.  W.  134,  2  L.R.A.  594  387;  19  Ann.  Cas.  1269. 

Uid  note;  Colgate  v.  United  States  19.  Lauman  v.  Lebanon  Val.  R.  Co., 

Leather  Co.,  75  N.  J.  Eq.  229,  72  Atl.  30  Pa.  St.  42,  72  Am.  Dec.  685. 

126,  19  Ann.  Cas.  1262;  'WiUiam  B.  20.  State  v.  Bailey,  16  Ind.  46,  79 

Riker  &  Son  Co. -r.  United  Drug  Co.,  Am.  Dec.  405;  Lauman  v.  Lebanon 

79  N.  J.  Eq.  580,  82  Atl.  930,  Ann.  Cas.  Val.  R.  Co.,  30  Pa.  St.  42,  72  Am.  Dee. 

1913A  1190.  685. 

Notes :  79  Am.  Dec.  424;  89  A.  S.  R.  Noie ;  89  A.  8.  R.  621. 

621;  52  L.R.A.  388;  1  Lit.A.(N.S.)  1.  Notes:  89  A.  S.  R.  622;  19  Ann. 

609.  Cu.  1269. 
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in  existence  as  coiporationsj  or  whether  it  shall  operate  as  a  surrender 

of  their  corporate  franchise  and  an  extinguishment  of  their  corporate 
existence,  and  as  creating  a  new  corporatioQ,  combining,  to  the  extent 
permitted  by  the  act,  the  powers  of  the  corporations  out  of  which  it 
was  formed,  and  vesting  in  it  the  property  of  the  constituent  compa- 
nies, depends  upon  the  legislative  intention.*  The  question  of  the 
effect  of  the  consolidation  must  be  answered  by  a  consideration  of  the 
terms  of  the  statute  under  which  the  consolidation  took  place,  and 
not  by  what  the  parties  resolved  or  did  not  resolve  as  to  such  effect' 
A  provision  in  the  statute  authorizing  the  consolidation  that  the  cor- 
porations may  consolidate  "upon  such  terms  as  they  may  agree  upon" 
simply  means  such  terms  as  the  corporations  may  agree  upon,  consist- 
ent witii  the  law  as  announced  in  their  charters  and  otherwise,  and 
whether  the  consolidation  results  in  the  creation  of  a  new  corporation 
or  the  merger  of  one  into  the  other  whose  existence  is  continued  is 
to  be  found  not  in  such  provision  and  the  result  attempted  by  the  coor- 
porations,  but  in  the  purpose  and  intent  of  the  legislature  in  the 
authorization  of  the  consolidation.* 

145.  Consolidated  Corporation  as  a  New  Corporation.~The  effect 
of  a  consolidation  upon  the  status  of  the  consolidated  corporation 
depends  upon  the  terms  of  the  statute  authorizing  the  consoUdation 
and  the  mode  provided  ahd  adopted  therefor."  According  to  the 
prevailing  view  statutes  providing  for  the  consolidation  of  corporations 
are  to  be  treated  as  acts  of  incorporation,  and  on  consolidation  being 
effected  under  their  provisions,  the  constituent  companies,  unless  such 
an  intention  is  excluded  by  the  language  of  the  statute,  are  deemed 
to  be  dissolved,  and  tiieir  powers  and  faculties,  to  the  extent  author- 
ized, become  vested  in  the  consolidated  company  as  a  new  corporation 
created  by  the  act  of  consolidation.*  The  new  corporation  is  an 
entity  distinct  from  any  of  its  constituents,  and  draws  its  life  from 


2.  Central  RaUroad  ft  Banking  Co. 
«.  Geor^a,  02  U.  S.  665,  23  XT.  S.  (L. 
ed.)  757;  Atlantic,  etc.,  R.  Go.  «.  Geor- 
gia, 98  U.  S.  359,  25  U.  S.  (L.  ed.) 
185;  Wabash,  ete.,  Ry.  Co.  v.  Ham, 
114  U.  S.  587,  5  S.  Ct.  1081,  29  V.  S. 
(L.  ed.)  235;  Pnllman'a  Palace  Car 
Co.  V.  Missonri  Pae.  R.  Co.,  115  U.  S. 
687,  6  S.  Ct  194,  29  U.  S.  (L.  ed.) 
499;  Chicago  Title,  etc.,  Co.  v.  Doyle, 
269  lU.  489,  102  K.  E.  790,  47  LJI.A. 
(NJS.)  1066;  Adams  v.  Yazoo,  etc.,  R. 
Co.,  77  Miss.  194,  24  So.  200,  317,  28 
So.  956,  60  L.RA.  33;  People  v.  New 
York,  etc.,  R.  Co.,  129  N.  Y.  474,  29 
N.  E.  959,  15  L.R.A.  82. 

Note:  79  Am.  Dee.  425. 

3.  Chicago  Title,  etc.,  Co.  «.  Doyle, 


259  lU.  489,  102  N.  E.  700,  47  LJftA. 
(N.S.)  1066. 

4.  Adams  v.  Yazoo,  ete.,  R.  Co.,  77 
Miss.  194,  24  So.  200,  317,  28  So.  956, 
60  LJKA.  33. 

5.  Shaw  V.  Covington,  194  U.  8. 
593,  24  S.  Ct  754,  48  TJ.  S.  (L.  ed.) 
1131. 

Note:  89  A.  S.  R.  609. 

6.  Clearwater  v.  Meredith,  1  Wall. 
25,  17  U.  S.  (L.  ed.)  604;  Central 
Railroad,  etc.,  Co.  tt.  Georgia,  92  U. 
S.  665,  23  U.  S.  (I*  ed.)  757;  Shields 
v.  Ohio,  95  U.  S.  319, 24  U.  S.  (L.  ed.) 
357;  Maine  Cent.  R.  Co.  «.  Maine,  96 
U.  S.  499,  24  U.  S.  (L.  ed.)  836;  At- 
lantic, etc,  R.  Co.  V.  Georgia,  98  V.  S. 
359,  25  U.  S.  (L.  ed.)  185;  St  Lonii^ 
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Uie  act  of  consolidation.  The  fact  that  the  powers  of  the  new  com- 
pany are  conferred  upon  it  by  a  reference  to  the  powers  and  privileges 
of  llie  old  companies  does  not  affect  this  result.  The  powers  are  not, 
for  tliat  reason,  mere  continuations  of  the  powers  of  the  old  corpora- 
tions, nor  is  the  new  corporation,  for  that  recison,  any  less  an  entity 
distinct  from  the  constituent  companies.'  But  whether  the  consoli- 
dation of  two  corporations  works  a  dissolution  of  tliem  both  and  cre- 
ates a  new  corporation  must  depend  upon  the  statute  under  which  the 
consolidation  takes  place  and  the  intention  therein  manifested.^  A 
consolidation  may  operate  as  a  dissolution,  destroying  the  actual  iden- 
tity of  both  constituent  corporations,  while  the  legal  identity  of  one 
of  them  is  preserved,  the  one  corporation  being  merged  in  the  other.' 
This  effect  has  been  likened  to  the  case  where  a  life  estate  is  merged  in 
a  fee  simple,  one  being  destroyed  and  the  other  enlarged  by  the 
operation.*" 

146.  Particular  Application  of  View  of  Creation  of  New  Corpora- 
tion.— ^Where  one  person  guarantees  the  value  of  the  stock  of  a  cor- 
poration, and,  with  the  consent  of  the  stockholder  the  value  of  w^hose 
stock  is  guaranteed,  the  corporation  is  consolidated  with  another  and 
the  stock  of  the  latter  issued  in  lieu  of  the  stock  of  the  former,  the 
guaranty  does  not  extend  to  the  stock  of  the  consolidated  cor- 
poration.^^ Another  effect  of  consolidation  is  to  render  the  consoli- 
dated corporation  subject  to  a  general  statutory  provision,  in  force 
at  the  time  of  the  consolidation,  providing  that  any  act  of  incorpora- 
tion shall  at  all  times  be  liable  to  be  amended,  altered  or  repealed,  at 
the  pleasure  of  the  legislature.^'   In  no  particular  is  the  extent  to 


etc.,  Ry.  Co.  v.  Berry,  113  U.  S.  465, 
5  S.  Ct.  529,  28  U.  S.  (L.  ed.)  1055; 
Pullman's  Palace  Car  Co.  v.  Missouri 
Pac.  R.  Co.,  115  U.  S.  587,  6  S.  Ct. 
194,  29  U.  S.  (L.  ed.)  499;  Minneapo- 
lis, etc.,  R.  Co.  t>.  Gardner,  177  U.  S. 
332,  20  S.  Ct.  656,  44  U.  S.  (L.  ed.) 
793;  Yazoo,  etc.,  R.  Co.  v.  Adams,  180 
U.  S.  1,  21  S.  Ct.  240,  45  U.  S.  (U  ed.) 
395;  Chicago  Title,  etc.,  Co.  tj.  Doyle, 
259  111.  489,  102  N.  E.  790,  47  L.R.A. 
(N.S.)  1066;  State  v.  Bailey,  16  Ind. 
46,  79  Am.  Dec.  405;  McMaban  v. 
Morrison,  16  Ind.  172,  79  Am.  Dec. 
418  and  note;  Indianapolis,  etc.,  R. 
Co.  t).  Jones,  29  Ind.  465,  95  Am.  Dec. 
654;  Diggs  r.  Fidelity,  etc.,  Co.,  112 
Md.  50,  75  Atl.  517,  20  Ann.  Cas. 
1274;  Adams  «.  Yazoo,  etc.,  R.  Co.,  77 
Miss.  191,  24  So.  200,  317,  28  So.  956, 
60  L.R.A.  33;  People  v.  New  York, 
etc.,  R.  Co.,  129  N.  Y.  474,  29  N.  E. 
959,  15  L.R.A.  82;  State  v.  Rutland 


Ry.  Light,  et«.,  Co.,  85  Vt.  91,  81  AU. 
252,  Ann.  Cas.  1914A  1305. 

Notes:  89  A.  S.  R.  612;  2  L.R.A. 
564;  3  L.R.A.  435  ;  8  L.R.A.  499. 

7.  Note:  89  A.  S.  R.  613,  614. 

8.  Central  Railroad,  etc.,  Co.  r. 
Georgia,  92  U.  8.  665, 23  U.  S.  (L.  ed.) 
757. 

9.  Central  Railroad,  etc.,  Co.  v. 
Georgia,  92  U.  S.  665,  23  U.  S.  (L.  ed.) 
757;  Lauman  v.  Lebanon  Val.  R.  Co., 
30  Pa.  St.  42,  72  Am.  Dec.  685. 

10.  Lauman  v.  Lebanon  Val.  R.  Co., 
30  Pa.  St.  42,  72  Am.  Dec.  685. 

11.  Clearwater  v.  Meredith,  1  Wall. 
25, 17  U.  S.  (L.  ed.)  604. 

12.  Shields  v.  Ohio,  95  U.  S.  319, 
24  U.  S.  (L.  ed.)  357;  Maine  Cent.  R, 
Co.  V.  Maine,  96  U.  S.  499,  24  U.  S. 
(L.  ed.)  836;  Atlantic,  etc.,  R,  Co.  *. 
Georgia,  98  U.  S.  359, 25  U.  S.  (h.  ed.) 
185. 
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which  the  consolidated  corporatioa  is  regarded  as  a  new  entity,  dis- 
tinct entirely  from  its  constituents,  more  evident  than  in  the  duration 
of  the  corporate  franchise  conferred  upon  it.  By  Ihe'  weight  of 
authority,  the  life  of  the  new  company  created  by  the  consolidation 
of  the  old  is  not  the  unexpired  term  of  the  latter,  but  is  that  of  any 
corporation  formed  under  existing  atatute&*'  A^in  an  agent  author- 
ized to  subscribe  to  the  stock  of  a  certain  corporation,  which  is  subse- 
quently consolidated  with  another  corporation,  has  no  authority  to 
subscribe  to  the  stock  of  the  consolidated  corporation.  This  principle 
has  frequently  been  applied  in  case  of  subscriptions  to  the  stock  of 
corporations  by  municipalities  or  other  public  corporations.^^  In  the 
case  of  a  public  corporation  various  preliminary  steps  are  usually 
necessary,  to  effect  a  subscription,  such  as  a  vote  of  the  inhabitants 
authorizing  the  subscriptions.  If  these  steps  have  all  been  performed 
and  the  subscription  made,  subsequent  con3olidation  will  not,  as  will 
hereafter  be  shown,  alfect  a  subscription  made  while  the  corporation 
was  authorized  to  consolidate."  In  this  regard,  however,  it  must 
be  borne  in  mind  that  a  subscription  may  be  consummated  before 
there  has  been  a  manual  subscription  by  the  ofhcers  of  the  public  cor- 
poration on  the  books  of  the  corporation  to  whose  stock  the  subscrip- 
tion has  been  authorized,*'  and  if  a  valid  contract  of  subscription  has 
been  consummated  before  consolidation  the  riglits  of  the  constituent 
company  therein  will  pass  to  the  consolidated  corporation,  although 
the  manual  subscription  may  not  have  been  made  until  after  con- 
solidation.Another  result  which  attends  the  creation  of  the  con- 
solidated corporation  as  a  new  corporation,  is  to  bring  it  within  the 
general  provisions  of  a  statute  requiring  the  payment  of  a  license  or 
organization  fee  or  tax  upon  corporations  organized.'^ 

147.  Eztinguishmeiit  of  Constituent  Corporations. — The  effect  of 
consolidation  on  the  constituent  corporations  is  entirely  a  question 
of  legLslative  intention,  to  be  determined  by  a  construction  of  the 


13.  Nofe:  89  A.  S.  R.  615. 

14.  Horsliman  v.  Bates  Comity,  92 
U.  S.  569,  23  U.  S.  (L.  ed.)  747;  Scot- 
land Co.  V.  Thomas,  94  U.  S.  682,  24 
U.  S.  (L.  ed.)  219;  Bates  County  v. 
Winters,  97  U.  S.  83,  24  U.  S.  (L.  ed.) 
033.  See  also  Wilson  v.  Salamanca, 
99  U.  S.  499,  25  U.  S.  (L.  ed.)  330, 
distinguishing  Harshman  v.  Bates  Co., 
tupra. 

Notes:  89  A.  8.  R.  630  >  5  Lit.A. 
727. 

16.  See  infra,  par.  154. 

16.  See  infra,  par.  191  et  aeq.,  as  to 
when  a  subscription  is  deemed  binding. 

17.  Nugent  v.  Putnam  County,  19 
.Wall.  241,  22  U.  S.  (L.  ed.)  83;  East 


Lincoln  v.  Davenport,  94  U.  S.  801,  24 
U.  S.  (L.  ed.)  322;  Wilson  v.  Sala- 
manca, 99  U.  S.  499,  25  U.  S.  (L.  ed.) 
330;  Bates  Couuty  v.  Winters,  112  U. 
S.  325,  5  S.  Ct.  157,  28  U.  S.  (L.  ed.) 
744;  Livingston  Co.  v,  Portsmouth 
First  Nat.  Bank,  128  U.  S.  102,  9  S. 
Ct.  18,  32  U.  S.  (L.  ed.)  359. 

Note:  89  A.  S.  R.  G31. 

18.  Chicago  Title  &  Trust  Co.  v. 
Doyle,  259  lU.  489,  102  N.  E.  790,  47 
L.R.A.(N.S.)  1066  and  note;  Diggs  «. 
Fidelity,  etc.,  Co.,  112  Md.  50,  75 
Atl.  517,  20  Ann.  Cas.  1274;  State  v. 
Rutland  Ry.  Light,  etc.,  Co.,  85  Vt 
91,  81  Atl.  252,  Ann.  Cas.  1914A 
1305. 
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coiisoUdation  act,  and,  where  necessaiy,  of  the  articles  of  consolidation 
entered  into  by  the  companies.  The  creation  of  new  corporations 
does  not,  as  a  necessary  result,  work  the  destruction  of  the  old.  The 
latter  may  be,  and  frequently  are,  continued  in  exiaten<»  by  the 
legislature,  usually,  it  is  true,  only  constructively  or  for  special  pur- 
poses. In  any  event,  however,  the  question  is  one  to  be  determined 
from  the  expressed  intention  of  the  legislature  in  the  acta  authorizing 
the  consolidation.'*  Ordinarily  the  effect  of  a  consolidation  is  the 
dissolution  or  extinction  of  the  constituent  corporations;  while  not 
an  essential  of  consolidation,  it  is  nevertheless  an  ordinary  incident 
and,  in  the  absence  of  some  expression  of  legislative  intent  prolong- 
ing the  constituent  corporations,  consolidation  is  quite  uniformly 
held  to  work  their  dissolution.'^  To  such  an  extwat  is  the  dissolution 
of  the  old  companies  a  characteristic  accompaniment  of  a  consolida- 
tion that  in  a  number  of  the  attempted  detinitions  of  consolidation 
the  oe^tion  of  existence  on  the  part  of  the  constituent  corporations 
is  regarded  as  an  essential  element.^  Where  the  usual  incident  ia 
present  neithw  of  the  constituent  corporations  can  sue  for  any  cause 
of  action  it  may  have  possessed  prior  to  the  consolidation.*  Not 
infrequentiy,  however,  the  constituent  companies  are  regarded  as  still 
existing  even  after  the  consolidation  has  been  effected.  Usually  theii 
continued  existence  is  expressly  provided  for  by  statute,  and  for 
certain  purposes  only  as  for  the  protection  of  the  claims  due  creditors, 
the  continuance  of  pending  suits,  etc.  It  may,  however,  be  implied 
from  other  provisions  of  a  consolidation  act  Such  provisions  preserve 
a^inst  the  old  companies  any  rights  which  creditors  may  have  had 
against  them  previous  to  consolidation.  They  may  be  proceeded 
against  for  the  enforcement  of  the  debts  owing  by  them,  and  so  far 
as  the  rights  of  creditors  are  concerned,  the  constituent  companies  are 
constructively  still  existent  concerns.*  Where,  for       purpose,  the 


19.  Central  Railroad,  etc.,  Co.  v.  16  Ind.  172,  79  Am.  Dec.  418;  Indi- 
Georgia,  92  U.  S.  665,  23  U.  S.  (L.  ed.)  anapolis,  etc.,  R.  Co.  v.  Jones,  29  Ind. 
757;  Wabash,  etc.,  Ry.  Co.  v.  Ham,  465,  95  Am.  Dec.  654;  Berry  r.  Kansas 
114  U.  S.  587,  5  S.  Ct.  1681,  29  U.  S,  City,  etc.,  R.  Co.,  52  Kan.  759,  34  Pac. 
(L.  ed.)  235;  Keokuk,  etc.,  Ry.  Co.  v.  805,  39  A.  S.  R.  371;  Diggs  v.  Fidelitv, 
Missouri,  152  U.  S.  301, 14  S.  Ct.  592,  etc.,  Co.,  112  Md.  50,  75  Atl.  517,  20 
38  U.  S.  (L.  ed.)  450.  Ann.  Cas.  1274 ;  Morrison  «.  American 

Note:  89  A.  S.  R.  616.  Snnff  Co.,  79  Miss.  330,  30  So.  723, 

20,  Clearwater  v.  Meredith,  1  Wall.  89  A.  S.  R.  598  and  note;  Lauman  v. 
25,  17  U.  S.  {L.  ed.)  604;  Harshman  Lebanon  Val.  R.  Co.,  30  Pa.  St.  42,  72 
V,  Bates  County,  92  U.  S.  569,  23  U.  Am.  Dec.  685. 

S.  (L.  ed.)  747;  Atlantic,  etc.,  Ry.  Co.  Notes:  89  A.  S.  R.  616;  3  LJl-A. 

».  Geor^a,  98  U.  S.  359,  25  U.  S.  (L.  435. 

ed.)  185;  Pullman's  Palace  Car  Co.  1.  Lauman  v.  Lebanon  Val.  R.  Go^ 

V.  Missouri  Pae.  Ry.  Co.,  115  U.  S.  30  Pa.  St.  42,  72  Am,  Dec  685. 

587,  6  S.  Ct.  194,  29  U,  S.  (L.  ed.)  2.  Pennsylvania  College  Cases,  13 

499;  State  v.  Bailey,  16  Ind.  48,  79  Wall.  190,  20  U.  S.  (L.  ed,)  550. 

Am.  Dec.  405;  McMahan  v.  Morrison,  8.  Note:  89  A.  8.  R.  617.  61BL 
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existence  of  the  constituent  ooipoiatioiu  is  preserved,  after  consolida- 
tion a  creditor  of  a  constituent  corporation  may  enforce  his  claim 
summoning  the  consolidated  corporation  as  garnishee  and  thereby 
subject  the  assets  received  by  it  from^he  debtor  corporation  to  the 
satisfaction  of  his  olaim>  Where  the  corporate  existence  of  a  con- 
stituent company  is  continued  after  consolidation  merely  for  the 
purpose  of  protecting  the  claims  of  creditors,  its  continued  existence 
is  obviously  a  fiction  rather  than  a  reality.  The  question  therefore 
azisee,  on  whom  process  may  be  served  for  the  purpose  of  bringing 
such  a  corporation  into  court  It  would  seem  that,  ex  neceasUaie,  the 
service  of  process  upon  the  last  officers  of  the  constituent  corporation 
should  be  held  sufficient.*  In  some  instances  the  statutes  provide 
for  the  continuance  of  the  corporate  existence  of  the  constituent 
cozpcffEltions  for  the  purpose  of  prosecuting  actions  pending  by  or 
against  the  constituent  corporations  after  the  consolidation,  the  effect 
of  which  will  be  discussed  later.*  Whatever  the  purpose  for  which 
the  constituent  companies  are  continued  in  being  after  their  con- 
solidation, the  m^  fact  of  their  continuance  does  not  render  tiiem 
liable  for  torts  conmiitted  or  other  liabilities  thereafter  incuned  by 
the  consolidated  corporation.  Nor,  on  the  other  hand,  does  the  con- 
solidated company  become  entitled  to  choses  in  action  assigned  after 
consolidation  to  a  constituent  corporation  continuing  in  udstence  for 
certain  purposes.' 

Transmisnon  of  Corporate  Powers,  PriviUgea  and  Property 

148.  In  General. — It  is  usual  in  statutes  authorizing  the  consolida- 
tion of  corporations  to  provide  that  the  property,  powers,  privileges, 
franchises,  etc.,  belonging  to  the  constituent  companies  at  the  time 
of  consolidation,  shall  pass  to  and  vest  in  the  new  corporation  formed 
by  the  consolidation  of  the  old.  Even  in  the  absence  of  such  a  pro- 
vision the  effect  is  the  same,  and  unless  there  is  some  provision  to 
the  contrary,  either  in  the  statute  or  agreement  of  consolidation,  the 
consolidated  corporation  as  a  general  rule  succeeds  to  the  powers, 
privileges,  and  property  of  its  constituents.*  Accordingly  the  con- 
solidated corporations  take  the  right  to  exercise  the  power  of  eminent 

4.  Morrison  v.  American  Snoif  Co.,  516;  Tennessee  v.  Whitworth,  117  U. 

70  Miss.  330,  30  So.  723,  89  A.  S.  R.  S.  139,  G  8.  Ct.  649,  29  0.  8.  (L.  ed.) 

598.  830 ;  Indianapolis,  ete.,  B.  Co.  v.  Jones, 

6.  Note:  89  A.  S.  R.  620.  29  Ind.  465,  95  Am.  Dee.  654;  Berry 

6.  See  infra,  par.  160.  v.  Kansas  CHty,  ete.,  By.  Co.,  52  Kan. 

7.  Note:  89  A.  S.  B.  620.  759,  34  Pae.  805,  30  A.  S.  B.  371; 
•  8.  Green  County  «.  Conness,  109  TJ.  Loaisville,  ete.,  By.  Co.  v.  Blythe,  69 
S.  104,  3  S.  a.  69,  27  U.  8.  (L.  ed.)  Miss.  939, 11  So.  Ill,  30  A.  S.  B.  599, 
872;  New  Orleans  Gas-Iigfat  Go.  v.  16L.RJL.251. 

Lonisiana  Light,  etc.,  Co.,  115  U.  8.     Notes:  79  Am.  Dee.        89  A.  8.  B. 

|gO,  6  8.  Gt  252,  29  U.  S.  (L.  ad.)  624  ;  2  L.B.A.  666,  6  L.B.A.  726. 


Digitized  by  Google 


i  140 


COBPOBATIONS 


7  B.  C.  U. 


domain,  if  the  constituent  corporations  had  tliat  right,  and  if  the 
constituent  corporations  have  the  power  to  mortgage  their  property 
to  secure  honds  issued  by  them  this  right  passes  to  or  is  conferred  upon 
the  consolidated  corporation.'^  So  where  municipal  aid  in  the  form 
of  bonds  has  been  voted  to  one  of  the  constituent  corporations  and 
its  right  to  receive  ihe  same  has  attached,  this  right  passes  to  the 
consolidated  corporation  and  the  bonds  are  properly  delivered  to  it.^" 
Again  a  land  grant  to  one  of  the  constituent  corporations  passes  to 
and  vests  in  the  consolidated  corporation.^^  In  the  cose  of  a  con- 
solidated corporation  with  somewhat  different  powers  and  objects, 
however,  the  rights  which  devolve  on  it  have  sometimes  been  restricted 
to  the  privileges,  powers,  and  immunities  which  the  corporation  with 
the  fewest  privileges,  powers,  and  immunities  possessed,  and  which 
were  common  to  all.^^  There  is  no  suspension  of  corporate  rights 
in  case  of  the  consolidation ;  the  whole  estate  and  interest  of  the  con- 
stituent corporations  vest  immediately  in  the  consolidated  corpora* 
tion.**  As  the  consolidated  corporation  succeeds  to  all  the  respective 
rights,  privileges,  powers  and  franchises,  and  becomes  liable  for  all 
the  debts,  liabilities  and  duties  of  the  constituent  corporations,  it 
plainly  has  the  right  to  defend  and  prosecute  suits  at  law  and  in  equity 
for  the  protection  of  its  rights,  the  same  as  the  original  companies 
could  do,  and  consequently,  where  circumstances  existing  prior  to 
the  consolidation  would  have  entitled  one  of  the  constituent  corpora* 
tions  to  file  a  bill  in  equity  in  the  nature  of  a  bill  of  peace  to  prevent 
a  multiplicity  of  actions,  such  right  passes  to  the  consolidated  cor- 
poration and  may  be  exercised  by  it." 

149.  Special  Privileges,  Immunities,  and  Dnties  In  General.— 
Although  the  obligation  of  the  contract  created  by  an  immunity  from 
the  exercise  of  governmental  power  granted  by  the  state  is  protected 
by  the  federal  constitution  from  impairment  by  the  state,  the  contract 
itself  is  not  property,  which,  as  such,  can  be  t^nsferred  by  the  owner 
to  another,  because,  being  personal  to  him  with  whom  it  was  made, 
it  is  incapable  of  assignment.  The  person  with  whom  the  contract  is 
made  by  the  state  may  continue  to  enjoy  its  benefits  unmolested  so 
long  as  he  chooses,  but  there  his  rights  end,  and  he  cannot,  by  any 
form  of  conveyance,  transmit  the  contract  or  its  benefits  to  a  suc- 
cessor, unless  by  the  same  or  a  subsequent  law  the  state  authorizes  or 
directs  such  transfer.'*   The  general  rule  therefore  is  that  a  q)ecial 

«.  Notes:  89  A.  S.  R.  624  ;  20  Ann.  Whart.  (Pa.)  410,  30  Am.  Dw.  212. 

Cas.  1282.  14.  Soutbeni  Steel  Co.  v.  Hopk^ 

10.  New  Buffalo  v.  Cambria  Iron  157  Ala.  175,  47  So.  274^  131  A.  S. 
Co.,  105  U.  S.  73,  26  U.  B.  (L.  ed.)  R.  20,  16  Ann.  Cu.  690,  20  UECA. 
1024.  (N.S.)  848. 

11.  Note:  89  A.  8.  R.  624.  15.  Rochester  R.  Co.  «.  Rochester, 

12.  Note:  79  Am.  Dee.  425.  205  U.  S.  236,  27  S.  Ct  469,  51  U.  8. 
IS.  Union  Canal  Co.  v.  Toang,  1  (L.  ed.)  784. 
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statutory  exemption,  such  as  immuuity  fioin  taxation,  from  tlie  right 
to  determine  rat^s  of  fm-e,  or  lo  control  tolls,  and  4hc  like,  docs  not 
pass  to  a  new  corporation  succeeding  otlicrs  by  con^olidjition  or  pur- 
chase, in  the  absence  of  express  direction  to  lliat  oficct  in  the  statute.** 
In  case  of  the  consolidation  of  corporn lions,  however,  under  the 
express  terms  of  the  authorizing  statute,  the  consolidaled  corporation 
as  a  general  rule  succeeds  to  the  special  privileges  and  immunities 
of  the  constituent  corporations.''  Thus  the  right  to  use  city  streets 
possessed  by  one  of  the  constituent  companies,  as  a  telephone  com- 
pany under  its  charter,  passes  to  tlie  consolidated  company  under  a 
statute  autliorizing  the  consolidation  and  providing  that  the  con- 
solidated company  shall  be  vested  with  all  the  property,  business, 
assets,  and  ett'ects  of  the  constituent  companies,  without  deed  or 
transfer,  and  bound  for  all  their  contracts  and  liabilities.*^  So  the 
consolidated  corporation  may  succeed  to  an  exclusive  privilege  pos- 
sessed by  one  of  its  con.stituent  corporations  of  furnisliing  gas  to  a 
particular  locality.*'  Again,  it  has  been  Iield  that  whore  the  stock 
of  tlie  constituent  corporation  is  exempt  from  taxation,  tibe  stock  of 
the  consolidated  corporation  i&sued  in  lieu  tliereof  also  is  exempt.*® 
But  a  new  corporation  formed  by  consolidation  of  several  electric 
light  com2>anie3  cannot  claim  a  right  to  the  exclusive  privilege  to 
conduct  an  electric  light,  heat,  and  power  business,  conferred  upon 
one  of  the  constituent  corporations,  where  the  consolidation  statute 
provides  for  the  merger  of  the  old  corporations  into  a  single  corpora- 
tion, which  is  to  be  subject  to  all  the  provisions  of  that  statute  and 
otiier  laws  relating  to  it,  and  is  to  be  vested  with  all  the  property, 
business,  credits,  assets,  and  effects  of  tlie  constituent  corporations, — 
especially  where  the  policy  of  the  law  at  the  time  of  the  passage  of 
the  consolidation  statute  is  entirely  opposed  to  the  continuance  of  any 
such  special  privileges.*  There  is  a  class  of  privileges  which,  while 
they  are  of  benefit  to  the  corporation,  are  not,  strictly  speaking,  cor- 

16.  Maine  Cent.  R.  Co.  i;.  Maine,  96  29  U.  R.  (T*  wl.)  83X 

U.  S.  4J)!!,  24  U.  S.  (L.  ed.)  83G;  Gov-  18.  Louisville  v.  Cumberland  Tele- 
ington  &  L.  Turnpike  Road  Co.  v.  phone  &  Telegraph  Co.,  224  U-  S. 
Saudiord,  164  U.  S.  578, 17  S.  Ct.  198,  640,  33  S.  Ct.  572,  5G  U.  S.  (L.  ed.) 
41  U.  S.  (L.  ed.)  5G0;  Grand  Rapids  934;  Oweiiiiboi'o  «.  Cumlierland  Tele- 
&  I.  Ry.  Co.  V.  Osborn,  193  U.  S.  17,  pbone  &  Telegraph  Co.,  2;^0  U.  S.  58, 
24  S.  Ct.  310,  48  U.  S.  (L.  ed.)  5f)8;  33  S.  Ct.  988.  57  U.  S.  (L.  ed.)  1389. 
Peoples  Gaslight  &  Coke  Co.  r.  Cbi-  19.  New  Orleans  Gas-Lijht  Co..  «. 
cago,  194  U.  S.  1,  24  S.  Ct.  520,  48  Louisiana  Light,  etc.,  Co.,  115  U.  S. 
U.  S.  (L.  ed.)  851;  Chirago  Union  650,  6  S.  Ct.  252,  29  U.  S.  (L.  ed.) 
Traction  Co.  v.  Chicago,  199  III.  484,  516. 

65  N.  E.  451,  59  L.R.A.  631.  20.  Tennessee  i-.  Whitw'orth,  117  U. 

17.  tomlinson  «.  Branch,  15  Wall.  S.  139,  C  S.  Ct.  G-10,  29  U.  S.  (L.  ed.) 
460,  21  U.  S.  (L.  ed.)  189;  Scotland  833. 

County  V.  Thomas,  94  U.  S.  682,  24      Note:  89  A.  S.  R.  624. 
U.  S.  (L.  ed.)  219;  Tennessee  v.  Whit-      1.  Shaw  v.  Covington,  194  U.  S.  593, 
worth,  117  U.  S.  139,  6  S.  Ct.  649,  24  S.  Ct.  754,  48  U.  S.  (L.  ed.)  1131. 
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porate  privilegeSj  but  are  privileges  of  the  stockholders  or  of  the 
sen'ants  of  tho  ccffporation.  Such  are  exemptions  of  the  corporation's 
servants  from  military  or  jury  duty,  yet  it  has  been  held  that  such  a 
privilege  pa-^ses  to  the  servants  of  the  consolidated  coi-poration.^  On 
the  other  hand  there  is  authority  to  the  effect  that  an  exemption  of 
the  stockholders  of  the  constituent  corporations  from  indi^'idual  lia- 
bility for  the  debts  of  their  corporations  does  not  inure  to  the  benefit 
of  the  stockholders  of  the  consolidated  corporation,  which  succeed?: 
to  "exemptions  and  immunities  of  the  constituent  cori,)orations,"  as 
such  an  exemption  is  not  an  exemption  or  immunity  of  iJie  constituent 
corporations,  but  concerns  solely  the  stockholders  and  the  corporate 
creditors.*  It  is  well  recognized  that  where  two  or  more  corporations 
are  consolidated  the  consolidated  corporation  is  subject  to  all  the 
restrictions  and  duties  of  those  out  of  which  it  was  created.*  But 
the  duties  of  the  consolidated  corporation  are  only  such  as  were 
imposed  upon  the  constituent  corporation.*  Thus  it  is  said  that  if 
one  railroad  company  is  merged  in  another,  and  the  right  of  the 
former  to  charge  toll  over  its  road  is  limited  to  a  certain  amount  and 
the  right  of  tlie  other  company  in  this  respect  is  greater,  the  restric- 
tion as  to  tolls  chargeable  over  the  road  of  the  former  will  be  binding 
upon  the  latter,  but  the  consolidated  corporation  is  not  required  to 
charge  the  lesser  rate  over  the  other  portions  of  ita  road.* 

150.  Municipal  Aid. — Where  the  privilege  of  receiving  subscrip- 
tions or  other  aid  from  municipal  corporations  is  conferred  upon  a 
private  corporation,  such  as  a  railroad  comjiany,  and  such  private 
corporation  is  consolidated  with  another  corporation,  the  consolidated 
corporation  succeeds  to  the  right  of  the  constituent  corporation  to 
receive  such  subscriptions  or  other  aid  from  the  municipal  corpora- 
tions.^  The  same  principle  applies  to  the  power  of  a  municipality  to 

2.  Note:  89  A.  S.  R.  624.  County  v.  Nicolay,  9r>  U.  S.  619,  24  U. 

3.  Minneapolis,  etc.,  Ry.  Co.  v.  S.  (L.  cd.)  394;  Sdiuyler  County  v. 
Gardner,  177  U.  S.  332,  20  S.  Ct.  656,  Thomas,  08  U.  S.  169,  25  U.  S.  (L.  ed.) 


1  Tomlinson  v.  Branch,  Id  Wall.  25  U.  S.  (L.  ed.)  330;  Empire  u.  Dar- 

460,  21  U.  S.  (L.  ed.>  189;  Central  lington,  101  U.  S.  87,  25  U.  S.  (L.  ed.) 

Railroad,  etc.,  Co.  v.  Georgia,  92  U.  878;  Menasha  v.  Hazard,  102  U.  S. 

S.  665,  2;^  U.  S.  (L.  ed.)  757;  Ten-  81,  26  U.  S.  (L.  ed.)  «5;  Ilarter  v. 

uessee  v.  W'hitwortli,  117  U.  S.  139,  6  Kenioeban,  103  U.  S.  562,  26  U.  S. 

S.  Ct.  649,  29  U.  S.  (L.  efl.)  833.  (L.  ed.)  411;  New  Buffalo  «.  Cambria 

Notes:  79  Am.  Dee.  425;  3  L.R.A.  Iron  Co.,  105  TJ.  8.  73,  26  U.  S.  (L. 


5.  Brown  r.  Susquehanna  Boom  Co.,  106  U.  S.  663,  1  S.  Ct.  620,  27  U.  S. 
109  Pa.  St.  57,  1  Atl.  156,  58  A.  S.  R.  (L.  ed.)  307;  Groen  County  tj.  Con- 
708.  ness,  109  U-  S.  104,  3  S.  Ct.  69,  27 

6.  Tomlinson  v.  Hranch,  15  Wall.  U.  S.  (L.  ed.)  872;  Livingston  Co.  v. 
460,  21  U.  S.  (L.  8(1.)  189.  Portsmouth  First  Nat.  Bank,  128  U. 

7.  Scotland  County  v.  Thomas,  94  S.  102,  9  S.  Ct.  18,  32  U.  S.  (L.  ed.) 


44  U.  S.  (L.  ed.)  793. 


88;  Wilson  v.  Salamaea,  99  U.  S.  499, 


437. 


ed.)  1024;  Chickaming  r.  Carpenter, 


V.  S.  682,  24  U.  S.  (L.  ed.)  219;  Henry 


359. 
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nid  a  corporate  enterprise  by  a  donation.  Like  the  power  to  sab- 
scribe,  it  is  a  privilege  of  the  company  which  passes  to  its  consolidated 
siicceiisor,  and  a  donation  by  the  m^pieipality  of  its  bonds  to  the 
consolidated  corporation  is  vajid.* 

151.  Exemption  from  Taxation  in  General. — Of  the  various  privi- 
leges of  constituent  companies  concerning  which-  the  question  has 
arisen  whether  they  vest  in  the  consolidated  corporation,  none  have 
more  frequently  engaged  the  attention  of  the  courts  than  exemptions 
from  taxation.  The  general  rule  is,  that  exemptions  from  taxation 
are  to  be  strictly  construed,  and  their  operation  is  never  to  be  extended 
by  construction.  The  power  and  the  right  of  the  state  to  tax  are 
always  presumed,  and  the  exemption  must  be  clearly  granted;*  and 
an  exemption  from  taxation  possessed  by  one  of  the  constituent  cor- 
poiutions  ordinarily  does  not  pai^s  to  the  consolidated  corporation.*" 
It  is  well  recognized,  however,  that  such  an  exemption  may  pass  to 
the  consolidated  corporation  by  the  us-e  of  apt  words  in  the  statute 
authorizing  the  consolidation.**  What  are  such  apt  words  is  a  ques* 
tion  upon  which  the  authorities  are  conflicting  and  with  reference  to 
which  the  decisions  of  the  courts  are  not  easily  reconciled.  It  has 
been  stated  by  high  authority  that  the  word  "immunity"  or  "exemp- 
tion" is  ordinarily  necessary  to  pass  such  exemption  from  taxation, 
and  that  a  more  transfer  of  the  "privileges"  of  a  constituent  company 
will  not  be  sufficient  unless  there  are  other  provisions  showing  it  to 
be  the  legislative  intent  that  the  exemption  should  pass.  Such  a  rule 
is  said  to  be  favored  by  the  weight  of  authority  as  well  as  the  better 
opinion.'*  The  cases  are  not  in  harmony,  however,  and  language 
falling  far  sliort  of  tliat  required  under  this  rule  has  frequently  been 

Notes:  89  A.  S.  R.  631;  5  L.R.A.  Hewes,  183  U.  S.  66,  22  S.  Ct.  26, '46 


8.  Harter  v.  Keniochan,  103  U.  S.  ton  &  W.  R.  Co.,  89  N.  C.  291,  45  Am. 
562,  26  U.  S.  (L.  ed.)  411;  New  Buf-  Rep.  679. 

falo  V.  Cambria  Iron  Co.,  105  U.  S.  Note:  60  L.R.A.  101. 

73,  26  U.  S.  (L.  ed.)  1024;  Chickam-  11.  Philadelphia  &  Wilmington  R. 

ing  V.  Carpenter,  lOG  U.  S.  663,  1  S.  Co.  v.  Maryland,  10  How.  376,  13  U. 

Ct.  620,  27  U.  S.  (L.  ed.)  307.  S.  (L.  ed.)  461;  Central  Railroad  & 

Note:  89  A.  S.  R.  032.  Banking  Co.  v.  Georgia,  92  U.  S.  665, 

9.  See  Taxation.  23  U.  S.  (L.  ed.)  757;  Tennessee  v. 

10.  St.  Louis,  etc.,  R.  Co.  v.  Berry,  Wliitworth,  117  U.  S.  139,  6  S.  Ct. 
113  U.  S.  465,  5  S.  Ct.  529,  28  U.  S.  (i4!),  29  U.  S.  (L.  ed.)  833;  Keokuk, 
(L.  ed.)  1055;  Cook  i'.  People,  148  etc.,  R.  Co.  v.  Missouri,  152  U.  S. 
U.  S.  397,  13  S.  Ct.  645,  37  U.  S.  301,  14  S.  Ct.  592,  38  U.  S.  (L.  ed.) 
(L.  ed.)  498;  Keokuk  &  W.  R.  Co.  v.  450. 

Missouri,  152  U.  S.  301,  14  S.  Ct.  Note:  2  L.R.A.  565. 

592,  38  U.  S.  (L.  ed.)  450;  Norfolk,  12.  Phoenix  Fire  &  Marine  Ins.  Co. 

etc.,  R.  Co.  r.  Pendleton,  156  U.  S.  v.  Tennessee,  161  U.  S.  174,  16  S.  Ct. 

667,  15  S.  Ct.  413.  39  U.  S.  (L.  ed.)  471,  40  U.  S.  (L.  ed.)  660.    See  also 

574;  Yazoo  &  M.  V.  R.  Co.  v.  Adams,  Adams  v.  Yazoo,  etc.,  R.  Co.,  77  Miss. 

180  U.  S.  1,  21  S.  Ct.  240,  45  U.  S.  194,  24  So.  200,  317,  28  So.  956,  60- 

(L.  ed.)  .395;  Gulf  &  S.  1.  R.  Co.  v.  L.R.A.  33. 
E.  C,  L.  Vol.  VII.— 12.  177 


727  ;  52  L.RJV,  382. 


0.  S.  (U  ed.)  86;  Worth  v.  Wilming- 
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held  to  pasfs  an  imraunity  from  taxation.*'  Thus  an  exemption  of 
slock  from  tiixation  has  Leon  held  to  pa«?  under  a  transmission  of 
all  the  ri.i^lils  nnd  privileges  of.subjcet  to  all  restrictions  and  liabilities 
conrerrcd  and  imposed  upon,  the  constituent  corporations.**  Again, 
it  has  been  considered  that  where  one  of  the  constituent  corporations 
which  was  merged  in  the  oilier  was  entitled  to  an  exemption  from 
Uixation,  and  the  latter  succeeds  to  all  of  its  rights  and  privilejrcs,  the 
benefit  of  the  rii^ht  of  exemption,  so  far  as  the  property  received  from 
the  former  is  concerned,  inures  to  tlio  latter.**  Where  a  corporation 
whose  property  and  franchises  are  fully  subject  to  taxation  by  the 
state  is  mer.iied,  without  creating  a  new  corporation,  in  one  wdiich  is 
po.>*.«cs.-ied  of  a  limited  exoinption  from  taxation,  while  the  consoli- 
dated corporation  retains  its  limited  right  of  exemption  as  to  the 
property  and  franchises  held  by  it,  the  property  and  franchises  of 
the  other  constituent  corporation  remain  subject  to  taxation.**  Where 
the  exemption  from  taxation  enjoyed  by  the  constituent  company 
Wius  conditional  upon  "the  performance  of  certain  duties,  if  by  con- 
solidation their  perfonnance  is  rendered  inipo-ssible  tho  exemption 
does  not  pass.  If,  for.  instance,  the  exemption  is  to  continue  only 
until  the  investments  of  the  corporation  shall  yield  an  annual  net 
income  of  a  certain  amount,  tliia  obviously  involves  an  accounting 
twtween  the  old  company  and  tlie  state,  which,  by  reason  of  its  con- 
solidation, the  old  company  can  no  longer  make,  and  which  the 
<.-onsolidatcd  company  is  unable  to  make  for  it.*' 

152.  Extent  of  Exemption  from  Taxation. — Where  a  corporation 
formed  by  consolidation  is  given  the  rights  and  privileges  of  each  of 
its  constituents,  such  privileges  apply,  in  the  hands  of  the  consolidated 
company,  to  such  portions  only  of  its  property  as  they  applied  wlien 
held  by  the  constituent  corporations.  If,  for  instance,  but  one  of  tho 
constituent  companies  was,  at  the  time  of  consolidation,  exempt  from 
taxation,  the  fact  that  the  consolidated  company  succeeded  to  all  the 
righte  and  privileges  of  each  of  the  old  companies  will  not  extend  the 
immunity  from  taxation  to  all  the  property  held  by  the  new  company.- 
The  exemption  covei-s  only  such  ivropcrty  as  was  received  from  the  con- 

13.  aiainc  Cent.  Rv.  Co.  v.  Maine,  R.  139,  6  S.  Ct.  649,  29  U.  S.  (L.  ed.) 

U.  S.  49!),  24  U.  S.  (L.  ed.)  S;JG;  833. 
St.  Ijoiiis,  etc.,  Ry.  Co.  r.  Berrv,  113      15.  Tomiinson  v.  Branch,  15  Wall. 

U.  H.  41)5,  5  S.  t:t.  52!J.  28  U.  S.  (L.  4(i0.  21  U.  S.  (L.  e<l.)  189:  Cliarleston 

etl.)  lOr,.);  Toniiesscp  r.  WliitworLh,  r.  Branfli,  15  ■Wall.  470,  21  U.  S. 

117  U.  S.  1.'!!),  B  S.  Ct.  640.  29  U.  S.  (L.  ed.)  193. 

(L.  ed.)  833;  Keokuk,  etc.,  Ky.  Co.      16.  Central  R.  etc.,  Co.  v.  Georgia, 

V.  Missouri,  152  U.  S.  3(H,  14  S.  Ct.  92  U.  S.  6Uj,  23  U.  S.  (L.  ed.)  757. 


14.  Tennessee  v.  Whitworth,  117  U.      Note:  89  A.  S.  R.  619,  626. 


592,  38  U.  S.  (L.  ed.)  4.->0. 
Note:  89  A.  S.  R.  626. 


17.  Mnine  Cent.  R.  Co.  v.  Maine, 
96  U.  S.  499,  24  U.  S.  (L.  ed.)  836. 
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stituent  corporation  and  to  which  the  exemption  formerly  applied.** 
For  example,  where  a  railroad  company,  by  its  charter,  was  granted 
an  exemption  from  taxation  for  a  limited  period,  on  ita  afterwards 
becoming  merged  in  another  railroad  company,  which  becomes 
invested  with  all  the  former's  property,  rights,  and  privileges,  the 
exemption  and  its  limitation  accompany  the  property,  and  a  perpetual 
exemption  from  taxation  in  the  charter  of  the  latter  company  will 
not  be  extended  to  the  property  so  acquired,  without  express  words 
or  necessary  intendment  to  that  effect.^* 

153.  Effect  of  Constitutional  Provisions  at  Time  of  Consolidation. — 
As  heretofore  shown,  as  a  general  rule  by  the  consolidation  of  two 
or  more  corporations  there  is  created  a  new  and  entirely  distinct 
corporation.-"  Accordingly  the  legislative  grant  cannot  transcend  the 
constitutional  authority  existing  at  the  time  it  takes  effect.  If  the 
grant  of  certain  privileges  is  prohibited  to  the  legislature  by  the  con- 
stitution, they  can  no  more  be  conferred  upon  a  corporation  formed 
by  consolidation  than  upon  any  other  corporation  newly  formed  at 
tliat  time.  The  fact  that  one  or  all  of  the  constituent  corporations 
possessed  this  privilege  before  their  consolidation  is  immaterial.  The 
consolidated  corporation  is  created  at  the  time  of  consoUdation,  its 
powers  are  conferred  at  that  time,  and  such  creation  and  grant  of 
powers  is  necessarily  subject  to  the  constitutional  provisions  then  in 
force.*  If,  therefore,  at  tlie  date  of  consolidation  the  legislature  is 
prohibited  by  the  constitution  from  exempting  property  from  t€«- 
ation  or  from  granting  special  privileges,  the  consolidated  corpora- 
tion cannot  take  an  exemption  from  taxation,  although  such  an 
immunity  may  have  been  held  by  all  of  the  constituent  corporations, 
and  although  the  legislature  may  have  expressed  a  plain  intention  to 
confer  upon  it  all  the  privileges  and  immunities  formerly  held  by  the 
old  corporations.*   The  same  principle  applies  in  case  of  the  con- 

18.  Philadelphia,  etc.,  R.  Co.  v.  Co.  v.  Georgia,  98  U.  S.  359,  25  U.  S. 
Mainland,  10  How.  376,  13  U.  S.  (L.  (L.  ed.)  185;  Keokuk,  etc.,  R.  Co.  *. 
ed.)  461;  Tomlinson  v.  Branch,  15  Missouri,  152  U.  S.  301, 14  8.  Gf.  602, 
Wall.  460,  21  U.  S.  (L.  ed.)  189;  38  U.  S.  (L.  ed.)  450;  Adams  «. 
Delaware  Railroad  Tax,  18  Wall.  206,  Yazoo,  etc.,  R.  Co.,  77  Miss.  194,  24 
21  U.  S.  (L.  ed.)  888;  Central  RaU-  So.  200,  317,  28  So.  956,  60  L.R.A. 
road,  etc.,  Co.  v.  Georgia,  92  U.  S.  33  and  note,  affirmed  180  U.  S.  1,  21 
665,  23  U.  S.  (L.  ed.)  757;  Branch  S.  Ct.  282,  45  U.  S.  (L.  ed.)  395.  Se« 
V.  Charleston,  92  U.  S.  677,  23  U.  S.  also  Rochester  R.  Co.  v,  Rochester,  205 
(L.  ed.)  750;  Chesapeake,  etc,  R.  Co.  U.  S.  236,  27  S.  Ct.  469,  51  U.  S. 
V.  Virginia,  94  U.  S.  718,  24  U.  S.  (L.  ed.)  784. 

(L.  ed.)  310.  Note:  89  A-  S.  R.  633. 

Note;  89  A.  8.  R.  632.  2.  St.  Louis,  etc.,  Ry.  Co.  v.  Berry, 

19.  Tomlinson  v.  Branch,  15  Wall.  113  U.  8.  465,  5  S.  Ct.  529,  28  U.  S. 
460,  21  U.  S.  (L.  ed.)  189.  (L.  ed.)  1055;  Keokuk,  etc,  R.  Co. 

20.  See  aupra,  par.  145.  v.  Missouri,  152  U.  8.  301,  14  S.  Ct. 
1.  Shidds  V.  Ohio,  95  U.  S.  319,  24  592,  38  U..  S.  (L.  ed.)  450;  Tazoo, 

U.  8.  (L.  ed.)  357;  Atlantic,  ste.,  R.  etc,  R.  Co.  v,  Vicksborg,  209  U.  S. 
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solidation  of  electric  light  companies  as  regards  an  «xclusiTe  privilege 
possessed  by  one  of  the  constituent  companies  of  furnishing  electricity 
to  a  particular  locality.*  For  like  reasons  where,  at  the  time  of  con- 
solidation, the  constitution  reserves  the  right  of  the  legislature  to 
alter,  amend  or  r^eal  any  charter  granted,  if,  prior  to  consolidation, 
any  of  the  constituent  companies  held  an  absolute  and  irrepealable 
privilege,  such  privilege  may,  if  tiie  legislature  so  intends,  pass  to  the 
consolidated  company,  but  it  is  no  longer  irrepealable.  The  con- 
stitutional provision  existing  at  the  time  of  consolidation  enters  into 
and  forms  a  part  of  the  grant  to  the  new  company,  and  such  grant 
may  be  altered,  amended  or  repealed  at  any  time,  wiUiout  any  impair- 
ment of  the  obligation  of  contracts.*  On  the  other  hand  there  is 
good  authority  for  the  statement  that  the  authority  given  to  counties 
and  towns  to  subscribe  to  the  capital  stock  of  a  railroad  company  is 
not  extinguished  by  the  subsequent  consolidation  of  that  company 
with  others,  although  at  the  time  of  the  oonsoUdation  a  constitutionid 
provision  prohibits  the  legislature  from  authorizing  any  municipalitiy 
to  subscribe  for  stock  unless  two-thirds  of  the  voters  of  the  munici- 
pality, at  a  regular  or  special  election,  assent  thereto.  This  is  said 
to  be  true  because  the  provision  was  not  intended  to  take  away  any 
authority  already  granted  but  only  to  prohibit  grants  made  in  the 
future,  and  a  subscription  to  the  stock  of  the  consolidated  company 
will  be  upheld.*  Sudi  a  rule  has  not,  however,  gone  unchallenged  * 
154.  Sttbscriptions  to  Stock  of  Constituent  Corporations. — Since, 
in  the  absence  of  some  provision  to  the  contrary,  the  new  company 
succeeds  on  consolidation  to  all  the  property,  privileges  and  z^ts 
of  the  old  or  constituent  corporations,  it  manifestly  succeeds  to  the 
rights  of  tiie  latter  to  collect  subscriptions  to  their  capital  stock,  unless 
the  consolidation  has  had  the  effect  of  releasing  the  subscribers. 
Whether  it  has  such  effect  is  to  be  determined  by  the  same  principles 
as  apply  to  the  right  of  a  stockholder  to  withdraw  from  the  cor- 
poration, and  recover  the  amount  of  his  interest.  The  pivotal  ques- 
tion in  each  case  is  whether  or  not  the  subscriber  or  stockholder  has 
assented  expressly  or  impliedly  to  the  consolidation.'  It  must  be 
conceded,  as  a  general  rule,  that  a  subscriber  to  the  stock  of  a  rail- 

358,  28  S.  Ct.  510,  52  U.  8.  (L.  ed.)  Go.  «.  Maine,  96  U.  S.  499,  24  U.  8. 

833;  Adams  v.  Yazoo,  etc.,  R.  Co.,  (L.  ed.)  836;  Atlantic,  etc,  R.  Co.  «. 

77  MiBS.  m,  24  So.  200,  317,  28  So.  Oeorgia,  08  U.  S.  359,  25  U.  8.  (L. 

956,  60  L.R.A.  33,  agirmed  180  U.  S,  ed.)  185. 

1,  21  S.  a.  282,  45  U.  S.  (L.  ed.)  ■  Note:  89  A.  S.  R.  634. 
395.  5.  ScoUaiid  Coonty  v.  Tbomas,  94  U. 

Note:  89  A.  S.  R.  633.  8.  682,  24  U.  S.  (L.  ed.)  219.  Set 

3.  Sbaw  V.  CoviogtOQ,  194  U.  S.  593,  also  Henry  County  v.  Nicolay,  96  17. 
24  S.  Ct.  754,  48  U.  S.  (L.  ed.)  1131.  S.  619,  24  U.  S.  (L.  ed.)  394, 

4.  Shields  v.  Ohio,  95  TJ.  S.  319,  24  6.  Note:  89  A.  S.  R.  634. 
C.  8.  (L.  ed.)  357;  Uaine  Gent.  Ry.     7.  Note:  89  A.  8.  R.  628. 
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road  company  is  released  from  any  obligation  to  pay  his  aubecription 
by  a  fundamental  alteration  of  the  charter.  The  reason  of  the  rule 
is  evident  A  subscription  is  always  presumed  to  have  been  made  in 
view  of  the  main  design  of  the  corporation,  and  of  the  arrangements 
made  for  its  accomplishment.  A  radical  change  in  the  organization 
or  purposes  of  the  company  may^  therefore,  take  away  the  motive 
which  induced  the  subscriptioUj  as  well  as  affect  injuriously  the 
consideration  of  the  contract*  So  if  at  the  time  a  stock  subscription 
was  made  there  was  no  law  authorizing  the  corporation  to  consolidate 
with  another  corporation,  a  subsequent  consolidation  without  the  con- 
sent of  a  subscriber  to  its  stock  releases  him  from  liability  on  his 
sul»cription,  as  this  involves  a  most  fundamental  change .•  Still 
although  a  subscriber  for  stock  in  a  corporation  is  released  from  his 
subscription  by  a  subsequent  fundamental  altezution  of  the  organiza^ 
tion  or  purposes  of  the  corporation,  this  is  only  when  it  is  not  pro- 
vided for  or  contemplated  by  either  the  charter  itself  or  the  general 
laws  of  the  state.*®  The  principles  just  laid  down  are  of  equal  force 
whether  the  subscriber  is  an  individual  or  a  municipal  or  other  public 
corporation.  If  a  municipal  corporation,  authorized  to  make  a  sub- 
scription, has  subscribed  for  the  stock  of  a  corporation  which  at  the 
time  of  the  subscription  was  empowered  to  effect  a  consolidation  with 
otiier  corporations,  it  will  not  be  released  by  a  subsequent  consolida- 
tion, and  bonds  issued  by  it  in  payment  of  the  stock  are  valid  and 
enforceable  against  it*^ 

Debts  and  Liabilitiea  of  Constituent  Corporations 

155.  In  General. — The  constituent  corporations  cannot  by  consoli- 
dation escape  the  payment  of  their  debts  incurred  before  tiie  con- 
solidation or  defeat  the  right  of  their  creditors  to  subject  their  prop- 
er^ to  the  satisfaction  of  such  debts.**  The  consolidated  corporation 
takes  the  property  of  the  constituent  corporation  with  notice  of  such 

8.  Nugent  v.  Putnam  County,  19  24  U.  S.  (L.  ed.)  322;  Henry  County 
WaU.  241,  22  U.  S.  (L.  ed.)  83.  See  t».  Nicolay,  95  U.  S.  619,  24  U.  S. 
infra,  par.  191  et  »eq.,  as  to  gencoal  (L.  ed.)  394;  Wilson  v.  SfdamaiMa,  99 
liability  on  stock  stibscriptions.  U.  S.  499,  25  U.  S.  (L.  ed.)  330;  New 

9.  State  V.  Bailey,  16  Ind.  46,  79  Buffalo  v.  Cambria  Iron  Co.,  105  U.  S. 
Am.  Dec.  405.  73,  26  U.  S.  (L.  ed.)  1034;  Chiekaming 

Notes:  79  Am.  Dec.  424  ;  89  A.  S.  v.  Carpenter,  lOS  U.  S.  663,  1  S.  Ct 
R.  628;  13  LJl^.  781;  52  L.R.A.  620,  27  U.  S.  (L.  ed.)  307;  Batee 
390.  County  v.  Winters,  112  U.  S.  325,  6 

10.  Nugent  v.  Fntnam  County,  19  S.  Ct  157,  28  U.  S.  (L.  ed.)  744;  Liv- 
Wall.  241,  22  XT.  S.  (L.  ed.)  83.        ingston  County  v.  Portsmoatb  First 

Notes:  '79  Am.  Dee.  424;  89  A.  S.  Nat  Bank,  128  U.  S.  102,  9  S.  Ct  18, 
S.  629  ;  5  URA.  727  ;  62  IaR.A  382.  32  U.  S.  (U  ed.)  360. 

11.  Nugent  V.  Fntnam  Comity,  19     Note:  89  A  8.  R.  629. 

WaU.  241,  22  U.  S.  (L.  cd.)  83;  East  IS.  Morrieon  v.  American  Snuff  Go, 
Uncoln  V.  Davenport,  94  U.  S.  801,  79  Miss.  330,  30  So.  723,  89  A.  S.  B. 
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trust  and  does  not  occupy  the  position  of  a  bona  fide  purchaser  for 
value;  consolidation  is  wholly  unlike  the  bona  fide  sale  of  the  assets 
of  one  corporation  to  another.''  And  it  is  well  settled,  and  frequently 
BO  provided  in  the  statutes  authorizing  consolidation,  that  where  a 
consolidation  is  effected,  and  thereby  a  new  corporation  is  created 
and  the  constituent  corporations  extinguished  or  one  of  the  con- 
stituent corporations  is  merged  in  the  other,  the  latter  continuing  its 
corporate  existence,  the  consolidated  corporation  is  liable  for  the  lia- 
bilities of  the  constituent  corporation's  existing  at  the  time  of  the 
consolidation.'*  In  some  of  the  eases,  to  the  statement  that  the  new 
company  will  be  answerable  for  the  d^ts  and  liabilities  of  the  old, 
there  is  added  the  qualification,  "at  least  to  the  extent  of  the  prop- 
erty received  by  it  from  the  old  corporation."  The  qualification 
seems,  however,  to  have  been  employed  from  an  abundance  of  caution, 
rather  than  because  of  any  rule  limiting  the  liability  of  the  con- 
solidated company  for  the  debts  of  its  constituents  to  the  eident  of 
the  property  received  from  them,  and  is  not  referred  to  in  the  great 
majority  of  cases.'*  The  foundation  of  this  liability  of  a  consolidated 
corporation  may  rest  on  a  statute  or  on  an  agreement  Qither  expressed 
or  implied.  If  the  statute  does  not  provide  that  the  new  company 
shall  assume  the  debts  and  liabilities  of  the  constituent  companies, 
and  there  is  no  expressed  agreement  respecting  the  same,  the  debts 
of  the  original  companies  follow  as  an  incident  of  the  consolidation, 
and  become  by  implication  the  obligations  of  the  new  corporation." 
And  the  liability  of  the  consolidated  corporation  for  the  debts  and 
obligations  of  its  constituents,  whether  imposed  by  statute,  by  express 
agreement,  or  as  an  incident  of  consolidation,  cannot,  as  against  third 

598;  Vicksbnrg,  etc..  Tel.  Co.  v.  Citi-  Ind.  501,  20  N.  E.  432,  3  L.R.A.  435 

zens'  Tel.  Co.,  79  Miss.  341,  30  So.  725,  and  note;  Chicago,  etc.,  R.  Co.  v.  Hall, 

89  A.  S.  R.  656.  135  Ind.  91,  34  N.  £.  704,  23  L.R.A. 

13.  Morrison  v.  American  Snuff  Co.,  231  and  note;  Berry  v.  Kansas  City, 
79  Miss.  330,  30  So.  723,  89  A.  S.  R.  ete.,  R.  Co.,  52  Kan.  759,  774,  34  Pao. 
598.  805,  36  Pac  724,  39  A.  S.  R.  371,  381; 

14.  Bailey  v.  New  Tork  C.  ft  H.  R.  Whiting  o.  Maiden,  etc.,  R.  Co.,  202 
R.  Co.,  22  Wall.  604,  23  U.  S.  (L.  ed.)  Mass.  298,  88  N.  E.  007,  132  A.  S.  R. 
840 :  Wabash,  etc.,  R.  Co.  v.  Ham,  114  493. 

U.  S.  587,  5  S.  a.  1081,  29  U.  S.  (L.  Notes:  79  Am.  Dee.  425,  426;  89 

ed.)  235;  Tennessee  v.  Whitworth,  117  A.  S.  R.  636;  2  LitJL  565  ;  5  L.R.A. 

U.  S.  139,  6  S.  Ct.  649,  29  U.  S.  (L.  726;  52  L.R.A.  390;  32  L.R.A.(N.S.) 

ed.)  833;  Union  Pae.  Ry.  Co.  v.  Mc-  616;  47  L.R.A.(N.S.)  1058. 

Alpine,  129  U.  S.  305,  9  S.  Ct  286,  16.  Atlantic,  etc.,  R.  Co.  v.  John- 

32  U.  S.  (L.  ed.)  673;  Capital  Trac-  son,  127  6a.  392,  56  S.  E.  482,  U 

tion  Co.  o.  Offutt,  17  App.  Cas.  (D.  L.R.A.(N.S.)  U19. 

C.)  292,  53  L.R.A.  390;  Atlantic,  etc..  Note:  89  A.  S.  R.  638. 

R.  Co.  V.  Johnson,  127  Qa.  392,  56  16.  Berry  v.  Ean«a8  City,  etc.,  R. 

S.  E.  482,  11  L.R.A.(N.S.)  1119  and  Co.,  52  Kan.  774,  36  Pac  724,  39  A. 

note;  Indianapolis,  etc.,  R.  Co.  v.  S.  R.  381;  Morrison  v.  American  Snoff 

Jones,  29  Ind.  4G5,  95  Am.  Dec.  654;  Co.,  79  Miss.  330,  30  So.  723,  89  A.  S. 

Louisville,  etc.,  R.  Co.  v.  Boney,  117  R.  598. 

182 


Digitized  by  Google 


7  B.  G.  L.  GORPOBATIONS  t  156 

persons,  auch  as  creditors,  be  cast  off  by  any  agreement  of  the  parties 
to  tibe  consolidation.^'  And  where,  by  the  statute  authorizing  the 
consolidation  of  two  corporations,  it  was  provided  that  "all  debts  and 
liabilities  incurred  by  eitlier  of  said  corporations,  except  mortgages, 
shall  thenceforth  attach  to  such  new  corporation," — the  phrase  "except 
mortgages"  was  held  not  to  be  intended  to  except  the  consolidated 
company  from  liability  on  debts  of  its  constituents  which  were  secured 
by  mortgages,  but  merely  to  restrict  the  lien  of  such  mortgages  to  the 
property  covered  by  them  in  the  hands  of  the  C0|nstituent  corpora- 
tions.'^  All  defenses  which  were  open  to  the  constituent  company  are 
likewise  available  to  the  consolidated  corporation.^' 

156.  Purchase  by  One  Corporation  of  Stock  and  Assets  of  Another 
Corporation. — With  respect  to  the  liability  of  the  consolidated  corpo- 
ration it  is  important  to  distinguish  a  consolidation  proper  and  the 
purchase  of  the  assets  of  one  corporation  by  anotJier.  In  the  latter 
case  the  liability  of  the  purchasing  corporation  is  very  similar  to  the 
liabihty  of  an  individual  who  purchases  the  assets  of  a  debtor,  and  it 
does  not,  by  reason  of  the  purchase  merely,  become  hable  for  the 
debts  of  the  selling  corporation ;  ™  and  unlea  the  purchase  can  be 
attacked  as  in  fraud  of  the  croditors  of  the  .gelling  corporation,  the 
purchasing  corporation  holds  the  property  purchased  free  from  any 
claim  on  the  part  of  the  creditors  of  the  selling  corporation ;  *  and  this 
rule  applies  to  a  corporation  which  succeeds  to  the  property  and 
rights  of  another  corporation,  through  the  medium  of  a  sale  on  a 
decree  of  foreclosure.*  So  it  may  be  stated  as  a  general  rule  that 
in  order  to  render  the  purchasing  company  personally  liable  for  the 
debts  of  the  selling  corporation,  it  must  appear  that  (a)  there  be  an 
agreement  to  assume  such  debts;  (b)  the  circumstances  surrounding 
the  transaction  must  warrant  a  finding  that  there  was  a  consolidation 
of  the  two  corporations;  or  (c)  that  the  purchasing  corporation  was  a 
mere  continuation  of  the  selUng  corporation;  or  (d)  that  the  trans- 

17.  Note:  89  A.  S.  R.  643,  646.  See  Cabinet  Co.,  140  la.  223,  118  N.  W. 
also  Berry  V.  Kansas  City,  etc.,  R.  Co.,  456,  32  L.R.A.(N.S.)  616  and  note; 
52  Kan.  774,  36  Pae.  724,  39  A.  S.  B.  Whitney  v.  Maiden,  etc.,  B.  Co.,  202 
381.  Mass.  298,  88  N.  E.  907,  132  A.  8.  R. 

18.  Note:  89  A.  S.  R.  636.  493;  Vieksburg,  etc.,  Td.  Co.  v.  Citi- 

19.  Soatbern  Steel  Co.  v.  Hopkins,  zens  Tel.  Co.,  79  Miss.  341,  30  So.  725, 
157  Ala.  175,  47  So.  274, 131  A.  S.  R.  89  A.  S.  B.  656;  Missouri  Lead  Miu., 
20, 16  Ann.  Cas.  690,  20  LJtA.(N.S.)  etc.,  Co.  v.  Rienliara,  114  Mo.  218,  21 
848.  S.  W.  488,  35  A.  S.  R.  746. 

20.  Denver,  etc.,  R.  Co.  v.  Hanne-  Note:  11  L.R.A.(N.S.)  1131. 

n43  Colo.  122,  D5  Pae.  343,  127  A.  1.  Vicksborg,  etc.,  TeL  Co.  v.  Citi- 

.  100, 16  L.R.A.(N.S.)  874;  Capi-  zens  Tel.  Co.,  79  Miss.  341, 30  So.  725, 

tal  Traction  Co.  v.  Offutt,  17  App.  Cas.  89  A.  S.  R.  656. 

(D.  C.)  292,  53  LJI.A.  390;  W.  E.  2.  Midland  Ry.  Co.  v.  Fisher,  125 

Austin  Co.  v.  T.  L.  Smith  Co.,  138  Oa.  Ind.  19,  24  N.  E.  756,  21  A.  S.  R.  189, 

651,  75  S.  E.  1048,  Ann.  Cas.  1913E  8  L.R.A.  604. 
10^  and  note;  Luedecke  v.  Des  Moines 
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action  waa  fraudulent  in  fact.*  Still  a  court  of  equity  will  scrutinize 
with  jealousy  such  a  transaction  whereby  the  assets  of  an  insolvent 
corporation  are  diverted  from  its  creditors.'  And  if  there  is  in  fact 
a  consolidation  or  merger  though  under  the  guise  of  a  purchase  or 
sale,  the  corporation  may  become  liable  for  the  liabilities  of  the 
selling  corporation,  and  it  is  generally  held  to  indicate  a  consolidation 
rather  than  a  sale  if  payment  is  made  in  the  stock  of  the  purchasing 
company."  The  legislature  in  authorizing  one  corporation  to  pur- 
chase the  stock  and  assets  of  another  corporation  may  impose  on  it 
liability  for  the  obligations  of  the  corporation  thus  absorbed.  And  it 
has  been  held  that  where  statute  provides  that  in  Uie  event  of  the 
purchase  by  one  corporation  of  the  capital  stock  and  assets  of  another, 
the  purchasing  corporation  shall  become  liable  for  the  obligations 
of  the  selling  corporation,  the  former  is  liable  to  a  suit  in  equity  to 
compel  the  payment  of  judgments  against  the  latter,  though  it  was 
ignorant  thereof  at  the  time  of  the  purchase.*  So  where  one  cor- 
poration purchases  the  property  and  assets  of  another  corporation  it 
may  by  express  agreement  impose  on  itself  a  liability  for  the  debts 
and  liabilities  of  the  latter,  the  extent  of  the  liability  of  the  purchasing 
corporation  depending,'%f  course,  on  the  terms  of  the  ^reement' 
The  statute  of  limitations  will  apply  to  a  suit  in  equity  by  a  creditor 
of  a  corporation  which  ceases  to  do  business  against  one  who  absorbs 
its  assets  and  assumes  to  continue  the  business,  to  apply  such  assets  to 
his  claim;  but  it  will  not  begin  to  run  until  judgment  is  obtained 
against  the  corporation,  and  its  insolvency  is  disclosed.* 

157.  Particular  Liability  of  Constituent  Corporations. — The  con- 
solidated corporation  is  answerable  for  the  performance  of  executory 

8.  Lnedeeke  v.  Des  Moines  Cabinet  7.  Billn^er  Lmnber  Co.  v.  Mear- 

Co.,  140  la.  223,  118  N.  W.  456,  32  chants'  Coal  Co.,  66  W.  Ya.  696,  66  S. 

L.RJV.(K.S.)  616  and  note.  E.  1073,  26  L.R.A.(N.S.)  1101  and 

4.  Altoona  v.  Richardson  Gas,  etc.,  note.    See  Capital  Traction  Co.  v. 

Co.,  81  Kan.  717,  106  Pac.  1025,  26  Offcutt,  17  App.  Cas.  (D.  C.)  292,  53 

li.R.A.(N.S.)  651;  Morrison  v.  Amer-  L.R.A.  390,  holding  that  a  covenant  by 

ican  Snufl  Co.,  79  Miss.  330,  30  So.  a  corporation  pardiasing  the  property 

723,  89  A.  S.  R.  598;  Vicksbnrg,  etc,  and  franchise  of  another  to  "assume, 

Tel.  Co.  V.  Citizens  Tel.  Co.,  79  Miss,  discharge  and  perform  all  the  obli- 

341,  30  So.  725,  89  A.  S.  R.  656;  Wil-  gations"  of  the  prior  company  "and 

liams  V.  Commercial  Nat.  Bank,  49  all  its  liabilities  a£  what  kind  soever," 

Ore.  492,  90  Pac.  1012,  91  Pac.  443,  does  not  make  the  porchaser  directly 

11  L.RA.(N.S.)   857;  Jennings  v.  responsible  to  a  third  party  for  a  lia- 

Crystal  Ice,  etc.,  Corp.,  128  Tenn.  231,  bility  of  the  older  company,  irrespec- 

159  S.  W.  1088,47  iIr.A.(N.S.)  1058  tive  of  what  its  liabiUty  in  equity 

and  note.  m^ht  he. 

Note:  11  L.R.A.(N.S.)  1127.  8.  Williams   «.   Commercial  Nat 

6.  Note:  Ann.  Cas.  1913E  1046.  Bank,  49  Ore.  492,  90  Pae.  1012:  81 

6  Whiting  V.  Maiden,  etc.,  R.  Co.,  Pae.  413, 11  ]iR.A.(N.S.)  857. 
202  Mass.  298,  88  N.  E.  907, 132  A.  S. 
B.  493. 
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eontracts  entered  into  by  the  consolidating  corporations,  and  by  which 
they  were  bound  at  the  time  of  consolidaUon,*  such  as  a  contract  to 
convey  land,**  a  mileage  ticket  issued  by  a  consolidating  railroad 
company,**  or  a  contract  of  one  of  the  constituent  railroad  corpora- 
tions to  haul  the  cars  of  a  third  company  ov«  its  tracks.**  Where  the 
obligation  which  is  sought  to  be  enforced- against  the  consolidated 
corporation  is  a  contract  of  one  of  the  constituent  corporations  to 
convert  a  bond  issued  by  it  into  the  stock  of  the  constituent  corpora- 
tion at  the  option  of  the  bondholder,  the  decisions  are  not  in  complete 
accord,  and  while  the  terms  of  the  consolidation  may  be  such  as  to 
confer  upon  the  bondholders  rights  against  the  consolidated  corpora- 
tion under  the  option,^'  it  has  been  held  that  such  an  option  does  not 
preclude  a  consolidation  making  no  provision  for  its  performance.*' 
And  a  bondholder,  who  is  also  a  stockholder  and  in  his  character  as 
such  consented  to  and  promoted  die  consolidation,  is  not  entitled  io 
convert  his  bonds  into  the  equivalent  stock,  when  he,  being  cognizant, 
neglected  the  opportunity  so  to  do  at  the  time  of  the  consolidation; 
but  his  right  is  tiiereafter  limited  to  the  collection  of  the  debt  repre- 
sented by  the  bonds.*'  The  liability  of  the  consolidated  corporation 
on  the  contracts  of  the  constituent  corporations,  is  no  greater  than 
that  of  the  constituent  corporation.**  Thus  where  in  the  consolidation 
of  mlroad  corporations  one  of  the  constituent  corporations  had 
entered  into  a  contract  permitting  the  use  of  its  tracks  by  other 
corporations,  the  consolidated  corporation  is  only  bound  to  recognize 
the  obligation  as  to  all  tracks  held  by  that  particular  constituent 
corporation.*'  And  a  like  construction  is  given  to  a  contract  to  haul 
Pullman  cars.**  The  liability  incurred  by  the  consolidated  company 
is  not  confined  to  claims  arising  out  of  contracts  entered  into  by  the 
constituent  companies,  but  includes  liabilities  incurred  by  the  con- 
stituent corporations  through  the  tortious  acts  or  neglect  of  the 
latter  or  their  servants.**  So  the  consolidated  corporation  is  liable 
for  the  paymwt  of  an  internal  revenue  tax  which,  at  the  time  of  the 

9.  Note:  80  A  8.  R.  639.  17.  Note:  89  A.  S.  R.  641. 

10.  Union  Paeifie  R.  Co.  v.  IfeAl-  18.  Pullman's  Palace  Car  Co.  «. 
pine,  129  U.  6.  306,  9  8.  Ct  286,  32  Missoori  Pac.  R.  Co.,  115  U.  S.  587, 
U.  S.  (L.  ed.)  673.  6  S.  Ct.  194,  29  U.  S.  (L.  ed.)  499. 

11.  Note:  89  A.  S.  R..639.  19.  Atlantic,  etc.,  Ry.  Co.  v.  John- 

12.  PoUnuin's  Palace  Car  Co.  e.  son,  127  Ga.  39^  56  S.  B.  48^  11 
HisBonri  Pae.  Ry.  Co.,  115  U.  S.  687,  LJtA.(N.8.)  1119  and  note;  Indian- 
6  S.  Ct.  194, 29  U.  8.  (L.  ed.)  499.  apolia,  etc.,  R.  Co.  «.  Jones,  29  Ind. 

18.  Note:  89  A.  8.  R.  639.  465,  95  Am.  Dee.  654;  Berry  v.  Kan- 

14.  Note:  89  A.  S.  R.  641.  saa  City,  etc,  R.  Co.,  62  Kan.  769, 774, 

16.  Notes:  89  A.  8.  R.  640;  52  34  Pac.  805,  36  Pac  724,  39  A.  S.  B. 
LJIA.  390.  371,  381;  Texas,  etc,  Ry.  Co.  v.  Mnr- 

16.  Wabash,  etc,  R.  Co. «.  Ham,  114  phy,  46  Tex.  356,  26  Am.  Rep.  272. 
U.  8.  687,  5  8.  Ct.  1081,  29  U.  8.  (L.     Notes:  79  Am.  Dec  425,  426',  80 


«d.)  235. 


A.  8.  R.  638  ;  23LJI.A.  2SL 
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consolidation,  one  of  its  oonstiturat  corporations  was  under  obliga^ 
tion  to  pay,'* 

158.  Lien  of  Creditors  of  Constituejit  Corporations. — The  liability 
of  the  consolidated  corporation  for  the  debts  of  the  constituent  cor- 
porations is  the  same  as  theirs,  neither  greater  nor  less;  and  no  new 
lien  on  the  property  of  the  constituent  corporations  in  favor  of  their 
creditors  is  created  by  the  consolidation.^  So  a  mortgage  by  the  con- 
solidated corporation  has  been  held  entitled  to  precedence  over  the 
claims  of  unsecured  creditors  of  the  constituent  corporation,*  and 
a  like  priority  has  been  given  to  the  claim  of  a  bona  fide  purchaser 
from  the  consolidated  corporation.*  It  has  been  held  that  an  agree- 
ment by  the  consolidated  company  to  "protecf  ^  the  bonds  of  a  con- 
stituent, while  it  undoubtedly  creates  a  personal  obligation  on  the 
part  of  the  new  company,  does  not  create  a  lien  on  any  property  held 
by  it  in  favor  of  the  holders  of  such  bonds.*  On  the  other  hand  a 
corporation  formed  by  the  consolidation  of  other  corporations,  and 
taking  the  property  of  the  latter,  does  not,  it  is  well  settled,  occupy 
tiie  position  of  a  bona  fide  purchaser  of  such  property,  for  value  and 
without  notice  of  existing  liens  and  equities,  and  liens  upon  t^e 
property  of  a  constituent  corporation  clearly  remain  binding  after 
the  consolidation.*  So  mortgages  executed  by  the  consolidated  cor- 
poration are  subject  to  mortgages  of  the  constituent  corporations.*  ■ 
And  in  case  of  the  consolidation  of  navigating  corporations  an 

20.  Bailey  v.  New  York,  etc.,  R.  Co.  v.  Ham,  supra,  and  reached  the 

Co.,  22  Wall.  604,  22  U.  S.  (L.  ed.)  conelusioo  that  the  provision  in  the 

840.  articles  of  consolidation  created  a  lien 

1.  Wabash,  etc.,  Ry.  Co.  v.  Ham,  upon  the  property  of  the  constituent 
114  U.  S.  587,  5  S.  Ct.  1081,  29  U.  S.  corporation  in  the  hands  of  its  con- 
(L.  ed.)  235,  solidated  successor.   The  principle  of 

2.  Wabash,  etc.,  Ry.  Co.  v.  Ham,  this  holding  is  that  "where  property 
114  U.  S.  587,  5  S.  Ct.  1081,  29  U.  S.  is  transferred  upon  the  condition  that 
(L.  ed.)  235.  the  grantee  shall  pay  some  third  per- 

Note:  89  A.  S.  R.  644.    But  in  an  son  a  debt  or  sum  of  money,  the  latter 

Ohio  case  where  the  same  mortgage  by  acquires  an  equitable  lien  on  the  prop- 

the  consolidated  corporation  was  in-  erty  to  the  extent  of  the  debt  or  sam 

volved  as  in  Wabash,  etc.,  R.  Co.  v.  of  money  to  be  paid  him."    89  A.  S. 

Ham,  supra,  the  claims  of  creditors  of  E.  646  note;  23  L.E.A.  232  note, 

one  of  the  constituent  corporations  5.  The  Key  City,  14  Wall.  653,  20 

were  held  entitled  to  preference.   89  U.  S.  (L.  ed.)  896;  Union  Pacific  Ry. 

A.  S.  R.  G45  note.  Co.  v.  McAlpine,  129  U.  S.  305,  9  S. 

3.  McMahan  v.  Morrison,  16  Ind.  Ct.  286,  32  U.  S.  (L.  ed.)  673;  Diggs 
172,  79  Am.  Dec.  418.  v.  Fidelity,  etc.,  Co.,  112  Md.  50,  75 

4.  Wabash,  etc.,  Ry.  Co.  v.  Ham,  Atl.  517,  20  Ann.  Cas.  1274;  Morrison 
114  U.  S.  587,  5  S.  Ct.  1081,  29  U.  S.  v.  American  SnufE  Co.,  79  Miss.  330, 
(L.  ed.)  235.  30  So.  723,  89  A.  S.  E.  598. 

Note:  89  A.  S.  R.  637.  Notes:  89  A.  S.  R.  642  ;  3  L.E.A. 

But  in  a  later  case  in  Ohio  the  court  436;  23  L.R.A.  233. 
refused  to  follow  Wabash,  ete.,  Ry.     6.  Note:  89  A.  S.  R.  643. 
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admiralty  lien  against  a  vessel  of  one  of  the  constituent  corporationa 
has  been  held  enforceable  against  the  consolidated  corporation,  though 
the  lienor  may  have  been  guilty  of  such  laches  as  would  have  pre- 
vented the  enforcement  of  the  lien  against  a  bona  fide  purchaser  of 
the  vessel.'  So  if  a  constituent  railroad  company  has  mort^iged  its 
property  then  possessed  or  to  be  thei^after  acquired,  and  the  con- 
solidated company  increases  the  value  of  the  property  mortgaged  by 
the  avails  of  a  later  mortgage,  this  later  mortgage  must  be  postponed 
to  the  earlier  one  on  each  part,  just  as  if  each  constituent  company 
separately  had  put  a  second  mortgage  on  its  own  line  of  road.  The 
new  company  cannot,  in  such  case,  claim  that  its  duty  was  merely  to 
keep  the  property  in  statu  quo,  in  as  good  condition  as  when  received, 
and  that  as  against  first  mortgagees,  additions  and  improvements 
belong  to  itself  as  a  distinct  entity.  After  consolidation,  aa  before, 
accessions  to  the  road  are  accessions  to  a  mortgaged  estate,  and  subject 
first  to  the  mortgage  that  has  priority  of  date.^  As  regards  unrecorded 
mortgages  by  one  of  the  constituent  corporations,  bona  fide  pur- 
chasers or  mortgagees  holding  under  the  consolidated  corporation  are, 
it  would  seem,  entitled  to  the  same  protection  afforded  other  bona 
fide  purchasers  of  property  subject  to  secret  liens.* 

159.  Remedy  of  Creditors  of  Constituent  Corporations. — ^It  is  well 
settled  that  where  the  new  company  formed  by  a  consolidation  assumes 
or  has  imposed  on  it  the  liabilities  of  the  constituent  corporations,  a 
creditor  of  one  of  the  constituent  corporations  may  enforce  his  cMm 
directly  against  the  consolidated  corporation  in  an  action  at  law. 
No  previous  action  against  the  old  corporation  is  necessary,  nor  is  a 
suit  in  equity  required.***  The  privity,  some  cases  say,  necessary  to 
support  this  action,  is  created  by  the  statute  authorizing  the  con- 
solidation and  the  purchase  and  conveyance  under  it  Other  author- 
ities place  the  right  to  bring  such  action  on  the  ground  that  the 
effect  of  the  consolidation  is,  as  to  the  liabilities  of  the  old  company, 
not  to  dissolve  the  corporation  which  is  the  immediate  debtor,  but  to 
continue  its  existence  in  the  consolidated  corporation.  Hence,  if  by 
authority  of  law  and  the  act  of  the  partis,  the  consolidated  cor- 
porations are  molded  into  one  with  none  of  their  rights  impaired,  and 
none  of  their  responsibilities  lessened,  Uiere  is  no  good  reason  why 
the  same  proceedings  may  not  be  had  against  the  new  corporation  as 
might  have  been  had  against  the  old  to  compel  payment  of  liabilities. 
This  avoids  circuity  of  action  and  allows  the  party  with  whom  the  con- 
tract was  made,  or  to  whom  the  injury  was  done,  to  proceed  directly 

7.  The  Key  City,  14  WaU.  653,  20  IiJa.A.(N.S.)  1119  and  note;  Berry 
U.  S.  (L.  ed.)  896.  v.  Kansas  City,  ete;,  R.  Co.,  62  Kan. 

8.  Note:  89  A.  S.  R.  643.  759,  774,  34  Pac  805,  36  Pac.  724^  39 

9.  Note:  80  A.  S.  R.  644.  A.  S.  R.  371,  381. 

10.  Atlantic,  etc.,  Ry.  Go.  v.  John-  Notes:  79  Am.  Dec.  426  ;  89  A.  B. 
son.  127  Ga.  392,  56  S.  E.  482,  11  R.  636,  646;  59  A.  S.  R.  551. 
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against  the  corporation  which,  by  virtue  of  the  consolidation  proceed- 
ings, is  made  liable  for  if  And  the  fact  that  the  constituent  cor- 
porations are  to  be  deemed  as  still  in  existence  for  the  purpose  of 
protecting  the  rights  of  creditors  does  not,  where  the  consolidated 
company  assumes  or  has  imposed  upon  it  the  liabilities  of  its  con- 
stituents, prevent  suit  being  brought  by  a  creditor  of  the  old  against 
the  new  corporation.  In  such  a  case  the  effect  of  the  statute  is  to 
permit  the  prosecution  of  the  claim  against  either  the  new  or  the  old 
corporation.**  Nor  does  the  recovery  of  judgment  against  the  con- 
stituent corporation  affect  the  statutory  liability  of  the  consolidated 
company  for  the  debt.  Its  effect  is  simply  a  change  in  the  form  of  its 
liability  to  its  creditor.'*  In  some  of  the  cases  it  is  held  that  a  creditor 
may,  if  he  desires,  sue  the  consoHdated  corporation  in  equity;  that 
the  legal  remedy,  if  any  exists,  is  not  exclusive,  nor  does  it  deprive 
the  creditor  of  his  right  to  proceed  in  equity  on  the  theory  of  a  trust 
to  reach  the  property  of  the  constituent  company  in  the  hands  of  tJie 
consolidated  company.**  According  to  other  cases,  however,  if  the 
new  company  has  assumed  or  incurred  responsibility  for  the  debts 
and  liabilities  of  the  old,  there  is  no  occasion  for  a  resort  to  equity, 
and  the  remedy  at  law  being  adequate,  equity  will  have  no  jurisdic- 
tion.'* It  has  been  held  that  tJie  consolidated  corporation  may  be 
summoned  as  a  garnishee  by  a  creditor  of  one  of  the  constituent 
corporations  and  the  assets  received  from  the  latter  condemned  to  pay 
the  claim  of  such  creditor.'*  If,  by  the  statute  authorizing  con- 
solidation, the  constituent  corporations  remain  liable  for  their  debts 
as  before,  while  the  new  company  is  likewise  made  answerable  there- 
for, this  fact,  while  it  may  enable  a  creditor  of  one  of  the  old  com- 
panies to  sue  either  it  or  Uie  consolidated  corporation,  will  not  author- 
ize him  to  sue  them  jointly.'^  As  a  general  rule  tiie  action  should 
be  against  the  consolidated  corporation  by  its  name.'"  In  an  action 
against  a  consolidated  corporation  for  a  liability  of  one  of  the  com- 
panies of  which  it  was  formed,  the  pleadings  ^ould  aver  the  facts 
showing  the  consolidation  in  order  to  avoid  a  variance ;  the  complaint 
should  not  state  the  liability  as  one  originally  incurred  by  the  defend- 
ant, but  should  show  against  which  of  its  constituents  the  cause  of 
action  arose,  and  aver  such  facts  as  will  subject  the  consolidated  com- 
pany to  liability  therefor.'*  A  complaint  which  sets  out  the  statute 
authorizing,  and  the  fact  of,  consolidation  is,  however,  sufficient,  and 

11.  Note:  59  A.  S.  R.  551.  16.  Morrison  v.  American  Snaff  Co., 

12.  Note:  89  A.  S.  R.  618,  637.        79  Miss.  330,  30  So.  723,  89  A.  S.  E. 


14.  Vicksburg,  etc.,  Tel.  Co.  v.  Citi-  17.  Note:  89  A.  S.  R.  647. 
zens'  Tel.  Co.,  79  Miss.  341,  30  So.  725,     18.  Note:  23  L.R.A.  234. 


13.  Note:  89  A.  S.  R.  637. 


598. 


89  A.  S.  R.  656. 
Note:  89  A.  S.  R.  647. 
15.  Note:  89  A.  S.  R.  647. 


19.  Indianapolis,  etc.,  E,  Co.  v. 


Jones,  29  Ind.  465,  95  Am.  Dee.  66^ 
Note:  89  A.  S.  R.  647. 
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need  not  detail  the  various  steps  taken  to  effect  that  result,  nor  set 
out  the  articles  of  consolidation.'**  In  an  action  against  the  consoli- 
dated  corporation,  admissions  prior  to  the  consolidation,  on  the  part  of 
the  constituent  corporation  which  was  liable,  are  admissible  in  evi- 
dence against  the  consolidated  corporation.^ 

160.  Actions  Pending  against  Constituent  Corporations.— While  in 
the  statutes  authorizing  the  consolidation  of  corporations,  provi»on 
is  frequently  made  for  the  continued  existence  of  the  constituent 
corporations  for  the  purpose  of  prosecuting  and  defending  suits  by 
and  against  them,'  it  is  held  by  the  weight  of  authority,  that  such 
actions,  whether  by  or  against  a  corporation,  do  not  abate  by  reason 
of  its  consolidation.'  In  some  of  the  cases  the  procedure  adopted 
under  Uiese  circumstances  has  been  the  continuance  of  the  action 
to  judgment  in  the  name  of  the  old  corporation.*  The  more  frequent 
expedient  is  however  the  substitution  of  the  consolidated  company  as 
plaintiff  or  defendant,  and  the  continuance  of  the  action  in  its  name.' 
Where,  by  the  law  of  the  state  authorizing  the  consolidation,  suits 
pending  at  the  time  of  consolidation  are  deemed  not  to  have  seated, 
and  the  old  corporations  are  continued  in  existence  for  that  purpose, 
the  provision  applies  to  a  suit  in  a  federal  court  in  which  such  a 
corporation  is  a  party  at  the  date  of  consolidation.  This  is  not  because 
the  state  statute  is  operative  to  regulate  the  practice  and  procedure  of 
federal  courts  in  equity  suits,  but  because,  so  far  as  the  Htigant  life 
of  the  artificicd  person  (properly  a  party  to  tiie  suit  when  brought) 
is  concerned,  there  has  been  no  change,  the  only  power  which  could 
destroy  it  having  scrupulously  refrained  from  doing  so.* 

Consolidation  of  Corporations  of  Different  Jvaiadictione 

161.  In  General. — ^It  is  beyond  question  that  corporations  of  dif- 
■  ferent  states  may,  with  the  sanction  of  the  several  states,  be  con- 
solidated.' 'As  said  by  the  federal  Supreme  Court,  "we  see  no  reason 

20.  Notes:  89  A.  S.  B.  647  ;  23  la  Kansas  it  is  held  that  after  the 

LJIA.  23i.  eonsoIidaUon  of  m  eorporation  no  pend- 

1.  PhiUtdelpliia,  etc.,  R.  Co.  v.  How-  ing  sait  eon  be  pi-osecuted  against  or 
aid,  13  How.  307,  14  U.  S.  (L.  ed.)  defended  by  it  in  its  original  name. 
157.  The  new  or  eonsolidated  cinporation 

2.  Notes:  79  Am.  Dee.  426  ;  89  A.  may  be  substitatttd  and  the  action  pro- 


3.  Notes:    89  A.  S.  R.  648  ;  23  most  be  made  within  <me  year,  as  pro- 


6.  MdUiahon  v.  Morrison,  16  Ind,  party  to  a  pending  suit.  89  A.  S.  B. 

172,  79  Am.  Dec.  418;  Texas,  ete.,  By.  648  note;  23  LJLA.  234  note;  32 

Co.  «.  Mnrpby,  46  Tez.  356,  26  Am.  L3.A.(N.8.)  448  note. 

Rep.  272.  6.  Note:  89  A.  S.  R.  620. 

Notes:  89  A.  S.  R.  648;  23  LJLA.  7.  Notes:  79  .Am.  Dee.   ^;  IS 


8.  R.  620. 


ceed  as  before;  bat  snch  sabstitatioa 


L.B.A.  234;  32  L.RJL.(N.S.)  448. 
4.  Note:  89  A.  S.  B.  648. 


vided  by  statate  in  the  ease  of  the 
death  of  a  natural  person  while  a 


234. 


LJI.A.  82;  52  L3.A.  377. 
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why  several  states  cannot,  by  competent  legislation,  unite  in  creating 
the  same  corporation,  or  in  combining  several  pre-existing  corpora- 
tions into  a  single  one."  *  Strictly  speaking  it  would  seem  there  can 
be  no  new  corporation  created  by  the  joint  action  of  die  legislature 
of  the  various  states.  Joint  acts  of  legislation  by  two  or  more  states 
are  impossible;  and  one  state  cannot,  without  the  consent  of  Congress, 
enter  into  any  agreement  or  compact  with  another  state.  This  fact, 
together  with  certain  peculiarities  of  citizenship  which  a  corporation 
created  or  recognized  by  several  states  must  necessarily  have,  has  led 
a  number  of  courts  into  the  statement  that  no  new  corporation  is 
created  by  an  "interstate  consolidation,"  but  that  the  result  is  a  mere 
association  of  the  various  corporations  previously  existing.'  The 
reasons  suggested  do  not,  however,  necessarily  lead  to  the  conclusion 
reached  in  these  cases.  The  question  whether  the  result  of  con- 
solidation is  a  new  corporation  is  a  question  entirely  distinct  from 
that  of  the  citizenship  of  such  a  corporation  when  created.  It  may 
well  be  that  for  certain  purposes  the  new  corporate  entity  is  a  citizen 
of  one  state,  for  other  purposes  a  citizen  of  another,  and  for  still 
other  purposes  is  to  be  regarded  as  a  citizen  of  all  the  states  concerned 
in  its  creation.  So,  from  the  fact  that  joint  legislation  by  two  states 
is  impossible,  it  does  not  necessarily  follow  that  a  corporation  de  jure, 
as  well  as  de  facto,  cannot  be  created  with  the  consent  and  under  the 
authority  of  two  or  more  states,  by  the  voluntary  consolidation  of 
corporations  created  and  existing  by  virtue  of  the  laws  of  such  states 
respectively.  Such  action  by  the  various  states  does  not  in  any  way 
involve  the  result  that  the  legislation  of  one  state  cannot  create  a 
corporation  in  another.  The  new  corporation  is  created  and  exists 
in  each  state,  not  because  of  any  action  by  the  legislature  of  another 
state,  but  because  the  legislature  of  each  state  has  assented  to  its 
creation  and  recognized  its  existence.^*  Therefore  the  true  view  and 
the  view  taken  by  the  weight  of  authority  is  that  the  i;|eeult  of  an 
interstate  consolidation  is  the  creation  of  a  new  and  single  corporation, 
distinct  from  the  entities  it  has  replaced,  as  in  the  case  of  the  con- 
solidation of  corporations  of  the  same  state.^^  As  heretofore  shown 
the  legislative  may  validate  the  irregular  organization  of  a  corpora- 

8.  Baltimore,  etc.,  B.  Co.  *.  Harris,  R.  Co.,  134  U.  S.  688,  10  S.  Ct.  708, 
12  Wall.  65,  20  U.  S.  (L.  ed.)  354.  33  V.  S.  (L.  ed.)  1064;  Racine,  etc, 

9.  Racine,  etc.,  R.  Co.  v.  Fanners*  R.  Co.  v.  Farmers'  Loan  ft  Trust  Co^ 
Loan  &  Trust  Co.,  49  111.  331,  95  Am.  49  111.  331,  95  Am.  Dec.  595;  Adams 
Dec.  595.  v.  Yazoo,  etc.,  R.  Co.,  77  Miss.  194,  24 

Note:  89  A.  S.  R.  649.  So.  200,  317,  28  So.  956,  60  LJEIA.  33. 

10.  Note:  89  A.  S.  R.  650.  Note:  89  A.  S.  R.  650.   See  auprm, 

11.  Mailer  v.  Dows,  94  U.  S.  444,  24  par.  144  et  89q.,  as  to  the  general  role 
U.  S.  (L.  ed.)  207;  Graham  v.  Boston,  whether  the  oonsolidatioo  of  corpora- 
etc.,  R.  Co.,  118  U.  S.  161,  6  8.  Ct  tiona  in  the  same  state  is  to  be  xegard- 
1009,  30  U.  S.  (L.  ed.)  196;  Leaven-  ed  as  a  new  corporation. 

worth  County  Comrs.  v.  Chicago,  etc., 
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ta<m  and  its  acts,^*  and  this  i^pUfls  where  several  coiporations,  created 

by  the  laws  of  different  states,  consolidate  by  authority  of  the  legis- 
latures, but  in  maJdng  the  contract  of  consolidation  fail  to  pursue 
the  terms  of  their  authority.*' 

162.  General  Status  of  Consolidated  Corporation. — The  status  of 
a  corporation  formed  by  the  consolidation  of  corporations  of  different 
states  is  anomalous,  and  it  has  frequently  been  said  that  the  con- 
solidated corporation  is  to  be  deemed  a  corporation  of  each  of  the  states 
by  which  the  constituent  corporations  were  created  and  with  whose 
sanction  the  consolidation  was  effected.'*  And  a  corporation  formed 
by  the  consolidation  of  a  corporation  created  under  the  federal  laws 
with  state  corporations  has  been  held  to  retain  the  character  of  a 
corporation  created  nnd&e  tbe  federal  iaws>'  For  some  purposes  it 
seems  comparatively  easy  to  regard  a  corporation  formed  by  con- 
solidating several  independent  corporations  created  by  different  states 
into  one,  as  fully  and  completely  a  domestic  corporation  of  each  of 
the  states,  while  for  other  purposes  should  one  state  attempt  to  claim 
the  corporation  and  treat  it  as  its  own  the  conflict  between  independent 
sovereignties  would  become  so  great  tliat  the  only  safe^  lies  in  each 
state's  treating  the  corporation  to  a  large  extent  as  a  foreign  one. 
From  this  fact  it  results  that  the  question  never  can  be  resolved  into 
the  simple  one  of  how  far  such  a  corporation  may  be  a  domestic  one, 
but  must  continually  be  treated  as  the  more  complex  one  of  how  far 
such  a  corporation  may  be  treated  as  a  domestic  one  for  the  purpose 
under  consideration.''  So  it  has  been  held  that  a  corporation  formed 
by  the  consolidation  under  the  laws  of  Kew  York  and  of  other  states 
of  a  New  York  corporation  with  corporations  of  the  other  states  is 
not  "incorporated  by  or  under  any  general  or  special  law"  of  the 
state  of  New  York  within  the  meaning  of  a  New  York  statute  impos- 
ing an  organization  fee  or  tax  on  the  capital  stock  of  corporations 
incorporated  by  or  under  any  general  or  special  law  of  the  state.'" 
The  consolidated  corporation  thus  formed  possesses  every  necessary 
corporate  attribute.   Its  capital  stock  is  a  unit  It  has  but  one  set  of 

18.  See  tupra,  par.  4L  LJl.A.(N.S.)  768  note;  Racine,  etc., 

IS.  RaeiDe,  ete.,  R.  Co.  «.  Farmers*  R.  Co.  v.  Farmers'  Loan  &  Trust  Co., 

Loan  &  Trust  Co.,  49  HI.  331,  95  Am.  49  lU.  331,  05  Am.  Dee.  595;  State  v. 

Dee.  596.  Chicago,  etc.*  R.  Co.,  25  Neb.  156,  41 

14.  Mailer  «.  Dows,  94  U.  S.  444, 24  N.  W.  125,  2  LMM.  564  and  note. 

U.  S.  (L.  ed.)  207:  Clark  v.  Barnard,     Notes:  79  Am.  Dee.  427  ;  89  A.  S. 

108  U.  S.  436,  2  S.  Ct.  878,  27  U.  S.  B.  650. 

(L.  ed.)  780;  Grabam  v.  Boston,  etc,     16,  Union  Pao.  Ry.  Co.  v.  Myers, 

R.  Co.,  118  U.  S.  161,  6  8.  a.  1009,  115  U.  S.  1,  6  S.  Ct.  1113,  20  U.  8. 

30  U.  8.  (L.  ed.)  196;  Missouri  Pac.  (L.  ed.)  319. 

By.  Co.  V.  Meeh,  69  Fed.  753,  32  U.     16.  Note:  16  LJI.A.  82. 

8.  App.  691,  16  C.  C.  A.  510,  30     17.  People  o.  New  York,  eto.  R. 

LJLA.  250;  Maekay  v.  New  York,  ete.,  Co.,  129  N.  Y.  474,  29  N.  B.  969,  15 

B.  Ca,  82  Conn.  73,  72  AtL  583,  24  LJ(.A.  82. 
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stockholders,  and  each  of  these  has  an  interest,  by  virtue  of  the 
ownership  of  the  shares  of  such  stock,  in  the  management  of  its 
property  and  business  everywhere.  •  Its  angle  board  of  directors  has 
a  domicil  in  each  state,  and  its  stockholders,  directors,  and  officers 
can,  in  the  absence  of  a  statutory  provision  to  the  contrary,  hold 
meetings  and  transact  corporate  business  in  any  of  the  states  con- 
cerned in  its  creation  so  as  to  bind  the  corporation  and  its  property 
everywhere.^^  So  if  corporations  of  different  stp-tes,  by  permission  of 
legislatures,  consolidate  into  one  corporation,  and  as  such  mortgage 
the  property  belonging  to  one  of  the  consolidated  compsuiios,  such 
mortgage  is  the  sole  mortgage  of  said  company,  and  not  of  all  the 
consolidated  companies,  and  is  legal  and  valid.*'  The  consolidated 
corporation  is  likewise  responsible  as  a  unit  for  the  acts  and  neglects 
of  itself,  servants,  and  constituent  members.*^  In  a  suit  to  foreclose  a 
mortgage,  executed  by  a  consohdated  corporation  consisting  of  several 
corporations  created  by  the  laws  of  different  states,  upon  the  property 
of  one  of  these  companies,  the  question  as  to  the  validity  of  the  con- 
solidation cannot  be  raised  by  the  defendant;  having  mortgaged  the 
property,  it  will  not  be  permitted  to  deny  its  own  title.* 

163.  General  Control  of  Each  State  over  Consolidated  Corporation. — 
The  fact  that  the  consolidated  corporation  formed  by  the  union  of 
the  corporations  of  several  states  is  a  new  corporation  and  a  unit  does 
not  deprive  the  various  states  of  their  jurisdiction  over  it,  nor  render 
it  the  less  subject  to  their  laws.  Like  every  other  corporation,  it  has 
its  domicil.  It  is  not  a  corporation  at  large.  In  each  state  it  is  a 
corporation  of  that  state,  domiciled  there,  created  by  its  laws,  and 
subject  to  regulation  by  it.  Its  privileges  in  each  state  are  those  con- 
ferred by  the  laws  of  that  state,  and  its  obligations  in  each  state  are 
those  required  of  it  under  the  laws  of  that  state.^  Accordingly  a  state 
which  has  co-op^ted  in  ^e  consolidation  into  one  corporation  of 
several  railroads  incorporated  in  different  states  may  enforce  its 
agreement  to  guarantee  an  undertaking  of  one  of  the  constituent  cor- 
porations, which  was  incurred  and  is  to  be  performed  within  its  limits 
and  is  valid  by  its  laws,  although  it  would  be  invalid  by  the  laws 
of  another  of  the  states  which  joined  in  the  unification  of  ^e  cor- 

18.  araham  v.  Boston,  etc..  By.  Co.,     Note :  89  A.  S.  R.  651. 

lis  U.  8. 161,  6  S.  Ct.  1009,  30  U.  S.  1.  Racine,  etc.,  R.  Co.  v.  Fannen^ 

(L.  ed.)  196.  Loan  &  Trust  Co.,  49  lU.  331,  95  Am. 

Notes:  79  Am.  Dec.  427  ;  89  A.  S.  Dec.  595. 

S.  651.  2.  Peik  v.  Chicago,  etc.,  B.  Co.,  94 

19.  Raeine,  etc.,  B.  Co.  v.  Farmers'  U.  S.  164,  24  U.  S.  (L.  ed.)  97;  Mao- 
Loan  &  Trost  Co.,  49  III.  331,  95  Am.  kay  v.  New  York,  etc,  R.  Co.,  82  Conn. 
Dee.  595.  73,  72  AU.  683,  24  LJl^(N.S.)  768 

20.  Soathern  Ry.  Go.  v.  Bonknig^t,  and  note. 

70  Fed.  442,  25  U.  S.  App.  415,  17     Note:  89  A.  &  B.  6&L 
C.  C.  A.  181,  30  LJI.A.  823. 
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poration  *  So  it  has  been  held  that  a  coi'poration  formed  by  the 
consolidation  of  a  domestic  corporation  and  one  or  more  foreign 
corporations  is  a  domestic  corporation  within  the  provisions  of  a 
statute  controlling  the  exhibition  of  the  stock  books  of  the  corpora- 
tion ;  *  and  it  is  within  a  statute  prohibiting  a  railroad  corporation 
oi^anized  under  the  laws  of  the  United  States  or  another  state  from 
exNcising  the  power  of  eminent  domain  until  it  shall  have  become 
a  body  corporate  pursuant  to  and  in  accordance  with  the  laws  of  the 
state.'  Again,  a  consolidated  railroad  corporation  is  subject  to  a 
provision  of  the  laws  of  one  of  the  states  giving  to  claims  for  personal 
injuries  caused  in  the  operation  of  the  railroad  a  priority  otw 
mortgages,  as  to  injuries  caused  in  such  state.*  So  service  of  process 
is  to  be  made  on  such  a  corporation  as  on  smy  purely  domestic  cor- 
poration,' and  the  individual  liability  of  its  stockholder  for  corporate 
debts  is  to  be  determined  by  the  law  of  the  state  where  the  question 
arises.^  On  the  other  hand,  a  corporation  formed  by  the  consolidation 
of  three  corporations  of  three  different  states  is  not  within  the  require- 
ment of  a  provision  in  the  constitution  of  one  of  the  states  that  a 
majority  of  directors  of  any  railroad  corporation  incorporated  by  the 
laws  of  the  state  shall  be  citizens  and  residents  of  the  state.*  The 
question  as  to  the  taxation  of  a  corporation  formed  by  the  consolida- 
tion of  corporations  of  di£ferent  states  will  be  discussed  elsewhere.'* 
Taxation  by  a  state  of  the  property  of  a  consolidated  corporation  is  to 
be  distinguished  from  a  tax  or  fee  required  by  tlie  state  for  the  author- 
ity to  effect  a  consolidation.  The  latter  is  a  tax,  not  upon  the  corporate 
stock  or  property,  but  upon  the  right  to  exist  as  a  corporation  in  the 
state  requiring  its  payment.  The  state  is  not  required  to  authorize 
^e  formation  of  a  corporation,  or  the  consolidation  .of  two  or  more 
corporations;  and  if  it  does  give  authority  to  form  such  corporation 
or  consolidation,  it  may  impose  such  conditions  as  it  sees  fit^'  A 
state  may,  therefore,  require  the  payment  of  a  tax  or  fee  for  the  filing 

5.  Mackay  v.  New  York,  etc.,  B.  Co.,  7.  Nota:  89  A.  8.  R.  662.  See 
82  Conn.  73,  72  Atl.  583,  24  L,R.A.  Pbocbss. 

(N.S.)  768.  8.  Note:  89  A.  S.  R.  652.   See  in- 

4.  Note :  89  A.  8.  R.  651.    See  in-  fra,  par.  332  et  seq.,  for  the  diacusuon 

fra,  par.  298  et  seq.,  as  to  the  general  of  the  stockholders'  liability  for  eor- 

right  of  the  stockholder  to  inspect  the  porate  debts. 

lorporate  books.  9.  Notes:  89  A.  S.  R.  652  ;  3  L.R.A. 

6.  State  V.  Chicago,  etc.,  R.  Co.,  25  436.  See  infra,  par.  412  et  seq.,  as  to 
Neb.  156,  41  N.  W.  125,  2  LJI.A.  564.  the  general  qoalifieationa  of  corporate 

Note:  89  A.  S.  R.  652.    See  Eut-  officers, 
mnrr  Douain,  as  to  the  general  pow-     10.  See  Taxation. 
er  to  exercise  the  right  of  eminent  do-     11.  See  supra,  par.  131  «t  teq.,  u 

main.  to  the  general  right  of  coiporati<Hi8  to 

fl.  Southern  Ry.  Co.  v.  Boukoight,  eonsolidatef  and  the  imposition  of  con- 

70  Fed.  442,  25  U.  S.  App.  415, 17  C.  ditions  by  the  state  to  the  exercise  ot 

C.  A.  181,  30  Lit.A.  823.  the  authority  to  consolidate. 
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of  articles  of  consolidation  in  such  state,**  and  its  enforcement  involves 
no  attempt  on  the  part  of  the  state  to  extend  its  taxing  pcrcrer  beyond 
its  territorial  limits,  or  to  interfere  with  interstate  commerce.**  One 
of  the  states  authorizing  the  consolidation  may  provide  for  the  pay- 
ment of  an  inheritance  tax  as  a  condition  to  the  right  to  succeed  to 
stock  issued  by  the  consolidated  corporation.** 

164.  Jurisdiction  of  Courts  over  Consolidated  Corporation. — In 
det^mining  the  jurisdiction  of  the  various  stAte  and  federal  court? 
over  a  corporation  formed  by  the  consolidation  of  corporations  of 
two  or  more  states,  the  principle  applicable  in  all  cases  is  that  such 
a  corporation  is  a  citizen  of  each  of  the  states  the  legislatures  of  which 
are  concerned  in  ite  creation.  When  sued  as  a  citizen  of  one  state,  the 
fact  that  it  is  at  the  same  time  a  citizen  of  one  or  more  other  states  is 
immaterial.**  This  is  true  both  as  to  the  right  to  remove  a  cause 
from  a  state  to  a  federal  court,  and  the  right  originally  to  bring  suit 
in  the  federal  courts.**  This  is  the  same  principle  which  applies  to 
suits  against  a  corporation  created  by  different  states  though  not  by 
consolidation.*'  So  the  state  courts-have  jurisdiction  when  the  action 
is  transitory,  although  the  injury  may  have  been  inflicted  or  the 
obligation  incurred  in  another  state  than  that  in  which  the  action 
is  brought.**  The  rule  applicable  to  original  suits  in  the  state  courts 
is  likewise  applicable  in  the  federal  courts.  A  corporation  may  be 
sued  in  the  federal  court,  sitting  in  any  state  of  which  it  is  a  citizen, 
whatever  may  be  its  citizenship  elsewhere.*'  However,  a  corporation 


18.  Ashley  v.  Ryan,  153  U.  S.  436, 
14  S.  Ct,  865,  38  U.  S.  (L.  ed.)  773. 

Notes:  89  A.  S.  R.  654  ;  24  L.R.A. 
(N.S.)  769;  47  L.R.A.(N.S.)  1072. 
See  also  People  v.  New  York,  etc.,  R. 
Co.,  129  N.  Y.  474,  29  N.  E.  959,  15 
IjJt.A.  82,  referred  to  tupra,  par.  162, 
in  discussing  the  general  status  of  the 
eonsoUdated  corporation. 

13.  Ashley  o.  Ryan,  153  V.  8.  436, 
14  S.  Ct.  865,  38  U.  S.  (L.  ed.)  773. 

14.  Note:  24  L.R.A.(N.S.)  769. 

In  Kingsbury  v.  Chapin,  196  Mass. 
533,  82  N.  E.  700,  13  Ann.  Caa.  738, 
the  right  of  a  state  to  prescribe  such 
an  inheritance  tax  was  conceded. 

15.  Geoigia  8.  etc.,  R.  Co.  v.  Mer- 
cantile Trust,  etc.,  Co.,  94  Ga.  306,  21 
8.  E.  701,  47  A.  S.  R.  153,  32  Lit.A. 
208. 

Note:  89  A.  8.  R.  654.  See  also 
Uohiie  &  0.  R.  Co.  v.  Barnhill,  91 
Tenn.  395,  19  S.  W.  21,  30  A.  S.  R. 
B89,  involring  the  liability  of  a  eor- 
poration  formed  by  sevenl  states  to 


be  summoned  as  garnishee  in  me  of 
such  states  in  an  ution  against  a  non- 
resident debtor. 

16.  Missouri  Pac.  R.  Co.  v.  Meeh, 
69  Fed.  753,  32  U.  S.  App.  691,  16 
C.  C.  A.  510,  30  L.R.A.  250  (hohling 
that  a  citizen  of  Iowa  could  not  sue  a 
corporation,  formed  by  a  consolidatim 
of  an  Iowa  and  a  Missouri  corpora- 
tion, in  the  federal  courts). 

Notes:  89  A.  S.  R.  655;  14  URJL 
185. 

17.  Ohio,  etc,  R.  Co.  v.  Wheeler, 

1  BUek  286, 17  U.  S.  (L.  ed.)  130 ;  Chi- 
cago, etc.,  R.  Co,  V.  Whitton,  13  Waa 
270,  20  U.  8.  (L.  ed.)  571;  Memphia, 
etc.,  R.  Co.  V.  Alabama,  107  U.  S.  581, 

2  S.  Ct.  432,  27  U.  S.  (L.  fd.)  618. 

18.  Note:  89  A.  S.  R,  655. 

19.  Chicago,  etc.,  Co.  v.  Whitton, 
13  WaU.  270,  20  if.  8,  (L.  ed.)  571; 
MnUer  v.  Dows,  94  U.  S.  444, 24  0.  S. 
(L.  ed.)  207. 

Note:  89  A.  8,  R.  655. 
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formed  by  the  consolidation  of  the  corporations  of  two  states  may  sue 
a  citizen  of  one  of  these  states  in  the  federal  courts  of  that  state  as  a 
foreign  citizen,  by  ignoring  the  existence  as  a  corporation  of  the  state 
in  which  it  sues.**  If,  in  a  court  having  jurisdiction,  judgment  is 
rendered  against  the  consolidated  corporation,  such  judgment  will 
bind  the  corporation  everywhere;  *  it  is  the  proper  party  to  represent 
all  the  interests  of  all  the  stockholders  in  all  the  corporations  of  which 
it  was  composed,*  and  a  court  acquiring  jurisdiction  of  the  corpora- 
tion may  order  the  sale  of  its  property  under  foreclosure,  though 
situated  in  other  states  and  outside  of  the  territorial  jurisdiction  of 
the  court.'  If  several  suits,  all  with  the  same  object,  are  brought  in 
ihe  federal  courts  in  different  judicial  districts,  the  disposition  of  the 
controvert  will  be  left  to  the  court  first  obtaining  jurisdiction  when- 
ever a  full  determination  of  the  rights  of  the  various  parties  may  thus 
be  had.*  A  corporation  formed  by  consolidation,  under  the  statutes 
of  several  states,  of  several  corporations  which  had  secured  charters 
from  such  states,  cannot  avoid  performance  in  one  state  of  an  obliga- 
tion undertaken  Uiere,  and  which  is  valid  by  its  laws,  because  it  has 
been  enjoined  from  performing  it  by  the  courts  of  one  of  the  other 
states  which  joined  in  its  formation,  under  the  laws  of  which  it  would 
bo  invalid.*  Corporations  created  and  organized  under  the  federal 
laws  are  entitled  to  remove  actions  against  it  to  the  federal  courts  on 
the  ^X)und  that  the  action  "arises  under  the  law  of  the  United  States," 
and  a  corporation  formed  by  the  consolidation  of  such  a  corporation 
witii  state  corporations  retains  that  right.* 


X.  Capital  Stock  and  Its  Incxdbnts 


Generally 

165.  What  Is  Capital  or  Capital  Stock. — Capital  stock  of  a  corpora- 
tion is  the  fund,  property,  or  other  means  contributed,  or  agreed  to  be 
contributed,  by  the  shareholders  as  the  financial  basis  for  the  prose- 


20.  Nashua,  etc.,  R.  Co.  v.  Boston, 
etc.,  R.  Co.,  136  XJ.  S.  35C,  10  S.  Ct. 
1004,  34  U.  S.  (L.  ed.)  363.  But  see 
Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Black 
286,  17  V.  S.  (L.  ed.)  130,  hold- 
ing that  if  a  corporation  is  created  by 
two  states  (not  in  this  case  by  con- 
solidation) it  ia  to  be  regarded  as  a 
citizen  of  each  and  cannot  sne  a  citi- 
xen  of  either  state  in  the  federal  courts 
vhen  jurisdiction  depends  solely  on  di- 
verse citizenship. 

Note:  89  A.  8.  B.  655. 

1.  Note:  89  A.  S.  R.  656. 

2.  Leavenworth  County  Com'rs  t>. 


Chicago,  etc.,  R.  Co.,  134  U.  S.  688, 10 
S.  Ct.  708,  33  U.  S.  (L.  ed.)  1064. 

3.  Muller  v.  Dows,  94  U.  S.  444,  24 
U.  S.  (L.  ed.)  207;  Georgia  S.  etc.,  R. 
Co,  V,  Mercantile  Trust,  etc.,  Co.,  94 
Ga.  306,  21  S.  E.  701,  47  A.  S.  R.  153, 
32  L.RJi..  208. 

Note:  89  A.  S.  R.  656. 

4.  Note:  89  A.  S.  R.  656. 

5.  Mackay  v.  New  York,  etc.,  R.  Co., 
82  Conn.  73,  7^  Atl.  583,  24  LJC.A. 
(N.S.)  768. 

6.  Union  Pac.  Ry.  Co.  v.  Myers,  115 
U.  S.  1,  5  8.  Ct.  1113,  29  U.  S.  (U 
ed.)  319. 
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Gution  of  the  business  of  the  corporation,  such  contribution  being 
made  either  directly  through  stock  subscription,  or  indiiactly  through 
iAie  declaration  of  stock  dividends.'  The  term  "capital"  is  used  to 
designate  that  portion  of  the  assets  of  a  corporation,  regardless  of 
their  source,  which  is  utilized  for  the  conduct  of  the  corporate  busi- 
ness and  for  the  purpose  of  deriving  therefrom  gains  and  profits.* 
In  a  statute  making  it  a  misdemeanor  for  the  officers  of  a  corporatioa 
"to  divide,  withdraw,  or  in  any  manner,  except  as  provided  by  law, 
pay  to  the  stockholders,  or  any  of  them,  any  part  of  the  capital  stock 
of  the  corporation,"  the  expression  "capittU  stock"  includes  money, 
property  or  other  valuable  commodities  *  Stock  of  a  corporation 
which  was  organized  for  the  purpose  of  consolidating  the  franchises, 
property,  and  business  of  two  corporations,  both  of  which  are  heavily 
indebted  and  insolvent,  is  watered  stock.'**  The  valuation  of  the 
shares  of  stock  of  a  corporation  embraces  the  value  of  the  franchise 
as  a  part  of  its  property.*' 

166.  Nature  of  Property  in  Shares. — The  tangible  property  of  a 
corporation  and  the  shares  of  stock  therein  are  separate  and  distinct 
kinds  of  property  and  belong  to  different  owners,  the  first  being  the 
property  of  the  artificial  person — the  corporation — the  latter  the  prop- 
erty of  the  individual  owner."  An  assignment  of  corporate  property 
does  not  carry  the  capital  stock  with  it."  Although  incorporeal  in 
their  nature  '*  the  shares  are  personal  property.'*  A  certificate  of  stock 
in  a  land  company  is  not  title  to  land  but  a  mere  chose  in  action.'* 
And  so  shares  of  the  stock  of  a  corporation  are  the  subjects  of  sale, 
mortgage,  or  pledge,  and  are  liable  to  attachment  and  execution  like 

7.  Wright  V.  Georgia  R.  &  Banking  12.  Oreenleaf  v.  Morgan  CouDty 
Co.,  216  U.  S.  420,  30  S.  Ct.  242,  54  Board  of  Review,  184  IlL  226,  56  N. 
U.  S.  (L.  ed.)  544;  Commercial  Fire  E.  295,  75  A.  S.  R.  168. 

Lib.  Co.  v.  Montgomery  Comity  Board      13.  Ohio  Life  Ins.  &  Trust  Co.  «. 

of  Revenue,  99  Ala.  1,  14  So.  490,  42  Merchants'  Ins.,  etc.,  Co.,  11  Humph. 

A.  S.  R.  17;  Smith  v.  Dana,  77  Conn.   (Tenn.)  1,  53  Am.  Dec.  742. 

543,  60  Atl.  117,  107  A.  S.  R.  51,  69      14.  Lipscomb's  Adm'r  v.  Condon,  56 

L.R.A.  7S-  Hightower  v.  Thornton,  8  W.  Va.  416,  49  S.  E.  392, 107  A.  S.  R. 

Ga.  486,  52  Am.  Dec.  412;  Tradesman  938,  67  L.R.A.  670. 

Pub.  Co.  V.  Knoxville  Car  Wheel  Co.,      15.  Jellenik  v.  Huron  Copper  Min. 

95  Tenn.  634,  32  S.  W.  1097,  49  A.  S.  Co.,  177  U.  S.  1,  20  S.  Ct.  559,  44  U. 

R.  943.  S.  (L.  ed.)  647;  Lowndes  v.  Cooch,  87 

8.  Smith  V.  Dana,  77  Conn.  543,  60  Md.  478,  39  Atl.  1045,  40  L.R.A.  380; 
Atl.  117,  107  A.  S.  R.  51,  69  L.R.A.  McKeen  v.  Northampton  County,  49 
76.  Pa.  St.  519,  88  Am.  Dec.  515;  Oliver's 

9.  Coopw  V.  Utah  Light,  etc.,  Co.,  Estate,  136  Pa.  St.  43,  20  Atl.  527,  20 
35  Utah  570,  102  Pac.  202,  136  A.  S.  A.  S.  R.  894,  9  L.R.A.  421;  Lipscomb's 
R.  1075.  Adm'r  v.  Condon,  56  W.  Va.  416,  49 

10.  Colonial  Trnst  Co.  v.  McMiUan,  S.  E.  392,  107  A.  S.  R.  938,  67  L.R.A 
188  Mo.  547,  87  S.  W.  933,  1«7  A.  8.  670. 

R.  335.  16.  Blake  v.  Jones,  1  Bailey  £q.  (& 

11.  Baltimore  v.  Baltimore  &  0.  R.  G.)  141,  21  Am.  Deo.  530. 
Co.,  6  GiU  (Md.)  288, 48  Am.  Deo.  531. 
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other  persortfJ  property. Because  of  the  fact  that  shares  of  stock  are 
intangible  personcd  property,  it  was  held  in  on  early  case  that  trov» 
would  not  lie  for  the  conversion  of  the  stock,  altliough  it  might  lie 
for  the  conversion  of  the  certificate.  The  decision  dealt  with  so  many 
judicial  niceties  that  it  found  no  favor  eitiier  with  the  courts  gen- 
erally or  with  the  text  writers ;  and  it  is  now  almost  universally  held 
that  the  action  will  lie  for  the  conversion  of  the  stock  itself,  as  well 
as  for  a  conversion  of  the  certificate  which  evidences  it^^ 

167.  Situs  of  Shares. — ^There  has  been  some  question  as  to  whether 
an  action  concerning  shares  of  stock  should  be  brought  in  the  home 
of  the  holder  of  the  certificates,  or  where  they  are  located,  or  in  the 
jurisdiction  where  the  corporation  which  issued  them  is  located.  Aa 
&e  habitation  or  domidl  of  the  company  is  and  must  be  in  the  state 
that  created  it,  the  property  represented  by  its  certificates  of  stock 
for  most  purposes  properly  may  be  deemed  to  be  held  by  the  company 
within  the  state  whose  creature  it  is,  whenever  it  is  sought  by  suit 
to  determine  who  is  its  real  owner.^'  And  so  it  is  held  that  an  action 
to  recover  shares  of  stock  may  be  brought  in  the  jurisdiction  where 
the  corporation  has  its  domicil,  notwithstanding  the  nonresidence  of 
the  parties  to  the  suit,  other  than  the  corporation.'^  An  action  to 
recover  shares  of  stock  cannot,  however,  be  brought  in  a  jurisdiction 
which  is  the  domicil  neither  of  the  corporation  nor  of  the  owner, 
and  where  the  certificates  of  stock  are  not  physically  located.'  The 
stock  of  a  corporation  for  which  a  certificate  has  been  issued  to  a 
subscriber  or  purchaser  is,  nevertheless,  deemed  to  be  in  possession 
of  the  corporation,  and,  as  property  in  its  possession,  may  be  sub- 
jected to- proceedings  in  aid  of  execution  against  a  stockholder.* 

168.  Concentration  of  Shares  in  Hands  of  One  Person. — A  stock- 
holder in  a  corporation  may  obtain  control  of  a  majority  of  the  stock 
therein  by  purchase,  and  tiie  validity  of  the  transfer  does  not  depend 
on  the  motive  of  the  purchaser  or  his  purpose  in  acquiring  it.*  The 
decisions  are  generally  harmonious  in  holding- that  the  concentration 
of  the  stock  of  a  corporation  in  the  hands  of  a  single  owner  does  not 
destroy  the  corporate  franchises.*   It  merely  suspends  its  franchise 

17.  Colt  V.  Ives,  31  Conn.  25,  81  120  Pac.  1060,  Add.  Cas.  1913D  501 
Am.  Dec.  161.  and  note. 

18.  Herrick  v.  Humphrey  Hardware  1.  Note:  Ann.  Cas.  1913D  507. 
Co.,  73  Neb.  809,  103  N.  W.  685,  119  2.  BaU  «.  Towle  Mfg.  Co.,  67  Ohio 
A.  S.  R.  917,  11  Ann.  Cas.  201  and  St.  306,  65  N.  E.  1015,  93  A.  S.  R.  682. 
note.  3.  Jones  v.  Green,  129  Mich.  203,  89 

19.  Young  V.  South  Tredegar  Iron  N.  W.  1047,  95  A.  S.  R.  433. 

Co.,  85  Tenn.  189,  2  S.  W.  202,  4  A.  4.  Louisville  Banking  Co.  v.  Eisen- 

S.R.  752;  Gamble  «.  Dawson,  67  Wash,  man,  94  Ky.  83,  21  S.  W.  531,  1049, 

72,  120  Pac.  1060,  Ann.  Cas.  1913D  42  A.  S.  R.  335,  19  L.R.A.  684;  Mo- 

601.  nongafaela  Brit^e  Co.  v.  Pittsburg  A 

20.  Gamble  v.  Dawson,  67  Wash.  72,  Birmingham  Traction  Co.,  196  Pa.  St 

25,  46  Atl  99,  79  A.  S.  R.  686. 
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until  the  stock  may  be  transferred  to  others.  While  in  the  hands  of 
such  purchaser  the  corporate  and  the  individual  property  are  ordi- 
narily alike  liable  for  the  debt  of  such  sole  owner,  and  subsequent 
purchasers  of  stock  take  it  subject  to  the  liens  or  equities  of  the 
creditors  of  the  sole  owner  created  prior  to  the  transfer  of  the  stock  to 
them,  hut  his  individual  property  is  not  liable  for  debts  created  by 
him  on  behalf  and  in  the  name  of  the  corporation.'  In  some  aspects 
at  least  it  is  not  true,  in  law,  that  the  owner  of  all  the  stock  of  a  cor- 
poration owns  the  property  of  the  corporation;  *  but  viewed  from  other 
standpoints  the  owner  of  all  of  the  stock  of  a  private  corporation  may 
be  deemed  in  equity  the  absolute  proprietor  of  all  that  belonged  to  the 
company  when  the  stock  ownership  was  divided.' 

169.  Creditors^  Rights — Trust  Fund  Doctrine. — The  capital  stock 
of  a  corporation  is  generally  regarded  in  equity  as  a  trust  fund  for  the 
payment  of  debts,*- and  the  directors  hold  it  in  trust  for  that  purpose.* 
The  capital  stock  constitutes  the  basis  of  the  credit  of  the  corporation, 
and  persons  dealing  witli  the  corporation  have  a  right  to  assume  that 

6.  Louisville  Banking  Co.  «.  Eisen-  A.  S.  B.  746;  Shields  «.  Hobart,  172 

man,  94  Ey.  83,  21  S.  W.  531,  1049,  Mo.  491,  72  S.  W.  669,  95  A.  S.  B. 

42  A.  S.  R.  335,  19  L.RA.  684.  539;  Tbompson  v.  Beno  Sav.  Bank,  19 

6.  Louisville  v.  McAteer,  (Ky.)  81  Nev.  103,  7  Pac.  68,  3  A.  S.  R.  797; 
S.  W.  698,  1  LJa.A.(N.S.)  766.  Marshall  Foundry  Co.  v.  KiHian,  99 

7.  Swift  V.  Smith,  65  Md.  428,  5  N.  G.  501,  6  S.  £.  680, 6  A.  S.  R.  539; 
Atl.  534,  57  Am.  Rep.  336.  Melver  v.  Yoang  Hardware  Co.,  144 

8.  Sanger  v.  Upton,  91  U.  S.  56,  23  N.  C.  478,  57  S.  E.  169,  119  A.  S.  B. 
U.  S.  (L.  ed.)  220;  Glyton  Land  Co.  970;  Goodin  v.  Cincinnati  &  W.  Canal 
0.  Binningham  Warehouse,  etc.,  Co.,  Co.,  18  Ohio  St.  169,  98  Am.  Dec.  95 ; 
92  Ala.  407,  9  So.  129,  25  A.  S.  R.  65,  Germantown  Pass.  Ry.  Co.  v.  Fitler, 
12  L.B.A.  307;  Commercial  Fire  Ins.  60  Pa.  St.  124,  100  Am.  Deo.  546; 
Co.  V.  Montgomery  County  Board  of  Lants  o.  Moeller,  76  Wash.  136 
Revenue,  99  Ala.  1,  14  So.  490,  42  A.  Pac.  687,  50  L.R.A.(N.S.)  68. 

S.  R.  17;  Buck  v.  Ross,  68  Conn.  29,  35  Notes:  5  L.R.A.  649  ;  7  L.R.A.  707. 
AU.  76^  57  A.  S.  R.  60  and  note;  This  doctrine,  aa  a  general  proposi- 
Hightower  v.  Thornton,  8.Ga.  486,  52  tion  of  law,  has,  however,  frequently 
Am.  Dee.  412;  Schley  v.  Dixon,  24  Oa.  been  criticised  and  repudiated.  O'Bear 
273, 71  Am.  Dec  121:  Commercial  Kat.  Jeweb^  Co.  v.  Volfer,  106  Ala.  205, 
Bank  v.  Burch,  141  lU.  519,  31  N.  E.  17  So.  625,  54  A.  S.  R.  31,  28  L.RJI. 
420,  33  A.  S.  R.  331;  Singer  v.  Hutch-  707,  ttvemUng  Corey  v.  Wadsworth, 
inaon,  183  lU.  606,  56  N.  E.  388,  75  99  Ala.  68, 11  So.  360,  42  A.  S.  R.  29, 
A.  S.  R.  133;  Iowa  Drug  Co.  «.  Sou-  23  L.R.A.  618;  Crawfordsville  Fint 
era,  139  la.  72,  117  N.  W.  300,  19  Nat.  Bank  v.  Dovetail  Body  ft  Gear 
UB.A.(N.S.)  115;  Fear  «.  Bartlett,  81  Co.,  143  Ind.  550,  40  N.  E.  810,  52 
Md.  435,  32  Atl.  322^  33  L.RJV.  721;  A.  3.  R.  435;  Hospes  «.  Northwestern 
Heller  v.  National  Marine  Bank,  89  Mfg.,  etc.,  Co.,  48  Minn.  174,  50  N.  W. 
Md.  602,  43  AU.  800,  73  A.  S.  B.  1U7,  31  A.  S.  R.  637,  15  L.R.A.  470. 
212, 46  L.R.A.  438;  Pierce  v.  Equitable  See  also  infra,  par.  761  et  seq, 
Assax.  Soc,  145  Kla&s.  56,  12  N.  E.  9.  Commercial  Nat.  Bank  v.  Bnreh, 
858,  1  A.  S.  R.  433;  Payne  v.  Bullard,  141  III.  519,  31  N.  E.  420,  33  A.  8.  R. 
23  Miss.  88,  55  Am.  Dec  74;  Missouri  331;  Ohio  Life  Ins.  &  Trust  Co.  v.  Mer- 
Lead  Mining  ft  Smelting  Go.  v.  Rein-  chants'  Ins.,  etc.,  Co.,  11  Humph, 
hard,  114  Mo.  21fi,  21  S.  W.  488,  35  (Tenn.)  1,53  Am.  Dec  742. 
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the  stock  has  been  actually  paid  in,  or  that  it  may  be  reached  for 
corporate  debts.**  Not  only  the  paid  up  stock  of  a  corporation,  but 
unpaid  subscriptions  to  capital  stock,  as  well  as  all  the  other  property 
and  assets  of  a  corporation,  constitute  a  trust  fund  for  the  benefit  of 
creditors  and  stockholders,  which  cannot  be  given  away  or  disposed 
of  without  consideration,  or  in  fraud  of  creditors  and  stockholders; 
and  creditors  of  the  corporation  have  the  right  of  priority  of  payment 
over  any  stockholder.^'  It  must  not,  however,  be  understood  from 
the  use  of  the  phrase  "trust  fund,"  that  there  is  a  specific  lien,  or  a 
direct  trust  It  is  used,  in  the  cases,  to  express  the  idea  that  corporate 
property  must  be  first  appropriated  to  the  payment  of  the  debts  of  the 
company  before  there  can  be  any  distribution  of  it  among  stock* 
holders.  The  capital  of  a  corporation  is  its  own  property,  which  it 
may  use  and  dispose  of,  if  not  prohibited  by  its  charter,  the  same  as 
a  natural  person.  It  is  not  held  in  trust  for  creditors,  except  in  the 
sense  that  there  can  be  no  distribution  of  it  among  stockholders  with- 
out provision  being  tirst  made  for  the  payment  of  corporate  debts, 
and  that,  as  in  the  case  of  a  natural  person,  any  disposition  of  it  in 
fraud  of  creditors  is  void.*'  Creditors  have  a  lien  upon  capital  stock 
which  is  prior  in  point  of  right  to  any  claim  which  the  stockholdei'S 
as  such  can  have;  and  courts  will  be  astute  to  detect  and  defeat  any 
scheme  or  device  which  is  calculated  to  withdraw  this  fund,  or  in  any 
way  to  place  it  beyond  the  reach  of  creditors."  The  stockholders  are 
conclusively  charged  with  notice  of  the  trust  character  which  attaches 
to  the  capital  stock ;  as  to  it  they  cannot  occupy  the  status  of  innocent 
purchasers,  and  when  they  have  in  their  hands  any  of  this  trust  fund. 


10.  Fogg  V.  Blair,  139  U.  S.  118,  11  A.  S.  R.  53,  61  L.R.A.  621;  Thorap- 
S.  Ct.  476,  35  U.  S.  (L.  ed.)  104;  Ely-  eon  tj.  Reno  Sav.  Bank,  19  Nev.  103, 
ton  Land  Co.  w.  Birmingham  Wore-  7  Pac.  68,  3  A.  S.  R.  797;  Marshall 
house,  etc.,  Co.,  92  Aio.  407,  9  So.  129,  Foundry  Co.  v.  Kiilian,  99  N.  C.  501, 
25  A.  S.  R.  65,  12  L.R.A.  307;  Kohl  6  S.  E.  680,  6  A.  S.  R.  539;  Lane's 
V.  Lilienthal,  81  Cal.  378,  20  Pac,  401,  Appeal,  105  Pa.  St.  49,  51  Am.  Rep. 
32  Pac.  689,  6  L.R.A.  520;  Security  166;  Shields  v.  Clifton  Hill  Land  Co., 
Trust  Co.  V.  Ford,  75  Ohio  St.  322,  79  94  Tenn.  123,  28  S.  W.  668,  45  A.  S.  R. 
N.  E.  474,  8  Lit.A.(N.S.)  263  and  700,  26  UR.A.  509;  Crofoot  t).  Thatch- 
note,  er,  19  Utah  212,  57  Pac  171,  75  A.  S. 

Xote:  51  L.R^A.(N.S.)  56.  R.  725. 

See  contra,  Christenson  v.  Eno,  106      Note:  57  A.  S.  R.  66. 
N.  T.  97,  12  N.  E.  648,  60  Am.  Rep.      12.  Heller  v.  National  Marine  Bank, 

429;  Sontliworth  v.  Morgnn,  205  N.  Y.  89  Md.  602,  43  Atl.  800,  73  A.  S.  R. 

293,  98  N.  E.  490,  51  L.K.A.(N.S.)  56.  212,  45  L.R.A.  438;  Goodin  v.  Cin- 

11.  Chicago,  etc.,  R.  Co.  v.  Howard,  cinnati  &  W.  Canal  Co.,  18  Ohio  St. 
7  "Wall.  392,  19  U.  S.  (L.  ed.)  117;  169,  98  Am.  Dec.  95;  Crofoot  v. 
Sawyer  v.  Hoag,  17  Wall.  610,  21  U.  Thatcher,  19  Utah  212,  57  Pac.  171,  76 
8.  (L.  ed.)  731;  Morgan  County  v.  A.  S.  R.  725. 

Allen,  103  U.  8.  498,  26  U.  S.  (L.  ed.)      Note:  57  A.  S.  R.  65. 

498;  Richardson  v.  Green,  133  U.  S.      13.  Buck  tf.  Ross,  68  Conn.  29,  35 

30,  33  U.  S.  (L.  ed.)  516;  Hall  v.  Hon-  Atl.  703,  57  A.  S.  R.  60. 

Person,  126  Ala.  449,  23  So.  531,  8.1 
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they  hold  it  cum  onere,  subject  to  all  equities  which  attach  to  it.** 
Neither  the  directors  of  the  coiporation,  nor  even  a  majority  of  its 
stockholders,  have  any  authority  to  diminish  its  prescribed  ci^ital 
by  distributing  a  portion  among  the  shareholders  in  the  shape  of 
dividends.  This  would  be  a  fraud  upon  creditors  contracting  with 
it  on  the  faith  of  its  capital  stock.**  The  doctrine  that  unpaid  sub- 
scriptions to  the  capital  stock  of  a  corporatioa  are  a  trust  fund  for 
creditors  has  no  application  until  the  corporation  becomes  insolvent.** 
170.  Preferred  or  Guaranteed  Stock. — In  general,  a  preferred 
stockholder  possesses  all  the  rights  and  is  subject  to  the  general  liabil- 
ities of  ordinary  stockholders.*'  The  rights  of  preferred  stockholders, 
like  those  of  common  stockholders,  depend  upon  their  contract  with 
the  corporation,  whether  such  contract  is  evidenced  by  a  certificate 
or  is  found  in  the  by-laws.**  Preferred  stock  may  be  given  different 
names,  such  as  "preferred  stock,"  ''guaranteed  stock,"  and  "interest- 
bearing  stock,"  which  are  essentially  the  same  although  distinctions 
have  been  attempted  to  be  drawn  in  some  of  the  cases.**  Calling 
stock  preferred  stock  does  not  per  se  define  the  rights  in  such  stock, 
but  those  depend  on  the  statute  or  contract  under  which  it  was  issued.*' 
The  peculiar  and  distinguishing  characteristic  of  this  sort  of  stock 
is  that  it  is  entitled  to  a  priority  over  other  stock  in  the  distribution 
of  profits.*  An  apparent  conflict  of  decisions  exists  as  to  the  power 
to  issue  preferred  shares  without  consent  of  all  the  shareholders,  where 
a  corporation  has  been  organized  with  common  shares  only.*  Priority 
in  the  distribution  of  assets  is,  even  with  respect  to  the  relation  of  the 
stockholders  inter  sese,  not  incidental  to  the  ownership  of  preferred 
stock.  In  the  absence  of  statutory  or  contractual  provisions  giving 
a  preference  to  such  stock  over  common  stock  in  the  distribution  of 
the  assets,  preferred  stockholders  are  on  an  equal  footing  with  common 
stockholders.*  Preferred  stockholders  may,  however,  by  agreement 
be  given  a  preference  over  common  stockholders  in  the  capital  of  a 
corporation,  and  such  preference  will  be  given  effect  upon  a  dissolution 
of  the  corporation.*  In  some  instances  the  courts  have  had  occasion 

14.  Commercial  Nat.  Bank  v.  Burch,  89  Md.  602,  43  Atl.  800,  73  A.  S.  R. 
141  111.  519,  31  N.  E.  420,  33  A.  S.  R.  212,  45  L.R.A.  438;  Lloyd  v.  Pennsyl- 
331.  vania  Electric  Vehicle  Co.,  75  N.  J.  Eq. 

15.  Shields  v.  Hohart,  172  Mo.  491,  263,  72  Atl.  16,  138  A.  S.  R.  557,  20 
72  S.  W.  669,  95  A.  S.  R.  529.  Ann.  Caa.  119,  21  L.R.A.(N.S.)  228. 

16.  Fear  v.  Bartlett,  81  Md.  435,  32      1.  See  infra,  par.  170, 171. 
Atl.  322,  33  L.R.A.  721.  2.  Note:  27  L.R.A.  138. 

17.  Note:  73  A.  S.  R.  231.  3.  Lloyd  u,  Pennsylvania  Electric 

18.  Hazeltine  v.  Belfast,  etc.,  R.  Co.,  Vehicle  Co.,  75  N.  J.  Eq.  263,  72  Atl. 
79  Me.  411, 10  AU.  328, 1  A.  S.  R.  330.  16, 138  A.  S.  R.  557,  20  Ann.  Gas.  119 

Notes:  73  A.  S.  R.  231;  27  LJIJI.  and  note,  21  L.R.A.{N.S.)  228. 
139.  Notes:  73  A.  S.  R.  243;  39  L.R.A. 

19.  Note:  73  A.  S.  R.  227.  (N.S.)  1007. 

20.  Heller  v.  National  Marine  Bank,     4.  Hamlin  v.  Continental  Trust  Go^ 
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to  condemn  oontracta  by  corporations  purporting  to  guarantee  divi- 
dends to  shareholders  in  other  corporations.* 

171.  Preferred  Stockholders  as  Creditors. — There  is  one  sense  in 
which  stockholders,  common  as  well  as  preferred,  are  creditors.  It 
IB  in  the  sense  that  a  corporation  includes  all  its  capital  stock  among 
its  liabilities,  but  it  is  a  liability  whidi  is  postponed  to  every  o^er 
liabili^.  As  such  a  creditor,  a  stockholder  is  subordinate  to  every 
other  creditor  of  the  corporation.  In  the  ordinary  sense,  however, 
a  stockholder  cannot  be  a  creditor  of  the  corporation  by  virtue  of  his 
ownership  of  stock.*  Not  infrequently  it  has  been  attempted  to  issue 
atoek  which  shall  at  once  prefer  its  owners  to  ihe  holders  of  common 
stock  and  protect  them  against  any  subsequent  indebtedness  of  the 
corporation  by  giving  their  claims  priority  over  subsequent  creditors. 
These  attempts  have  in  tiie  main  proved  futile,  the  courts  holding 
that,  as  a  matter  of  public  policy,  a  stockholder  could  not  claim  an 
interest  in  the  property  of  a  corporation  paramount  to  the  rights  of 
creditors,  whatever  rights  he  might  have  in  relation  to  his  fellow 
stockholders.'  It  is  held  that  a  corporation  cannot,  in  the  absence 
of  statutory  authority,  make  its  preferred  stock  a  lien  upon  its  prop- 
erty; nor  can  an  agreement  between  the  subscribers  to  the  stock  of 
the  corporation  make  such  stock  a  lien  on  its  property,  as  against 
bondholders  or  general  creditors  without  notice  of  such  agreement.* 
Certificates  of  "preferred,  nonvoting  capital  stock"  declared  to  consti- 
stitute  "a  lien  upon  the  property  and  net  earnings  of  the  company 
next  after  the  company's  existing  first  mortgage,"  with  a  provision 
for  "interest,"  which  is  "only  payable  out  of  the  net  earnings,"  and 
which  is  "not  to  accumulate  as  a  charge,"  but  the  coupons  for  which 
must  be  surrendered  and  canceled  on  the  payment  in  whole  or  in 
part  of  a  subsequently  maturing  coupon,  do  not  make  the  holders 
thereof  creditors  of  the  corporation  who  are  entitled  to  any  part  of 


78  Fed.  664,  47  U.  S.  App.  422,  24  C  21  L.R.A.(N.S.)  228  and  note. 

C.  A.  271,  36  L.R.A.  826.  Notes:  73  A.  S.  R.  227;  4  Ann.  Cas. 

Notes:  73  A.  S.  R.  244;  20  Ann.  567. 
Cas.  123.  7.  Branch  v.  Jesnp,  106  U.  S.  468, 

6.  Beveridge  v.  New  York  El.  R.  1  S.  Ct.  493,  27  U.  8.  (L.  ed.)  279; 
Co.,  112  N.  y.  1, 19  N.  E.  489,  2  L.RJL  Warren  v.  King,  108  U.  S.  389,  2  8. 
648;  Memphis  Grain,  etc.,  Elevator  Ct.  789,  27  U.  S.  (L.  ed.)  769;  Hamlin 
Co.  V.  Memphis  &  C.  R.  Co.,  85  Tenn.  v.  Continental  Trust  Co.,  78  Fed.  664, 
703,  5  S.  W.  52,  4  A.  S.  R.  798.  And  47  U.  S.  App.  422,  24  C.  C.  A.  271,  36 
see  infra,  par.  262.  L.R.A.  826;  Fryer  v.  Wiedemann,  148 

6.  People  V.  St.  Lonis,  A.  &  T.  H.  Ky.  379,  146  S.  W.  752,  39  LJt.A. 
R.  Co.,  176  111.  512,  52  N.  E.  292,  35  (N.S,)  1011;  Jones  v.  Concord,  etc., 
LJl,A.  656;  Rider  v.  John  Q.  Delker  R.  Co.,  67  N.  H.  234,  30  Atl.  614,  68 
is  Sons  Co.,  145  Ky.  634,  140  S.  W.  A.  S.  R.  650. 

1011,  39  L.R.A.(N.S.)  1007  and  note;     Notes:  73  A.  S.  R.  228  ;  21  LJt.A. 
Uoyd  V.  Pennsylvania  Electric  Ve-  (N.S.)  229  ;  20  Ann.  Cas.  122. 
liicla  Co.,  75  N.  J.  Eq.  263,  72  Atl.  16,     8.  Notes:  73  A.  8.  B.  229  ;  20  Ann. 
138  A.  S.  R.  557,  20  Ann.  Cas.  119,  Cas.  122. 
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the  capita]  until  all  debts  are  paid  or  provided  for,  although  they 
may  give  them  a  preference  over  common  stockholders  in  relation  to 
both  dividends  and  capita}.'  The  holder  of  preferred  stock,  even  if 
it  was  issued  in  compromise  of  a  debt  of  the  corporation  to  him,  is  a 
stockholder,  and  not  a  creditor,  under  a  statute  giving  the  holders 
of  such  stock  all  the  privileges  of  other  members  of  the  corporation, 
including  the  right  to  vote  upon  the  stock.***  Again,  upon  dissolution 
of  a  solvent  corporation  organized  under  an  act  authorizing  the  crea- 
tioD  of  two  or  more  kinds  of  stock,  with  such  preferences  as  may  be 
stated  or  expressed  in  the  certificate  of  incorporation,  whose  certificate 
of  incorporation  provided  for  the  creation  of  preferred  stock,  and 
that  the  holders  thereof  were  to  receive  a  fixed  yearly  dividend  before 
any  dividend  should  be  set  apart  or  paid  od  the  general  stock,  the 
preferred  stockholders  are  entitled  only  to  the  preference  set  forth 
in  the  certificate  of  incorporation,  and  cannot  claim  from  the  surplus 
the  par  value  of  their  shares  in  preference  to  the  common  shareholders, 
since  they  are  bound  by  the  preferences  made  in  such  certificate.** 
But  holders  of  preferred  stock  are  to  be  first  paid  in  the  distribution  of 
the  capital  of  a  corporation  before  ordinary  stockholders  can  share 
therein,  under  the  statutes  of  some  states.*'  Under  a  statute  provid- 
ing that  preferred  stock  may,  by  a  recorded  agreement,  be  made  a 
lien  on  the  franchises  and  property  of  the  corporation,  which  shall 
"have  priority  over  any  subsequently  created  mortgage  or  other  incum- 
brance," stockholders  who  have  been  given  a  preference  in  the  manner 
prescribed  in  the  statute  have  been  held  to  be  entitled  to  be  preferred 
to  the  extent  specified  therein." 

Ammmt  of  Capital  Stock 

172.  Alteration  In  Amount  of  Stock. — The  cases  are  unanimous  in 
holding  that  a  corporation  has  no  power  to  increase  or  diminish  its 
capital  stock  unless  expressly  authorized  to  do  so.  No  such  power 
can  bo  claimed  by  implication.**  But  if,  after  the  original  certifi- 
cate of  incorporation  has  been  executed,  and  a  certain  number  of 
shares  of  stock  have  been  subscribed  for,  all  the  subscribers  resolve 
to  change  the  number  of  shares  and  the  par  value  of  each  share, 
such  <^ange,  when  effected,  does  not  operate  to  increase  the  capital 

9.  Hamlin  v.  Continental  Trust  Co.,      12.  Note:  27  L.R.A.  143. 

78  Fed.  664,  47  U.  S.  App.  422,  24  C.  13.  Heller  v.  National  Marine  Bank, 
C.  A.  271,  36  L.R.A.  826.  89  Md.  602,  43  Atl.  800,  73  A.  S.  R. 

10.  Field   V.  Lamson   &  Goodnow  212,  45  L.R.A.  438. 

Mfg.  Co.,  162  Mass.  388,  38  N.  E.  14.  Marion  Trust  Co.  v.  Bennett, 

1126,  27  L.R.A.  136.  169  Ind.  346,  82  N.  E.  782,  124  A.  S. 

11.  Lloyd  V.  Pennsylvania  Electric  R.  228;  Kom  v.  Cody  Detective 
Vehicle  Co.,  7S  N.  J.  Eq.  2G3,  72  Atl.  Agency,  76  Wash.  540,  136  Pae.  1155, 
16, 138  A.  S.  R.  557,  20  Ann.  Cas.  119,  50  L.R.A.(N.S.)  1073. 

21  L.R.A.(N.S.)  228.  Notes:  9  L.R.A.  631;  38  L.RJL.  616. 
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stock;  such  transaction  obliterates  the  old  stock,  and  in  lieu  thereof 
establishes  another  differing  in  amount,  number  of  ahar^  and  par 
value,  and  any  subsequent  subscription  must  be  for  the  stock  as  thas 
changed.'*  It  has  been  fully  established  that  corporations  cannot 
increase  their  capital  stock  beyond  the  amount,  if  any,  which  has 
been  fixed  by  law,  except  when  expressly  authorized  by  law  to  make 
such  increase.  In  other  words,  there  is  no  implied  power.**  But 
the  rule  against  an  implied  power  of  a  corporation  to  increase  the 
amount  of  its  capital  when  that  is  definitely  fixed  by  the  charter  or 
statutory  articles  of  incorporation  has  no  application  where  tlie  power 
to  determine  upon  the  capitol  to  be  engaged  is  made  one  of  the  matters 
for  internal  regulation  by  by-law.*'  Again,  stockholders  in  a  corpora- 
tion who  join  in  procuring  a  legislative  grant  of  power  to  increase 
the  capital  stock  for  certain  defined  purposes,  and  allow  money  to 
be  expended  therefor  without  objection,  are  not  entitled  to  an  injuno 
tion  to  restrain  the  corporation  from  issuing  new  stock.**  Nor  may 
existing  creditors  of  a  corporation  impeach  a  transaction  by  which 
the  corporate  stock  is  increased  and  issued  as  a  bonus  to  third  per- 
sons to  induce  them  to  advance  money  to  the  corporation  On  mort^;age 
security,  so  as  to  avoid  the  mortgage  and  treat  the  advance  as  a  pay- 
ment for  stock.*^  If  a  corporation  has  legislative  authority  to  increase 
its  capital  stock  for  certain  defined  purposes,  and  the  question  of  tlie 
necessity  of  such  increase  has  not  been  submitted  to  the  court  by  the 
legislature,  evidence  that  no  increase  in  capital  is  necessary  is  not 
admissible  in  an  action  to  restrain  the  issue  of  new  stock.***  Preferred 
asVell  as  common  shares  are  subject  to  reduction  for  loss  of  capital.* 
173.  Legislative  Authority  to  Alter  Amount. — The  purposes  for 
which  corporations  may  increase  their  capital  stock,  and  the  condi- 
tions and  limitations  thereof,  are  exclusively  matters  for  legislative 
action,  which  may  not  be  delegated  *  A  statute  permitting  a  corpo- 
ration created  with  a  definite  capital  stock  to  enlarge  such  stock  at 
the  will  'of  its  stockholders  is  unconstitutional  as  an  attempt  to  create 

16.  Oettysbnrg  Nat.  Bank  v.  Brown,  App.  605,  24  G.  G.  A.  425,  38  L.R.A. 

05  Md.  302,  52  AU.  97S,  93  A.  S.  B.  616. 

330.  18.  Jones  v.  Concord,  etc.,  R.  Co., 

16.  Dummer  v.  Smedley,  110  Mich.  67  N.  H.  234,  30  Atl.  614,  63  A.  S.  R. 
466,  68  N.  W.  260,  38  L.R.A.  490;  650. 

Cooke  V.  Marshall,  191  Pa.  St.  315,  43  19.  Peck  v.  Elliott,  79  Fed.  10,  47 

Atl.  314,  64  L.R.A.  413,  196  Pa.  St.  U.  S.  App.  605,  24  C.  C.  A.  425,  38 

200,  46  AtL  447,  64  L.R.A.  417;  Cart-  L.R.A.  616. 

wright  «.  Dickinson,  88  Tenn.  476,  12  Sb.  Jones  v.  Concord,  etc.,  R.  Co., 

S.  W.  1030, 17  A.  S.  R.  910,  7  L.R.A.  67  N.  H.  234,  30  AU.  614,  68  A.  S. 

706.  R.  650. 

Note:  38  L.RA.  616.  1.  Note:  27  L.R.A.  151. 

17.  Delano  v.  Butler,  118  U.  S.  634,  2.  State  tj.  Great  Northern  R.  Co., 
7  S.  Ct.  39,  30  U.  S.  (L.  ed.)  260;  100  Minn.  445,  111  N.  W.  289,  10 
Peck  *.  Elliott,  79  Fed.  10,  47  U.  S.  L.R.A.(N.S.)  250. 
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a  corporation,  under  a  constitution  providing  that  corporations  shall 
not  hie  created  by  special  act.  If  the  provisions  of  a  statute  authoriz- 
ing an  increase  in  the  capital  stock  of  a  corporation  are  unconstitu- 
tional, there  can  be  no  de  facto  issue  of  stock  thereunder.*  A  legis- 
lative grant  of  power  to  a  corporation  to  increase  its  capital,  in  con- 
flict with  an  earlier  statute  prohibiting  such  increase  without  the 
consent  of  the  legislature,  acts  as  a  repeal  of  the  latter  so  fax  as  it 
would  apply  to  such  corporation  if  not  repealed.*  Authority  to  reduce 
capital  stock  is  limited  by  its  purposes,  and  when  it  is  exercised  clearly 
for  an  illegitimate  purpose,  especially  when  such  purpose  is  fraudu- 
lent, the  act  is  void.'  If  authority  to  reduce  authorized  capital  stock 
in  a  corporation  is  in  form  exercised  by  it  for  the  wrongful  purpose 
of  creating  a  basis  for  favoring  the  majority  of  the  stockholders  at 
the  expense  of  the  minority,  a  court  of  equity  will  interfere  on  behalf 
of  the  latter  and  declare  the  ti'ansaction  void.*  Corporate  power  to 
reduce  stock  authorised  and  subscribed  for  does  not  authorize  an 
arbitrary  cancellation  of  stock,  or  cancellation  of  a  subscription  lia- 
bility for  stock,  without  in  some  proper  manner  treating  all  stock- 
holders with  like  favor.' 

174.  Proceedings  to  Effect  Alteration. — Oonstitutionul  and  statu- 
tory provisions  must  be  complied  with  to  authorize  increase  of  capital 
stock;  the  written  consent  of  all  the  stockholders  and  subscribers  to 
stock  is  not  sufficient.*  A  corporation  organized  under  a  statute  can 
increase  its  capital  stock  only  in  the  mode  proscribed  by  such  stat- 
ute.' But  if  corporations  are  permitted  by  law  to  increase  their 
capital  stock,  mere  irregularities  will  not  invalidate  the  increased 
issue.*"  The  right  to  increase  in  the  capital  stock  of  a  corporation 
is  intended  for  the  benefit  of  the  joint  owners,  and  can  be  exercised 
only  by  the  corporation  itself.**  An  increase  or  reduction  of  the  cap- 
ital stock  of  a  corporation  is  a  fundamental  change  in  its  affairs, 
and  must  be  authorized  by  a  majority  of  the  stockholders,  at  a  cor- 
porate meeting,  and  in  the  manner  prescribed  by  law.**  Where  the 
charter  provides  that  the  capital  stock  may  be  increased  at  the  pleas- 

3.  Marion  Trust  Co.  v.  Bennett,  169  (N.S.)  571. 

Ind.  346,  82  N.  E.  782,  124  A.  S.  R.  8.  Navajo  Mining  ft  Development 
228.  Co.  V.  Curry,  147  Cal.  581,  82  Pac 

4.  Jones  v.  Concord,  etc,  R.  Co.,  67  247,  109  A.  S.  R.  176. 

N.  H.  234,  30  Atl.  614,  68  A.  S.  R.  9.  McNulta  v.  Corn  Belt  Bank,  164 

650.  ni.  427,  45  N.  E.  954,  56  A.  S.  R.  203. 

6.  Theis  V.  Dorr,  125  Wis.  651,  104  10.  Man  tj.  Boykin,  79  S.  C,  1,  60 

N.  W.  985,  110  A.  S.  B.  880,  1  L.R.A.  S.  E.  17, 128  A.  S.  R.  830. 

(N.S.)  571.  11.  Humboldt  Driving  Park  Ass'n  v. 

6.  Theis  v.  Durr,  125  Wis.  651,  104  Stevens,  34  Neb.  528,  52  N.  W.  568,  33 
N.  W.  985, 110  A.  S.  R.  880,  1  L.R.A.  A.  S.  R.  654. 

(N.S.)  571  and  note.  12.  McNuIta  v.  Com  Belt  Bank,  194 

7.  Theis  v.  Durr,  125  Wis.  651,  104  HI.  427,  45  N.  E,  954,  56  A.  S,  E.  303. 
H,  W,  985, 110  A.  S.  B.  880,  1  L.R.A. 
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ure  of  the  company,  it  is  a  privilege  not  included  in  the  powers  and 
duties  of  the  directors  of  ^e  corporation,  and  may  not  be  exercised 
by  the  directors  alone  as  ordinary  business  transactions  of  the  com- 
pany, unless  expressly  authorized  thereto,  but  must  be  authorized 
by  the  shareholders  at  s  corporate  meeting.^'  But  where  the  share- 
holders acquiesce  in  the  change,  they  will  be  as  fully  bound  as  though 
the  increase  had  been  expressly  authorized  by  them,  and  their  assent 
may  be  as  conclusively  ^own  by  their  conduct  and  acquiescence  as 
by  their  formal  vote."  In  an  established  and  going  corporation, 
an  increase  of  capital  stock,  accomplished  either  by  formal  increase 
of  the  amount  originally  authorized  or  by  issue  of  what  had  orig- 
inally been  withheld,  though  within  the  authorized  amount,  without 
first  giving  opportunity  to  all  existing  stockholders  to  take  their 
proportionate  shares  of  such  increase,  is  wholly  beyond  the  power, 
not  only  of  the  directors,  but  of  any  mere  majority  of  the  stockhold- 
ers.** The  power  to  increase  the  capital  stock  of  a  corporation  can 
be  exercised  by  the  stockholder  only  at  a  meeting  called  to  consider 
that  question,  and  an  agreement  to  take  part  of  tiie  increased  stock 
in  advance  of  the  making  of  the  increase  is  not  binding  unless  rati- 
fied after  the  increase  is  actually  made.'*  An  increase  of  the  capital 
of  a  corporation  by  an  amendment  of  a  by-law  is  valid  when  by  the 
constitution  of  tlie  corporation  it  is  given  power  to  fix  the  amount 
of  capital  by  by-law.  And  a  resolution  of  the  members  of  a  corpora- 
tion for  the  increase  of  its  capital  stock  is  a  sufficient  by-law  for  that 
purpose.*'  If  all  the  stockholders  of  a  corporation,  after  notice,  meet 
and  adopt  a  resolution  to  increase  the  capital  stock,  and  money  is 
handed  to  the  manager  to  cover  the  cost  of  recording  certificates 
in  the  offices  of  the  county  clerk  and  secretary  of  state,  there  is  an 
increase  of  such  stock  de  facto,  and  one  who  buys  stock  after  such 
increase  cannot  recover  its  value  from  the  officers  of  the  corporation, 
on  the  ground  that  the  fcdlure  to  record  the  resolution  rendered  the 
attempt  to  increase  the  capital  stock  inoperative.** 

175.  Liability  of  Corporation  for  Fraudulent  Increase  in  Amount. — 
If  the  directors  and  the  holders  of  Uie  greater  number  of  shares  of 
a  corporation,  knowing  it  to  be  insolvent,  enter  into  a  scheme  fraud- 
nlentiy  to  increase  its  capital  stock,  representing  and  pretending  that 
it  is  not  indebted,  and  that  such  increase  is  solely  to  enable  it  to 
enlarge  its  business,  and  that  it  is  and  has  been  proeperons  and 

IS.  Eidman  v.  Bowman,  58  111.  444,  16.  Wolf  v.  Chicago  Sign  Printing 
llAm.Rep.  90;MeNtilU«.  ComBelt  Co.,  233  HI.  501,  84  N.  E.  614,  13 
Bank,  164  III.  427,  45  N.  E.  954,  56  Ann.  Gas.  369. 

A.  S.  R.  203.  17.  Peck  t>.  EUiott,  79  Fed.  10,  47 

Note:  9  L.R.A.  631.  U.  8.  App.  606,  24  G.  C.  A.  426,  3S 

14.  Note:  9  L.RJi..  631.  L.R.A.  616. 

15.  Lnther  v.  C.  J.  Lather  Co.,  118  18.  Hoeft  v.  Koek,  123  Mieh.  171, 
-Wis.  112,  94  N.  W.  69,  99  A.  S.  R.  81  N.  W.  1070,  81  A.  &  R.  1G9. 

077.  And  see  infrm,  par.  178. 

205 


Digitized  by 


(  17Q 


COllPOHATIONS 


7  R.  C.  L. 


successful,  and  thereby  induce  persons  relying  on  these  misrepresenta- 
tions to  purchase  and  pay  for  such  stock,  the  corporatiou,  as  well  aa 
the  guilty  director  and  stockholders,  ia  answerable  for  the  damageu 
sustained  by  such  purchasers.^* 

176.  Stockholders'  Right  to  New  Stock. — It  is  a  general  mle  that 
when  a  corporation  increases  its  capital  stock,  those  who  are  share- 
holders when  the  increase  is  made  are  entitled  to  subscribe  to  the  new 
issue  in  proportion  to  their  original  holdings  before  subscriptions 
are  received  from  strangers,  and  that  a  shareholder's  proportionate 
share  cannot  be  allotted  to  other  shareholders  until  he  has  been  given 
an  opportunity  to  subscribe.*^  One  reason  on  which  the  rule  rests 
ia  that  the  stockholder  has  the  right  to  preserve  the  proportionate 
interest  in  the  corporation  first  acquired  by  him.  To  dispose  of  the 
new  stock  to  strangerd,  or  to  other  stockholders,  without  affording 
him  an  opportunity  to  take  his  pro  rata  share,  would  be  without  his 
consent  to  impair  his  interest  and  influence  in  the  corporation,  and 
diminish  the  relative  value  of  his  holdings.*  Every  shareholder,  of 
whatever  class,  has  a  right  to  share,  and  to  share  equally,  unless  one 
class  has  by  contract  been  given  a  preference.*  The  stockholder  ia 
entitled  to  subscribe  for  his  pro  rata  share  of  the  increased  stock  at 
par,  and  the  majority  of  the  stockholders  cannot  put  a  premium  on 
the  new  stock  in  the  absence  of  express  authority.'  But  he  must 
demand  his  shares  and  offer  to  subscribe  and  pay  for  them  in  the 
regular  way  within  the  time  fixed  for  subscription.*  It  seems  that 
when  a  corporation  decides  to  issue  stock  whicJIi  it  was  authorized  to 
but  did  not  issue  at  the  time  of  its  organization,  each  shareholder  is 
entitled  to  subscribe  to  his  proportionate  share  of  such  stock.*  How- 
ever, in  the  case  of  stock  which  has  been  once  issued  and  subsequently 
reacquired  by  the  corporation,  the  stockholders  have  no  right  to  a 
preference  over  outsiders  in  subscribing  for  the  same.*  It  has  been 
held  that  in  the  case  of  stock  issued  in  payment  for  property  pur- 
chased by  the  corporation  and  made  part  of  its  corporate  assets,  the 

19.  Dorsey  Maeh.  Co.  v.  McCaffrey,  186  N.  Y.  285,  78  N.  E.  1090,  9  Ann. 
139  Ind.  545,  38  N.  E.  208,  47  A.  S.  Caa.  738,  12  LJl.A.(N.S.)  069  and 
R.  290.  note. 

20.  Gray  v.  Portland  Bank,  3  Mass.     Note:  9  Ann.  Cas.  745. 

364,  3  Am.  Dec.  156;  Pratt  v.  American  2.  Jones  v.  Concord,  etc.,  R.  Co.,  67 

BeU  Tel.  Co.,  141  Mass.  225,  5  N.  E.  N.  H.  234,  30  AU.  614,  68  A.  S.  R. 

307,  55  Am.  Rep.  465;  Humboldt  Driv-  650. 

ing  Park  Ass'n  v.  Stevens,  34  Neb.  528,  Note:  73  A.  S.  R.  240. 

52  N.  W.  568,  33  A.  S.  R.  654;  Jones  3.  Hammond  v.  Edison  Illuminatini 

u.  Concord,  etc.,  R.  Co.,  67  N.  H.  234,  Co.  of  Detroit,  131  Mich.  79,  90  N.  W. 

30  Atl.  614,  68  A,  S.  R.  650:  Stokes  1040, 100  A.  S.  R.  582. 

V.  Continental  Trust  Co.,  186  N.  Y.  4.  Note:  9  Ann.  Cas.  746. 

285,  78  N.  E.  1090,  9  Ann.  Cas.  738  B.  Note:  9  Ann.  Caa.  746. 

and  note,  12  LJIA.(N.S.)  969.  6.  Notes:  12  L.RJL(N.S.)  970;  ? 

1.  btokes  «.  Continental  Tmsfe  Co.,  Ann.  Cat.  746. 
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stockholders  have  no  preferential  right  to  acquire  the  stock.'  A 
stockholder  may  waive  his  right  to  a  preference  in  the  distribution 
of  new  stock.  This  waiver  may  be  express  or  implied  *  Thus  where 
a  stockholder  does  not  assert  bis  privilege  within  a  fixed  time,  or  if 
no  time  is  specified  within  a  reasonable  time,  he  will  be  deemed  to 
have  waived  his  right  to  a  preference.^  Acquiescence  may  be  pre- 
sumed from  failure  to  remonstrate,  but  whether  such  acquiescence 
will  be  presumed  depends  upon  the  circumstances  surrounding  each 
particular  case.'*  Where  a  stockholder  attends  a  meeting  of  his 
corporation  called  for  the  purpose  of  voting  upon  a  proposed  increase 
of  the  capital  stock  and  the  acceptance  of  an  offer  by  a  third  person 
to  purchase  all  of  the  new  stock,  and  at  such  meeting  the  stock- 
holder protests  against  the  proposed  sale  of  his  proportionate  share 
of  the  stock  and  demands  the  right  to  subscribe  for  his  proportion 
at  par,  and  offers  to  pay  for  the  same  immediately,  but  his  demand 
ia  refused,  and  thereafter  a  resolution  is  passed  directing  a  sale  of 
the  stock  to  the  third  person  at  a  fixed  price,  the  same  resolution  fix- 
ing the  price  and  directing  the  sale,  and  the  stockholder  votes  against 
the  resolution  and  does  not  acquiesce  in  the  sale,  he  does  not  waive 
his  right  to  his  proportion  of  the  new  stock  by  the  fact  that  after 
passage  of  the  resolution  be  fails  to  offer  to  take  his  shfure  at  the 
price  fixed  in  the  resolution.**  A  stockholder  is  entitled  to  enjoin 
the  corporation  from  depriving  him  of  his  right  to  subscribe  to  his 
proportion  of  the  new  stock.**  And  where  the  stock  has  been  dis- 
posed of  by  the  corporation  regardless  of  the  right  of  a  shareholder 
to  preference,  he  may  maintain  an  action  at  law  for  damages.**  It 
is  generally  held  that  the  measare  of  damages  for  wrongfully  dis- 
posing of  a  stockholder's  proportion  of  new  stock  is  the  difference 
between  the  par  value  and  the  market  value  of  the  stock  on  the  date 
of  its  disposition,  with  interest  at  the  legal  rate.*^ 

Lien  of  Corporation  on  Shares 

177.  Generally. — There  exists  at  common  law  no  lien  in  favor  of 
a  corporation  on  its  shares  of  stock  for  debts  due  from  stockholders 

7.  Note:  9  Ann.  Cas.  746.  12.  Notes:  12  L.R.A.(N.S.)  972;  9 

8.  Stokes  V.  Continental  Trust  Co.,  Ann.  Cas.  747. 

186  N,  Y.  285,  78  N.  E.  1090,  9  Ann.  13.  Gray  v.  Portland  Bank,  3  MassL 

Cas.  738  and  note,  12  LJl.A.(N.S.)  364,  3  Am.  Dec.  156;  Stokes  v.  Con- 

969.  tinental  Trust  Co.,  188  N.  Y.  285,  78 

Not«:  12  L.R.A.(N.S.)  971.  N.  E.  1090,  9  Ann.  Cas.  738, 12  L.R.A. 

9.  Note:  9  Ann.  Cas.  746.  (N.S.)  969  and  note. 

10.  Stokes  V.  Continental  Trust  Co.,     Note:  9  Ann.  Cas.  747. 

186  N.  Y.  285,  78  N.  E.  1090,  9  Ann.  14.  Gray  v.  Portland  Bank,  3  Mass. 
Cas,  738, 12  L.R.A.{N.S.)  969.  364,  3  Am.  Dec.  156;  Stokes  tJ.  Con- 
Note:  9  Ann.  Cas,  746.  tinental  Trust  Co.,  186  N.  Y.  285,  78 

11.  Stokes  V.  Continental  Tnist  Co.,  N.  £.  1090,  9  Ann.  Cas.  738  and  nota, 
186  N.  Y.  285,  78  N.  E.  1090,  9  Ann.  12  LJt.A.(N.S.)  969. 

Cas.  739,  ^  L.B.A.(N.S.)  069.  Note:  12  LJl.A.(N.S.)  072. 
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in  the  absence  of  statutftry  or  charier  nuthorily.'*  No  lien  can  be 
created  by  by-law  or  resolution  or  by  common  custom,  for  the  policy 
is  to  discourage  secret  liens  which  might  hamper  the  transfer  of  sharet; 
of  stock.'*  Rut  that  policy  has  been  even  at  common  law  somewhat 
relaxed,  and  llic  rule  is  recognized  liiat  such  a  lien  may,  as  between 
th6  corporation  and  its  slmreholderr:  and  a  purcha'ser  with  notice, 
be  created  by  by-law  and  even  by  common  custom  in  such  dealing-*.*" 
Indeed,  there  is  much  of  equity  and  justice  in  such  a  lien  growing 
out  of  the  relations  which  exist  between  the  coiporation  and  its  share- 
holders, and  it  has  become  a  very  general  legislative  policy  to  confer 
it  either  by  a  general  law,  applicable  to  all  corporations,  or  by  a  pro- 
vision in  the  charters  of  particular  corporations,**  But  inasmuch 
as  corporations  at  the  common  law  have  no  lien  upon  the  shares  of 
their  stockholders  for  debts  due  from  tliem,  statutes  and  clauses  of 
charters  creating  such  a  lien  are  in  derogation  of  the  common  right, 
and  must  be  strictly  constnicd.**  A  statute  prohibiting  any  corpora- 
tion from  making  loans  or  discounts  on  the  security  of  the  shares 
of  its  own  capital  stock  is  effectual  to  prevent  such  corporation  from 
haying  a  lien  upon  the  stock,  as  security  for  such  a  loan  or  discount 
made  subsequent  to  that  enactment,  notwithstanding  a  by-law  of  the 
corporation  adopted  prior  to  that  statute  had  provided  for  such  a 
lien.***  Whether  a  Hen  created  by  statute,  with  no  provision  for  its 
enforcement,  may  be  foreclosed  in  equity  is  a  question  upon  which 
the  authorities  are,  perhaps,  not  in  harmony,*  though  the  weight  of 

IB.  Bankers'  Trust  Co.  «.  MeCloy,  N.  Y.  146,  77  N.  E.  1005,  7  Ann.  Cas. 

109  Ark.  160, 159  S.  W.  205,  47  L.R.A.  285. 

(N.S.)  333;  Fanners',  eto-  Bank  o.  17.  BankeiV  Tnist  Co.  v.  McCloy, 

Wasson,  48  la.  336,  30  Am.  Rep.  398;  IJ? /rk.  160,  359  S.  W.  205,  47  L.B.A. 

Dempster  Mfg.  Co.  v.  Downs,  126  la.  {^.S.)  333;  Holly  Springs  Bank  v. 

80,  101  N.  W,  735,  106  A.  S.  R.  340,  fij^""'  '^^P- 

3  Ann.  Cas.  187;  Gemraell  ti.  Davis,  ,o  d     ^       u    i     ^  ttt   ,  ■ 

75  Md.  546,  23  AU.  1032,  32  A.  S.  R.  f^'V'^^  \  **^t^*?!"??"' 

Ain  TT  11    p    ■      tj    1      r>-         -o  10  "et.  :j96,  9  U.  S.  (L.  ed.)  547: 

Miss  4Sf  — "'-^^^^^^  Hammond  v.  Hast.ntrs.  134  U.  S.  401. 
tJ.  Humph 

809,  103     

11  Ann.  Cas.  201;  Buffalo  Gorman  Ins.  112  20  L.R.A.  'fiOO. 

Co,  V.  BufFalo  Tliird  Nat.  Bank,  162  19.  Ex  p.  WiUcoeks.  7  Cow.  (N  Y  1 

N.  Y.  163,  56  N.  E.  521,  48  L.R.A.  402,  17  Am.  Dee.  625   Boyd  v.  Redd, 

107;  Boyd  v.  Redd,  120  N.  C.  335,  27  320  N.  G.  335,  27  8.  E.  35,  58  A.  s! 

S.  E.  35,  58  A.  S.  R.  792.  H.  792. 

Notes:  130  A.  R.  R.  1032;  39  L.R.A.  20.  Nicollet  Nat.  Bank  v.  City  Bank 

(N.S.)  292.  38  Minn.  85,  35  N.  W.  577,  8  A.  S.  R. 

16.  Fitzbugb  V.  Shepbcrdsville  Bank,  043. 

3  T.  B.  Mon.  (Ky.)  126, 16  Am,  Dec.  1.  Aldine  Mfg.  Co.  v.  Phillips,  118 

90;  Atchison  County  Bank  v.  Durfee,  Mich.  162,  76  N.  W.  371,  74  A.  S.  R 

118  Mo.  431,  24  S.  W.  133,  40  A.  S.  380,  42  L.R.A.  531. 

S.  306;  Bridges  v.  National  Bank,  185  Xote:  Ann.  Cas.  igi2A  54. 
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opinion  sustains  the  jurisdiction.  If  the  sole  remedy  of  the  corpon- 
tioD  to  enforce  its  rights  be  limited  to  a  refusal  to  transfer  a  sale  upon 
its  books,  then  the  lien  is  without  substantial  value  and  the  corporation 
practically  remediless.  The  statute  gives  a  valuable  right,  and  there 
should  be  a  remedy  for  its  enforcement;  for  a  right  without  a  remedy 
is  an  anomaly  in  the  law.  Many  of  the  courts  where  ^e  question 
has  been  presented  have  affirmatively  held  that  a  foreclosure  may  be 
had  in  equity.* 

178.  Foundation  of  Lien. — The  authority  of  the  legislature  to  con 
fer  upon  a  corporation,  either  by  provisions  in  a  general  law  or  in 
the  company's  charter,  a  lien  on  its  corporate  stock  for  debts  due 
^m  the  holder  to  the  corporation  seems  to  be  well  established* 
Again,  a  corporation  by  its  articles  of  incorporation  may  reserve  a 
lifen  in  its  favor  on  all  shares  of  its  stock  for  the  holder's  liability 
to  it,  and  such  lien  is  enforceable  against  a  transferee  of  stock  with- 
out actual  notice  of  Hie  indebtedness  or  the  contents  of  such  articles.^ 
And  according  to  some  decisions,  power  to  regulate  the  transfer  or 
mode  of  transfer  is  sufficient  to  authorize  the  adoption  of  a  by-law 
creating  a  lien  in  favor  of  the  company.*  And  power  granted  to  a 
coq>oration  to  make  by-laws  to  regulate  its  affairs  and  to  prescribe 
rules  for  the  management  of  its  business  has  been  held  a  sufficient 
grant  to  justify  a  by-law  creating  a  lien  on  the  stock  of  its  debtor 
stockholdeis.*  But  the  courts  have  held  that  a  corporation  issuing 
certificates  of  stock  which  do  not  show  upon  their  face  that  a  lien 
has  been  reserved  to  secure  the  debts  of  the  holder  will  not  be  permit- 
ted to  assert  such  lien,  even  tJiough  it  be  provided  for  in  a  by-law,  if 
the  transferee  of  the  stock  has  no  knowledge  of  the  by-law.'  If  a 
corporation  issues  a  certificate  of  stock,  containing  a  stipulation  that 
it  shall  not  be  "transferable  by  any  stockholder  liable  to  this  com- 
pany, as  principal  debtor  or  o^erwise,  without  consent  of  the  board 
of  directors,''  it  thereby  expressly  reserves  a  lien  on  the  stock  to 
secure  the  debts  of  the  holder  of  it  One  who  accepts  a  certificate 
of  stock  issued  to  him  by  a  corporation,  which  contains  the  reservation 
of  a  lien  upon  the  stock  to  secure  the  payment  of  his  debts,  accepts 
the  condition.  The  lien,  therefore,  exists  by  force  of  a  contract, 
and  may  be  asserted  against  a  transferee  who  receives  the  stock  before, 

8.  United  States,  etc.,  Land  Go.  v.  340,  3  Ann.  Cas.  167. 

SuUivan,  U3  Minn.  27,  128  K.  W.  Note:  39  L.R.A.(N.S.)  294. 

1112,  Ann.  Cas.  1912A  51  and  note.  5.  Notes:  136  A.  S.  R.  1032;  39 

8.  Dempster  Mfg.  Co.  v.  Downs,  126  LJIA.(N.S.)  295;  3  Ann.  Cas.  189. 

la.  80,  101  N.  W.  735,  106  A.  S.  R.  6.  Note:  136  A.  S.  R.  1032. 

340,  3  Ann.  Cas.  187  and  note.  7.  CuUoden  Bank  v.  Forsyth  Bank, 

4.  People's  Bank  v.  Exchange  Bank,  120  Oa.  676,  48  8.  £.  226,  102  A.  S. 

116  Ga.  820,  43  S.  £.  269,  94  A.  S.  B.  R.  118;  Stafford  v.  Prodnee  Bzeb. 

144:  Dempster  Mfg.  Co.  v.  Downs,  126  Banking  Co.,  61  Ohio  St.  160,  86  N. 

la.  80,  101  N.  W.  736,  106  A.  S.  R.  E.  162,  76  A.  S.  B.  371. 
R.  C.  L.  VoL  Vn.— 14.  209 
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but  does  not  present  it  for  transfer  on  the  company's  books  until 
after,  the  original  holder  becomes  indebted  to  the  corporation.* 

179.  Incidents  of  Lien. — A  corporation  lien  upon  its  stock  is  sub- 
stantially dissimilar  to  the  common-law  lien  upon  articles  of  personal 
property,  the  existence  of  which  is  the  right  to  the  possession  and  the 
actual  detention  of  the  property  until  the  indebtedness  is  paid.  In 
the  case  of  a  lien  upon  corporate  stock,  neither  the  right  of  nor  the 
possession  itself  is  given  the  corporation.  The  certificates  of  stock 
constitute  the  property,  and  may  be  transferred  from  hand  to  hand, 
by  proper  indorsement,  though  a  transfer  upon  the  books  of  the  cor- 
poration cannot  be  compelled  until  the  lien  of  the  corporation  is  dis- 
charged. Yet  for  all  practical  purposes  the  property  in  the  stock 
passes  upon  assignment'  When,  by  general  law,  a  lien  is  given 
to  a  corporation  upon  the  stock  of  a  stockholder  in  the  corporatirtn 
for  his  indebtedness  to  it,  that  lien  is  valid  and  enforceable  against 
all  the  world,  unless  it  has  been  waived,  surrendered,  or  lost  in  some 
suilicient  manner.'**  A  transferee  tikking  from  a  stockholder  who 
is  indebted,  takes  the  stock  subject  to  the  lien.*^  But  a  corporation 
having  knowledge  of  a  prior  pledge*  of  stock  cannot  extend  credit 
to  the  shareholdei  and  rely  upon  its  lien  as  against  him,**  even 
though  a  statute  provides  that  transfers  or  liens  affecting  the  stock, 
if  not  made  or  registered  upon  the  books,  are  invalid  as  to  bona  fide 
creditors  or  subsequent  purchasers  without  notice.**  If  the  legal 
title  to  corporate  stock  is  transferred  to  a  pledgee  as  collateral  secur- 
ity, he  takes  only  a  special  property  therein ;  and  the  general  prop- 
erty remains  in  the  pledgor,  which  gives  the  corporation  a  lien  thereon 
for  money  advanced  to  him  after  notice  of  the  pledge,  subject  to 
the  lien  of  the  latter.'*  A  pledgee  who  fails  and  negieeta  to  notify 
the  corporation  that  he  holds  its  stock  in  pledge,  or  to  take  the  proper 
steps  to  secure  title  to  the  stock  in  his  own  name,  will  not  be  protected 

8.  StafEord  tj.  Prodaee  Exeh.  Bank-  269,  94  A.  S.  R.  144;  Reeso  v.  Bank 
ing  Co.,  61  Ohio  St.  160,  55  N.  E.  162,  of  Commerce,  14  Md.  271,  74  Am.  Dec. 
76  A.  S.  R.  371.  536;  Oakland  County  Sav.  Bank  v. 

Note:  39  L.R.A.(N.S.)  297.  State  Bank,  113  Mioh.  284,  71  N.  W, 

9.  Craig  v.  Hesperia.Land,  etc.,  Co.,  453,  67  A.  S.  R.  463;  Dorr  v.  Lufe  Ins. 
113  Cal.  7,  45  Pae.  325,  54  A.  S.  R.  Clearing  Co.,  71  Minn.  38,  73  N.  W. 
316,  35  L.R.A.  306;  United  States,  etc.,  635,  70  A.  S.  R.  309. 

Land  Co.  V.  Sullivan,  113  Minn.  27,  Notes:  39  L.R.A.(N.S.)  29S  et  tgq.; 

128  N.  W.  1112,  Ann.  Cos.  1912A  51.  3  Ann.  Cas.  190. 

10.  Hammond  v.  Hastings,  134  U.  12.  Ardmore  State  Bank  v.  Mason, 
S.  401, 10  S.  Ct.  727,  38  U.  S.  (L.  ed.)  30  Okla.  568, 120  Pac.  1080,  39  LiLA. 
960;  Dorr  o.  Life  Ins.  Clearing  Co.,  (N.S.)  292  and  note. 

71  Minn.  38,  73  N.  W.  635,  70  A.  S.  13.  Birmingham  Trust  &  Sav.  Co.  v. 
R.  309.  Louisiana  Nat.  Bank,  99  Ala.  379,  13 

11.  Jennings  «.  California  Bank,  79  So.  112,  20  L.R.A.  600. 

Cal.  323,  21  Pac.  852, 12  A.  S.  R.  145,  14.  White  River  Sav.  Bank  o.  Cap- 
6  L.R.A.  233;  People's  Bank  v.  Ex-  ital  Sav.  Bank,  etc.,  Co.,  77  Vt  123, 
change  Bank,  U6  Ga.  820,  43  8.  E.  59  Atl.  197, 107  A.  S.  R.  754. 
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against  the  lien  of  the  corporation  upon  die  stock  to  secure  the  pay- 
ment of  an  indebtedness  contracted  to  the  company  by  the  pledgor 
in  the  meantime  and  subsequently  to  the  pledgee  of  the  shares.^' 
If  a  corporation  makes  an  assignment  for  the  bcneiit  of  creditors, 
and  among  its  assets  are  certain  shares  of  stock  in  anoUier  corpora- 
tion, the  latter  corporation  by  assenting  to  the  assignment  will  not 
lose  its  lien  given  by  law  for  the  payment  of  the  value  of  such  stock.>' 
A  declaration  in  the  stock  certificate  that  the  holder  "is  entitled  to 

 shares  of  stock,  transferable  only  at  the  bank,  etc.,  on  surrender 

of  this  certificate,"  does  not  waive  the  lien  given  to  the  bank  by  its 
charter,  providing  that  "all  debts  actually  due  to  the  company  by  a 
stockholder  offering  to  transfer  must  be  discharged  before  such  trans- 
fer shall  be  made." 

Assessments  on  Fully  Paid  Shares 

180.  Generally. — ^Unless  the  corporate  charter  or  a  constitutional 
statute  provides  otherwise,  a  stockholder,  the  full  par  value  of  whose 
stock  has  been  paid  in,  is  not  liable,  and  cannot  be  made  to  pay 
any  sums  in  addition  thereto.*'  The  holders  of  a  majority  of  the 
stock  of  a  corporation  cannot  compel  dissenting  minorily  holders 
of  full-paid  stock  to  make  additional  contributions  to  the  corporation 
for  corporate  purposes,  when,  by  the  terms  of  the  original  agreement, 
such  contributions  cannot  be  exacted."  Where  neither  the  statutes 
of  a  state  nor  the  articles  of  incorporation  permit  the  assessment  of 
the  fully  paid-up  shares  of  stock  of  a  corporation,  a  statute  cannot 
be  passed  authorizing  the  assessment  of  such  paid-up  stock,  since  it 
would  be  violative  of  the  accrued,  contractual,  and  property  rights 
of  their  owners.*®  Where  the  state  permits  a  corporation  and  its 
members  to  contract  as  to  whether  or  not  stock  shall  be  aaseasable, 
it  cannot,  under  its  reserved  power  to  amend  corporate  charters,  sub- 
sequently amend  the  charter  so  as  to  authorize  the  majority  stock- 
holders to  make  stock  ass^sable  against  the  will  of  the  minority.^ 
A  stockholder,  however^  may  waive  bis  right  of  immaoity  from 

16.  Oemmell  «.  Davia,  76  Md.  546,  «.  Bomham,  79  Wis.  47, 47  N.  W.  373, 
23  Atl.  1032,  32  A.  S.  B.  412.  24  A.  S.  R.  698. 

16.  Dobbins  «.  Walton,  37  Oa.  614,     Note:  4  Lil.A.  232. 

05  Am.  Dee.  371.  19.  Garey  v.  St.  Joe  Min.  Co.,  33 

17.  Reese  v.  Bank  of  Commerce,  14  Utah  407, 01  P&c.  369, 12  LJIJl.(K.S.) 
Md.  271.  74  Am.  Dee.  536.  554. 

18.  Wall  v.  Basin  Min.  Co.,  16  80.  Enterprise  Ditch  Co.  «.  ICoflHL 
Idaho  313,  101  Pae.  733,  22  L.RJh..  68  Neb.  642,  70  N.  W.  660,  76  A.  9. 
(N.S.)  1013  and  note;  Dulnth  Clab  v.  R.  122,  45  LRJL  647.  Compart 
MaeDonald.  74  Minn.  254,  76  N.  W.  Gardner  v.  Hope  Ins.  Co.,  0  R.  1. 194, 
1128,  73  A.  S.  R.  344:  Enterprise  11  Am.  Rep.  238. 

Ditch  Co.  V.  Moffitt,  58  642,  79  1.  Qarey  v.  St  Joe  Min.  Co.,  32 
N.  W.  560,  76  A.  S.  R.  122, 45  L.RJIl.  Utah  497, 01  Pae.  360, 12  LJl.A.<N.S.) 
647  and  note;  Great  Western  Td.  Co.  654. 
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assessment,  and  may  become  liable  by  bis  own  act  or  consent,  and 
for  this  puipose  it  is  not  even  necessary  that  he  should  give  his 
express  or  direct  consent,  but  it  may  be  imptied  or  he  may  be  estopped 
from  denying  it  by  his  act  or  by  his  silence,  although  an  apparent 
acquiescence  to  his  assent  cannot  be  presumed  from  the  mere  fact 
that  the  proceedings  took  place.* 

181.  Statutory  or  Charter  Authority. — Where  there  is  statutory 
authority  for  making  the  assessments,  they  will  be  upheld,  provided 
that  the  corporation  has  complied  with  the  requirements  of  the  statr 
ute  in  making  them  The  certificate  of  stock  is  generally  considered 
as  a  contract  existing  between  the  corporation  and  the  stockholder, 
and  the  stockholders  are  held  to  be  bound  by  the  terms  thereof. 
Consequently,  where  the  certificate  itself  provides  for  ihe  levying 
of  an  additional  assessment  thereon  for  certain  purposes,  the  holder 
will  be  liable  for  title  assessment  if  properly  made  by  the  corporation, 
notwithstanding  that  the  stock  may  be*  folly  paid  up.<  A  pledgee 
of  stock  takes  subject  to  the  right  and  duty  of  the  corporation,  con- 
ferred by  existing  statutes,  to  impose  assessments  upon  the  stock  in 
case  the  capital  is  impaired,  and  to  enforce  it  by  a  forfeiture  of  the 
stock  or  its  sale  to  the  highest  bidder.*  But  a  person  who  is  not  the 
owner  of  stock  and  who  has  no  beneficial  interest  therein,  cannot  be 
held  liable  for  assessments  thereon  by  reason  of  the  fact  that  the 
shares  have  been  a£signed  to  him  to  hold  in  trust,  where  it  appears 
upon  the  proper  bool^  of  the  corporation  that  he  holds  the  same  as 
trustee.*  Although  a  company  has  under  its  charter  power  to  assess 
fully  paid-up  shares,  it  can  only  do  so  at  a  corporate  meeting  duly 
notified  for  such  purpose ;  the  general  rule  is  well  settled  that  an  act 
of  such  importance  cannot  be  done  at  a  special  corporate  meeting 
unless  the  stockholders  are  duly  notified  of  the  purpose  of  the  meet- 
ing so  that  they  can  attend  and  vote  upon  the  matter.' 

Stock  Certificat€$ 

182.  Necessity  for  Certificate.— To  constitute  one  a  stockholder, 
some  sort  of  subscription  or  contract  is  required,  whereby  the  sub- 
scriber obtains  the  right,  upon  some  condition,  to  demand  stock  and 
to  exercise  the  rights  of  a  stockholder.*   But  it  is  not  essential  that 

2.  Delano  v.  Butler,  118  U,  S.  634,  141  Ky.  172, 132  S.  W.  426,  31  LJt JL 
7  S.  Ct.  39,  30  U.  S.  (L.  ed.)  260.  (N.S.)  446. 

Note:  46  L.R.A.  648.  6.  Welles  v.  Larrabee,  36  Fed.  866, 

3.  Witters  v.  Bowles,  35  Fed,  640,  2  L.R.A.  471. 

1  L.R.A.  64;  WaU  v.  Basin  Min.  Co.,  7.  Cheney  v.  Canfleld,  158  Cal.  342, 

16  Idaho  313, 101  Pac.  733,  22  L.R.A.  111  Pac.  92,  32  LJl.A.(N.S.)  16. 

(N.S.)  1013  and  note.  Note:  45  LHJl,  651. 

4.  Note:  22  LJl.A.tN.S.)  1015.  8.  Bntler  UiuTerBity  v.  Soooaover, 
i.  Corbin  BankinK  Co.  «.  Mitchcill,  114  Ind.  381,  16  N.  E.  642,  6  A.  & 

R.  627. 
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a  certificate  should  have  issued,  in  order  to  create  the  relation  of 
stockholder,*  provided  a  contract  to  take  stock  has  been  duly  made, 
or  provided  the  rights,  privileges,  and  emoluments  of  a  sto^holder 
have  been  enjoyed,  with  the  consent  of  the  corporation.**  A  certiti- 
cate  of  stock  is  auliientic  evidence  of  the  title  to  stock/*  but  it  is  not 
the  stock  itself,  nor  is  it  necessary  to  the  existence  of  the  stock.  A 
shareholder  may,  upon  his  demand,  obtain  a  certificate  of  his  shares, 
but,  unless  demanded  by  him,  it  need  not  be  issued.  He  may  trans- 
fer his  shares  without  having  a  certificate.** 

183.  nature  and  Characteristics. — ^A  stock  certificate  is  a  solemn 
and  continuing  affirmation  by  the  corporation  that  tiie  person  to 
whom  it  was  issued  is  entitled  to  all  the  rights  and  subject  to  all  the 
liabilities  of  a  stockholder  in  the  company  in  respect  of  the  number 
of  shares  named,  and  that  the  company  will  respect  his  rights  and 
the  rights  of  anyone  to  whom  he  may  transfer  such  shares,  by  refus- 
ing to  admit  any  new  transferee  to  the  rights  of  a  shareholder  except 
upon  surrendering  the  certificate.**  A  certificate  of  stock  is  generally 
recognized  I  as  representative  of  property,  and  as  occupying  much  the 
same  status  as  a  chose  in  action.**  Statements  on  the  margin  of  stock 
certificates,  showing  the  amount  of  the  capital  stock,  the  number  of 
shares,  and  the  par  value  of  each,  are  as  much  a  part  of  such  certifi- 
cates as  if  they  were  embodied  in  tiie  printed  portion  thereof.** 

184.  Negotiability — ^Assignability. — Stock  certificates  are  assign- 
able, and  pass  by  indorsement  or  delivery  as  bills  of  exchange  and 
promissory  notes  pass,**  but  a  majority  of  tiie  courts  have  declared 

9.  Butler  Univenity  v.  Seoonover,  4  A.  S.  R.  762;  Cartwright  «.  Diekin- 
U4  Ind.  381,  16  N.  £.  642,  5  A.  S.  son,  88  Tenn.  476,  12  S.  W.  1030,  17 
R.  627;  Chester  Olass  Co.  v.  Dewey,  A.  S.  R.  910,  7  L.R.A.  706;  Lipscomb 

16  Mais.  94,  8  Am.  Dee.  128;  Holland  v.  Condon,  56  W.  Ya.  416,  49  S.  £. 
«.  Dulath  Iron  Min.  etc.,  Co.,  65  Minn.  392,  107  A.  S.  R.  938,  67  L.RA.  670. 
324,  68  N.  W.  50,  60  A.  S.  R.  480;  12.  lipseomb  v.  Condon,  56  W.  Va. 
United  States  Radiator  Corp.  v.  State,  416,  49  S.  E.  392,  107  A  S.  R.  938, 
208  N.  T.  144,  101  N.  E.  783,  46  67  L.R.A.  670. 

LJtA.(N.8.)  585;  Cartwrigbt  v.  Dick-  13.  KeUer  «.  Enreka  Brick  Maoh. 

inson,  88  Tenn.  476,  12  B.  W.  1030,  Mfg.  Co.,  43  Mo.  App.  84,  U  hSLM 

17  A.  S.  R.  910,  7  L.R.A.  706;  lips-  472. 

eomb  V.  Condon,  56  W.  Va.  416,  40  14.  New  Albany,  etc.,  B.  Co.  «.  He- 

S.  S.  392,  107  A.  S.  R.  938,  67  Ii.R.A.  Cormick,  10  Ind.  499,  71  Am.  Dee. 

670.  337;  Com.  v.  Peebles,  134  Ky.  121, 

10.  Butler  Univenity  v.  Seoonover,  119  S.  W.  774,  20  Ann.  Cas.  724,  23 
114  Ind.  381, 16  N.  E.  642,  5  A.  S.  R.  L.R.A.(N.S.)  1130. 

627.  16.  Fish  v.  Smith,  73  Conn.  377,  47 

11.  Holland  v.Duluthlnm  Kin.,  etc.,  Atl.  711,  84  A.  S.  R.  161. 

Co.,  65  Hinn.  324,  68  N.  W.  50,  60  16.  Supply  Diteh  Co.  v.  Elliott,  10 

A.  S.  R.  480;  Herriek  v.  Humphrey  Colo.  327,  15  Pac.  691,  3  A.  S.  B. 

Hardware  Co.,  73  Neb.  809,  103' N.  586;  Wallace  0.  Carpenter  Eleetiie 

W.  685,  119  A.  S.  R.  917,  11  Ann,  Heating  Mfg.  Co.,  70  lilinn.  321,  73 

Cas.  201;  Toung  «.  South  Tredegar  N.  W.  189,  68  A.  S.  B.  530;  Fifth  Ave^ 

Iron  Co.,  85  Tens.  189,  2  S.  W.  202,  Bank  «.  Forty-Seeond  St.,  ete.,  Ferr/ 
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that  they  are  not  negotiable  instruments,"  notwithstanding  a  custom 
or  usage  among  stockbrokers  to  the  contrary ;  and  an  innocent 
purchaser  for  value  of  such  certificate,  although  indorsed  in  blank 
by  the  owner,  is  deemed  to  obtain  no  better  title  to  the  stock  than 
his  vendor  had,**  at  least  in  the  absence  of  all  negligence  on  the 
part  of  the  owner,***  but  the  custom  of  business,  the  necessities  of 
commerce,  and  multitudes  of  transactions  tend  more  and  more  to 
force  the  transfer  of  certificates  under  the  rules  applicable  to  the 
sale  of  negotiable  instruments.*  Holders  of  such  certificates  are 
prima  facie  presumed  to  be  the  bona  fide  owners,*  and  a  transferee  in 
good  faith  and  for  value  holds  his  title  free  from  latent  equitieii 
between  prior  parties  in  the  line  of  transmission,*  at  any  rate  where 


R.  Co.,  137  N.  Y.  231,  33  N.  E.  378,  S.  R.  73,  2  L.R.A.  836;  Baretow  v. 

33  A.  S.  R.  712,  19  L.R.A.  331.  Savage  Min.  Co.,  64  Cal.  388,  1  Pac. 

17.  Dewing  V.  Perdicaries,  96  U.  S.  349,  49  Am.  Rep.  705;  Craig  v.  Hes- 
193,  24  U.  S.  (L.  ed.)  654;  Hammond  peria  Land,  etc.,  Co.,  113  Cal.  7,  45 
V.  Hastings,  134  U.  S.  401,  10  S.  Ct.  Pac.  10,  54  A.  S.  R.  316,  35  L.R.A. 
727,  33  U.  S.  (L.  ed.)  960;  East  Bir-  306;  Clark  v.  American  Coal  Co.,  86 
mingham  Land  Co.  v.  Dennis,  85  Ala.  la.  436,  53  N.  W.  291,  17  L.R.A.  557 ; 
565,  5  So.  317,  7  A.  S.  R.  73,  2  L.K.A.  Sclwimacher  v.  Greene  Canauea  Cop- 
836;  Craig  v.  Hesperia  Land,  etc.,  Co.,  per  Co.,  117  Minn.  124, 134  N.  W.  510. 
113  Cal.  7,  45  Pac.  10,  54  A.  S.  R.  Ann.  Cas.  1913C  1115  and  note,  38 
316,  35  L.R.A.  306;  Perkins  v.  Cowles,  L.R.A.(N.S.)  180;  Kno.t  v.  Eden  Mu- 
157  Cal.  625,  108  Pae.  711,  137  A.  S.  see  American  Co.,  148  N.  Y.  441,  42 
R.  158,  30  L.R.A.(N.S.)  283;  Clark  v.  N.  E.  988,  51  A.  S.  R.  700,  31  L.R.A. 
American  Coal  Co.,  86  la.  436,  53  N.  779;  Young  v.  South  Tredegar  Iron 
W.  291, 17  L.R.A.  557;  Shaw  v.  Spen-  Co.,  85  Tenn^  189,  2  S.  W.  202,  4 
eer,  100  Mass.  382,  97  Am.  Dec.  107,  A.  S.  R.  752. 

1  Am.  Rep.  115;  O'Herron  v.  Gray,  20,  East  Birmingham  Land  Co.  v. 

168  Mass.  573,  47  N.  E.  429,  60  A.  S.  Dennis,  85  Ala,  565,  5  So.  317,  7  A. 

R.  411,  40  L.R.A.  498;  Schumacher  v.  S.  R.  73,  2  L.R.A.  836. 

Greene  Cananea  Copper  Co.,  117  Minn.  1.  CuUoden  Bank  v,  Forsyth  Bank, 

124,  134  N.  W.  510,  Ann.  Cas.  1913C  120  Ga.  575,  48  S.  E.  226,  102  A.  S. 

1115  and  note,  38  L.R.A.(N.S.)  180;  R.  115;  Wallace  v.  Carpenter  Electric 

Knox  ti.  Eden  Musee  American  Co.,  Heating  Mfg.  Co.,  70  Minn.  321,  73 

148  N.  Y.  441,  42  N.  E.  988,  51  A.  N.  W.  189,  68  A.  S.  R.  530;  West- 

S.  R.  700,  31  L.R.A.  779;  Farmers'  minster  Nat.  Bank  v.  New  England 

Bank  y.  Diebold  Safe  &  Lock  Co.,  66  Electrical  Works,  73  N.  H.  465,  62 

Ohio  St.  367,  64  N.  E.  518,  90  A.  S.  Atl.  971,  111  A.  S.  R.  637,  3  h.RJi.. 

R.  586,  58  L.R.A.  620;  Young  v.  South  (N.S.)  551;  Fifth  Ave.  Bank  v.  Forty- 

Tredegar  Iron  Co.,  85  Tenn.  189,  2  Second  St.,  etc..  Ferry  R.  Co.,  137  N. ' 

S.  W.  202,  4  A.  S.  R.  752.  Y.  231,  33  N.  E.  378,  33  A.  S.  R.  712, 

Note:  12  L.R.A.  78L  And  see  Bills  19  L.R.A.  331. 

AND  Notes,  vol.  3,  pp.  850,  851.  2.  Supply  Ditch  Co.  v.  Elliott,  10 

18.  East  Birmingliam  Land  Co.  v.  Colo.  327,  15  Pae.  691,  3  A.  S.  R. 
Dennis,  85  Ala.  565,  5  So.  317,  7  A.  586. 

S.  R.  73,  2  L.B.A.  836;  Schumacher  v.  3.  Supply  Ditch  Co.  v.  ElHott,  10 

Greene    Cananea    Copper   Co.,    117  Cojo.  327, 15  Pac.  691,  3  A.  S.  R.  586; 

Minn.  124,  134  N.  W.  510,  Ann.  Cas.  Herrick  v.  Humphrey  Hardware  Co., 

19i3C  1115,  38  L.R.A.(N.S.)  180.  73  Neh.  809,  103  N.  W.  685,  119  A. 

19.  East  Birmingham  Land  Co.  v.  S.  R.  917,  11  Ann.  Cas.  201:  Knox  t. 
Dennis,  85  Ala.  565,  &  So.  317,  7  A.  Eden  Mosee  American  Co.,  148  N.  T. 
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the  latter  has  placed  it  in  Uie  power  of  the  assignor  to  perpetrate  a 
fraud  upon  the  innocent  assignee.* 

185.  Lost  or  Mislaid  Certiflcates. — ^It  seems  that  a  corporation  can- 
not be  compelled  to  issue,  in  place  of  lost  or  mislaid  certificates  of 
stock,  other  certificates  which  purport  to  be  original,  and  which 
contain  no  notice  that  they  are  in  lieu  of  those  claimed  to  have  been 
lost,  in  the  absence  of  any  statute,  by-law,  or  other  express  obligation 
to  do  so,  although  sufficient  indemnity  is  oflFered.  But  the  issue,  by 
a  corporation,  of  duplicate  certificates  reciting  that  they  are  duplicates 
and  issued  in  lieu  of  those  which  are  lost,  may  be  compelled  upon 
the  tender  of  a  sufficient  indemnity  bond.'  The  custom  of  a  corpo- 
ration to  issue  a  certificate  of  stock  to  replace  one  which  has  been 
lost,  only  upon  execution  of  a  bond  of  indemnity,  is  not  binding 
on  its  stockholders,  nor  does  it  deprive  them  of  any  remedy  which 
they  otherwise  have  to  compel  the  issuing  of  such  certificate  without 
the  giving  of  indemnity.  Before  issuing  a  new  certificate  of  stock 
in  place  of  one  alleged  to  have  been  lost,  indemnity  may  not  be 
exacted  by  the  corporation,  where  a  statute  of  the  state  provides  that 
if  the  evidence  is  clear  that  such  certificate  has  been  lost  or  destroyed 
and  that  it  has  not  been  heard  of  for  the  period  of  seven  years,  it 
shall  be  the  duty  of  the  corporation  to  issue  a  new  certificate  without 
indemnity,  and  it  appears  that  the  original  certificate  disappeared 
twelve  years  prior  to  the  trial,  during  all  of  which  time  regular  divi- 
dends had  been  declared  on  the  stock,  and  no  claimant  to  either  the 
stock  or  the  certificate  had  appeared,  other  than  the  person  to  whom 
it  issued  and  his  heirs  at  law.  Indeed,  independently  of  the  statute, 
the  right  to  a  new  certificate  should,  under  the  circumstances,  be 
affirmed,  though  the  applicant  is  unable  to  give  any  indemnity.* 
A  bond  of  indemnity  as  a  condition  of  issuing  a  new  certificate  of 
stock  in  lieu  of  one  that  has  been  mislaid  while  in  the  custody  of 
the  president  of  the  corporation,  to  which  it  had  been  assigned  as 
security,  cannot  be  required  of  the  assignor  under  a  statutory  pro- 
vision respecting  lost  or  destroyed  certificates,  since  he  had  already 
done  respecting  it  all  that  he  was  to  do  or  could  be  required  to  do.' 

Issv/mce  of  Stock  Certificates 

186.  Generally. — The  i&suance  by  a  corporation  of  a  certificate  for 
shares  of  its  capital  stock  is  a  declaration  to  the  world  that  the  per- 

441,  42  N.  E.  988,  51  A.  S.  R.  700,  472.   See  Lost  Papers  aot  Records. 

31  L.R.A.  779;  Caulking  ti.  Memphis  6.  Guilford  v.  Western  Union  Tel. 

Gas-Light  Co.,  85  Tenn.  683,  4  S.  W.  Co.,  59  Minn.  332,  61  N.  W.  324,  50 

287,  4  A.  S.  R.  786.  A.  S.  R.  407. 

4.  Supply  Ditch  Co.  «.  Elliott,  10  7.  Farmers'  Bank  v.  Diebold  Safe, 

Colo.  327, 15  Pac.  691,  3  A.  S.  R.  586.  etc,  Co.,  66  Ohio  St.  367,  64  N.  B. 

6.  Keller  v.  Eureka  Brick  Mach.  518,  90  A.  S.  R.  586,  58  L.R.A.  620. 
Mfg.  Co.,  43  Mo.  App,  84,  11  L.R.A. 
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son  named  is  the  owner  of  the  stock  called  for  by  the  certificate } 
and  a  purchaser  of  the  stock,  who  acquires  it  in  good  faith,  for  value, 
and  in  the  usual  course  of  business,  and  to  whom  the  certificate,  prop- 
erly indorsed,  is  delivered,  is  entitled  to  be  recognized  by  the  corpora- 
tion as  the  owner  of  the  stock.®  Where  certificates  of  stock  in  a  pro- 
posed corporation  are  issued  in  contemplation  of  incorporation,  the 
issue  of  stock  may,  after  incorporation,  be  adopted  by  the  corpora- 
tion, and  upon  such  adoption  the  holders  will  become  stockholders 
without  the  formal  issuance  of  new  certificates.'  If  a  corporation 
offers  to  sell  stock  at  a  stipulated  figure,  an  acceptance  of  Uie  offer 
makes  a  binding  contract  Ko  acceptance  of  ihe  acceptance  is  neces- 
sary. One  who  purchases  treasury  stock  from  the  agent  of  the 
corporation  cannot  be  compelled  to  receive  and  retain  instead  thereof 
stock  that  belongs  to  the  agent.^*  An  organized  corporation  has  the 
right  to  sell  its  unsubscribed  stock.^'  It  has  been  held  that  a  court 
will  not  determine  whether  stock  of  a  foreign  corporation  was  prop- 
erly issued,  but  that  the  court  of  the  corporation's  domicil  is  the 
proper  forum  to  determine  that  question.  The  view  has  been  taken, 
however,  that  an  illegal  issue  of  stock  may  be  enjoined  without 
infringing  upon  the  rule  that  courts  should  decline  jurisdiction  to 
decide  questions  relating  strictly  to  the  interned  affairs  and  manage- 
ment of  foreign  corporations  which  are  of  local  administration  in 
the  state  of  thdr  incorporation.^' 

187.  Compelling  Issuance. — ^Equity  has  jurisdiction  in  the  matter 
of  a  suit  brought  by  a  stockholder  against  a  corporation  to  compel 
it  to  issue  a  certificate  for  the  shares  of  stock  owned  by  him  in  such 
corporation,  and  for  the  accounting  for  dividends  to  which  he  is 
entitled  on  his  stock;  and  if  there  is  any  valid  reason  why  this  relief 
cannot  be  given,  equity  will  grant  alternative  relief  by  way  of  dam- 
ages.^* The  cases  are  in  conflict  upon  the  question  whether  the 
remedy  by  mandamus  may  be  employed  to  compel  the  issue  of  cet- 
tificates  of  stock  of  a  private  corporation.^*  The  better  reasoning, 
however,  is  against  the  use  of  tiie  extraordinary  writ  in  this 

8.  State  V.  Baton  RoMge  Bank,  125  131  A.  S.  R.  1074,  29  L.R.A.(N.S.) 
La.  138,  51  So.  95,  136  A.  S.  R.  332.  92. 

9.  Thorpe  «.   Pennock   Mercantile      13.  Note:  19  Ann.  Cas.  89. 

Co.,  99  Minn.  22,  108  N.  W.  940,  9  14.  St.  Romes  v.  Levee  Steam  Cot- 
Ann.  Cas.  229.  ton-Press  Co.,  127  U.  S.  614,  8  S.  Ct. 

10.  Southwestern  Slate  Co.  «.  Ste-  1335,  32  U.  S.  (L.  ed.)  289;  Iron  R. 
phens,  139  Wis.  616,  120  N.  W.  408,  Co.  v.  Fink,  41  Ohio  St.  321,  52  Am. 
131  A.  S.  R.  1074,  29  L.R.A.(N.S.)  Rep.  84;  Snyder  v.  Charleston,  etc., 
92.  Bridge  Co.,  65  W.  Va.  1,  63  S.  E.  616, 

11.  NewhaU  v.  Enterprise  Min.  Co.,  131  A.  S.  R.  947. 

205  Mass.  585,  01  N,  E.  905,  137  A.  Note:  133  A.  S.  R.  729. 

S.  R.  461.  15.  Belary  v.  Neiise  River  Nav,  Co., 

12.  Sonthwestem  Slate  Co.  v.  Ste-  8  N.  C.  274,  9  Am.  Dec.  636, 
jAens,  139  Wis.  616,  120  N.  W.  408.  Note:  133  A.  S.  R.  727. 

216 


I 


7  B.  C.  L.  CORPORATIONS  ^  188 

case."  Where  the  incidental  rights  of  ownership,  such  as  eligibility  to 
corporate  offices,  or  the  right  to  vote  at  corporation  meetings,  do  not 
depend  upon  the  ownership  of  the  specific  shares  which  are  the  su1> 
ject  of  dispute,  but  could  be  as  well  and  fully  enjoyed  by  virtue  of 
the  ownership  of  an  equal  number  of  other  shares,  there  would  seem 
to  be  no  occasion  to  rcsort  to  the  extraordinary  remedy  of  mandamus. 
The  damages  which  tlio  relator  might  recover  in  an  action  at  common 
law  for  the  violation  of  his  right  would  be  exactly  measured  by  the 
sum  of  money  which  it  had  cost  him,  or  would  have  cost  him,  to 
obtain  the  same  right  in  another  way — namely,  by  purchase.  That 
is  to  say,  with  the  amount  in  money  of  the  market  value  of  the  shar^ 
in  dispute  they  could  be  replaced.  Where  recovering  the  value  of 
the  stock  would  indemnify  the  pai'ty,  the  writ  ought  not  to  be 
granted.^'  Again,  mandamus  is  not  well  adapted  to  the  trial  of 
questions  of  fact  or  the  determination  of  controversies  of  a  strictly 
private  nature.  Its  office  is  rather  to  command  and  enforce  the  per- 
formance of  those  duties  in  which  the  public  have  some  concern, 
and  where  the  right  is  clear,  and  does  not  depend  upon  a  complica- 
tion of  disputed  facts  which  must  be  settled  from  the  conflicting 
testimony  of  witnesses.^^  The  courts  are  divided  as  to  whether  a 
foreign  corporation  may  be  compelled  to  issue  shares  of  its  stock. 
According  to  some  courts  this  may  be  done."  A  stockholder  may 
lose  his  right  to  invoke  the  aid  of  equity  to  compel  the  corporation 
to  issue  him  a  certificate  for  the  shares  of  stock  o^vned  by  him,  by  a 
delay  of  some  years,  knowing  during  that  lime  that  he  is  not  recog- 
nized as  one  of  the  stockholders.*" 

ISS.  Consideration  Paid  for  Stock. — Honesty  and  good  faith  require 
that  shares  of  stock  in  a  corporation  must  represent  an  actual  invest- 
ment of  capital,  else  they  tend  to  mislead  the  public.  But  so  far 
as  concerns  the  relations  between  the  corporation  and  the  sharehold- 
ers tiiemselves  when  the  rights  of  third  parties  who  deal  with  the 
corporation  are  not  involved,  there  seems  to  be  no  reason  why  any 
contract  entered  into  between  the  company  and  its  members  in  respect 
to  the  payment  of  their  subscriptions  or  distribution  of  the  shares 
should  not  be  given  effect,  unless,  indeed,  such  contract  improperly 
discriminate  between  shareholders  themselves  and  is  objected  to  by 
some  of  them.^  It  is  when  the  creditors  of  a  corporation  have  inter- 

16.  State  V.  Jumbo  Extension  Min.  18.  State  ti.  Carpenter,  51  Ohio  St. 
Co.,  30  Nev.  192,  94  Pac.  74,  133  A.  83,  37  N.  E.  261,  46  A.  S.  R.  556. 

S.  R.  715  and  note,  16  Ann.  Gas.  896;  19.  Note:  19  Ann.  Cas.  88. 

State  V.  Carpenter,  51  Ohio  St.  S3,  37  20.  Snyder    v.    Charleston,  ete^ 

N.  E.  261,  48  A.  S.  R.  556  ;  Fraternal  Bridge  Co.,  65  W.  Va.  1,  63  S.  E.  616, 

Mystic  Circle  r.  State,  61  Ohio  St.  628,  131  A.  S.  R.  947. 

48  N.  E.  940,  76  A.  8.  R.  446.  1.  Dickerman  v.  Northern  Trust  Co.. 

17.  Note:  133  A.  S.  R.  725.  176  U.  S.  181,  20  S.  Ct.  311,  44  U.  a 
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ests  involved  that  the  contract  between  the  company  and  its  members 
attempting  to  dispense  with  the  full  and  fair  payjment  for  the  shares 
has  been  denied  effect.*  But  an  agreement  by  which  persons  organ- 
izing a  corporation  are  to  have  bonds  of  the  corporation  to  an  amount 
equal  to  the  stock  subscribed  for,  secured  by  a  mortgage  on  the  cor- 
porate property,  is  illegal  and  void,  and  cannot  be  enforced  against 
the  ■corporation,  even  though  the  rights  of  no  creditors  of  the  cor- 
poration are  involved.*  Again,  a  party  to  a  contract  by  which  a  large 
amount  of  paid-up  capital  stock  in  a  corporation,  to  be  afterward 
organized  for  the  development  of  certain  lands,  is  to  be  issued  to 
him  in  exchange  of  his  equitable  rights  in  options  on  these  lands, 
aad  for  his  services  in  promoting  the  corporation,  cannot  procure 
the  .enforcement  of  such  contract  where  it  is  apparent  on  the  face 
of  the  instrument  that  his  interest  in  the  land  and  his  services,  when 
taken  together,  are  nothing  like  a  fair  equivalent  for  the  face  value 
of  the  stock  which  he  is  to  receive.*  If  certificates  of  stock  in  a  cor- 
poration state  upon  their  face  that  the  shares  have  been  fully  paid 
up,  the  corporation  will  be  estopped  from  denying  the  truth  of  this 
representation,  and  cannot  charge  the  purchaser  and  transferee  with 
further  liability,  although  the  shares  have  never  in  fact  been  paid 
up.'  A  resolution  of  the  directors  distributing  shares  of  autiiorized 
capital  stock  remaining  mitaken  at  the  time  of  incorporation  among 
all  stockholders  who  are  not  in  arrear  on  shares  already  taken  by 
them,  and  excluding  those  who  are  in  arrear,  if  carried  into  effect, 
is  an  unlawful  imposition  of  a  penalty  on  those  in  arrear,  and  a 
violation  of  the  equal  rights  of  a  corporator  who  was  ready  and 
offered  to  take  his  proportion  of  the  new  shares.' 

189.  Overissuance  of  Certificates. — It  is  a  well-established  principle 
that  any  issue  of  stock  by  a  corporation  in  excess  of  the  amount 
prescribed  or  limited  by  its  charter  is  ultra  vires,  and  the  stock  so 
issued  is  void,  even  in  the  hands  of  a  bona  fide  purchaser  for  value.' 
Such  stock  cannot  legally  exist,  and  a  person  acquiring  it  cannot  by 
estoppel  or  otherwise  become  a  stockholder.^  Any  other  rule  would, 

(L.  ed.)  423;  Nicrosi  v.  Irvine,  102  6.  Iowa  Drug  Co.  v.  Souen,  139  la. 

Ala.  648,  15  So.  429,  48  A.  S.  R.  92;  72,  U7  N.  W.  300,  19  L.R.A.(N.S.) 

Brewster  v.  Hartley,  37  Cal.  15,  99  115.  and  note;  Westminster  Nat.  Bank 

Am.  Dec.  237;  Hinkley  v.  Sac  Oil,  etc.,  v.  New  England  Electrical  Works,  73 

Line  Co.,  132  la.  396,  107  N.  W.  629,  N.  H.  465,  62  Atl.  971,  111  A.  8.  R. 

119  A.  S.  K.  564.  637,  3  L.R.A.(N.S.)  651. 

Note:  38  L.R.A.  490.  6.  Reese    v.    Montgomery  County 

2.  See  infra,  par.  343.  Bank,  31  Pa.  St.  78,  72  Am.  Dec.  726. 

3.  Morrow  v.  Nashville  Iron,  etc.,  7.  Scoville  v.  Thayer,  105  U.  S.  143, 
Co.,  87  Tenn.  262,  10  S.  W.  495,  10  26  U.  S.  (L.  ed.)  968. 

A.  S.  R.  658,  3  L.R.A.  37.  Note:  87  A.  S.  R.  847. 

4.  Garrett  v.  Kansas  City  Coal  Min.  8.  Marion  Trust  Co.  v.  Bennett,  169 
Co.,  113  iMo.  330,  20  S.  W.  965,  35  Ind.  34G,  82  N.  E.  782,  124  A.  S.  R. 
A.  S.  R.  713.  228;  First  Ave.  Land  Co.  v.  Parker. 
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of  course,  r^der  nugatory  those  provisionB  of  corporation  charters 
or  of  the  general  law,  the  object  of  which  la  to  hmit  the  capitaliza- 
tion of  corpcnrations.  An  overissue  of  stock  does  not,  however,  avoid 
the  original  issue Where  shares  have  been  surrendered  and  new 
shares  issued  in  their  stead,  there  is,  plainly,  no  overissue  by  reason 
of  such  transaction.  The  new  issue  in  such  case  merely  takes  the 
place  of  the  shares  surrendered.'^  Although  overissued  stock  is  void 
even  in  the  hands  of  a  bona  fide  holder,  yet  a  right  of  action  may 
exist  against  the  corporation,  and  a  holder  of  the  certificate  who 
has  taken  it  for  value  and  without  knowledge  of  any  fact  tending 
to  show  ita  invalidity  is  entitled  to  reimbursement  for  any  loss  he 
may  have  incurred  in  reliance  upon  the  validity  of  the  certificate. 

190.  Fraudulent  and  Forged  Certificates. — A  very  frequent  case 
is  that  in  which  shares  of  stock  of  a  corporation  have  been  fraudu- 
lently issued,  but  in  which  such  shares  are  in  no  sense  an  overissue. 
They  have  been  issued  without  authority  from  the  corporation,  hut 
are  within  the  amount  which  the  corporation  has  power  to  issue. 
A  party  taking  with  knowledge  of  the  fraud,  or  of  the  circumstances 
giving  rise  thereto,  is  not  entitled  to  the  rights  of  a  stockholder,  and 
the  certificate  is  void  in  his  hands.'*  Where,  however,  such  certifi- 
cate, though  fraudulent  in  ite  inception,  has  reached  the  hands  of  a 
bona  fide  holder  for  value,  and  the  number  of  shares  represented  by 
the  certificate  will  not  cause  an  overissue,  the  corporation  will  be 
held  bound  to  make  good  such  certificates  to  the  extent  of  any  shares 
owned  by  the  company."  Bona  fide  holders  of  such  stock  certificates 
are  to  be  regarded  as  stockholders  of  the  corporation  and  entitled  to  all 
the  rights  of  such.'*   Fraudulrat  stock  certificates  are  not,  however, 

111  Wis.  1,  86  N.  W.  604,  87  A.  S.  Nonpareil  Consol.  Copper  Co.,  67 
R.  841  and  note.  Wash.  286,  123  Pac.  1078,  41  L.R.A. 

9.  Note:  87  A.  S.  R.  847.  (N.S.)  187;  Luther  v.  C.  J.  Luther 

10.  Note:  87  A.  S.  R.  848.  Co.,  118  Wis.  112,  94  N.  W.  69,  99 

11.  Caulkins  v.  Memphia  Gaa-Ligbt  A.  S.  R.  977. 

Co.,  85  Tenn.  683,  4  S.  W.  287,  4  A.  Note:  87  A.  S.  R.  848. 

S.  R.  786;  First  Ave.  Land  Co.  v.  13.  Allen  v.  South  Boston  R.  Co., 

Parker,  111  Wis.  1,  86  N.  W.  604,  87  150  Mass.  200,  22  N.  E.  917,  15  A. 

A.  S.  R.  841  and  note.  S.  R.  185,  5  L.R.A.  716;  Cincinnati, 

Note:  5  Ann.  Gas.  251.  N.  0.  &  T.  P.  R.  Co.  v.  Citizens'  Nat, 

12.  Ropers  tJ.  Southern  Fiber  Co.,  Bank,  56,  Ohio  St.  351,  47  N.  E.  249, 
119  La.  714,  44  So.  442,  121  A.  S.  R.  43  L.R.A.  777. 

.537;  Farrington  v.  Soutii  Boston  K.  Note:  87  A.  S.  R.  848. 

Co.,  150  Mass.  406,  23  N.  E.  109,  15  14.  Citizens  St.  R.  Co.  v.  Robbing, 

A.  S.  R.  222.  5  L.R.A.  849;  Hill  v.  123  Ind.  449,  26  N.  E.  116,  25  A.  S.  R. 

C.  F.  Jewett  Pub.  Co.,  154  Mass.  172,  445,  12  L.R.A.  498;  Farrin^ton  v. 

28  N.  E.  142,  20  A.  S.  R.  230,  13  South  Boston  R.  Co.,  150  Mass.  406, 

L.R.A.  193  and  note;  Hayward  v.  Lee-  23  N.  E.  109, 15  A.  S.  R.  222,  5  L.R.A. 

son,  176  Mass.  310,  57  N.  E.  65G,  49  849;  Fifth  Ave.  Bank  of  New  York  v. 

L.R.A.  725;  Shaw  v.  Staight,  107  Forty-Second  St.  &  G.  St.  Ferry  R. 

Minn.  152.  119  N.  W.  951,  20  L.R.A.  Co.,  137  N.  Y.  231,  33  N.  E.  378,  33 

(N,S.)  1077  and  note:  Whitfield  v.  A.  S.  R.  712, 19  L.R.A.  331  and  note; 
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certificatee  in  legal  contemplation  and  give  no  rights  of  their  own 
force.  The  act  of  the  corporation  in  issuing  them,  they  having  been 

accepted  and  acted  upon  io  good  faith  by  another,  is  deemed  merely 
to  estop  the  corporation  from  denying  their  validity.**  A  corporation 
which  has  been  induced  fraudulently  to  issue  corporate  stock  cannot, 
by  subsequent  ratification,  bind  stockholders  who  had  no  notice  of 
the  fraud.**  A  corporation  may  be  held  liable  in  damages  for  a 
fraud  of  its  officers  in  issuing  stock,  where  it  cannot  be  compelled  to 
issue  valid  shares  in  place  of  those  fraudulently  issued,  for  the  reason 
that  this  would  cause  an  overissue  of  its  capital  stock.*^  And  gener- 
ally speaking  where  one  has  expended  money  upon  the  faith  of  offi- 
cial certificates  of  stock  issued  by  a  corporation,  he  has  a  right  to 
be  indemnified,  to  the  extent  of  his  expenditure.**  So  where  certifi- 
cates of  stock  in  a  company  have  been  signed  in  blank  and  left  with 
an  official  of  the  company  to  be  used  as  needed,  and  the  official  fraud- 
ulently fills  them  up  and  puts  them  in  circulation,  the  company  will 
be  liable  in  damages  to  a  bona  fide  holder  of  such  certificates  for 
value.**  In  many  cases  corporations  have  been  held  liable  for  dam- 
age caused  by  reliance  upon  the  validity  of  fraudulent  issues  of  cer- 
tificates upon  the  ground  that  the  negligence  of  the  corporation  has 
caused  the  injury.*'  But  it  is  only  when  a  party  holds  a  certificate 
to  which  are  attached  the  genuine  signatures  of  the  parties  who  must 
sign  to  make  it  good,  that  the  question  arises  as  to  whether  or  not 
the  company  is  liable  to  him  because  of  negligence,  when  the  certifi- 
cate is  in  fact  false  by  reason  of  having  been  improperly  or  fraudu- 
lentiy  issued.*  AVhere  spurious  stock  is  not  an  overissue,  but  ia 
entirely  within  the  powers  of  the  corporation,  its  invalidity  being 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.  «.  Greenleaf  v.  Ludington,  15  Wis.  558, 

Citizens'  Nat.  Bank,  56  Obio  St.  351,  82  Am.  Dec.  698. 

47  N.  E.  249,  43  L.R.A.  777;  Kister-  19.  Allen  v.  South  Boston  H.  Co., 

brock's  Appeal,  127  Pa.  St.  601,  18  150  Mass.  200,  22  N,  E.  917, 15  A.  S. 

Atl.  381,  14  A.  S.  R.  868.  R.  185,  5  L.R.A.  716. 

Notes:  87  A.  S.  R.  849;  6  Ann.  Caa.  Note:  41  L.R.A.(N.S.)  187. 

252.  20.  HiU  «.  C.  F.  Jewett  Pub.  Co., 

IB.  Kisterbrock's  Appeal,  127  Pa.  154  Mass.  172,  28  N.  E.  142,  26  A. 

St.  601,  18  AU.  381,  14  A.  S.  R.  868.  S.  R.  230,  13  L.R.A.  193;  Knox  v. 

16.  Shaw  V.  Staiglit,  107  Minn.  152,  Eden  Musee  American  Co.,  148  N.  Y. 
119  N.  W.  951,  20  L.R.A.(N,S.)  1077.  441,  42  N.  E.  988,  51  A.  S.  R.  700, 

17.  Alien  v.  South  Boston  R.  Co.,  31  L.R.A.  779;  Jarvis  v.  Manhattan 
150  Mass,  200,  22  N.  E.  917,  15  A.  S.  Beach  Co.,  148  N.  Y.  652,  43  N.  B. 
R.  185,  5  L.R.A.  716.  68,  51  A.  S.  R.  727,  31  L.R.A.  776; 

18.  Tome  tJ.  Parkersburgh  Branch  R.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Co..  39  Md.  36, 17  Am.  Rep.  540;  Allen  Citizens'  Nat,  Bank,  56  Ohio  St.  351, 
tJ.  South  Boston  R.  Co.,  150  Mass.  200,  47  N.  E.  249,  43  L.R.A,  777. 

22  N.  E.  917, 15  A.  S.  R.  185,  5  L.R.A.     Note :  87  A.  8.  R.  857. 
716;  Havens  v.  Bank  of  Tarboro,  132     1.  Hill  v.  Jewett  Pub.  Co.,  154  Man. 
N.  C.  214,  43  S.  E.  639,  95  A.  S.  R.  172,  28  N.  E.  142,  26  A.  S.  R.  230, 
627;  Kisterbrock's  Appeal,  127  Pa.  St.  13  L.R.A.  193;  Dollar  Sav.  Fond  A 
601,  38  Atl.  381,  14  A.  S.  R.  868;  Trust  Go.  «.  Pittshure  Plate  Glass  Co« 
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caused  merely  by  some  irregularity  in  its  issue,  a  stockholder  may, 
by  his  acts,  predude  himself  from  questioning  the  validity  of  tbft 
stock.* 

XI.  SUBSCBIPTIONS  TO  SHARES 

Contract  of  Subscription  in  General 

191.  Generally. — stock  subscription  is  a  contract  between  the 

corporation  on  one  side,  and  the  subscriber  on  the  other,  and  courts 
will  enforce  it  for  or  against  either.'  A  corporation  may  not  dispose 
of  its  stock  in  a  manner  forbidden  by  law,*  but  one  who  has  become 
a  subscriber  may  not  object  ordinarily  to  a  noncompliance  with  pre- 
scribed formalities.*  A  subscriber  must  be  presumed  to  know  the 
terms  of  his  subscription.*  An  agreement  to  subscribe  for  or  take 
stock  in  a  proposed  corporation,  uncertain  or  indefinite  in  any  mate- 
rial stipulation,  is  ineffectual.'  It  is  a  general  rule  in  most  of  the 
states,  and  in  the  Supreme  Court  of  the  United  States,  that  a  sub- 
scription for  shares  of  stiock  does  not  require  an  express  promise,  but 
implies  a  promise  on  the  part  of  the  subscriber  to  pay  for  them.' 
But  in  other  states  the  undertaking  to  take  up  the  shares  is  con- 
sidered one  thing,  and  the  und^fddng  to  pay  for  them  another; 
and  where  there  is  no  express  promise  to  pay  for  the  shares  in  the 
subscription,  no  action  can  be  maintained.'  Each  subscription  is  an 
independent  contract,  and  in  no  way  connected  with  or  dependent 
upon  the  terms  or  agreements  concerning  other  subscriptions.*®  A 
subscription  is  not  invalidated  by  the  irresponsibility  of  other  sub- 
scribers for  shares  necessary  to  be  subscribed  before  the  organiza- 
tion of  the  corporation,  if  sudi  other  subscriptions  were  made  and 
accepted  by  the  company  in  good  faith,  the  subscribers  being  appar- 
ently responsible,  and  evidence  of  their  irresponsibility  is  no  defense 
to  an  action  on  a  subscription  of  another  shareholder.^*   Again,  stock 

213  Pa.  St.  307,  62  Atl.  916,  5  Ann.  6.  Germantown,  etc.  R.  Co.  v.  Fitler, 

Cas.  248.  60  Pa.  St.  124,  100  Am.  Dec.  546. 

Note:  41  L.R.A.(N.S.)  188.  7.  Note:  136  A.  S.  R.  746. 

2.  Hinds  &  Adams  Counties  v.  Nat*  8.  Instooe  v.  Frankfort  Bridge  Co., 
cheat,  ete.,  R.  Co.,  85  Miss.  599,  38  Sa  3  Bibb  (Ky.)  105,  5  Am.  Dec.  633. 
189,  107  A.  S.  B.  305.  Notes:  3  L.R.A.  797;  4  L.R.A.  507. 

Note:  87  A.  S.  R.  859.  9.  Rochester  &  K.  F.  Land  Co.  v. 

3.  German  Mercantile  Co.  v.  Wan-  Raymond,  158  N.  Y.  576,  53  N.  E.  507, 
n«r,  25  N.  D.  479,  142  N.  W.  463,  52  47  L.BA.  246;  Strasburg  R.  Co.  v. 
LJl.A.{N.S.)  453;  Blunt  v.  Walker,  Echtemacht,  21  Pa.  St  220,  60  Am. 
U  Wis.  334,  78  Am.  Dec  709.  Dec.  49  and  note. 

4.  Barks  ft  Daapbin  Turnpike  Road  Note :  3  L3A.  796. 

V.  Myers,  6  Serg.  &  R.  (Pa.)  12,  9  10.  Connectient,  etc.,  R.  Co.  v.  Bai. 

Am.  Dee.  402.  ley,  24  Vt.  466,  58  Am.  Dec.  181. 

5.  Hu^is-Town  Tompike  Road  «.  11.  Penobscot  R.  Co.  v.  White,  41i 
Gieeger,  5  Hor.  &  J.  <Md.)  122,  9  Me.  512,  66  Am.  Dev.  257. 

Am.  Dee.' 495. 
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subscriptions  are  unaffected  by  coUat^al  pending  negotiations 
between  t^at  coiporation  and  another,  relative  to  the  purchase  of 
property  with  which  to  carry  on  the  former.** 

192.  What  Constitutes  Subscription. — Subscribers,  as  generally 
understood,  are  those  who,  upon  the  foundation  of  the  corporation 
agree  eventually  to  take  and  pay  for  shares  of  the  capital  stock,  and 
in  the  absence  of  any  special  agreement  they  agree  with  each  other 
to  pay  therefor  the  par  value  of  such  stock.  Anyone  who  in  some 
form  or  another  agrees  to  take  original,  unissued  stock  of  a  company 
seems  to  partake  of  the  character  of  a  subscriber,  as  contradistinguished 
from  a  purchaser  of  corporate  stock.**  The  acceptance  and  holding 
of  a  certificate  of  shares  in  a  corporation  makes  the  holder  liable  to 
the  responsibilities  of  a  shareholder."  However,  the  delivery  of  a 
stock  certificate  is  not  needed  to  perfect  a  sul»cription,  and  its  non- 
delivery will  not  prevent  a  recovery  by  the  assignee  of  the  company 
for  the  unpaid  instalments.**  A  corporation  may,  under  certain 
circumstances,  dispose  of  its  unissued  stock  by  sale,  and  a  person 
may  become  the  owner  of  shares  by  purchase  or  by  subscription. 
Whether  the  contract  is  one  or  the  other  is  ordinarily  a  question  of 
construction,  and  the  fact  th^t  the  word  "purchase"  or  "subscription" 
is  used  in  the  contract  is  by  no  means  conclusive  of  its  nature." 
The  word  "subscribe"  or  "subscriber"  may  be  entirely  absent  from 
a  stock  subscription;  yet,  if  the  apparent  intention  of  the  parties, 
deduced  from  the  agreement  as  a  whole,  shorn  that  to  be  the  char- 
acter of  the  transaction,  it  will  be  so  treated  by  the  court.  The 
law  is  fairly  well  settled  that  where  parties  propose  to  form  a  corpo- 
ration, and  become  shareholders  therein,  and  such  parties  intend  to 
become  such  shareholders,  without  further  act  upon  their  part,  upon 
the  incorporation  of  the  company,  and  the  agreement  remains  open 
and  is  unrevoked,  and  the  corpo:^tion  is  formed  in  pursuance  of  it, 
and  thereafter  acte  upon  it  by  accepting  the  same,  such  agreement  is 
valid  and  binding  as  a  subscription  to  the  capital  stock  of  such  cor- 
poration.*' Also  the  legislature  of  a  state  may  declare  what  shall 
amount  to  a  subscription  to  stock  in  an  incorporated  company,  or 
what  shall  be  the  evidence  that  the  party  proposing  to  take  the  stock 
has  completed  the  contract  on  its  part.  Thus  it  may  require  such 
evidence  to  be  in  writing  on  the  books  of  the  company,  or  it  may 

18.  Cravens  v.  £ag1e  Cotton  Hills,  16.  Note:  93  A.  S.  R.  S52. 

120  Ind.  e,  21  N.  E.  981,  16  A.  S.  B.  17.  MarysviUe  Electric  Light,  etc, 

298.                                          .  Co.  V.  Johnson,  93  Cal.  538,  29  Pac 

18.  Note:  136  A.  S.  R.  737.  126,  27  A.  S.  R.  215;  Shick  v.  Citi- 

14.  Upton  V.  Tribilcock,  91  U.  S.  45,  zens'  Enterprise  Co.,  15  Ind.  App.  329, 

23  U.  S.  {L.  ed.)  203;  Sanger  v.  Up-  44  N.  E.  48,  57  A.  S.  R.  230;  Nolton 

ton,  91  U,  S.  56,  23  U.  S,  (L.  ed.)  220.  u.  aayton,  54  la.  425,  37  Am.  Rep. 

16.  Hawley  v.  Upton,  102 17.  S.  314,  213. 

36  U.  S.  (L.  ed.)  179.  Note:  136  A  S.  B.  738. 
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anthoiise  aa  engagement  to  tale  stock  to  be  made  by  parol;  or,  it 
may  make  a  majority  vote  of  the  legal  voters  of  a  town  who  voted 
at  such  an  election,  an  equivalent  to,  and  substitute  for,  a  subscrip- 
tion on  the  books  of  the  company.** 

193.  Offer  and  Acceptance. — subscription  by  a  number  of  per- 
aoDs  to  the  stock  of  a  corporation  to  be  thereafter  formed  by  them 
has  in  law  a  double  character:  First,  it  is  a  contract  between  the 
subscribers  themselves  to  become  stockholders  without  further  act 
on  their  part  immediately  upon  the  formation  of  the  corporation. 
As  such  contract  it  is  binding  and  irrevocable  from  the  date  of  the 
subscription,  at  least  in  the  absence  of  fraud  or  mistake,  unless  can- 
celed by  consent  of  all  the  subscribers  before  acceptance  by  the  cor- 
poration. Second,  it  is  also  in  the  nature  of  a  continuing  o£Fer  to 
tile  proposed  corporation,  which,  upon  acceptance  by  it  after  its  for- 
mation, becomes  as  to  each  subscriber  a  contract  between  him  and  the 
corporation.*'  The  uniform  postulate  of  all  the  adjudicated  cases 
is  that  any  subscription  to  stock  in  a  corporation  to  be  thereafter 
formed  is  not  and  cuknot  be,  from  the  very  nature  of  the  transaction, 
a  complete  contract — it  is  an  open  proposition — ^until  the  actual 
formation  of  the  corporation ;  it  is  merely  a  continuing  offer  to  take 
stock  upon  the  condition  that  the  corporation  be  called  into  existr 
ence,  and  the  fulfilment  of  which  condition  works  at  once,  without 
further  act  on  the  part  of  tiie  subscriber,  an  implied  acceptance  and 
concludes  a  binding  contract.*'  It  is  not  essential  to  constitute  one 
ft  subscriber  to  the  capital  stock  of  a  corporation  that  he  should  have 
subscribed  to  the  stock-books  after  articles  of  incorporation  have  been 
perfected  and  filed.  If  there  is  a  preliminary  subscription,  and  the 
corporation  is  thereafter  formed  as  contemplated,  within  a  reasonable 
time,  the  subscribers  become  shareholders  without  any  further  ^ct.* 
Again,  notice  of  the  acceptance  by  a  corporation  of  a  subecription 
for  its  benefit,  made  before  it  was  organized,  is  not  necessary.  Such 
acceptance  may  be  inferred  from  the  conduct  of  the  corporation  in 
retaining  the  siibscrlption  paper  in  its  possession  and  expending  large 

18.  Nugent  v.  Patnam  Coanty,  19  R.  Co.,  96  Pa.  St.  391,  42  Am.  Rep. 
Wall.  241,  22  U.  S.  (L.  ed.)  83;  East  548. 

liiocoln  V.  Davenport,  94  U-  S.  801,  20.  Marysville  Electric  Li^t,  etc, 

24  U.  S.  (L.  ed.)  322.  Co.  «.  Johnson,  93  Cal.  538,  29  Pac. 

19.  Griswold  ti.  Board  of  Trustees  of  126,  27  A.  S.  R.  215;  Penobscot  R.  Co. 
Peoria  University,  26  lU.  41,  79  Am.  v.  White,  41  Me.  512,  66  Am.  Dec.  257; 
Dec.  361;  Richeliea  Hotel  Co.  v.  In-  Capps  «.  Hastings  Proapecting  Co.,  40 
temational  MUitary  Encampment  Co.,  Neb.  470,  58  N.  W.  966,  43  A.  S.  R. 
140  lU.  248,  29  N.  B.  1044,  33  A.  S.  677,  24  L.R.A.  259. 

R.  234;  Penobscot  R.  Co.  v.  Dammer,  Notes:  93  A.  S.  R.  353;  136  A.  8. 

40  Me.  172,  63  Am.  Dac.  654;  Minneap-  R.  741;  4  L.R.A.  507. 

olis  Tbresbing-Mach.  Co.  «.  Davis,  40  1.  Nickam  v.  Burckliardt,  30  Ore. 

Minn.  110,  41  N.  W.  1026, 12  A  S.  R.  464,  47  Pae.  788,  48  Pac  474,  60  A- 

701,  3  UR.A.  796;  Oreer  v.  Chartiers  S.  R.  822. 
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sums  of  money  on  the  faith  of  it.'    The  contract  of  subscriptLon 

becomes  complete  and  absolute,  and  the  subscriber  becomes  A  stock- 
holder, when  the  subscription  is  accepted  and  an  entry  tliereof  made 
on  the  company  books.^  Nor  will  subscribers  be  permitted  to  main- 
tain that  the  subscription  contract  is  invalid  for  want  of  acceptance 
by  tiie  corporation,  when  the  subscription  was  necessary  to  the  valid- 
ity of  the  original  organization  of  the  corporation,  and  its  officers 
made  use  of  it  to  procure  a  loan  which  was  used  in  the  business  of 
the  company.*  A  promoter  of  a  proposed  corporation,  who  solicits 
and  procures  stock  subscriptions,  is  the  agent  of  the  body  of  the 
subscribers  to  hold  the  subscriptions  until  the  corponttion  is  formed, 
and  then  turn  them  over  to  it  witliout  any  further  act  of  delivery 
on  the  part  of  the  subscribers.  Hence  a  delivery  of  a  subscription  to 
such  promoter  is  a  complete  delivery,  so  that  it  becomes  eo  ineianti 
a  binding  contract  as  between  the  sul^ribers.' 

194.  Persons  Receiving  Subscriptions. — ^Where  a  corporation  rec- 
ognizes a  person's  act  in  taking  subscriptions  to  its  stock,  by  receiv- 
ing and  registering  such  subscriptions,  this  amounts  to  a  previous 
appointment  of  such  person  as  an  agent  for  that  purpose.'  Commis- 
sioners may  be  appointed  by  the  state  to  receive  subscriptions  to  stock 
for  the  purpose  of  giving  the  subscribers  a  right  to  organize  as  a 
corporation  under  their  charter;  but  as  soon  as  the  organization 
takes  place,  the  authority  of  the  commissioners  ceases  in  every  case 
where  there  is  no  special  provision  to  the  contrary.'  Such  commis- 
sioners are  trustees  whose  acta  may  be  controlled  by  a  court  of  equity 
upon  a  bill  hied  by  stockholders,  or  subscribers,  or  persons  seeking 
subscriptions,  but  an  information  is  not  tlie  proper  proceeding.' 
Receiving  subscriptions  of  stock  is  a  ministerial  act  under  a  statute 
authorizing  commissioners  to  take  subscriptions,  and  subsequently  to 
distribute  the  stock,  and  such  act  may  be  performed  by  an  agent 
or  deputy,  or  by  one  without  authority,  whose  act  is  afterwards  rati- 
fied by  .the  commissioner.  But  the  distribution  of  stock  is  a  judicial 
act  under  a  statute  empowering  certain  commi^ioners  to  distribute 
the  stock  of  a  corporation  among  the  subscribers  "in  such  manner 
as  they  shall  deem  most  conducive  to  the  interests  of  the  said  corpora- 
tion," and  all  the  commissioners  must  be  present  and  consult  respect- 
ing such  distribution,  or  the  proceeding  will  be  without  jurisdiction 

2.  Ricbelica  Hotel  Co.  v.  Interna-  v.  Davis,  40  Minn.  110,  41  N.  W.  1026, 
tional  Military  Encampment  Co.,  140  12  A.  S.  B.  701,  3  IiJl.A.  796. 

111.  248,  29  N.  £.  1044,  33  A.  S.  B.     6.  Taggart  v.  Western  Maryland  B. 

234.  Co.,  24  Md.  563,  89  Am.  Dee.  760. 

3.  New  Albany,  ete.^  B.  Go.  v.  Me-  7.  Taggart  v.  Western  Maryland  B. 
Cormick,  10  Ind.  499, 71  Am.  Deo.  337.  Co.,  24  Md.  563,  89  Am.  Dec.  760. 

4.  Butenbeck  «.  Hobn,  143  la.  13,     Note:  136  A.  S.  B.  742. 

121  N.  W.  698, 136' A.  S.  B.  731.  8.  Attomey-Oeneral  v.  Steven%  1 

5.  MinneapoliB  Threshing-Maeh.  Co.  N.  J.  Eq.  369,  22  Am.  Dee.  528, 
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and  void.  Fraud  practiced  by  a  commissioner  upon  his  co-commis- 
sioners as  to  the  distribution  of  stock,  that  being  a  matter  in  which 
they  are  acting  judicially,  does  not  render  their  proceedings  void  aa 
respects  the  subscribers,  if  they  have  jurisdiction  in  the  premises.' 
A  signing  of  the  notice  of  tiie  opening  of  books  of  subscription  to 
stock  by  a  majority  only  of  the  persons  appointed  by  the  charter 
to  superintend  the  organization  of  the  corporation,  where  tlae  charter 
provides  simply  that  the  books  shall  be  opened  under  the  directions 
of  the  persons  named,  is  sufficient,  and  affords  no  defense  to  an 
action  on  a  subscription.*®  The  certificate  of  the  board  of  commis- 
sioners is  conclusive  upon  the  validity  of  subscriptions  to  stock,  the 
amount  thereof,  and  on  the  question  of  legal  organization,  when  the 
commissioners  are  appointed  under  an  act  of  the  legislature  to  find 
and  certify  on  these  facts.^^ 

195.  Formal  Requisites — Necessity  for  Writing. — ^While  the  strict 
definition  of  the  word  "subscribe"  or  "subscription"  involves  the  idea 
of  a  written  dgnature,  yet  by  common  usage  it  is  often  employed  to 
include  an  agreement,  written  or  oral,  to  give  or  pay  some  amount 
to  a  designated  purpose,  more  usually,  perhaps,  to  some  purpeie  for 
the  promotion  of  which  numerous  persons  are  uniting  their  means 
and  their  cfforU.  Accordingly  oral  subscriptions  have  been  sustained 
as  a  rule,^*  although  there  is  authority  looking  the  other  way.^*  But 
where  the  general  law  or  the  corporate  charter  requires  a  subscrip- 
tion contract  to  be  in  writing,  it  is  generally  conceded  that  a  parol 
subscription  is  invalid.  Furthermore,  where  a  statute  creating  a  cor- 
poration provides  that  subscribers  to  stock  for  the  purpose  of  organiz- 
ing the  corporation  shall  subscribe  formed  articles  oi  incorporation, 
setting  forth  certain  prescribed  facts,  the  subscription  to  such  articles 
has  been  declared  to  be  a  prerequisite  to  a  valid  subscription,  although 
a  person  may  have  orally  agreed  to  take  stock,  or  signed  a  prelim- 
inary subscription  paper.**  As  a  generd  proposition,  no  particular 
form  is  requisite  to  a  valid  subscription  contract  The  signing  of  a 
writing  with  a  certain  number  of  shares  set  opposite  the  signature, 
stating  that  it  contemplates  the  organization  of  a  bank,  and  that  it 
contains  the  names  and  residences  of  the  shareholders  with  the  num- 
ber of  shares  held  by  each,  has  been  adjudged  to  be  sufficient.  In 
the  absence  of  specific  and  express  statutory  directions  as  to  the  form 
of  the  subscription,  it  is  not  essential  that  it  be  made  on  a  regular 
subscription  book  of  the  corporation.  Where  subscription  books  ara 
opened  at  different  places  pursuant  to  notice  under  a  general  law.  a 

9.  Crocker  v.  Crane,  21  Wend.  (N.  12.  Ratenbeck  v.  Hohn,  143  la.  13, 
T.)  211,  34  Am.  Dec.  228.  121  N.  W.  698,  136  A.  S.  B.  731  and 

10.  Penobscot  R.  Co.  v.  White,  41  note. 

ICe.  512,  66  Am.  Dec.  257.  IS.  Fanniog  v.  Hibernla  Ids.  Go^ 

11.  Comieeticat,  etc.,  R.  Co.  v.  Bai-  37  Ohio  St.  339,  41  Am.  Hep.  517. 
iBT,  24  Vt.  465.  58  Am.  Dec.  181.  14.  Note:  136  A  B.  B.  74i 
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subscription  upon  a  paper,  not  literally  a  book,  was  declared  to  be 
binding.'*  Where  a  person  subscribes  a  writing  with  others  for  the 
purpose  of  associating  themselves  to  carry  on  a  particular  business, 
such  person  will  be  liable,  after  the  incorporation,  for  the  amount 
aubscribed,  although  he  signed  the  subscription  aiter  its  date  and 
subsequent  to  the  act  of  incorporation.'* 

196.  Consideration. — A  gratuitous  subscription,  to  promote  the 
objects  for  which  a  corporation  is  established,  cannot  be  enforced 
unless  the  promisee  has,  in  reliance  on  the  promise  sued  on,  done 
something,  or  incurred  or  assumed  some  liability  or  obligation;'^ 
and  according  to  some  decisions  it  is  not  sufficient  that  others  were 
led  to  subscribe  by  the  subscription  sought  to  be  enforced.'^  The 
better  view,  however,  is  that  each  subscription  to  a  common  fund  for 
a  common  purpose  is  a  contract  by  each  associate  with  his  fellows, 
in  consideration  of  similar  contracts  by  them  to  contribute  to  the 
common  fund  the  amount  subscribed,  and  when  the  full  sum  is 
subscribed  and  the  association  organized,  raises  a  duty  and  liability 
on  the  part  of  each  subscriber  to  pay  the  sum  subscribed.'*  In  any 
event  when  money  is  expended,  labor  bestowed,  and  materials  fur^ 
nished  on  the  faith  of  a  subscription  paper,  a  consideration  sufficient 
to  sustain  it  exists,  and  it  becomes  irrevocable.*'  A  valid  promise 
may  be  made  to  an  individual,  or  to  a  joint-stock  company,  or  to  a 
corporation,  by  description  or  in  the  name  of  an  agent;  and  an  action 
may  be  maintained,  in  its  own  proper  name,  by  such  person,  associa- 
tion, or  corporation.  But  this  is  true  only  when  the  consideration, 
which  is  the  essence  of  the  contract,  is  derived  by  one  party  from 
another  party  to  the  suit' 

197.  Construction  of  Contract — ^Paiol  Evidence. — Where  a  subscrip- 
tion contract  is  absolute  on  its  face,  it  is  well  settled,  both  in  equity 
and  at  law,  that  parol  evidence  of  previous  or  contemporaneous  nego- 
tiations, stipulations,  terms  or  agreements  is  not  admissible  except  for 
the  purpcse  of  proving  that  the  parties,  at  the  time  of  consummating 
the  agreement,  intended  and  understood  that  such  terms  and  stipula- 
tions would  be  incorporated,  but  omitted  the  same  by  accident,  fraud 
or  mistake.*  If  any  statement  in  the  announcements  of  a  corporation 

16.  Note:  136  A.  S.  R.  745.  KendaU,  121  Mass.  528,  23  Am.  Rep. 

16.  Chester  Glass  Co.  v.  Dewey,  16  286. 

Mass.  94,  8  Am.  Dec.  12S.  19.  £dinboro'  Academy  v.  Robinson, 

17.  Trustees  of  Phillips  limerick  37  Pa.  St.  210,  78  Am.  Dec.  421. 
Academy  v.  Davis,  11  Mass.  113,  6  Am.  20.  Ricbelien  Hotel  Co.  v.  Interna- 
Dec.   162;   Trustees   of  Farmington  tional  Military  Encampment  Co.,  140 
Academy  «.  Allen,  14  Mass.  172,  7  lU.  248,  29  N.  E.  1044,  33  A.  S.  R. 
Am.  Dec.  201;  Cottage  Street  M.  E.  234. 

Church  V.  Kendall,  121  Mass.  528,  23  1.  Machias  Hotel  Co.  v.  .Coyle,  35 


IS.  Cottage  Street  M.  £.  Church  «.     2.  Oelpcke  v.  Blake,  15  la.  387,  83 

Am.  Dee.  418. 
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is  at  variance  with  the  contract  which  it  finally  makes  with  the  holder 

of  its  certificates,  what  is  stated  in  the  certificate  must  control  until 
the  contract  is  reformed  or  rescinded.*  But  a  memorandum  added 
on  the  formal  subscription  of  stock  is  presumed  to  have  been  made 
at  the  time  of  the  subscription,  when  there  is  no  proof  to  the  con- 
trary.* The  rule  is  familiar  that  if  a  contract,  either  expressly  or 
by  implication,  is  to  be  performed  in  a  place  o^er  than  that  where 
it  was  executed,  then,  according  to  the  presumed  intent  of  the  parties, 
its  validity,  obligation,  and  interpretation  are  to  be  governed  by  the 
law  of  the  place  of  performance.  Hence  where  no  place  of  perform- 
ance is  mentioned  in  a  contract  made  in  one  state  to  subscribe  to 
shares  in  the  capital  stock  of  a  corporation  established  by  the  laws 
of  another  state,  and  having  its  place  of  business  and  treasury  there, 
the  contract  is  to  be  performed  in  the  latter  state,  and  is  to  be  con- 
strued by  the  laws  thereof.*  An  agreement  to  take  stock  in  a  railroad 
corporation  is  not  to  be  viewed  simply  in  the  light  of  a  contract 
between  individuals,  and  it  is  not  subject  to  ^e  same  rules  that  are 
applicable  to  private  contracts.*  A  provision  in  a  stock  subsmption 
prescribing  a  penalty  variant  from  that  designated  in  the  charter 
of  the  corporation  will  be  considered  either  as  surplusage  or  as  cumu- 
lative, and  will  not  be  construed  as  a  condition  for  the  benefit  of 
the  subscriber.' 

198.  Assignment  of  Subscriptions. — There  seems  to  be  some  differ- 
ence of  opinion  as  to  whether  a  subscriber  may  assign  his  rights.* 
In  some  well  considered  cases  it  has  been  denied  that  the  subscriber 
has  any  right  of  assignment.  Primarily  a  corporation  when  it  offers 
its  stock  for  sale  has  the  right  to  select  the  purchaseis.  It  may  sell 
to  one  man  and  refuse  to  sell  to  another.  Generally  it  desires  to 
interest  men  of  means  and  of  good  reputation,  and  shuns  crooks  and 
cranks.  Certain  stockholders  may  be  a  decided  advantage  in  a  busi- 
ness way,  while  others  may  not  be.  Undesirable  stockholders  may 
be,  and  frequently  are,  as  troublesome  as  undesirable  partners,  and 
harder  to  get  rid  of.'  But  the  right  of  subscribers  to  stock  to  whom 
no  certificate  has  been  issued,  to  assign  their  rights,  is  generally 
upheld.^*  The  right  of  the  corporation  to  assign  its  stock  subscrip- 

Notes:  136  A.  S.  R.  744  ;  3  L.R.A.  8  Fla.  370,  73  Am.  Dec.  713. 
798;  4  L.R.A.  507.  7.  Kirksey  v.  Florida,  etc..  Plank 

3.  Equitable  Loan,  etc.,  Co.  u.  War-  Road  Co.,  7  Fla.  23,  68  Am.  Dec.  426. 
ing,  117  Ga.  599,  44  S.  B.  320,  97  8.  Note:  43  L.R.A(N.S.)  790.  See 
A.  S.  R.  177,  62  L.R.A.  93.  Assignments,  vol.  2,  p.  598  et  seq. 

4.  Robinson  v.  Pittsburgh,  etc.,  R.  9.  Holyoke  v.  MiUmann,  151  Wis. 
Co.,  32  Pa.  St.  334,  72  Am.  Dec.  792.  well,  5  Hill  (N.  Y.)  383,  40  Am.  Dec 

6.  Penobscot,  etc.,  R.  Co.  «.  Bartlett,  551,  139  N.  W.  392,  43  L.BJL.(N.S.) 
12  Qniy  (Mass.)  244,  71  Am.  Dec  753.  790. 

6.  Martin  v.  Pensacola,  etc,  R.  Co..     10.  Note:  43  L.R.A.(N.S.)  790. 
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tiona  has  been  affirmed,  it  appearing  that  the  aaBignment  carries  out 
the  enterprise  authorized  by  the  company's  charter.** 

199.  Vklidity  Generally. — The  validity  of  the  subscription  agree* 
ment  depends  upon  considerations  regarding  the  contracting  parties, 
the  form  of  tiie  contract  and  the  manner  of  its  execution,  the  fulfill- 
ment or  breach  of  conditions  express  or  implied,  and  the  absence  of 
fraud  and  misrepresentations.**  A  stock  subscription  contract  will 
be  presumed,  in  the  first  instance,  to  be  valid  and  binding  upon  all 
parties  concerned,  and  must  stand  as  made,  and  operate  as  intended, 
until  imi)eached  by  appropriate  pleading  and  proof.*'  The  general 
rule  is  that  where  a  statute  of  a  state  of  the  charter  under  which 
the  corporation  is  to  be  created  prescribes  the  manner  and  mode 
of  creation  of  the  subscription  contract,  such  contract  lacking  any 
essential  requisite  is  invalid.*^  A^in,  a  fundamental  variance  in 
the  certificate,  or  articles  of  a^ociation,  or  articles  of  incorporation, 
or  whatever  the  document  evidencing  the  scope  of  the  powers  of  the 
company,  or  the  scheme  for  which  it  is  organized,  may  be  called, 
from  the  express  stipulations  contained  in  the  subscription  contract, 
will  vitiate  the  obligations  of  the  latter.**  But  the  subscription  can- 
not be  avoided  on  account  of  a  mistake  made  in  the  corporate  name, 
and  the  contract  will  operate  in  favor  of  those  for  whose  benefit  it 
was  intended.**  A  corporation  has  no  authority  to  accept  subscrip- 
tions to  its  capital  stock  upon  special  terms,  where  the  terms  are 
such  as  to  constitute  a  fraud  upon  other  subscribers  or  upon  persons 
who  become  creditors  of  the  corporation.*^ 


200.  Generally. — Conditional  subscriptions  to  stock  of  corporations 

have  been  declared  to  be  contrary  to  sound  public  policy,  by  reason 
of  their  tendency  to  mislead  and  ensnare  creditors,  and  not,  there- 
fore, to  be  encouraged.**  It  has  been  held  that  a  stock  subscription 

11.  Downie  v.  Hoover,  12  Wis.  174,     Note:  136  A.  S.  B.  744. 

78  Am.  Dec.  730.  15.  Hartford,  etc.,  R.  Co.  «.  Croo- 

12.  Minneapolis,  etc,  R.  Co.  v.  Baa-  well,  5  Hill  (N.  Y.)  383,  40  Am.  Deo. 
sett,  20  Minn.  535,  18  Am.  Rep.  376.  354;  Utica,  etc.,  R.  Co.  v.  Brincker- 

Note:  136  A.  S.  R.  742.  hoff,  21  Wend.  (N.  T.)  139,  34  Am. 

18.  Shields  V.  Clifton  Hill  Land  Co.,  Dee.  220;  Iwin  v.  St^uebanna,  etc., 

94  Tenn.  123,  28  S.  W.  668,  45  A.  S.  Turnpike  Co.,  2  Pen.  &  W.  (Pa.)  466, 

B.  700,  26  Lit.A.  509.  23  Am.  Dec.  53. 

14.  Meholin  «.  Carlson,  17  Idaho  Note:  136  A.  S.  B.  747. 

742,  107  Pae.  755,  134  A.  S.  B.  286;  16.  Milford,  etc.,  Turnpike  Go.  v. 

Coppage  V.  Hutton,  124  Ind.  401,  24  Brush,  10  Ohio  111,  36  Am.  Dee.  78. 

N.  E.  112,  7  L.B.A.  591;  Taggart  v.  17.  Meholin  «.  Carlson,  17  Idaho 

Western  Maryhind  R.  Co.,  24  Md.  563,  742,  107  Pae.  755,  134  A.  S.  R.  286. 

89  Am.  Dee.  760;  Hibemia  Turnpike  18.  Burke  v.  Smith,  16  Wall.  390, 

Road  V.  Henderson,  8  Serg.  &  B.  (Pa.)  21 U.  S.  (L.  ed.)  361;  Moirow  v.  Kadi. 
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219,  11  Am.  Dec.  593. 
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cannot  be  delivered  m  escrow  to  commissioners  appointed  to  receive 
subscriptions,  to  take  effect  only  on 'a  specified  condition,  but  the 
Bubecription  is  absolute,  and  the  non-performance  of  the  Condition 
is  no  defense.'*  The  validity  of  conditional  subscriptions  has  been 
recognized,  nevertheless,  under  some  circumstances.***  An  organized 
corporation  may  take  subscriptions  to  its  capital  stock  conditioned 
that  they  sliall  be  valid  and  binding  only  in  the  event  that  a  certain 
aggregate  amount  is  subscribed.*  The  weight  of  authority  holds 
that  subscriptions  taken  for  the  purpose  of  complying  with  a  statute 
which  grants  a  charter  only  upon  a  certain  amount  of  stock  being 
subscribed,  cannot  be  conditional,  but  must  be  absolute.'  A  stock- 
holder who  becomes  such  for  the  mere  purpose  of  enabling  the  cor- 
poration to  obtain  a  certificate  of  organization,  and  under  an  agree- 
ment with  other  subscribers  that  he  shall  not  be  required  to  pay 
assessments,  and  shall  not  be  liable  on  the  stock,  cannot  be  assessed 
thereon  except  to  pay  corporate  debts.  He  has  no  liability  as  between 
himself  and  the  other  stockholders.*  But  a  subscription  to  the  stock 
of  a  company,  with  the  understanding  of  the  president  that  Uie 
stock  is  not  to  be  paid  for  or  held,  but  is  to  be  canceled,  is  a  fraud 
upon  all  subsequent  subscribers,  and  holds  the  party  thus  subscribing 
to  the  responsibilities  of  a  bona  Jide  subscriber.*  A  subscriber  may 
not  withdraw  his  subscription,  even  though  it  be  conditional,  unless 
unreasonable  delay  occurs  in  perfonning  the  condition.'  When  a 
subscription  contract  is  reduced  to  writing  and  signed,  all  oral  agree- 
ments, whether  prior  or  contemporaneous,  are  merged  in  it,  and 
parol  evidence  of  them  cannot  be  received  to  vary  the  legal  import 
of  the  writing.  Therefore  it  follows  that  parol  evidence  is  not  admis- 
sible to  show  that  a  subscription  to  stock  was  conditional  *  Where 
a  contract  for  subscription  to  stock  is  not  complete  on  its  face,  how- 
ever, parol  evidence  may  be  introduced  to  show  the  actual  contract 
and  that  the  subscription  was  conditional.^ 

201.  Performance  of  Conditions. — A  contract  to  subscribe  for 
shares  in  a  corporation  to  be  thereafter  formed  does  not  become  bind- 

8.  W.  495,  10  A.  S.  R.  658,  3  11R.A.  Note:  4  L.R.A.  507. 

37.  4.  Robinson  v.  Pittsburgh,  etc.,  R. 

19.  Wight  V.  Shelby  B.  Co.,  16  B.  Co.,  32  Pa,  St.  334,  72  Am.  Dec  792. 
Men.  (Ky.)  4,  63  Am.  Dee.  522.  S.  Cravens  v.  BagU  Cotton  Mills 

20.  New  Albany,  etc.,  R.  Go.  v.  Mc-  Co.,  120  Ind.  6,  21  N.  E.  981,  16  A. 
Cormick,  10  Ind.  499,  71  Am.  Dee.  S.  R.  298. 

337;  Taggart  v.  West  Maryland  R.  Co.,  6.  Collins  v.  Southern  Brick  Co.,  02 

24  Md.  l63,  89  Am.  Dec.  760.  Ark.  504. 123  S.  W.  652,  135  A.  8.  R. 

1.  Shick  o.  Citizens'  Knterprise  Co.,  197,  19  Ann.  Cas.  882  and  note;  Min- 
15  Ind.  App.  329,  44  N.  E.  48,  57  A.  S.  neapolis  Threshing  Maeh.  Co.  «.  Davis, 
R.  230.  40  Minn.  110,  41  N.  W.  1026, 12  A.  S. 

2.  Winston  v.  Brooks,  129  HI.  64,  R.  701,  3  L.R.A.  796;  Miller  v.  Han- 
Zl  N.  E.  514,  4  L.R.A.  507  and  note,  over  Junction,  etc.,  R.  Co.,  87  Pa.  St, 

8.  Winston  v.  Brooks,  129  111.  64,  95.  30  Am.  Rep.  349. 

21  N.  E.  514,  4  L.R.A.  507.  7.  Note:  19  Ann.  Cas.  885. 

229 


Digitized  by 


i  202  GORFOKATIONS  7  S.  C  L 

ing  or  create  a  liability  until  all  conditions  precedent  upon  which 
the  contract  is  made  have  been  performed,^  or  unless  performance 
has  been  waived  *  But  conditional  Bubscriptions,  when  the  con- 
ditions have  been  complied  with,  become  binding  upon  the  parties 
to  the  same  extent  as  if  the  contract  had  been  absolute  and  uncon- 
ditional.'® Subscription  for  stock  in  a  railway  when  completed  to  u 
point  designated  becomes  final  upon  the  performance  of  the  con- 
dition, and  is  then  enforceable.  No  further  subec^ption  or  other 
act  is  essential  to  convert  or  change  the  original  subscription  into  an 
unconditional  and  absolute  subscription.'^  The  moment  the  con- 
ditions required  by  law  as  preliminary  to  the  granting  of  a  charter 
to  a  corporation  are  complied  with,  the  subscribers  to  its  stock  become 
shareholders,  entitled,  as  such,  to  a  voice  in  all  subsequent  proceed- 
ings, and  at  the  same  time  their  liability  to  pay  the  amount  of  their 
shares  becomes  fixed  and  absolute.'^  An  agreement  tliat  a  subscrip- 
tion to  the  capital  stock  of  a  corporation  is  not  to  become  binding 
unless  a  certain  amount  is  subscribed  "by"  a  certain  day,  becomes 
binding  if  such  amount  is  subscribed  on  the  night  of  the  day  named.'' 
202.  Nature  of  Condition. — Of  the  conditions  implied  from  the 
nature  of  the  contract  of  subscription  one  of  no  little  importance 
is  the  requirement  that  the  corporation  shall  have  a  legal  organiza- 
tion.M  An  agreement  to  subscribe  and  pay  for  stock  within  a  number 
of  days  from  the  organization  of  a  corporation  means  stock  of  a  cor- 
poration de  jure,  and  not  de  facto,  and  therefore  is  not  binding  until 
the  corporation  is  lawfully  organized  so  as  to  be  authorized  to  do 
business.'*  Again,  no  liability  is  incurred  unless  the  corporation 
which  is  organized  is  the  specific  corporation  contemplated  at  the 

8.  Maryaville  Electric  Light,  etc.,  Gray  (Mass.)  244,  71  Am.  Dec.  753; 
Co.  i;.  Jolmson,  109  Cal.  192,  41  Pac.  Union  Hotel  Co.  tJ.  Hersee,  79  N.  Y. 
1016,  50  A.  S.  K.  34;  Des  Moines  Val-  454,  35  Am.  Rep.  536;  Spartanburg, 
ley  K.  Co.  v.  Graff,  27  la.  99,  1  Am.  etc.,  R.  Co  tj.  De  Graffenreid,  12  Rich. 
Rep.  256;  Wisconsin  Lumber  Co.  v.  L.  (S.  C.)  675,  78  Am.  Dec.  476; 
Greene,  etc..  Telephone  Co.,  127  la.  Jackson  v.  Stockbridge,  29  Tex.  394, 
350,  101  N.  W.  742,  109  A.  S.  R.  387,  94  Am.  Dec.  290. 

69  L.R.A.  968;  Sherrod  «.  DuJEy,  160  11.  Webb  v.  Baltimore,  etc,  R.  Co. 
Mich.  488,  125  N.  W.  366,  136  A.  S.  R.  77  Md.  92,  26  Atl.  113,  39  A.  S.  R. 
451;  Miller  u.  Pittsburgh,  etc.,  R.  Co.,  396. 

40  Pa.  St.  237,  80  Am.  Dec.  570;  AI-  12.  Cartwright  v.  Dickinson,  88 
lison  V.  Wood,  147  Pa.  St.  197,  23  Atl.  Tenn.  476,  12  S.  W.  1030,  17  A.  S.  R. 
559,  30  A.  S.  R.  726;  Anthony  v.  910,  7  L.R.A.  706. 
Household  Sewing-Mach.  Co.,  16  R.  I.  13.  Elizabeth  City  Cotton  Mills  r. 
571,  18  Atl.  176,  5  L.R.A.  575.  See  Dunstan,  121  N.  C.  12,  27  S.  E.  1061, 
Contracts,  vol.  6,  pp.  904,  944.         61  A.  S.  R.  654. 

9.  Sherrod  v.  Duffy,  160  Mich.  483,  14.  Penobscot  R.  Co.  tJ.  White,  41 
125  N.  W.  366,  136  A.  S.  R.  451.         Me.  512,  66  Am.  Dec.  257. 

10.  McMillan  v.  Maysville,  etc.,  R.      Note:  93  A.  S.  R.  368. 

Co.,  15  B.  Mon.  (Ky.)  218,  61  Am.      15.  Capps  v.  Hastings  ProBpecting 
Dee.  181;  Taggart  v.  West  Maryland  Co.,  40  Neb.  470,  68  N.  W.  950,  M 
R.  Co.,  24  Md.  563,  89  Am.  Dee.  760;  L.R.A.  259. 
Penobscot,  etc.,  R.  Co.  v.  Bartlett,  12 
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time  of  the  a^^ment  A  subscriber,  who  contracts  to  take  stock 
in  a  corporatiozi  to  be  formed  for  a  certain  and  specified  purpose, 
camiot,  without  his  consent,  be  compelled  to  pay  money  toward 
the  formation  of  a  corporation  for  an  additional  and  distinct  pur- 
pose.'* A  stipulation  in  a  contract  of  subscription  to  the  stock  of 
a  corporation,  payable  in  instahnents,  to  the  effect  that  bonds  of 
the  corporation,  secured  by  mortgage  on  its  property,  shall  be  given 
to  its  subscribers  in  an  amount  equal  to  their  stock,  does  not  make 
the  issuance  of  such  bonds  a  condition  precedent  to  liability  upon 
the  subecription;  and  the  failure  of  the  company  to  carry  out  this 
agreement  does  not  defeat  such  liability.^^ 

203.  Requiremeat  that  All  Stock  Be  Subscribed. — One  of  the  mo^ 
important  of  the  conditions  precedent  to  a  subscriber's  liability  which 
are  implied  from  the  contract  of  subscription  is  that  relating  to  the 
amount  of  capital  stock  which  must  be  taken  before  the  liability 
attaches.  It  is  a  general  and  well-settled  rule,  subject  to  a  few  quali- 
fications only  (to  be  hereinafter  considered),  that  where  the  capital 
stock  of  a  corporation  is  fixed,  it  is  implied  in  every  contract  of 
subecription,  as  a  condition  precedent  to  liability  thereunder,  that 
all  the  capital  stock  must  be  subscribed.  Until  all  the  capital  stock 
is  subscribed,  payment  of  his  subscription  or  any  part  thereof  cannot 
be  required  of  any  subscriber.'*  Some  cases  may  be  found  in  oppo- 
sition to  this  rule,''  and  in  some  a  distinction  is  made  between 
subscribers  who  become  such  after  and  those  who  become  such  before 
incorporation — the  implied  condition  that  all  the  capital  stock  must 
be  subscribed  before  any  calls  can  legally  be  made  being  held  to  be 
applicable  only  to  aubsmptiom  made  after  incorporation.***  A  sub- 
scriber to  the  increased  stock  cannot  escape  liability  on  the  ground 
that  all  has  not  been  subscribed,  and,  a  fortiori,  a  subscriber  to  the 
original  stock  cannot  insist  that  if  the  stock  has  been  increased  all  of 
the  stock  as  thus  increased  must  be  subscribed  before  he  is  liable  on 
his  subscription  to  the  original  atock.^  And,  of  course,  where  the 
contract  itself  shows  an  intention  that  all  the  stock  need  not  be 
sub^ribed  before  liability  attaches,  there  is  plainly  no  room  for  an 

16.  MarysviUe  Eleetria  Ught,  etc,  Landstreet,  109  Md.  558,  72  AtL  399, 
Co.  V.  Johnson,  109  CaL  192,  41  Fac.  130  A.  S.  R.  531,  16  Ann.  Cas.  1247 
1016,  50  A.  8.  R.  34.  and  note;  Denny  Hotel  Co.  v.  Schram, 

17.  Morrow  v.  Nashville  Iron,  etc,  6  Wash.  134,  32  Pac.  1002,  36  A.  S.  R. 
Co.,  87  Tenn.  262,  10  S.  W.  495,  10  130. 

A.  S.  R.  658,  3  L.R.A.  37.  Note:  93  A.  S.  R.  368. 

18.  McCoy  V.  World's  Colombian  19.  Penobscot  R.  Co.  v.  White,  41 
Exposition,  186  HI.  356,  57  N.  E.  1043,  Me.  512,  66  Am.  Dec  257. 

78  A.  S.  R.  288;  Shick  v.  Citizens*     20.  Note:  03  A.  8.  R.  368. 
Enterprise  Co„  15  Ind.  App.  329,  44     1.  Gettysburg  Nat.  Bank  v.  Brown, 
N.  £.  48, 57  A.  S.  a  230;  Gettysbnrg  95  Md.  367,  52  AU.  975,  93  A.  8.  B. 
Nat  Bank  v.  Brown,  95  Md.  367,  52  339  and  note. 
AtL  975,  93  A.  S.  R.  339;  Moxgan  v.     Note:  16  Ann.  Cas.  1256. 
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implication  to  the  contrary,  and  the  rule  is  therefore  inapplicable.* 
The  general  rule  that  tlie  liability  of  a  subscriber  attaches  only  on 
performance  of  implied  condition  precedent  that  all  the  capital 
stock  be  subscribed  is  subject  also  to  the  exception  that  he  is  respon- 
sible for  preliminary  expenses,  notwithstanding  tlie  failure  to  perform 
that  condition.  While  he  cannot  be  held  liable  for  calls  made  or 
assessments  levied  to  advance  the  general  objects  and  purposes  of  the 
charter,  until  all  the  stock  is  taken,  preliminary  expenses — expenses 
of  a  preliminary  nature,  necessarily  incurred  to  obtain  knowledge 
on  the  subject  of  the  undertaking,  or  for  tlie  purpose  of  forwarding 
the  subscription,  and  extending  tiie  public  patronage,  etc. — rest  on 
a  different  footing.  These  expenses  are  necessarily  contemplated  by 
the  subscriber^  and  an  assessment  levied  to  collect  disbuisementa  for 
these  purposes  is  valid  and  binding,  though  part  of  the  capital  stock 
remains  unsubscribed.* 

204.  Foundation  of  Requirement. — The  rule  is  founded  on  the 
plain  dictate  of  justice  and  the  strict  principles  regulating  the  obliga- 
tion of  contract.  When  a  man  subscribes  for  a  share  of  stock,  con- 
sisting of  one  thousand  shares,  in  order  to  carry  on  some  designated 
enterprise,  he  binds  himself  to  pay  one  thousandth  part  of  the  cost 
of  such  enterprise.  If  only  five  hundred  are  subscribed  for,  and 
he  can  have  no  assurance  which  he  is  bound  to  accept  that  the  remain- 
der will  be  taken,  he  would  be  held,  if  liable  to  an  assessment,  to  pay 
one  five  hundredth  part  of  the  enterprise,  besides  incurring  the  risk 
of  the  entire  failure  of  ihe  enterprise  itself,  and  the  loss  of  ihe  amount 
advanced  towards  it* 

205.  Statutory  Provisions  Affecting  Requirement. — In  some  in- 
stances the  statutes  expressly  provide  that  the  stock  subscribed  may  be 
assessed  when  a  certain  fractional  part  of  the  entire  capital  stodc  is 
t^en.  In  such  a  case  there  is  no  question.  A  subscription  made 
in  view  of  a  statute  of  this  kind  and  subject  to  its  provisions  is  enforce- 
able when,  and  only  when,  the  amount  of  capital  stock  prescribed 
by  the  statute  has  been  taken.*  Where  the  statute  provides  that  the 
corporation  may  prosecute  the  work  for  which  it  was  created,  or, 
generally,  that  it  may  do  business  when  any  certain  portion  of  the 
capital  stock  has  been  subscribed,  such  provision  carries  with  it  the 
right  in  tiie  corporation  to  collect  the  subscriptions  to  its  stock  when 
the  amount  named  shall  have  been  subscribed.  The  grant  of  a 
power  to  do  business  carries  with  it  the  necessity  of  securing  capital 
for  .that  purpose,  and  the  subscriber  to  the  stock  of  a  corporation 
created  under  a  law  permitting  it  to  do  business  when  a  fractional 

8.  Anglo-American  Land,  etc,  Co.  3.  Note:  93  A.  S.  R.  379. 

«.  Dyer,  181  Mass.  593,  64  N.  E.  416,  4.  Morgan  v.  Landstreet,  109  Md. 

92  A.  8.  R.  437.  658,  72  Atl.  399.  130  A.  S.  B.  531,  IS 

Notes:  93  A.  8.  B.  370;  16  Ann.  Ann.  Cas.  1247. 


Cas.  1255. 


5.  Note:  93  A.  S.  R.  373. 
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part  of  the  capital  stock  is  taken  impliedly  consents  that  he  shall 

thereupon  become  liable  for  calls  in  order  that  capital  may  be  realized 
to  take  advantage  of  the  power  granted.'  But  a  provision  that  a 
corporation  may  organize  when  a  certain  amount  of  capital  stock 
(leas  than  the  whole)  has  been  subscribed  should  not,  it  seems  on 
principle,  have  the  effect  of  changing  the  implication  that  all  tiie 
capital  stock  must  be  subscribed  before  the  subecribers  are  subject  to 
calls.  Organization,  unlike  the  power  to  do  business,  does  not  neces- 
sarily contemplate  ^e  incurring  of  debts  nor  make  available  capital 
a  necessity,  and  there  seems  to  be  no  reason  for  relaxing  the  rule  that 
liability  on  a  subscription  is  conditional  upon  all  the  stock  being 
taken,  simply  because  the  corporation  may  organize  before  this. 
Upon  this  point,  however,  the  cases  are  not  in  agreement.^ 

206.  Capital  Stock  Not  Fized.~The  rule  that  before  a  subscriber 
can  be  held  liable  on  his  contract  the  entire  capital  stock  must  have 
been  subscribed  obviously  assumes  ih&t  the  amount  of  the  capital 
stock  of  the  corporation  is  fixed.  In  many  cases,  however,  the 
amount  of  the  capital  stock  is  not  determined  either  by  the  contract 
of  subscription  or  by  the  statutes  and  articles  under  which  incorpora- 
tion was  effected.  In  some  only  the  minimum  amount  is  prescribed; 
in  some  the  maximum ;  in  others  both  a  maximum  and  a  minimum. 
What,  then,  is  the  rule  in  such  cases?  Does  it  require  that  the 
capital  stock  be  fixed  and  the  entire  amount  as  fixed  be  subscribed, 
or  is  the  doctrine  that  all  the  stock  must  be  subscribed  before  the 
subscriber  is  liable  for  calls  inapplicable  where  the  amount  of  that 
stock  is  undetermined?*  The  rule  supported  by  the  weight  of 
authority  is  that  the  amount  of  capital  stock  of  the  corporation  must 
be  determined,  if  not  in  the  charter,  then  by  some  appropriate  cor- 
porate act,  and  that  the  amount  thus  determined  must  be  fully  sub- 
scribed before  a  subscriber  can  be  held  liable  on  his  contract  of 
subscription.  In  a  number  of  cases  it  is  held  that  where  the  amount 
of  capital  stock  is  not  fixed,  the  principle  that  all  the  capital  stock 
must  be  subscribed  before  the  liability  of  a  subscriber  attaches  is 
plainly  inapplicable.  The  theory  of  these  cases  is,  that  there  being  no 
certain  number  of  shares  or  amount  of  capital  fixed  by  the  charter, 
the  promise  could  not  have  been  conditional  that  the  corporation 
.•should  have  a  fixed  amount  of  capital  or  a  certain  number  of  shares.* 
If  a  sul^ription  for  capital  stock  is  made  on  a  basis  as  to  amount  and 
number  and  value  of  shares  different  from  that  fixed  by  tiie  charts 
of  the  corporation,  it  must  be  regarded  as  a  subscription  to  become 
effective  whenever  the  corporation  shall  be  authorized  to  issue  stock 
of  the  kind  subscribed  for,  and  it  is  not  material  that  ttie  amend- 

9.  Schlofls  V.  Montgomery  Trade  Co.,     7.  Notes:  93  A.  S.  R.  373;  1<  Aam. 
87  Ala.  411,  6  8o.  360,  13  A.  8.  B.  Cbd.  1255. 
61.  8.  Note:  03  A.  8.  R.  374. 

Nota:  03  A.  S.  R.  373.  0.  Note:  03  A.  8.  R.  375. 
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ment  of  the  charter  is  not  made  until  some  time  aft»  th« 
subscription.^'' 

207.  Subscriptions  to  Be  Counted. — The  rule  that  all  the  capital 

stock  of  a  corporation  must  be  subscribed  as  a  condition  precedent 
to  the  liability  of  a  subscriber  for  calls  contemplates  that  there  be 
actual,  valid,  bona  fide  subscriptions  for  the  full  amount.**  If  some 
of  the  subscriptions  are  by  married  women  and  void,  they  cannot  be 
computed  in  determining  whether  the  condition  has  been  fulfilled. 
So  where  a  subscription  by  an  agent  is  unauthorized,**  if  a  corporation 
is  wholly  without  power  to  subscribe  to  the  stock  of  another  corpora- 
tion,  its  subscription  cannot  be  counted  in  ascertaining  whether  the 
amount  of  stock  of  the  latter  corporation,  necessary  to  make  its  sub- 
scribers liable  to  calls,  has  been  taken.**  Where,  however,  the  sub- 
scriptions made  by  corporations  have  in  fact  be^  paid,  or  where 
the  coloration  may  be  and  has  been  estopped  from  questioning  its 
liability  thereunder,  another  subscriber  will  not  be  excused  from  his 
liability  because  of  the  ultra  vires  nature  of  the  corporate  subscrip- 
tion.** Subscriptions  by  persons  who  are  not  apparently  able  to  pay 
them  when  called  for  cannot  be  counted  in  determining  whether  or 
not  the  condition  that  a  certain  amount  shall  be  subscribed  in  good 
faith  to  the  capital  stock  of  a  proposed  corporation  before  the  sub- 
scription shall  become  binding  has  been  met."  According  to  the 
weight  of  authority  subscriptions  of  persons  who  were  insolvent  at 
the  time  when  they  subscribed  should  not  be  counted.  But  the  decision 
of  the  incorporators  or  commissioners  appointed  to  effect  the  organiza- 
tion of  a  corporation,  that  the  necessary  amount  of  stock  has  been 
subscribed  and  that  the  subscribers  are  responsible,  is,  according  to 
some  courts,  conclusive  of  these  questions,  in  the  absence  of  fraud 
on  the  part  of  such  incorporators  or  commissioners.**  In  an  action 
to  recover  subscriptions  to  the  capital  stock  of  a  corporation  con- 
ditioned to  be  valid  and  binding  only  in  case  a  certain  aggregate 
amount  of  stock  is  subscribed,  a  complaint  alleging  a  performance 
of  this  condition  is  sufhcient  without  alleging  that  such  subscriptions 
were  made  in  good  faith  by  solvent  parties  not  under  any  disabilities. 
This  latter  fact  U  matter  of  defense,  and  must  be  specially  pleaded.*' 
.  For  the  puipose  of  determining  whether  the  capital  stock  of  a  Cor^ 

10.  Gettysburg  Nat.  Bank  v.  Brown,     14.  Note:  83  A.  S.  R.  377. 

85  Md.  367,  52  Atl.  975,  83  A  8.  R.  15.  Stone  v.  Monticello  Constr.  Ca, 

339.  135  Ky.  659, 117  S.  W.  369,  21  Ann. 

11.  Tnckerman  «.  Brown,  33  N.  T.  Cas.  640,  40  L.R.A.(N.S.)  978. 
297,  88  Am.  Dee.  386.  16.  Note:  16  Ann.  Cas.  1256. 

Note:  93  A.  S.  R.  376,  378.  17.  Shiek  v.  Citizens'  Enterpxise  Co., 

IS.  Note:  83  A.  S.  R.  377.  15  Ind.  App.  329,  44  N.  S.  48,  67  A. 

18.  Denny  Hotel  Co.  v.  Sehram,  6  S.  R.  230. 

Wash.  134,  32  Pae.  1002,  36  A.  8.  R. 

130. 
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poration  has  been  fully  subscribed,  so  as  to  render  individual  sub- 
scribers liable  on  their  subscriptions,  only  unconditional  subscriptions, 
payable  in  cash,  can  bo  counted.^*  Where,  however,  the  conditions 
are  performed  or  waived,  the  subscriptions  are  in  effect  absolute,  and 
may  be  computed  in  determining  whether  the  amount  of  stock  has 
been  subscribed  necessary  to  charge  subscribers  with  liability  for 
calls." 

208.  Waiver  of  Requirement. — The.  benefit  of  the  rule  which 

exempts  subscribers  to  the  capital  stock  of  a  corporation  from  liability 
on  their  subscriptions  until  the  stock  has  been  fully  subscribed,  may 
be  waived  by  a  subscriber,  or  by  his  acta  he  may  estop  himself  to  insist 
upon  it.***  If  his  acts  are  consistent  only  with  the  idea  that  know- 
ing the  necessary  amount  of  capital  stock  had  not  been  subscribed, 
he  intended  he  should  be  liable  as  a  subscriber,  nevertheless  they 
amount  to  a  waiver  of  that  condition.  If,  for  instance,  with  knowl- 
edge of  the  facts,  he  pays  calls,  receives  profits,  etc.,  upon  bis  shares, 
his  act  in  doing  so  is  consistent  only  with  the  fact  that  he  regards 
himself  as  a  shareholder,  and  such  acts  are  accordingly  held  to  amount 
to  a  waiver  of  the  condition  that  any  particular  amount  of  capital 
stock  must  be  subscribed.'  Where  a  subscriber  attends  meetings 
and  votes  Iiis  stock  for  purposes  which  involve  an  outlay,  such  that 
the  necessity  of  an  assessment  on  the  subscribed  stock  is  necessarily 
contemplated,  if  these  acts  are  done  with  the  knowledge  that  the 
capital  stock  has  not  been  subscribed,  they  amount  to  a  waiver  of  the 
condition  that  it  must  be,  and  the  subscriber  is  liable  although  the 
full  capital  stock  is  not  taken.  Again,  acting  as  an  officer  or  director 
of  the  corporation,  attending  meetings  as  such  and  participating  in 
proceedings  to  carry  on  the  business  for  which  the  corporation  is 
created,  where  done  before  the  capital  stock  is  all  taken  and  with 
knowledge  of  this  fact,  impliedly  waives  any  right  to  insist  that  the 
subscription  of  all  such  stock  is  a  condition  precedent  of  one's  lia- 
bility. Such  acts  are  consistent  only  with  the  idea  that  the  stock 
subscribed  is  available  as  capital.  But  mere  attendance  at  a  stock- 
holders' meeting,  where  he  votes  against  expenditures  which  would 
necessitate  an  assessment,  or  at  which  he  is  practically  a  spectator, 
does  not  amount  to  a  waiver  of  this  condition.*  And  it  seems  that  a 
subscriber  does  not  waive  the  condition  by  participation  in  so  much 
of  the  organization  of  the  corporation  as  precedes  the  embarking  in 
the  enterprise  contemplated."    Whether  or  not  the  acts  alleged  to 

18.  Mo^n  V.  Landstreet,  109  Md.  1.  Morgan  v.  Landstreet,  109  Md. 
558,  72  Atl.  399,  130  A.  S.  B.  531,  16  558,  72  Atl.  399,  130  A.  S.  R.  531, 
Ann.  Caa.  1247  and  note.  16  Ann.  Cas.  1247  and  note. 

Note:  93  A.  S.  R.  377.  Note:  93  A.  S.  R.  381. 

19.  Note:  93  A.  8.  R.  377.  2.  Notes:  93  A.  S.  R.  382;  16  Ann. 

20.  Notes:  93  A.  3.  R.  380;  18  Ann.  Cas.  1258. 

Cas.  1258.  3.  Note:  16  Add.  Cas.  1258. 
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have  been  done  by  a  subscriber  and  which  are  relied  upon  to  debar 
his  right  to  resist  liability  on  an  assessment  because  the  requisite 
amount  of  stock  was  not  subscribed  do  in  point  of  fact  show  an  intent 
to  waive  this  condition  is  ordinarily  a  question  of  fact  and  for  the 
jury.* 


209.  Generally. — A  stipulation  in  a  contract  of  subscription  for 
stock,  by  which  the  amounts  subscribed  are  not  to  become  payable 
until  a  collateral  contract  for  the  purchase  of  certain  property  has 
been  ratified  by  the  corporation,  is  not  a  condition  precedent  to  the 
payment  of  stock  subscriptions,  but  is  an  independent  covenant  to 

•  the  effect  that  no  contract  for  such  purchase  shall  be  finally  made 
without  the  consent  of  a  majoril^  of  the  stockholders.'^  If  joint 
promisors,  to  induce  stock  subscriptions,  guarantee  the  payment  of 
dividends  to  subscribers  for  a  period  of  years,  and  at  the  expiration 
of  that  time,  on  receiving  a  specified  notice,  to  purchase  the  stock 
at  its  par  value,  Hie  guaranty  as  to  the  dividends  is  unconditional 
and  binding  without  notice,  and  covers  the  period  named  although 
the  guaranty  as  to  purchasing  the  stock  becomes  inoperative  for  want 
of  notice.*  A  stipulation  in  a  contract  with  a  subscriber  to  the 
initiatory  capital  stock  of  a  manufacturing  corporation,  organized 
under  the  general  incorporation  laws  of  the  state,  which  provides 
that  tiie  sul»criber  shall  receive,  in  addition  to  his  stock  shares,  inter- 
est-bearing bonds  to  an  equal  amount,  secured  by  mortgage  upon  the 
company's  plant,  is  without  consideration,  and  is  absolutely  void, 
both  as  against  creditors  and  between  the  subscriber  and  the  cor- 
poration ;  and  the  failure  of  the  corporation  to  carry  out  such  illegal 
stipulation  does  not  release  tiie  subscriber  from  liability  upon  his 
subscription.  Such  a  stipulation  is  not  to  be  regarded  as  a  condition 
precedent  to  liability  upon  the  subscription,  and  is  nothing  more 
than  an  independent  stipulation,  for  the  breach  of  which  the  remedy 
would  be  in  damages,  in  a  case  where  the  subscriber  paid  part  of  his 
subscription  in  cash,  giving  notes  for  the  balance,  to  be  paid  upon 
call,  and  having  become  a  director,  after  organization,  without  receiv- 
ing his  bonds,  and  especially  as  the  mortgage  to  secure  the  bonds 
could  only  be  obtained  by  payment  of  the  fund  subscribed.' 

210.  Repurchase  of  Stock. — A  contract  by  which  a  private  corpora- 
tion agrees  to  sell  stock  and  to  repurchase  upon  the  happening  of  a 
certain  event,  is  not  ultra  vires  or  void,  as  a  secret  contract  between 

4.  Note:  93  A.  S.  R.  381.  6.  Rogeis  tr.  Bnrr,  105  Ga.  432,  31 

6.  Cravens  v.  Eagle  Cotton  Mills  S.  E.  438,  70  A.  S.  R.  50. 
Co.,  120  Ind.  6,  21  N.  E.  981,  16  A.      7.  Morrow  v.  Nashville  Iron,  etc., 


Collateral  Agreements 


S.  R.  298. 


Co.,  87  Tenn.  262,  10  S.  W.  495,  10 
A.  S.  R.  658,  3  LJI.A.  37. 
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the  coiporation  and  a  subscriber,  by  which  such  subscriber  is  at 

liberty  to  withdraw  his  subscription,  but  is  valid  and  enforceable.* 
Certainly,  the  corporation  should  not  be  permitted  to  claim  that  the 
sale  was  valid,  and  the  contract  to  repurchase  void,  without  rescinding 
the  sale,  retiuming  the  purchase  money,  and  placing  the  purchaser 
in  statu  quo.  Nor  may  the  purchaser  compel  the  corporation  to 
repurchase  the  atoclc,  without  a  redelivery  of  it  to  the  corporation. 
The  fact  that  the  buyer  is  "ready  and  willing"  to  return  it  in  accord- 
ance with  a  contract  for  its  repurchase  does  not  constitute  an  o£Per  to 
return  such  stock.*  A  person  who  purchases  corporate  stock  from  a 
corporation  under  an  agreement  giving  him  an  option  to  resell  the 
stock  to  tihe  corporation  within  a  specified  time  at  the  price  paid 
tiierefor,  does  not  make  a  conditional  purchase  of  the  stock,  but 
becomes  the  absolute  and  unconditional  owner  thereof.**  A  contract 
made  to  induce  stock  subscriptions,  whereby  the  promisors  agree  to 
repurchase  the  stock  at  the  end  of  a  specified  period,  upon  receiWng 
thirty  days'  notice  that  the  subscriber  desires  to  return  the  stock,  is 
conditional,  and  liability  thereunder  does  not  exist  in  favor  of  a 
particular  promisee,  unless,  within  a  reasonable  time  after  the  expira- 
tion of  the  period  named,  the  thirty  days'  notice  is  given  by  him  to 
the  promisors  of  bis  election  to  carry  the  stock  no  longer.**  If  an 
option  to  repurchase  corporate  stock  is  to  be  exercised  "at  the  expira- 
tion of  six  montiis  from  date,"  the  seller  is  not  bound  to  repurchase 
until  the  expiration  of  the  six  months,  and  an  offer  to  redeliver  the 
stock  before  that  time  is  premature  and  ineffective.**  The  weight 
of  authority  holds  that  a  contract  by  a  corporation  to  purchase  shares 
of  its  own  stock  will  not  he  enforced  by  the  courts  after  the  corpora- 
tion has  become  insolvent.*'  But,  notwithstanding  a  corporation  is 
solvent  and  has  no  creditors,  an  agreement  by  it  to  repurchase  its 
own  stock  haa  been  hdd  to  be  contrary  to  public  policy  as  well  as 
violative  of  the  letter  and  spirit  of  a  statute  providing  that  it  shall 
not  be  lawful  to  divide,  withdraw,  or  in  any  manner  pay  to  any 
stockholder  any  part  of  the  capital  stock,  noi  to  reduce  the  capital 
stock  except  in  the  prescribed  manner.*^ 

8.  Sehalt«  v.  Boalevard  OardeoB  11.  Rogers  «.  Burr,  105  Ga.  432,  31 
Land  Co.,  164  Cal.  464,  129  Pac.  582,  8.  E.  438,  70  A.  S.  R.  50. 

Ann.  Caa.  19146  1013  and  note,  44  12.  Porter  v.  Plymoath  Gfold  Min. 
LJl.A.(N.8.)  156;  Porter  v.  Plymouth  Co.,  29  Mont.  347,  74  Pac.  938,  101  A. 
Gold  Min.  Co.,  29  Mont.  347,  74  Pac.  S.  R.  569. 

938,  101  A.  S.  R.  569;  Meyer  v.  Blair,     IS.  Mclutyre  v.  Bemen,  146  Ifiefa. 
109  N.  y.  600, 17  N.  K  228, 4  A.  S.  B.  74,  109  N.  W.  45, 10  Ann.  Caa.  143. 
500.  14.  Kom  v.  Cody  Detective  Agvaey, 

9.  Porter  v.  Plymouth  Gold  Min.  76  Wash.  540, 136  Pac.  1155,  50  Lit.A. 
Co.,  29  Mont  347,  74  Pac.  938, 101  A.  (N.S.)  1073.  Bat  see  contra  Scholto 
8.  R.  569.  V.  Boulevard  Gardens  Land  Co.,  164 

10.  Melntyza  v.  Bemeu,  146  Mich!  CaL  464,  129  Pac  582,  Ann.  Caa. 
•i^  109  N.  W.  46,  10  Ann.  Gas.  143.  lfil4B  1013,  44  L3.A.(N.6.)  166, 

237 


Digitized  by  Google 


CORPORATIONS 


7  R.  C.  L. 


Fraud  and  Misrepresentation 

211.  Subscriptions  Induced  by  Fraud  Generally. — Like  all  other 
contracts,  subscriptions  to  corporate  stock,  induced  by  fraud  or  mis- 
represenbition,  while  they  may  be  valid  in  form,  may  be  set  aside 
as  invalid,  at  least  in  a  suit  between  the  subscriber  and  the  coqjora- 
tion  itself,  provided  rights  of  third  parties  have  not  accrued.  In 
imy  case  an  action  for  damages  may  be  maintained.^*  And  again, 
it  is  a  good  defense  to  an  action  for  calls  that  defendant  was  induced 
to  take  shares  by  fraud  of  the  company,  that  he  immediately 
repudiated  them  upon  discovering  the  fraud,  and  that  he  hag  never 
received  any  benefit  from  them.*'  The  subscription,  however,  is  valid 
until  disaffirmed,  and  is  simply  voidable.^'  Whether  a  right  to  dis- 
affirmance exists  in  any  particular  case  depends  upon  the  peculiar  facts 
and  circumstances  thereof,  each  case  being  a  rule  unto  itself.'^  The 
authorities  agree  that  as  against  the  corporation  guilty  of  fraud  the 
subscriber  has  a  right  to  r^ind  and  recover  back  his  payments.** 
But  if  the  fraud  is  by  the  promoters  only,  so  Uiat  all  sul»cribers  are 
equally  innocent  and  equally  defrauded,  one  cannot  have  relief 
against  the  others.^**  The  view  has  been  taken  that  wlicre  a  sub- 
scription to  the  stock  of  a  corporation  has  been  induced  by  fraud,  tiie 
subscriber  may,  if  he  has  been  diligent  in  discovering  and  repudiating 
the  fraud,  maintain  a  suit  to  cancel  the  subscription,  and  recover  the 
amount  paid  thereon,  unless  proceedings  in  insolvency,  voluntary  or 
involuntary,  have  been  instituted,  or  unless  some  act  has  been  com- 
mitted which  is  regarded  as  an  act  of  insolvency.  In  support  of  this 
rule  it  has  been  said  that  not  until  insolvency  proceedings  have  been 


15.  Zang  V.  Adams,  23  Colo.  408,  48      16.  Note:  33  L.R.A.  722. 
Pae.  509,  58  A.  S.  R.  249;  Clem  u.      17.  Howard  v.  Turner,  155  Pa.  St. 
Newcastle  &  D.  R.  Co.,  9  Ind.  488,  349,  26  Atl.  753,  35  A.  S.  R.  883. 
68  Am.  Dec.  653;  Iowa  Drug  Co.  v.     Note:  136  A.  S.  R.  748. 
Sonera,  139  la.  72, 117  N.  W.  300,  19     18.  Zang  v.  Adams,  23  Colo.  408, 
IaRA.(N.S.)  115;  Weissinger  Tobacco  48  Pac.  509,  58  A.  S.  R.  249;  Good- 
Co.  u.  Van  Buren,  135  Ky.  759,  123  ricb  v.  Reynolds,  31  111.  490,  83  Am. 
S.  W.  289,  135  A.  S.  R.  502;  Wind-  Dec.  240;  Hiiikley  v.  Sac  Oil  &  Pipe 
ram  v.  French,  151  Mass.  547,  24  N.  E.  Line  Co.,  132  la.  396,  107  N.  W.  629, 
914;  8  hJLJL.  750;  Poulks  Accelerating  119  A.  S.  R.  564;  Wight  v.  Shelby  R. 
Air  Motor  Co.  v.  Thies,  26  Nev.  158,  Co.,  16  B.  Mon.  (Ky.)  4,  63  Am.  Dec. 
C5  Pac.  373,  99  A.  8.  R.  684;  Mack  1),  522;  Browning  v.  Hinkle,  48  Mian. 
Utta,  178  N.  Y.  625,  71  N.  E.  97,  67  544,  51  N.  W.  605,  31  A.  S.  R.  691; 
L.R.A.  126;  Crump  v.  United  States  Virginia  Land  Co.  v.  Haupt,  90  Va. 
Min.  Co.,  7  Grat.  (Va.)  352,  56  Am.  533,  19  S.  E.  168,  44  A.  B.  R.  939. 
Dec.  116;  Bosher  v.  Richmond,  etc.,     Notes:  136  A.  S.  R.  748;  33  L.RA. 
lAod  Co.,  89  Va.  4:jS.  16  S.  E.  360,  37  729. 

A.  8.  R.  879;  VirginU  Land  Ca  v.     19.  Note:  33  L.R.A.  721. 

Haapt,  90  Va.  633,  19  S.  E.  168,  44     20.  Hinkley  v.  Sac  Oil,  etc.,  Line 

A.  S.  B.  939.  Co.,  132  la.  396,  107  N.  W.  629, 119  A. 

Notea:  3  A.  S.  R.  824;  136  A.  S.  R.  S.  R.  564. 
748  :  33  L.R.A.  721.  Note:  33  LJL.A.  727. 
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instituted  does  the  entire  property  of  the  corporation,  including  impaid 
subscriptions  to  its  capital  stock,  become  a  trust  fund  for  the  pay* 
ment  of  its  debts,  and  that  not  until  then  are  the  creditors  entitled 
to  the  payment  of  their  debts  before  tiiere  can  be  any  distribution 
among  the  stockholders.^  But  the  subscriber  must,  upon  discovery 
of  the  fraud,  repudiate  the  purchase  promptly.  He  has  no  right  to 
hold  on  to  the  stock,  in  the  hope  or  expectation  of  realizing  a  prolit 
herefrom,  and  failing  in  this,  to  disaifirm  the  contract  Hence,  if 
after  discovering  the  fraud,  he  demands  or  receives  a  dividend,  or 
continues  to  act  as  a  stockholder,  or  does  any  act  inconsistent  with  an 
intention  to  disaffirm  the  contract,  he  will  be  held  to  have  waived 
the  fraud.*  The  rule  that  parol  reprasentations  are  not  admissible  to 
vary  the  terms  of  a  written  agreement  has  no  application  to  repre- 
sentations which  amount  to  a  fraud  practiced  in  procuring  sabecnip- 
tions  to  corporate  stock.* 

212.  Elements  of  Fraud  or  Misrepresentation. — Probably  one  of 
the  most  controlling  considerations  in  cases  of  this  kind  is  whether 
or  not  the  representations  were  as  to  materia  matters  of  fact*  It 
must  appear  also  that  the  representations  were  relied  on  and  were 
m^e  under  such  circumstances  that  the  party  had  a  right  to  rely 
on  them.*  Mere  opinions,  estimates,  or  promissory  statements  con- 
tained in  them,  though  unfounded,  will  not  invalidate  a  transaction 
entered  into  in  reliance  thereon.'  And  representations  as  to  .matters 
of  law  are  insufficient  to  constitute  a  fraud. ^  Again,  the  representa- 
tions must  have  been  made  with  intent  to  deceive.*  The  general  rule 
that  unauthorized  acts  of  an  agent  did  not  bind  the  principal  applies 
to  this  class  of  contracts.*  Misrepresentations  made  by  the  promoters 
of  a  corporation  at  a  public  meeting  called  for  the  purpose  of  procur- 
ing subscriptions  to  stock  will  not,  generally  speaking,  vitiate  a  sub- 
scription made  in  reliance  thereon  by  one  of  the  class  to  whom  the 
representations  are  made,  where  such  representations  are  not  expressly 

1.  Note:  16  Ann.  Cas.  179.  Notes:  136  A.  S.  B.  750;  33  LJI.A. 

2.  Ogilvie  v.  Knox  Ins.  Co.,  22  How.  732. 

380,  16  U.  S.  (L.  ed.)  349.  6.  Parker  v.  Thomas,  19  Ind,  213,  81 

Xote:  16  Ann.  Cas.  179.  Am.  Dec.  385. 

3.  Hinkley  «.  OU  &  Pipe  line  Co.,  Notes:  85  A.  S.  R.  388  ;  33  L.R.A. 
132  la.  396,  107  N.  W.  629, 119  A.  S.  730. 

R.  564.  7.  Upton  v.  Tribacock,  91  U.  S.  45, 

4.  Zang  V.  Adams,  23  Colo.  408,  48  23  U.  S.  (L.  ed.)  203;  Parker  v. 
Pae.  509,  58  A.  S.  R.  249;  Clem  v.  Thomas,  19  Ind.  213,  81  Am.  Dec. 
Newcastle  &  D.  R.  Co.,  9  Ind.  488,  68  385. 

Am.  Dec.  653;  Hinkley  v.  Sao  OU  &  8.  Montgomery  S.  R.  Co.  v.  Mat- 

Hpe  Line  Co.,  132  la.  396,  107  N.  W.  tfaews,  77  Ala.  357,  54  Am.  Rep.  60. 

629,  119  A.  8.  R.  564.  9.  Weissinger  Tobacco  Co.  v.  Van 

Note:  136  A.  S.  R.  749.  Buren,  135  Ky.  759, 123  S.  W.  289, 135 

6.  Parker  v.  Thoma%  U  Ind.  213,  A.  S.  R.  602. 

81  Am.  Dee.  385.  Notes:  136  A.  S.  B.  749  ;  33  LJI.A. 
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authorized  by  the  corporation.^^  The  question  of  indirect  fraud 
assumes  no  small  importance  in  the  matter  of  pro^>ectuses.  Those 
who  issue  a  prospectus,  holding  out  to  the  public  the  great  advantages 
that  will  accrue  to  persons  who  will  take  ^ares  in  a  proposed  under- 
taking, and  inviting  them  to  take  shares  on  the  faith  of  the  represents" 
tions  therein  contained,  are  bound  to  state  everything  with  scrupulous 
accuracy,  and  not  only  to  abstain  from  stating  as  facts  that  which 
is  not  so,  but  to  omit  no  one  fact  within  their  knowledge  the  exist- 
ence of  which  might  affect  the  nature,  extent,  or  quality  of  the  privi- 
leges and  advantages  that  the  prospectus  holds  out  as  inducements 
to  take  shares.*^ 

213.  Waiver  and  EstoppeL — ^There  are  many  eases  in  which  the 
aubecriber,  although  his  right  to  rescind  would  be  otherwise  good,  is 
prevented  from  doing  so  because  of  his  own  conduct  after  making 
the  subscription.^'  So  one  who  subscribes  to  stock  of  a  corporation  in 
view  of  and  for  the  purpose  of  its  subsequent  organization,  which  Is 
effected,  and  pays  in  fidl  for  one  share  and  transfers  other  shares, 
thereby  recognizes  and  affirms  his  contract  of  subscription,  and  will 
not  be  heard  to  disaffirm  it.*'  Again,  fraud  of  promoters  in  procuring 
a  subscription  to  stock  of  a  corporation  before  its  organization  is  not 
a  defense  f^ainst  an  assessment  on  the  stock  by  ihe  corporation  after 
the  subscriber  has  carried  out  bis  contract  and  united  with  others  in 
forming  the  corporation,  but  his  remedy  is  restricted  to  an  action 
against  the  wrongdoers.**  And  where  a  stockholder  has  for  a  consider- 
able period  of  time  prior  to  the  failure  of  a  corporation  occupied  the 
position  of  one  of  its  stockholders,  and  exercised  and  enjoyed  the 
rights,  privileges  and  fruits  of  that  relation,  and  received  dividends 
on  his  stock,  after  the  failure  of  the  corporation,  it  is  too  late  to  rescind 
his  contract  for  the  purchase  of  the  stock  on  the  ground  of  false  repre- 
sentations.** A  subscriber  must  act  promptly,  to  entitle  him  to  relief 
from  a  subscription  to  stock  procured  by  fraudulent  statements  or 
prospectuses.  An  unreasonable  delay  tending  to  show  acquiescence 
on  his  part  is  fatal.'*   He  should,  within  a  reasonable  time  after 

10.  St.  Johns  Mfg.  Co.  «.  Manger,  v.  Sqaires,  40  W.  Va.  307,  21  8.  E. 
106  Mich.  90,  64  N.  W.  3,  58  A.  S.  E.  1015,  52  A.  S.  R.  884. 

468,  29  LJI.A.  63.  Note:  33  L.R.A.  722. 

Koto:  85  A.  S.  R.  385.  13.  BeU's  Appeal,  115  Pa.  St.  88, 

11.  Note:  85  A.  S.  R.  386.  8  AU.  177,  2  A.  S.  R.  532. 

12.  Gumaer  v.  Cripple  Creek  Tun-  14.  St.  Johns  Mfg.  Co.  v.  MungeTi 
Del,  etc.,  Co.,  40  Colo.  1,  90  Pac.  81,  106  Mich.  90,  64  N.  W.  3,  68  A.  S.  R. 
122  A.  8.  R.  1024,  13  Ann.  Caa.  781;  468,  29  L.R.A.  63. 

Fear  v.  Bartlett,  81  Md.  435,  32  Atl.  15.  MefaoUn  v.  Carlson,  17  Idaho  742, 

322,  33  L.RJI.  721;  Nicknm  v.  Burck-  107  Pac.  755,  134  A.  S.  R.  288. 

hardt,  30  Ore.  464,  47  Pac.  788, 48  Pac  16.  Ogilvie  *.  Knox  Ins.  Co.,  22 

474,  60  A.  S.  R.  822;  BeU's  Appeal,  How.  380, 16  U.  S.  (L.  ed.)  349  Up- 

115  Pa.  St.  88,  8  Atl.  177,  2  A.  S.  R.  ton  v.  Trihilcock,  91  U.  S.  45,  23  U.  8. 

332;  Greenbrier  IndoBtrial  Exposition  (L.  ed.)  203;  Chubb  «.  Upton,  96  U.  8. 
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discovering  the  fraud,  and  before  the  rights  of  innocent  third  persons 
have  accrued,  rescind,  or  offer  to  rescind,  the  contract,*'  which  includes 
the  duty  to  return  or  offer  to  return  his  stock  to  the  company.** 
Laches  as  a  bar  to  a  subscriber's  right  to  repudiate  liis  subscription 
begins  to  run,  however,  only  from  the  time  when  the  subscriber  is  first 
chargeable  with  notice  that  a  fraud  has  been  perpetrated  upon  hira.** 
A  delay  of  two  months  after  the  discovery  of  the  falseness  of  a  rep- 
resentation inducing  a  subscription  to  the  stock  of  a  corporation  in 
securing  a  rescission,  is  not  so  unreasonable  as  to  preclude  the  sub- 
scriber from  rescinding  his  conti'uct  of  subscription  and  defending 
against  a  promiK^ory  note  given  on  account  of  the  subscription,  no 
rights  of  innocent  holders  of  such  note  being  involved.*" 

214.  Insolvency  of  Corporation — Creditors'  Rights. — If  a  subscrip- 
tion for  shares  has  been  obtained  by  fraudulent  representations,  it 
may  be  annulled  by  the  subscribers  at  any  time  before  other  equities 
have  intervened. 1  But  the  circumstances  must  be  very  favorable  to 
the  subscriber  to  enable  him  to  withdraw  after  the  rights  of  creditors 
have  attached.^  Indeed  it  is  held  by  some  courts  that  it  is  too  late 
for  the  stockholders  after  the  company  has  become  insolvent  to  avoid 
liability  to  creditors  because  of  alleged  fraudulent  representations 
made  to  them  to  induce  their  subscriptions.'  In  case  of  insolvency, 
the  equities  of  the  creditors  are  deemed  to  supersede  those  of  the  stock- 
holder, even  when  his  subscription  has  been  induced  by  fraud;  and 
when  the  subscriber  has  waited  until  suit  has  been  brought  by  a 
receiver,  it  is  held  to  be  too  late  for  him  to  plead  fraud  and  misrepre- 
sentations.* But  a  subscriber,  notwithstanding  the  insolvency  of  the 
corporation,  may  rescind  his  subscription  on  ttie  ground  of  fraud, 
if  he  has  been  diligent  in  discovering  the  fraud  and  repudiating  the 
transaction,  unless  proceeding  in  insolvency  have  been  instituted  or 
acme  act  of  insolvency  committed,*  And  it  has  been  held  that  insol- 
vency of  the  corporation  will  not  prevent  cancellation  of  a  stock  sub- 
scription for  fraud,  if  the  subscriber  acted  vnih  due  diligence  in  dis- 

665,  24  U.  S.  {L.  ed.)  523;  Meholin  20.  Zang  v.  Adams,  23  Colo.  408,  45 

D.  Carlson,  17  Idaho  742,  107  Pae.  755,  Pac.  509,  58  A.  S.  R.  249. 

134  A.  S.  R,  286;  Howard  v.  Tiirnei-,  1.  Boslier  v.  Richmond,  etc.,  Land 

155  Pa.  St.  349,  26  Atl.  753,  35  A.  S.  Co.,  89  Va.  455,  16  S.  E.  360,  37  A. 

R.  883.  S.  R.  879. 

Notes:  85  A.  S.  R.  387;  33  L.R.A.  2.  Howard  v.  Turner,  155  Pa.  St. 

724.  349,  2G  Atl.  753,  35  A.  S.  K.  883. 

17.  Zang  V.  Adams,  23  Colo.  408.  48  Note:  33  L.R.A.  726. 

Pac.  509,  58  A.  S.  R.  249;  Howard  v.  3.  Howai'd  v.  Glenn,  85  Ga.  238,  11 

Turner,  155  Pa.  St.  349,  26  Atl.  753,  S.  E.  610,  21  A.  S.  R.  156. 

35  A.  S.  R.  883.  Note:  33  L.R.A.  727. 

18.  Zang  V.  Adams,  23  Colo.  408,  48  4.  Meholin  v.  Carlson,  17  Idaho  742, 
Pac.  509,  58  A.  S.  R.  249.  107  Pae,  755,  134  A.  S.  R.  286. 

19.  Virginia  Land  Co.  v.  Haupt,  90  5.  Hinkley  v.  Sac  Oil  &  Pipe  Line 
Va.  533,  10  S.  E.  168,  44  A.  S.  R.  Co.,  132  la.  396,  107  N.  W.  629,  119 
939.  A.  S.  li.  564. 
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covering  the  fraud  and  repudiating  his  subgcription,  and  no  consider- 
able amount  of  indebtedness  was  contacted  after  the  subscription  was 
made.'  Whether  or  not  a  subscription  for  stock  in  a  corporation  may 
be  set  aside  for  fraud  in  its  procurement,  after  a  receiver  has  been 
appointed  for  the  corporation,  depends  upon  the  length  of  time  that 
has  elapsed  since  the  subscription  was  made,  whether  the  subscriber 
has  actively  participated  in  the  management  of  the  corporate  affairs, 
whether  there  has  been  a  lack  of  diligence  on  his  part  in  discovering 
the  fraud  or  in  taking  steps  to  rescind  after  its  discovery,  and  whether 
any  considerable  amount  of  corporate  indebtedness  incurred  since  the 
subscription  was  made  remains  outstanding  and  unpaid.'  After  a 
corporation  has  become  insolvent  and  its  affairs  are  being  adjusted  for 
the  benefit  of  its  creditors,  a  subscriber  to  its  capital  stock  cannot,  od 
the  ground  of  fraud,  either  rescind  his  subscription  or  maintain  a 
defense  to  his  obligation  thereunder  unless  he  acts  with  promptness 
and  due  diligence  both  in  ascertaining  the  fraud  and  in  taking  steps 
to  repudiate  his  obligation.  The  question  whether  such  subscriber 
has  acted  with  proper  diligence  is  usually  one  for  determination  by 
the  jury.*  Creditors  of  an  insolvent  corporation  waive  their  right 
to  object  to  cancellation  of  a  subscription  to  stock  procured  by  fraud, 
by  making  a  settlement  with  the  reorganized  corporation,  with  full 
knowledge  that  the  defrauded  subscriber  insists  on  his  discharge  and 
a  return  of  his  money.* 

Withdrawal  or  Cancellation 

215.  Generally. — A  corporation  has  no  legal  capacity  to  release  an 
original  subscriber  to  its  capital  stock  from  Uie  obligation  of  paying 

for  his  shares,  in  whole  or  in  part,  by  reducing  the  capital  stock  or  by 
any  other  arrangement.  As  soon  as  a  company  is  incorporated  a 
subscription  to  its  stock  made  prior  to  the  legal  existence  of  the  com- 
pany becomes  binding  on  the  subscriber,  and  any  power  of  withdrawal 
he  may  previously  have  possessed  is  then  lost."   The  subscriber  for 

6.  Newton  Nat,  Bank  v.  Newbegin,  44G,  22  Am.  Rep.  199;  McNulta  v. 
74  Fed.  135,  40  U.  S.  App.  1,  20  C.  C.  Corn  Belt  Bank,  164  111.  427,  45  N.  E. 
A.  339,  33  L.R.A.  727.  954.  56  A.  S.  R.  203;  Cravens  v.  Eagle 

7.  Gress  v.  Knight,  135  Ga.  60,  68  Cotton  Mills,  120  Ind.  6,  21  N.  E.  981, 
S.  E.  834,  31  L.R.A.(N.S.)  900.  16  A.  S.  R.  298;  Cammack  v.  Levy, 

8.  Chamberlain  v.  Trogden,  148  N.  120  La.  873,  45  So.  925,  124  A.  S.  R. 
C.  139,  61  8.  E.  628,  16  Ann.  Cas.  443;  Nichols  v.  Stevens,  123  Mo.  96, 
177.  25  S.  W.  578,  27  S.  W.  613,  45  A.  S. 

9.  Newton  Nat.  Bank  v.  Newbegin,  R.  514;  Cartwright  v.  Dickinson,  88 
74  Fed.  135,  40  U.  S.  App.  1,  20  C.  Tenn.  476,  12  S.  W.  1030,  17  A.  S.  R. 
C.  A.  339,  33  L.R.A.  727.  910,  7  L.R.A.  706;  "Wilson  v.  Hundley, 

10.  Selma  &  T.  R.  Co.  v.  Tipton,  5  96  Va.  96,  30  S.  E.  492,  70  A.  S.  R. 
Ala.  787,  39  Am.  Dec.  344;  Foy  v.  837;  Gogebic  Invest  Co.  t>.  Iron  Chief 
Blackstone,  31  111.  538,  83  Am.  Dec.  Min.  Co.,  78  Wis.  427,  47  N.  W.  72% 
?.4S  i  Melvin  v.  Lamar  Ing.  Co.,  80  HI.  23  A.  S.  R.  417. 
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atock  of  a  corporation,  whether  he  is  to  pay  for  it  in  money  or  Id 
prop«rty,  impliedly  agrees  to  pay  its  par  value,  and  so  far  as  the 
creditors  of  the  corporatdon  are  concerned,  its  directors  cannot  release 
him  from  that  obligation.**  And  the  unauthorized  release  by  a  cor- 
poration of  one  of  its  shareholders  from  the  payment  of  his  aubscrip- 
tion  is  not  made  valid  by  procuring  additional  subscriptions  to  take 
the  place  of  that  released,  whether  the  new  subscriptions  be  void  or 
valid.*'  A  corporation  may,  however,  if  it  acts  in  good  faith,  law- 
fully receive  from  its  subscribers  who  have  paid  a  certain  percentage 
of  their  subscriptions,  a  surrender  of  the  certificates  held  by  them, 
and  issue,  in  lieu  thereof,  certificates  for  as  many  fully  paid  shares 
of  stock  as  the  money  paid  in  will  buy,  thereby  releasing  them  from 
further  liability,  as  far  as  the  claims  of  the  company  itself  are  con- 
cerned.** It  is  a  well-settled  rule  in  England  and  Canada  that  an 
application  for  stock,  even  though  made  subsequently  to  the  incor- 
poration of  a  company,  is  but  an  offer  by  which  the  subscriber  is  not 
bound  until  it  is  accepted  and  the  stock  allotted,  and  the  subscriber 
may  therefore  witlidraw  at  any  time  previous  to  notice  of  the  allot- 
ment.** 

216.  Prior  to  Incorporation. — The  prevailing  view  is  that  a  sub- 
scriber to  the  stock  of  an  unorganized  corporation  may  withdraw  from 
the  enterprise  if  he  exercises  his  right  before  the  corporation  is  organ- 
ized and  his  subscription  accepted.  When  persons  sign  an  agreement 
to  form  a  corporation  and  when  organized  to  take  stock  therein,  intend- 
ing a  contract  with  such  corporation,  the  subscription  of  each  of  the 
parties  is  a  continuing  offer  merely  to  the  proposed  corporation,  and 
becomes  a  binding  contract  only  when  the  corporation  is  formed.  By 
this  means  an  acceptance  of  the  offer  takes  place,  because  until  tiiat 
precise  point  of  time  there  are  not  the  necessary  parties  to  the  con- 
tract in  existence.  Hence  it  is  that  a  subscriber  may  revoke  his  offer, 
aad  thus  prevent  a  contract  with  the  corporation,  at  any  time  before 
it  is  actually  formed,  without  the  consent  of  his  co-subscribers.** 
According  to  this  view  the  subscription  may  be  withdrawn,  though 
other  subscribers  have  acted  on  tlie  strength  thereof,  if  the  corpora- 
tion has  not  been  formed.**  In  some  jurisdictions  it  is  held,  however. 


Notes:  136  A.  S.  B.  739  ;  33  L.B.A. 
593;  16  Ann.  Cas.  533. 

11.  Gogebie  Invest.  Co.  v.  Iron  Chief 
Min.  Co.,  78  Wis.  427,  47  N.  W.  726. 
23  A.  S.  E.  417. 

12.  Cartwright  v.  Diddnaon,  88 
Temi.  476, 12  S.  W.  1030, 17  A.  S.  B. 
910,  7  IJR.A.  706. 

18.  BepuUie  L.  Ins.  Go.  v.  Swieert, 
135  lU.  150,  25  N.  E.  680,  12  lIBJL 
828. 

11  Note:  16  Ann.  Gas.  535. 


15.  Planters'  etc.,  Packet  Co.  «. 
Webb,  156  Ala.  551,  46  So.  977,  16 
Ann.  Cas.  529  and  note;  Brvant's  Pond 
Steam  Mill  Co.  v.  Pelt,  87  Me.  234,  32 
Atl.  888,  47  A.  S.  R.  323.  33  UBA. 
593  and  note;  Hudson  Beal  Estate  Co. 
V.  Tower,  156  Mass.  82,  30  N.  E.  465, 
32  A.  S.  B.  434;  Hudson  Eeal  Estate 
Co.  V.  Tower,  161  Mass.  10,  36  N.  £. 
680,  42  A.  S.  R.  379. 

Note:  136AS.E.739. 

16.  Hudson   Beal   Estate   Co,  ^ 


Digitized  by 


i  217  COBPOBATIONS  7  R.  G.  U 

that  subecriptioDS  to  the  stock  of  a  proposed  corporation  may  not  be 
withdrawn.'^  Withdrawal  by  a  subscriber  to  the  stock  of  an  unorgan- 
ized corporation  is  effected  by  notifying  the  promoter's  agent,  who 
secured  the  subscription,  of  the  intention  to  witiidraw,  and  requesting 
the  dropping  of  the  sabsmber's  name  from  the  subscription  paper, 
which  facts  are  before  organization  brought  to  the  attention  of  tiie 
subscribers  at  one  of  their  meetings.'^  And  a  withdrawal  may  be 
effected  by  an  oral  notification  of  such  withdrawal  given  to  another 
subscriber,  who  is  acting  as  a  member  of  the  committee  of  subscribers 
appointed  to  manage  their  business,  and  who  has  been  chosen  their 
president,  in  which  case  it  is  held  that  notice  to  the  other  subscribers 
is  not  necessary.^*  ^Notice  of  withdrawal  may  be  nullified  by  the  subse- 
quent conduct  of  the  subscriber  in  recognizing  the  aubecription  as  still 
binding.***  A  subscription  to  the  stock  of  a  proposed  corporation  is 
revoked  by  the  death  of  the  subscriber  before  it  is  formed.* 

Payment 

217.  Generally. — ^Matters  relating  to  the  payment  by  subscribers 
of  the  sums  due  upon  their  subscriptions  are  to  be  determined  with 
a  view  to  the  general  statutes,  the  charter  and  by-laws  of  tiie  corpora- 
tion, and  the  provisions  of  the  contract  of  subscription  •  A  citizen 
of  one  state  who  becomes  a  shareholder  in  a  corporation  created  under 
the  laws  of  another  state  enters  into  contract  relations,  the  extent  and 
obligation  of  which  depend  largely  upon  the  laws  of  the  latter  state.' 
Payment  is  made  customarily  in  instalments.  A  call  is  an  ofHcial 
declaration  by  the  directors  that  the  sum  subscribed,  or  any  specified 
instalment  thereof,  is  required  to  be  paid,  and  the  call  is  ordinarily 
made  effective  by  notice  thereof  to  the  subscribers,  in  accordance  with 
the  by-laws  or  general  regulation  of  the  coiporation  on  that  subject^ 
A  stockholder's  liability  for  calls  upon  his  subscription  though  created 
by  statute  is  contractual  in  its  nature.* 

Tower,  161  Mass.  10,  36  N.  E.  680,  42  2.  Marysville  Electric  Light  &  Power 
A.  S.  R.  379.  Co.  V.  Johnson,  93  Cal.  538,  29  Pae. 

17.  Notes:  33  L.R.A.  595;  16  Ann.  126,  27  A.  S.  R.  215;  National  Mat. 
Cas.  533.  F.  Ins.  Co.  v.  Teomans,  8  R.  I.  25,  86 

18.  Bryant's  Pond  Steam  Mill  Go.  Am.  Dec.  610;  Blunt  v.  Walker,  11 
V.  Felt,  87  Me.  234,  32  Atl.  888,  47  Wis,  334,  78  Am-  Dec.  709;  AnvU 
A.  S.  R.  323,  33  L.R.A.  593.  Min.  Co.  v.  Sherman,  74  Wis.  226,  42 

19.  Hudson    Real    Estate    Co.    v.  N.  W.  226,  4  L.R.A.  232. 

Tower,  161  Mass.  ID,  36  N.  E.  680,  42  3.  Fish  v.  Smith,  73  Conn.  377,  47 
A.  S.  R.  379.  Atl.  711,  84  A.  S.  R.  161. 

20.  Planters'  etc.,  Packet  Co.  v.  4.  G^^mania  TroD  Min.  Co.  9.  Sine, 
Webb,  156  Ala.  551,  46  So.  077,  16  94  Wis.  439,  69  K.  W.  ISl,  36  LitX 
Ann.  Cas.  529.  51. 

1.  Hudson  Real  Estate  Co.  v.  Tower,     5.  Mandel  v.  Swan  Land,  etc,  Co., 
161  Mass.  10,  36  N.  E.  680,  42  A.  S.  K.  154  Bl.  177,  40  N.  R.  48^  46  A.  S.  B. 
379;  Wallace  v.  Townsend,  43  Ohio  St.  124,  27  L.R.A.  313, 
537,  3  N.  £.  601,  54  Am.  Rep.  829. 
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218.  Time  for  Paying  Subseriptioiis.— AsabecriptioHr  ia  writing, 
to  the  capital  stock  of  a  corporation,  payable  in  instalments,  as  called 
for  by  the  directors,  matures  upon  their  call  or  demand,*  which  should 
be  made  within  a  reasonable  time.'  The  statute  of  limitations  runs 
from  the  time  of  making  demand,^  and  thereafter  the  sum  due  bears 
interest*  In  the  abeence  of  a  contract  to  make  subscriptions  payable 
at  a  future  time,  they  become  due  and  payable  at  once.*'  The  legisla- 
ture may  by  law  provide  the  time  within  which  the  subscriptions  to 
the  stock  of  corporations  must  be  paid,  and  apply  the  rule  thus  pre- 
scribed to  pre-existing  corporationB,  where  such  law  merely  asserts  a 
power  which,  before  its  enactment,  had  been  left  to  the  discretion 
of  the  board  of  directors  of  the  corporation.*' 

219.  Medium — Cash,  Notes. — The  authorities  are  not  in  entire 
accord  as  to  whether  the  payment  of  a  stock  subscription  can  be  made 
in  any  thing  else  than  money,  some  holding  one  way  and  some  Uie 
other.  But  the  class  of  authorities  which  declare  that  a  subscription 
may  be  paid  otherwise  than  in  money,  may  be  regarded  as  asserting 
the  more  reasonable  doctrine,  a  doctrine  better  adapted  to  the  practical 
affairs  of  business  life.  According  to  this  view  the  payment  of  stock 
subscriptions  need  not  be  in  cash,  but  may  be  in  whatever,  consider- 
ing the  situation  of  the  corporation,  represents  to  that  corporation 
a  fair,  just,  lawful  and  needed  equivalent  for  the  money  subscribed.** 
So  it  is  held  that  payment  may  be  made  in  property.*  Similarly,  a 
contract  by  a  corporation  organized  to  build  a  public  bridge,  with 
the  proprietor  of  a  newspaper,  to  give  him  stock  of  the  company  in 
consideration  of  his  publishing  articles  favoring  the  enterprise  and 
showing  the  value  of  it  as  an  investment,  has  been  held  to  be  valid.* 
But  where  payment  is  required  to  be  made  in  cash  or  money,  it  can- 
not be  made  in  services  or  property.*   However,  a  corporate  charter 

6.  Gbabb  v.  Upton,  95  17.  8.  665,  12.  People  v.  Stockton,  etc.,  B.  Co., 
24  U.  S.  (L.  cd.)  523.  45  Cal.  306,  13  Am.  Rep.  178;  State 

7.  Robinson  v.  Pittsburgh,  etc.,  R.  v.  Bailey,  16  Ind.  46,  79  Am.  Dec. 
Co.,  32  Pa.  St.  334,  72  Am.  Dec.  792.  405;  Liebke  v.  Knapp,  79  Mo.  22,  49 

8.  Glenn  u.  Liggett,  135  U.  S.  533,  Am.  Rep.  212;  Yard  v.  Pacific  Mut. 
10  S.  Ct.  867,  34  U.  S.  (L.  ed.)  '262;  Ins.  Co.,  10  N.  J.  Eq.  480,  64  Am.  Dee. 
Glenn  ti.  Semple,  80  Ala.  159,  60  Am.  467;  Crocker  «.  Crane,  21  Wend.  (N. 
Rep.  92;  Glenn  tJ.  Howard,  81  Ga.  383,  Y.)  211,  34  Am.  Dec.  228;  Blunt  v. 

8  S.  E.  636,  12  A.  S.  R.  318;  Crofoot  Walker,  11  Wis.  334,  78  Am.  Dee. 
B.  Thatcher,  19  Utah  212,  57  Pac.  171,  709;  Roane  Iron  Co.  v.  Wisconsin 
75  A.  S.  E.  725.  Trust  Co.,  99  Wis.  273,  74  N.  W.  818, 

9.  McCoy  V.  World's  Columbian  Ei-  67  A.  S.  R.  856. 
position,  186  111.  356,  57  M.  E.  1043,      Note:  3  A.  S.  R.  817. 

78  A.  S.  R.  288.  1.  Coleman  v.  Howe,  154  HI.  458, 

10.  Johnson  v.  Albany  &  S.  R.  Co,  39  N.  E.  725,  45  A.  S.  R.  133.  And 
54  N.  Y.  416, 13  Am.  Rep.  607.  see  infra,  par.  342. 

Note :  7  L.R.A.  660.  2.  Liebke  u.  Knapp,  79  Mo.  22,  49 

11.  West  V.  Topeka  Sav.  Bank,  66  Am.  Rep.  212. 

Kan.  524,  72  Pac.  252, 97  A.  S.  R.  385,  3.  Crocker  v.  Crane,  21  Wend.  (N. 
63  L.R.A.  137.  Y.)  211,  34  Am.  Dec.  228. 
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providing  that  stock  shall  be  paid  for  "in  cash,  or  in  monthly  instal- 
menta,  or  on  check,"  does  not  prevent  payment  in  property  and  serv- 
ices.* The  practice  has  been  pursued  not  infrequently  for  subscribers 
to  give  and  the  corporation  to  receive  promissory  notea  in  payment 
of  sums  due  upon  subscriptions.  In  the  absence  of  statutory  provi- 
sions such  notes  are  held  ordinarily  to  be  valid  and  binding  upon 
the  subscribers.'  And  a  note  has  been  held  to  be  "property"  and  so 
not  to  come  within  a  constitutional  prohibition  against  a  corporation 
issuing  stock  except  for  money,  labor  done,  or  money  or  property 
actually  received.*  A  subscription  agreement  whereby  subscribers 
agree  to  give  their  notes  for  Uie  amounts  set  opposite  tlieir  names, 
made  as  a  preliminary  step  to  the  organization  of  a  corporation,  which 
in  fact  is  thereafter  organized  on  the  strength  of  the  agreement,  with 
the  several  subscribers  as  stockholders,  is  not  invalid  for  uncertainty 
in  that  no  payee  is  named  and  no  reference  made  to  any  corporation 
to  be  formed.'  Notes  payable  by  their  terms  on  demand,  made  under 
the  authority  of  a  statute  permitting  on&-half  of  the  capital  stock 
to  be  evidenced  by  the  notes  of  the  stockholders,  are  not  payable, 
and  the  statute  of  limitations  does  not  begin  to  run  against  them, 
until  an  actual  call  or  demand  has  been  made,  or  the  corporation 
has  been  adjudged  insolvent.* 

220.  Calls  or  Assessments  Generally. — The  question  whether  a 
call  or  assessment  is  or  is  not  a  condition  precedent  to  the  liability 
of  a  subscriber  to  the  capital  stock  of  a  corporation  is  determined  by 
the  provisions  of  the  subscription  agreement  and  of  the  statute  and 
articles  of  incorporation  to  which  the  corporation  is  subject.  Where 
the  contract  of  subscription  contains  a  promise  to  pay  the  amount 
subscribed  in  whole  or  in  part  at  a  certain  specified  date  or  dates, 
the  obligation  to  pay  matures  at  the  time  agreed  upon,  and  no  call  or 
assessment  is  necessary  to  fix  the  subscriber's  liability.'  Ordinarily, 
however,  no  certain  time  for  the  payment  of  the  amount  subscribed 


Notes:  27  L.R.A.(N.S.)  315;  16 
Ann.  Cas.  481. 

4.  Lee  v.  Cutrer,  96  Miss.  355,  51 
So.  808,  Ann.  Cas.  1912B  478,  27 
L.R.A.(N.S.)  315. 

5.  Goodrich  v.  Reynolds,  31  111.  490, 
83  Am.  Dec.  240;  McDowell  v.  Chi- 
cago Steel  Works,  124  lU.  491,  16  N. 
E.  854,  7  A.  S.  R.  381;  Keller  v.  John- 
son, 11  Ind.  337,  71  Am.  Dec.  355; 
Greenville,  etc.,  R.  Co.  v.  Woodsides, 
5  Rich.  L.  (S.  C.)  145,  55  Am.  Dec. 
708;  Jackson  v.  Stockbridgc,  29  Tex. 
394,  94  Am.  Dee.  290. 

Where,  however,  a  subscriber  ^ves 
.notes  for  stock  in  a  proposed  bosiness 
bn  the  vnitten  condition  that  they  shall 


be  void  if  the  business  is  not  sotisfae- 
tory  to  him,  holders  of  the  notes,  with 
notice,  cannot  recover  thereon  i£  the 
business  does  not  prove  satisfactory 
to  him,  whether  hi.s  dissatisfaction  is 
reasonable  or  not.  Sherrod  v.  Duffy, 
160  Midi.  488,  125  N.  W.  366,  136  A. 
S.  R.  451. 

6.  German  Mercantile  Co.  v.  Wan- 
ner, 25  N.  D.  479,  142  N.  W.  463,  52 
L.K.A.(N.S.)  453  and  note. 

7.  Rufeubeck  v.  Hohn,  143  la.  13, 
121  N.  W.  COS,  136  A.  S.  R.  731. 

8.  Crofoot  V.  Thatcher,  19  Utah  212, 
57  Pac.  171,  75  A.  S.  R.  725. 

9.  Note:  93  A.  S.  R.  383. 
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is  pFescribed  in  the  contract  of  subscription  or  in  the  statntes,  etc., 
governing  the  corporation,  but  subscriptions  are  usually  made  payable 
either  in  express  terms  or  by  implication,  as  the  board  of  directors 
may  by-  calls  or  assessments  require  them  to  be  paid.  In  such  a  case 
a  call  by  the  proper  body  is  a  condition  precedent  to  the  subscriber's 
liability  to  pay.  Until  such  call  his  liability  is  for  no  fixed  or  certain 
amount,  and  until  then  there  can  be  no  action  upon  his  subscription.'" 
The  necessity  in  any  particular  case  for  a  call  or  assessment  on  corpo- 
rate stock  is  not  open  to  question  by  the  stockholders,  but  must  be 
determined  by  the  directors  themselves.**  Nor  need  the  directors  show 
that  calls  are  made  for  a  corporate  purpose,  or  that  the  business  of 
the  corporation  required  them  to  be  made  and  paid ;  and  this  whether 
tile  statute  confers  such  power,  or  whether  it  is  entirely  silent  on  the 
sabject.*'  But  a  call  made  by  a  court,  where  there  is  not  personal  serv- 
ice of  process  on  the  stockholders,  is  not  conclusive  evidence  of  iia  own 
necessity,  and  they  may  resist  it  if  the  purpose  for  which  it  was 
made  was  illegal  and  unauthorized,  without  first  having  it  vacated 
by  judicial  proceedings.*'  Ko  legal  assessment  can  be  made  on  stock 
of  a  corporation  whose  charter  fixes  a  sum  as  the  minimum  for  the 
capital  stock,  until  that  amount  of  stock  is  subscribed  in  good  faith, 
by  men  apparently  able  to  pay."  But  a  corporation  whose  articles 
of  association  provide  that  tlie  holders  of  shares  for  the  time  being, 
whatever  the  number  issued  or  subscribed  for,  shall  form  the  com- 
pany, may  make  calls  upon  its  stock,  although  the  entire  amount  of 
stock  has  not  been  subscribed  for  or  the  shares  allotted.'*  A  call  can- 
not be  made  so  as  to  affect  a  part  only  of  the  subscribers;  it  must 
be  made  on  ail  alike,  or  it  will  be  void.**  So  any  call  or  assessment 
which  requires  some  of  the  stockholders  of  a  corporation  to  pay  a 
higher  rate  than  others  will  not  be  enforced."  Where  the  charter 
of  the  corporation  provides  that  no  share  of  its  stock  shall  be  assessed 
to  a  greater  amount  than  one  hundred  dollars  in  the  whole,  any 


10.  Teague  v.  Le  Orand,  85  Ala.  403, 
5  So.  287,  7  A.  S.  R.  64;  California 
Southern  Hot«l  Co.  v,  Callender,  94 
Cal.  120,  29  Pac.  859,  28  A.  S.  R.  99. 

Note:  93  A.  S.  R.  383. 

11.  Nashua  Savings  Bank  v.  Anglo- 
American  Ijand,  Mortgage,  &  Agency 
Co.,  189  U.  S.  221,  23  S.  Ct.  517,  47 
U.  S.  (L.  ed,)  782;  Penobscot  R.  Co. 
V.  White,  41  Me.  512,  66  Am.  Dec. 
257;  Budd  v.  Multnomah  St.  Ry.  Co., 
15  Ore.  413,  15  Pac.  659,  3  A.  S.  R. 
169. 

12.  Badd  v.  Multnomah  St.  Ry.  Co., 
15  Ore.  413,  15  Pae.  659,  3  A.  S.  R. 
169. 

13.  Bank  of  <%lna,  etc.,  v.  Morse, 


168  N.  T.  458,  61  N.  E.  774^  8S  A.  S. 
R.  676,  56  L.R.A.  139. 

14.  Penobscot  R.  Co.  v.  Dnmmer,  40 
Me.  172,  63  Am.  Dec.  654;  Lewey's 
Island  R.  Co.  V.  Bolton,  48  Me.  451,  77 
Am.  Dec.  236;  New  Hampshire  Cent. 
R.  V.  Johnson,  30  N.  H.  390,  64  Am. 
Dec.  300.    And  see  supra,  par.  205. 

15.  Mandel  ti.  Swan  Land,  etc.,  Co., 
154  III.  177,  40  N.  E.  462,  45  A.  S. 
R.  124,  27  L.R.A.  313. 

16.  Germania  Iron  Min.  Co.  v.  King, 
94  Wis.  439,  69  N.  W.  181,  36  L.R.A. 
51. 

17.  Great  Western  Tel.  Co.  v.  Bam- 
ham  79  Wis.  47,  47  N.  W.  373,  24  A. 
S.  R.  698. 
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assessment  beyond  that  earn  is  vcdd."  But  although  tiie  contract 
stipulates  that  "assessments  shall  not  exceed  five  doilais  on  each  share 
at  one  time,"  yet  several  assessments  may  be  voted  at  the  same  time, 
provided  that  no  greater  sum  than  five  dollars  on  each  share  be  made 
payable  at  one  time.^*  All  that  is  necessary  to  make  a  call  or  assess- 
ment on  corporate  stock  is  some  act  or  resolution  by  tiie  directors  which 
evinces  a  clear  official  intent  to  render  due  and  payable  a  part  or  all 
of  the  unpaid  subscription.^  In  the  absence  of  express  statutory 
requirement  a  signing  of  the  call  by  the  directors  is  not  essentia 
to  the  validity  thereof.^  The  call  must,  of  course,  be  by  the  proper 
authority,  usually  the  board  of  directors.*  But  if  the  directors  neglect 
or  refuse  to  call  in  unpaid  sut^riptions  necessary  to  pay  the  claims 
of  creditors,  equity  will  take  jurisdiction,  and  make  ihe  requisite 
calls.*  A  decree  or  judgment  against  a  corporation  making  an  assess- 
ment on  its  capital  stock  is  binding  on  all  ita  stockholders,  whether 
or  not  they  are  residents  of  the  state  or  parties  to  the  suit,  to  the 
extent  of  determining  the  necessity  for,  and  the  amount  of,  the  assess- 
ment.* 

221.  Notice  of  Call. — Where  the  contract  of  subscription  or,  as  is 
more  frequently  the  case,  the  statutes  or  articles  of  incorporation 
require  that  notice  of  calls  be  given  the  subscriber  or  that  a  demand 
for  payment  be  made  upon  him,  the  authorities  are  uniform  in 
holding  that  such  provisions  are  mandatory,  and  an  action  cannot 
be  brought  on  the  subscription  until  the  requirement  has  been  com- 
plied with.*  In  the  tibsence  of  some  statute  or  provision  in  the  by-laws 
requiring  notice  of  a  call  or  demand  of  payment  before  suit  can 
be  brou^t  thereon,  the  authorities  are  in  conflict  as  to  whether  it 
is  necessary.  According  to  one  line  of  cases  it  is  regarded  aA  a  con- 
dition precedent  to  the  right  of  recovery.  There  is,  under  this  view, 
no  presumption  that  the  stockholders  have  notice  of  the  acts  of  the 
directors,  and  a  vaUd  call  being  a  condition  precedent  of  the  sub- 

18.  Lewey'8  Island  R.  Co.  v.  BdtoD,  Semple  v.  Glenn,  91  Ala.  245,  6  So. 
46  Me.  451,  77  Am.  Dee.  236.  46,  9  So.  265,  24  A.  S.  R.  894. 

19.  Penobscot  R.  Co.  v.  Dummer,  40  4.  Castleman  v.  Templeman,  87  BCd. 
Me.  172,  63  Am.  Dec.  654.  546,  40  Atl.  276,  67  A.  S.  R.  363,  41 

20.  Budd  V.  Multnomah  St.  Ry.  Co.,  L.R.A.  367. 

15  Ore.  413,  15  Pac.  659,  3  A.  S.  R.  5.  New  Albany,  etc.,  R.  Co.  «.  Mc- 

169;  North  MUwankee  Town  Site  Co.  Cormick,  10  Ind.  499,  71  Am.  Dee. 

No.  2  V.  Bishop,  103  Wis.  492,  79  N.  337;  Penobscot  R.  Co.  v.  Dummer,  40 

W.  785,  45  L.R.A.  174.  Me.  172,  63  Am.  Deo.  654;  Muskineam 

1.  North  River  Meadow  Co.  t>.  Valley  Tompike  Co.  v,  "Ward,  13  Ohio 
Shrewsbaiy  Christ  Church,  22  N.  J.  L.  120,  42  Am.  Dec,  191;  Gray  v.  Monon- 
424,  63  Am.  Dec.  258.  gahela  Nav.  Co.,  2  Watts  Ss  S.  (Pa.) 

2.  Qermantown  Pass  R.  Co.  v.  Fit-  156,  37  Am.  Dee.  500;  Oermtnia  Iron 
ler,  60  Pa.  St.  124,  100  Am.  Dec.  546.  Min.  Co.  v.  King,  94  Wis.  439,  69  N. 

Note:  93  A.  S.  R.  384.  W.  181,  36  L.RA.  51. 

3.  Hawkins  v.  Glenn,  131  U.  S.  319,     Note:  93  A.  S.  S.  384. 
9  S.  Gt.  739,  33  U.  8.  (L.  ed.)  184; 
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scriber's  liability,  the  perfonnance  of  this  condition  being  within 
the  ezdusiTe  control  of  the  cotporationf  notice  of  its  performance 
is  held  requisdte.*  By  the  weight  of  authority,  however,  unless  notice 
of  calls  or  a  demand  for  payment  is  required  by  the  charter  or  by-laws, 
none  need  be  given.  The  subscriber,  it  ia  said,  are  bound  to  take 
notice  of  all  corporate  acts.'  And  where  a  notice  is  requisite  it  may 
be  waived  by  the  subscriber.  So  it  is  held  that  the  failure  to  pro- 
vide the  notice  to  be  given  stockholders  of  a  call  for  unpaid  stock 
subscriptions  cannot  be  urged  by  one  who  ia  a  stockholder  and  directly 
participated  in  all  the  proceedings  and  attended  the  meeting  at  which 
the  call  was  ratified  and  another  meeting  at  which  the  time  for  pay- 
ment was  extended,  and  at  no  time  interposed  any  objections.*  By- 
laws of  a  corporation  which  provide  in  general  terms  for  notice  of 
calls  for  payments  upon  subscription  liabilities  for  stock,  to  succes- 
sors in  interest  of  original  subscribers  therefor,  include  notices  to  those 
who  may  have  become  possessed,  as  legatees  or  next  of  kin  of  a 
deceased  subscriber,  of  the  benefits  of  a  stock  subscription,  where 
notice  to  them  is  necessary  to  a  liability  on  their  part  to  pay  such 
calls.* 

222.  Tender  of  Certificate. — So  far  as  concerns  the  necessity  of  a 
tender  of  certificates  of  stock  before  suit  on  a  contract  of  subscription 
to  recover  a  call,  the  authorities  are  uniformly  to  the  effect  that  unless 
made  a  condition  by  the  subscription  agreement,  no  such  tender  is 
necessary.*®  It  is  not  necessjiry  to  a  subscriber's  ownership  of  stock 
in  a  corporation  that  a  certificate  therefor  should  have  been  issued 
to  him,  nor  is  the  corporation  bound  to  issue  such  certificate  until 
the  subscription  price  is  fully  paid.  The  corporation  may  allege 
the  subscriber's  ownership  of  the  stock,  and  recover  on  the  contract 
of  subscription,  before  issuing  a  certificate  of  the  stock  to  him.*' 
The  tender  of  certificates  may,  of  course,  be  made  necessary  by  a 
provision  in  the  contract  of  subscription;  and  this  is  held  to  result 
where  the  action  is  on  a  promissory  note  given  in  payment  of  the 
subscription,  and  providing  for  the  issuance  of  certificates  on  matur-  ' 
ity  of  the  note.** 

6.  Note:  93  A.  S.  B.  385.  10.  Hawley  v.  Upton,  102  U.  S.  314, 

7.  Goodrich  v.  Reynolds,  31  HI.  490,  26  U.  8.  (L.  ed.)  179;  New  Albany, 
83  Am.  Dec.  240 ;  New  Albany,  etc.,  etc.,  R.  Co.  v.  McCormick,  10  Ind.  499, 
R.  Co.  V.  MeCormidc,  10  Ind.  499,  71  71  Am.  Dec.  337;  Heafiton  v.  Cincin- 
Am.  Dec.  337;  Heaston  v.  Cincinnati,  nati,  etc.,  R.  Co.,  16  Ind.  275,  79  Am. 
etc.,  R.  Co.,  16  Ind.  275,  79  Am.  Dee.  Dec.  430;  Webb  v.  Baltimore,  etc.,  E. 
430.  Co.,  77  Md.  92,  26  Atl.  113,  39  A.  S.  R. 

Note:  93  A.  S.  R.  386.  396. 

8.  Qraebner  t>.  Post,  119  Wis.  392,     Note:  93  A.  S.  R.  386. 

96  N.  W.  783,  100  A.  S.  R.  890.  11.  California  Southern  Hotel  Co. 

9.  Soath  Milwaukee  Co.  «.  Harphy,  Callender,  94  CaL  120,  29  Pae.  859, 
112  Wis.  614,  88  N.  W.'6S3,  58  hSlJk.  28  A.  S.  R.  99. 

82.  12.  Note:  93  A.  S.  R.  387. 
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Enforeement  of  ContToct 

223.  Conflict  of  Laws. — If  a  stockholder  is  liable  in  the  state  or 
couatry  in  which  the  corporation  has  been  created,  to  an  action  to 
compel  the  payment  of  calls  upon  his  subscription  for  stock,  such 
liability  may  be  enforced  by  action  in  any  other  state  or  country, 
unless  by  such  enforcement  wrong  or  injury  will  be  done  to  the 
citizens  of  the  state  or  country  whose  courts  are  resorted  to,  or  the 
policy  of  its  laws  will  be  contravened  or  impaired.^*  Where  the 
liability  of  a  subscriber  to  the  stock  of  a  corporation  is  sought  to  be 
enforced  in  a  state  or  country  other  than  that  where  the  corporation 
is  created,  the  law  of  the  latter  place  governs.  It  is  a  familiar  prin- 
ciple that  a  corporation,  and  all  who  deal  with  it,  are  bound  by  the 
law  of  its  creation,  and  all  such  laws  ss  may  be  legitimately  prescribed 
for  its  government  by  the  sovereign  authority  from  which  it  derives 
its  corporate  existence.  All  persons,  therefore,  becoming  stockholders 
in  the  company  must  be  conclusively  presumed  to  have  contracted 
with  reference  to  and  assumed  all  the  liability  prescribed  by  the  law 
of  the  domicil  of  the  corporation.  Such  presumption  is  indulged 
because  the  corporation  must  of  necessity  be  controlled  by  the  existing 
law  of  the  state  where  it  has  its  being,  and  it  has  no  power  to  accept 
a  party  as  a  stockholder  on  its  books  with  a  view  to  any  other  prin- 
ciple than  that  prescribed  by  the  law  of  the  state.** 

224.  Incidents  of  Proceedings  Generally. — While  separate  actions 
at  law  may  be  brought  to  enforce  subscriptions  to  stock,  equity  has 
jurisdiction  to  bring  all  into  a  single  suit  and  settle  the  rights  of 
all  by  a  single  adjudication.*^  A  court  of  equity  will  enjoin  a  judg- 
ment at  law  obtained  by  a  corporation  for  instalments  due  on  a  sub- 
scription for  capital  stock,  by  an  agreement  which  the  corporation 
had  violated;  and  compel  it  to  restore  what  has  been  paid  under 
such  agreement.**  The  general  rule  of  damage  for  wrongful  conver- 
sion of  delinquent  stock  is  compensafion;  the  stockholder  should 
recover  such  sum  as  will  compensate  him  for  the  injury  suffered 
by  the  wrong  of  the  corporation.  Ordinarily  this  sum  will  be  the 
value  of  the  stock  at  the  time  of  conversion  or  within  a  reasonable 
time  thereafter,  but  an  exception  to  this  rule  exists  when  the  stock- 
holder has  suffered  only  a  technical  conversion  without  loa,  and  then 
only  nominal  damages  can  be  recovered.*' 

225.  Parties.— An  action  to  enforce  an  agreement  to  take  stock 
in  a  corporation,  which  shall  not  be  binding  until  a  certain  amount 

13.  Mandel  v.  Swan  Land,  etc.,  Co.,      15.  Rutenbeck  v.  Hohn,  143  la.  13, 
154  111.  177,  40  N.  E.  462,  45  A.  S.  R.  121  N.  W.  698,  136  A.  S.  R.  731. 
124,  27  L.R.A.  313;  Southworth  v.      16.  Frankfort  &  S.  Turnpike  Co.  v. 
Morgan,  205  N.  Y.  293,  98  N.  E.  490,  Churchill,  6  T.  B.  Men.  (Ky.)  427,  17 
51  L.R.A.(N.S.)  56.  Am.  Dec.  159. 

14.  Note:  93  A.  S.  R.  393.  17.  Budd  v.  Mnltnomah  St.  Ry.  Go. 
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has  been  subscribed,  may  be  maintained  in  the  name  of  the  corpora- 
tion, although  the  defense  is  tiiat  the  condition  has  not  been  compUed 
with ;  but  if  the  names  of  the  trustees  have  been  added  as  parties 
plaintiff,  an  amendment  may  be  allowed  so  as  to  permit  the  corpora- 
tion to  appear  simply  by  its  corporate  name.**  A  suit  upon  a  prom- 
ise to  pay  to  certain  trustees  or  their  successors  the  amount  of  certain 
calls  which  may  be  made  upon  stock  subscribers  must  be  brought 
in  the  name  of  the  trustees  to  whom  the  promise  was  made,  although 
their  term  of  office  has  expired." 

226.  Pleadings. — In  an  action  to  recover  the  amount  subscribed  by 
the  defendant  to  the  stock  of  a  corporation  to  be  thereafter  formed, 
it  is  not  necessary  to  allege  that  he  was  named  in  the  articles  of  incor- 
poration as  a  subscriber.  If  he  was  not  so  named,  that  fact  must  be 
shown  by  his  answer.'  In  such  an  action  the  complaint  must  allege 
and  the  proof  show  that  all  the  steps  necessary  to  create  a  legal  cor- 
poration have  been  taken.*  If  it  appears  by  the  complaint  that  the 
call  upon  which  the  suit  was  based  was  made  to  raise  funds  to  satisfy 
a  specified  debt,  the  answer  must  show  that  such  debt  has  been  paid.* 
A  misnomer  of  the  corporation  in  the  pleadings,  in  an  action  brought 
by  it  against  a  stockholder  to  recover  the  amount  of  his  assessment, 
cannot  be  taken  advantage  of  unless  specially  pleaded  in  abatement* 

227.  Evidence, — The  existence  of  the  corporation  may  be  proved 
by  a  copy  of  the  articles  of  association,  certified  by  the  secretary 
of  state,  in  a  suit  brought  upon  the  preliminary  articles  for  a  sub- 
scription to  stock.*  It  is  competent  evidence  to  show  defendant  to 
be  a  stockliolder  that  he  had  subscribed  for  some  shares;  that  his 
name  was  entered  upon  the  records  of  the  corporation;  that  he  had 
stated  that  he  had  taken  such  shares ;  and  that  the  corporation  treas- 
urer had  offered  him  his  certificate  therefor.*  The  stock  subscription 
book  of  the  corporation 'for  shares  require^  to  be  subscribed  for,  before 
any  assessment  can  be  levied,  is  prima  fade  evidence  that  the  number 
of  shares  requisite  for  an  assessment  have  been  subscribed  for,  where 
such  book  came  into  the  possession  of  the  corporation  immediately 

15  Ore.  413,  15  Pac.  659,  3  A.  S.  R.  2.  Shick  v.  Citizens'  Enterprise  Co., 
169.  15  Ind.  App.  329,  44  N.  E.  48,  57  A. 

18.  Stone  v.  Montieello  Const.  Co.,  S.  R.  ^30. 

135  Ky.  659,  117  S.  W.  369,  21  Ann.  3.  West  «.  Topeka  Sav.  Bank,  66 

Caa.  640,  40  L.R.A.(N.S.)  978;  Edin-  Kan.  524,  72  Pae.  252,  97  A.  S.  R. 

boro'  Academy  v.  Robinson,  37  Pa.  St.  385,  63  L.R.A.  137. 

210,  78  Am.  Dee.  421.  4.  Gray  v.  Monongahela  Nav.  Co., 

19.  Edinboro'  Academy  v.  Robinson,  2  Watts  &  S.  (Pa.)  156,  37  Am.  Dee. 
37  Pa.  St.  210,  78  Am.  Dec.  421.  500. 

20.  Townsend  v.  Goewey,  19  Wend.  5.  Heaston  v.  Cincinnati,  etc.,  R. 
(N.  Y.)  424,  32  Am.  Dec.  514.  Co.,  16  Ind.  275,  79  Am.  Dec.  430. 

1.  Marysville  Electric  Ljjrlit.  etc.,  Co.  6.  New  Hampsbire  Cent.  R.  Co.  9. 
V.  Johnson,  93  Cal.  538,  29  Pae.  126,  Johnson,  30  N.  H.  390,  04  Am.  Deo, 


27  A.  S.  R.  215. 
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oa  its  organization,  and  has  always  been  treated  by  it  as  showing 
the  number  of  shares  subscribed  for,  and  is  the  basis  on  which  the 
assessment  has  been  laid7  The  minutes  of  the  meetings  of  a  corpo- 
ration, if  identified  or  shown  to  be  correct  or  authoritatively  made, 
are  prima  facie  evidence  of  the  preliminary  proceedings  for  its  incor- 
poration, and  are  admissible  against  a  stockholder,  in  an  action  to 
recover  his  unpaid  stock  subscription,  to  show  that  in  the  subsequent 
incorporation  of  a  second  company  to  succeed  the  first  there  was  no 
material  change  or  departure  from  the  original  character  and  pur- 
poses of  the  first  corporation.*  The  record  of  a  corporation  showing 
the  requisite  number  of  shares  sutracribed  to  authorize  its  organization, 
together  with  the  names  of  the  sutiscribers,  etc.,  to  have  been  duly 
ascertained  and  reported  by  a  committee,  which  report  was  duly 
accepted,  is  sufficient  evidence  of  due  organization,  there  being  no 
proof  to  the  contrary.*  Declarations  of  a  subscriber  showing  his  sub- 
scription to  be  fraudulent  and  not  accepted  in  good  faith^  made  long 
after  organization,  are  not  admissible  to  show  that  the  corporation  was 
not  duly  organized,  in  an  action  on  another  stock  subscription.*®  A 
call  for  payment  of  instalments  on  stock  in  thirty  days  from  dale,  and 
every  thirty  days  thereafter,  is  evidenced  by  a  resolution  of  the  board 
of  directors  inquiring  stockholders  "to  pay  an  instalment  of  ten  per 
cent  every  thirty  days  on  all  cash  subscriptions  until  the  whole  sub- 
scriptions are  paid."  A  court  will  take  judicial  notice  of  historical 
facts  of  public  notoriety,  such  as  the  fact  that  the  World's  Fair  was 
held  in  the  city  of  Chicago.  Hence,  in  a  suit  on  a  subscription  to  the 
capital  stock  of  the  "World's  Columbian  Exposition,"  a  corporation, 
a  compliance  with  the  condition  that  the  exposition  should  be  located 
in  that  city  need  not  be  proved.'*  A  corporation,  in  prosecuting  an 
action  against  a  stockholder  to  recover  a  subscription,  does  not  repre- 
sent him  and  the  other  stockholders,  and  a  judgment  against  it  in 
favor  of  such  stockholder  ie  not  conclusive  against  it  in  a  subsequent 
action  between  it  and  the  other  stockholders  involving  the  same 
issues." 

Personal  Liability — Sale  of  Shares 

228.  Generally. — A  corporation  may  sustain  an  action  for  sub- 
scriptions made  to  its  stock  before  it  was  formed,  though  it  is  not 
named  as  a  promisee  in  the  agreement  to  subscribe.**  If  the  articles 


7.  Marlborough  Branch  R.  Co.  v, 
Arnold,  9  Oray  (Mass.)  159,  69  Am. 

Dec.  279. 

8.  Scmple  v.  Glenn,  91  Ala.  245,  6 
So.  46,  9  So.  265,  24  A.  S.  R.  894. 

9.  Penobscot  R.  Co.  v.  White,  41 
Me.  512,  66  Am.  Dec.  257. 

10.  Penobscot  R.  Co.  v.  White,  41 
Me.  512,  66  Am.  Doc.  257. 


11.  Heaston  v.  Cincinnati,  etc.,  R. 
Co.,  16  Ind.  275,  79  Am.  Dec.  430. 

12.  McCoy  V.  World's  Columbian 
Exposition,  186  lU.  356,  57  N.  E.  1043, 
78  A.  S.  R.  2S8. 

13.  Niekum  v.  Burckhardt,  30  Ore. 
464.  47  Pac.  788,  48  Pac.  478,  60  A. 
S.  R.  822. 

14.  Marysville    Eleetrie    light  A 
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of  aasodation  contain  an  express  or  implied  promise  to  pay  the  sums 
annexed  to  the  names  of  the  subscribers,  suits  may  be  maintoined  on 
tbem.^*  When  there  is  contained  in  the  contract  of  subscription  an 
express  promise  to  pay,  the  personal  liEibility  of  the  subscriber  is  admit- 
ted in  all  the  states.  The  provision  need  not  necessarily  be  in  the 
agreement  signed  by  the  subscriber,  but  may  be  found  in  the  general' 
law  under  which  the  subscription  is  made,  and  which  is  impliedly 
incorporated  in  the  contract  of  subscription."  Where,  however,  there 
is  no  express  promise  to  pay  in  the  contract  of  subscription  the  courts 
of  the  various  states  are  not  in  harmony  as  to  whether  any  personal 
liability  arises  from  the  mere  agreement  of  subscription.'^  Accord- 
ing to  the  doctrine  adhered  to  in  certain  of  the  states,  a  subscription 
to  the  stock  of  a  corporation  raises  no  implied  promise  to  pay  for 
it,  at  least  where  a  remedy  by  forfeiture  or  sale  is  provided  by 
the  charter  in  the  event  that  the  subscriber  becomes  delinquent  in 
the  payment  of  assessments.'^  But  the  rule  supported  by  the  great 
weight  of  authority  is  that  a  contract  of  subscription  to  the  capital 
stock  of  a  corporation  imposes  an  obligation  to  pay  for  such  stock 
although  there  is  no  promise  in  terms  to  do  so.'*  So  it  is  held  that 
a  corporation  may  maintain  assumpsit  on  a  subscription  to  its  stock, 
unless  it  is  impliedly  or  expressly  inhibited  by  the  act  under  which 
it  claims  its  corporate  existence.**  The  wrongful  and  irregular  sale 
of  the  stock  of  a  stockholder  made  by  a  corporation  is  a  conversion 
by  it  of  such  stock  for  which  an  action  can  be  sustained  against  it 
by  the  owner.' 

229.  Forfeiture  or  Sale  of  Shares. — The  power  to  forfeit  or  sell  the 
shares  of  stock  of  a  subscriber  for  delinquent  assessments  is  not  inher- 
ent in  a  corporation.   The  power  is  not  to  be  implied  from  general 

Power  Go.  «.  Johnson,  93  Cal.  538,  29  An^lo-American  Land,  etc.,  Co.  v. 
Pac.  126,  27  A.  8.  R.  215;  Dutchless  Dyer,  181  Mass.  593,  64  N.  £.  416,  92 
Cotton  Manufactory  v.  Davu,  .14'  A.  S.  R.  437;  Merrimao  Min.  Co.  v. 
Johns.  (N.  T.)  238,  7  Am.  Dec.  459.     Levy,  54  Pa.  St.  227,  93  Am.  Dec. 

16.  Heaston  v.  Cincinnati,  etc.,  R.  697;  Windsor  Electric  Idght  Co.  v. 
Co^  16  Ind.  275,  79  Am.  Dec.  430.      Tandy,  66  Vt  248,  29  Atl.  248,  44  A. 

Note:  47  LJt.A.  246.  S.  R.  838. 

16.  New  Bedford  Turnpike  Corp.  v.     Note:  93  A.  S.  R.  357. 

Adams,  8  Mass.  138,  5  Am.  Dee.  81;  20.  Sehna,  etc.,  R.  Co.  v.  Tipton,  5 
Herrimae  Min.  Co.  v.  Levy,  54  Pa.  St  Ala.  787,  39  Am.  Dec.  344;  Qriswold 
227,  93  Am.  Dee.  697.  v.  Board  of  Trustees  of  Peoria  Univer- 

Note:93A.  S.  R.  354.  sity,  26  lU.  41,  79  Am.  Dec.  361; 

17.  Notes:  93  A.  S.  R.  366;  47  Taunton  &  8.  B.  Turnpike  Corp.  v. 
lat.A.  246.  Whiting,  10  Mass.  327,  6  Am.  Dec  124. 

18.  Andover  ft  M,  Turnpike  Corp.  1.  Allen  v.  American  Bldg.,  etc., 
V.  Goold,  6  Mass.  40,  4  Am.  Dee.  80.     Asso,  40  Minn.  544,  52  N.  W.  144,  32 

Notes:  93  A.  S.  R.  356  ;  47  LJtJL  A.  R.  574;  Carpenter  v.  American 
2S0.  Btde.  ete.,  Asso,  64  Minn.  403,  66 

Ifl.  Heaston  «.  Cincinnati,  ete.,  B.  N.  W.  95,  40  A.  S.  B.  346. 
Co..  16  Ind.  275,  79  Am.  Dee.  430; 
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provisions,  nor  is  it  incidentol  to  the  general  powers  of  a  corporation, 
but  as  a  rule  must  come  from  a  particular  grant.*  A  cotporation  may 
be  empowered,  however,  to  provide  by  its  by-laws  for  the  sale  of  tiie 
stock  of  a  subscriber  who  makes  default  in  the  payment  of  assess- 
ments,' and  such  by-laws,  if  reasonable,  may  be  enforced  by  the 
'courts;*  but  a  resolution  especially  directed  against  the  interests  of 
any  single  delinquent  stockholder  is  in  no  sense  a  by-law.*  The  stat- 
utory provision  for  sale  of  delinquent  stock  is  merely  for  the  benefit  of 
the  corporation,  and  is  not  to  be  construed  as  a  privilege  of  the  stock- 
holder to  abandon  his  shares  at  will.'  A  statute  authorizing  recovery 
after  forfeiture  of  corporate  stock,  of  all  calb  owing  upon  it  at  the 
time  of  forfeiture,  does  not  authorize  recovery  of  interest  and  expenses 
thereafter  accruing.^  The  right  of  a  corporation  to  enforce  its  claim 
against  stock  for  unpaid  assessments  is  not  lost  by  a  transfer  of  it 
on  the  company's  books  into  the  name  of  the  new  owner.'  Being  a 
mere  creature  of  statute,  the  power  to  forfeit  or  sell  shares  of  stock 
must  be  pursued  in  the  strictest  accordance  with  the  terms  of  the 
statute.'  If  the  statute  requires  a  public  sale,  a  private  sale  will  not 
be  sufficient ;  notice  must  be  given  as  required  by  statute,  and  in  gen- 
eral all  the  proceedings  leading  up  to  or  involving  a  forfeiture  or  sale 
of  delinquent  shares  must  comply  strictly  with  the  statutory  require- 
ments.^® A  statute  limiting  the  time  for  bringing  actions  to  recover 
corporate  stock  sold  for  a  delinquent  assessment  upon  the  ground  of 
irregularity  of  the  ass^isment  has  no  application  to  void  assedsments.^^ 
230.  Personal  Liability  as  Affected  by  Forfeiture  or  Sale. — The 
doctrine  upheld  by  the  weight  of  authority  is  that  a  provision  for 
forfeiture  or  sale  of  the  shares  on  the  subscriber's  becoming  delinquent 
in  his  payment  therefor,  is  cumulative  merely,  and  does  not  operate 
to  take  away  the  remedy  afforded  by  the  common  law ;  ^*  but  many 
courts  hold  that  while  a  corporation  having  the  right  under  the  stat- 

2.  Note:  93  A.  S.  R.  366.  Co.,  IM  HI.  177,  40  N.  £.  462,  45  A. 

3.  Mandel  v.  Swan  Land,  etc.,  Co.,  S.  R.  124,  27  L.R.A.  313. 

154  III.  177,  40  N.  E.  462,  45  A.  S.  R.  8.  Craig  t).  Heaperia  Land  &  Water 

124,  27  L.R.A.  313;  Elizabeth  City  Co.,  113  Cal.  7,  45  Pac.  10,  54  A.  S. 

Cotton  Mills  V.  Dunstan,  121  N.  C.  12,  R.  316,  35  L.R.A.  306. 

27  S.  E.  1001,  61  A.  S.  R.  654;  Budd  9.  Lewey'B  Island  R.  Co.  v.  Bolton, 

V.  Mnltnomah  St.  Ry.  Co.,  15  Ore.  413,  48  Me.  451,  77  Am.  Dec  236;  German- 


4.  Elizabeth  City  Cotton  HiOa  v.     Note:  93  A.  S.  R.  366. 
DtiDstan,  121  N.  C.  12,  27  S.  E,  1001,     10.  Lewey's  Island  R.  Co.  v.  Bolton, 
61  A.  S.  R.  654.  48  Me.  451,  77  Am.  Dec.  236. 

6.  Budd  V.  Multnomah  St.  Ry.  Co.,     Note:  93  A.  S.  R.  367. 
16  On.  413,  15  Pac.  659,  3  A.  S.  R.     11.  Cheney  v.  Canfield,  158  Cal.  342, 
169.  Ill  Pa?.  92,  32  L.RJL.(N.S.)  16. 

6.  Hightower  v.  Thoxnton,  8  Ga.  486,  12.  Selma  &  T.  R.  Co.  o.  Tipton,  6 
52  Am.  Dec.  412.  Ala.  787,  39  Am.  Dec.  344;  Kirksey 

7.  Mandd  o.  Swan  Land  ft  Cattle  r.  Rorida,  etc..  Plank  Road  Go,  T 
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15  Pac.  659,  3  A.  S.  R.  169. 
Note:  47  L.R.A.  262. 


town  Pass.  R.  Co.  v.  Fitler,  60  Pa.  St. 
124,  100  Am.  Dee.  546. 
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ate  creatiDg  it  to  declare  a  forfeiture  of  shares  for  Donpayment  of 
calls  may  exercise  an  option  to  forfeit  the  stock  or  sue  for  the  amount 
of  the  calls,  it  cannot  forfeit  the  stock  and  afterwards  sue  at  law  for 
such  amount.**  Ag^n,  if  the  subscriber  only  agrees  to  take  a  speci- 
fied number  of  shares,  without  promising  expressly  to  pay  assess- 
ments, it  is  held  that  resort  must  iiTst  be  had  to  a  sale  of  the  shares 
to  pay  the  assessments  before  an  action  at  law  can  be  maintained.** 
Where,  however,  the  promise  to  pay  for  the  shares  is  express,  whether 
it  be  contained  in  the  agreement  of  subscription  or  results  from  a 
provision  in  the  law,  in  contemplation  of  which  the  subscription  is 
made,  a  provision  that  the  stock  may  be  forfeited  or  sold  for  non- 
payment of  calls  is  generally  held  not  to  exclude  the  remedy  of  an 
action  at  law  upon  the  promise  to  pay.** 

231.  Recovery  of  Deficiency  after  Sale. — ^While  a  provision  in  the 
general  law  or  liie  charter  of  a  corporation  giving  the  latter  the  rem- 
edy of  forfeiture  or  sale  of  the  scares  of  delinquent  subscribers  is 
not,  by  the  weight  of  authority,  exclusive  of  the  right  to  brmg  an 
action  to  recover  the  amount  su^cribed,  the  question  remains  whether 
the  corporation  can  do  both.*'  In  many  cases  this  is  settled  by  stat- 
utory provisions  which  in  terms  either  permit  a  suit  after  forfeiture 
or  sale,  or  else  compel  an  election  between  remedy  by  suit  and  by 
forfeiture  or  sale.*'  A  provision  that  the  subscriber  shall  be  person- 
ally liable  for  any  deficiency  remaining  after  a  sale  of  his  shares  to 
pay  delinquent  assessments  is  not  an  uncommon  one.*'  But  in  the 
absence  of  statute  while  the  existence  of  the  right  to  forfeit  for  delin- 
quent assessments  is  not  a  bar  to  an  action  on  the  subscription  for 
cmpaid  instalments,  the  exercise  of  tiie  right  is  a  bar  to  such  an 
action.**    Inasmuch  as  liability  is  derived  from  legislative  enact- 

Fla.  23,  68  Am.  Dee.  426;  Hightower  46  Am.  Dec  528;  New  Bedford  &  B. 

V.  Thornton,  8  Ga.  486,  52  Am.  Dec.  Turnpike  Corp.  v.  Adams,  8  Mass.  138, 

412;  Instone  v.  Frankfort  Bridge  Co.,  5  Am.  Dec.  81;  Germantown  Pass.  R. 

2  Bibb  (Ky.)  576,  5  Am.  Dec.  638;  Co.  v.  Fitler,  60  Pa.  St.  124,  100  Am. 

Worcester  Turnpike  Corp.  v.  Wiliard,  Dec.  546. 

5Mass.  80,  4Am.  Dec.  39;NewHamp-  Notes:  93  A.  S.  R.  354,  356  ;  47 

shire  Cent.  K.  Co.  v.  Johnson,  30  N.  LJi.A.  251. 

H.  390,  64  Am.  Dee.  300;  Goshen  &  14.  New  Hampshire  Cent  R.  Co.  v. 

Minisink  Turnpike  Road  v.  Hurtin,  9  Johnson,  30  N.  H.  390,  64  Am.  Dec. 

Johns.  (N.  T.)  217,  6  Am.  Dec.  273;  300. 

Connecticnt,  etc.,  R.  Co.  v.  Bailey,  24  25.  Note:  93  A.  S.  R.  354. 

Vt.  465,  58  Am.  Dec  181;  Windsor  16.  Notes:  93  A.  S.  R.  361;  47 

Electric  Light  Co.  v.  Tandy,  66  Vt.  248,  LJI.A  253. 

29  Atl.  248,  44  A.  S.  R.  838.  17.  Mandel  v.  Swan  Land,  etc.,  Co.. 

Notes:  93  A.  8.  R.  354,  360  ;  47  154  Dl.  177,  40  N.  E.  462,  46  A  8.  B. 

L.BA.  251.  124,  27  L.R.A.  313. 

IS.  Mandel  v.  Swan,  etc..  Cattle  Co.,  Note:  93  A.  S.  R.  361. 

154  111.  177,  40  N.  E.  462,  45  A.  S.  R.  18.  Note:  93  A.  6.  R.  362. 

124,  27  L.R.A.  313;  Lexington,  etc.,  R.  19.  Note:  93  A.  8.  B.  36& 
Co.  0.  Bridges,  7  B.  Mon.  (Ky.)  556, 
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mcnt  the  statute  must  be  strictly  complied  with,  and  the  remedy  of 
forfeiture  or  sale  pursued  in  strict  accordance  with  the  requirements 
of  the  statute,  before  there  arises  any  personal  liability  to  pay  die 
deficiency  remaining.*** 

Persona  LiabU 

232-233.  Generally. — One  who  subscribes  to  the  capital  stock  of  a 
corporation  in  his  own  name  cannot  resist  liability  thereon  on  the 
ground  that  his  subscription  was  in  fact  made  on  a  secret  trust,  and 
that  another  is  the  legal  owner  of  the  stock;  ^  nor  is  he  responsible 
for  calls  made  prior  to  his  subscription.  The  call  cannot  operate  on 
stock  which  has  not  been  subscribed  at  the  time  the  call  is  made.  It 
is  not,  however,  a  defense  that  the  corporate  liability  which  neces- 
sitates the  call  was  incurred  prior  to  the  defendant  becoming  the 
owner  of  the  stock."  Where,  however,  he  appears  on  the  stock-books 
as  holding  the  shares  in  a  fiduciary  capacity  only,  he  cannot  be  made 
personally  responsible  for  the  unpaid  balance.'  The  question  arises 
most  frequently  in  suits  by  corporate  creditors  to  subject  subscribers 
to  liability  for  their  unpaid  subscriptions.*  If  an  infant  enters  into 
an  original  contract  of  subscription  for  or  purchase  of  shares  in  a 
corporation  with  the  company  itself,  the  contract,  in  the  absence  of  ' 
a  statute  to  the  contrary,  is  not  absolutely  binding  upon  him,  but 
may  be  ratified  or  disaffirmed  by  him  on  attaining  his  majority,  and 
if  the  contract  is  ratified,  he  is,  of  course,  liable  for  future  calls ;  and 
since  the  ratification  makra  the  contract  good  ab  initio,  he  will  be 
liable  for  past  calls  as  well,  though  made  during  his  infancy.  If  the 
contract  is  disaffirmed,  the  shares  revert  to  the  corporation,  and  the 
infant,  of  course,  is  no  longer  a  shareholder,  nor  liable  for  future 
calls;  and  since  the  disaifirmauce  avoids  the  contract  from  the  begin- 
ning, he  will  not  be  liable  for  past  calls.  The  same  principles  apply 
where  an  infant  acquires  shares  by  purchase,  gift,  or  bequest  from 
some  original  or  intermediate  holder.* 

234.  Transfer  of  Shares. — ^Where  a  subscriber  to  the  capital  stock 
of  a  corporation  transfers  his  stock  to  a  third  person,  and  has  such 
transfer  entered  upon  the  books  of  the  corporation,  he  ceases,  accord- 
ing to  the  weight  of  authority,  to  be  liable  for  future  calls.  The 
consent  of  the  corporation  to  the  transfer  is,  in  effect,  a  novation,  a 
release  of  the  transferor,  and  an  acceptance  of  the  traiisferee  as  liable 
for  future  calls.  Accordingly,  for  calls  made  subsequent  to  the  time 
the  ti'ansfer  became  effective  on  the  books  of  the  corporation,  the 
assignor  is  not,  in  the  absence  of  statute,  responrable,  bizt  such  calls 

20.  Note:  93  A.  S.  R.  363.  2.  Note:  93  A  S.  R.  387. 

1.  Shields  «.  Casey,  155  Pa.  St.  253,     8.  Note:  93  A.  S.  R.  3Sa. 

25  AU.  619,  35  A.  S.  R.  879.  4.  See  infra,  par.  383. 

Note:  93  A  S.  R.  388.  5.  Note:  18  A  S.  R.  617. 
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are  collectible  from  his  assignee,  who,  by  his  receipt  of  the  stock,  and 
ooDsent  to  become  a  stockholder  on  the  corporation  books,  a^umes 
the  liability.*  So  a  pledgee  of  shares  of  stock,  who  holds  as  collateral 
security  without  notice  that  they  have  not  been  paid  for  in  full,  is 
not  liable  to  the  corporation  for  the  unpaid  balance  of  the  subscription 
price.'  A  mere  assignment  of  stock  to  a  fictitious  person  will  not 
release  the  subscriber,  of  course;^  and  the  assignor  remains  liable 
for  calls  made  before  the  transfer  on  the  books  of  the  company, 
although  they  are  not  payable  until  after  the  transfer  is  effected. 
Upon  the  call  being  made,  the  assignor  becomes  charged  with  a 
definite  debt — a  sum  fixed  and  certain.  This  he  is  bound  to  pay,  and 
cannot  release  himself  therefrom  by  a  subsequent  transfer.*  The 
point  of  time,  however,  when  the  transfer  becomes  effective  with 
respect  to  the  corporation,  is  when  the  transfer  is  entered  on  the 
books  of  the  latter.  Until  that  time,  there  is  no  consent  to  a  novation 
of  the  parties  by  the  corporation,  and  a  secret  transfer  cannot  efi'ect 
such  a  substitution.  The  party  appearing  as  the  stockholder  in  the 
books  of  the  company  is  liable  as  such.*"  The. general  rule  that  a 
transfer  of  stock  on  the  books  of  the  corporation  operates  to  relieve 
the  assignor  from  liability  for  further  calls,  and  to  substitute  the 
assignee  in  his  stead,  may  be  and  in  some  instances  has  been  changed 
by  statute.*'  And  it  has  been  held  that  a  transferee  of  stock  is  not 
hable  for  unpaid  balance  of  subscription  price,  where  he  holds  as  an 
innocent  purchaser  for  value,  without  actual  notice  of  the  fact  that 
the  stoc^  was  subject  to  future  calls  for  such  unpaid  balance.^*  A 
corporation 'which  permits  the  transfer  of  stock  by  canceling  the  cei^ 
tificate  and  issuing  a  new  one  to  the  purchaser,  and  afterwards  brings 


6.  Bnrke  v.  Smith,  16  Wall.  390,  21  Notes:  14  Am.  Dee.  264;  6  A.  S.  B. 

U.  S.  (L.  ed.)  361;  Webster  v.  Upton,  838;  93  A.  S.  R.  388.   See  infra,  par. 

91  U.  S.  65,  23  U.  S.  (U  ed.)  384;  387  et  aeq, 

Visalia,  etc.,  K.  Co.  v.  Hyde,  110  Cal.  7.  Note :  10  Ann.  Caa.  784. 

632,  43  Pac.  10,  52  A.  S.  R.  136;  8.  Muskingum  Yalluy,  ete.,  Co.  v. 

Perkins  v.  Cowles,  157  Cal.  625,  108  Ward,  13  Ohio  120,  42  Am.  Dec  191, 

Pac.  711,  137  A.  S.  R.  158,  30  L.RA.  9.  Visalia,  etc.,  R.  Co.  v.  Hyde,  110 

(N.S.)  283;  Coleman  «.  Howe,  154  Cal.  632,  43  Pac,  10,  52  A.  S.  B.  136; 

111.  453,  39  N.  E.  725,  45  A.  S.  R.  133;  Vermont  Marble  Co,  v.  Deelez  Granite 

Edwards  v.  SchiUinger,  245  lU.  231,  Co.,  135  Cal.  579,  67  VaA.  1057,  87 

91  N.  E.  1048,  137  A.  S.  R.  308,  33  A.  S,  R.  143,  56  LJt.A.  728. 

L.BA.(N.S.)  895;  Calumet  Paper  Co.  Note:  93  A.  8.  R.  388. 

V.  Stotts  Inv.  Co.,  96  la.  147,  64  N,  10.  Notes:  83  A.  S.  R.  389 ;  14  Ann. 

W.  782,  59  A.  S.  R.  382;  Wishard  ti.  Cas.  898. 

Hansen,  99  la.  307,  68  N.  W.  691,  61  11.  Note:  93  A.  8.  R.  390. 

A.  S.  R.  238;  Bend  v.  Susqaebanna  12.  Freneh  v.  Harduig,  235  Pa.  St. 

Bridge,  etc,  Co.,  6  Har.  ft  J.  (Md.)  79,  83  Atl.  586,  Ann.  Cas.  1914B  744 

128,  14  Am.  Dec.  261;  Van  Cleve  t>.  and  note;  West  NashviUe  Planing-MiU 

Berkey,  143  Mo.  109,  44  8.  W.  V%  Co.  ».  Nashville  Sav.  Bank,  86  Tenm 

42  URJL  593;  FranUin  Glass  Co.  «.  252,  6  8.  W.  340,  6  A.  S.  B.  83&. 
A]«zander,  2  N.  H.  380,  9  Am.  Dee. 
flSL 
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an  action  against  him  for  the  unpaid  portion  of  the  stock,  ratifies 
the  transaction,  and  cannot  subsequently  claim  that  the  txansfer  is 
ineffectual  to  release  the  original  shareholder  from  liability  as  auch, 
on  the  ground  that  it  was  not  made  in  good  faith.  ^* 


De/ensM 

235.  Generally. — Subscribers  in  many  cases  have  been  astute  to 
discover  grounds  upon  which  to  defeat  their  contracts,  and  numerous 
and  ingenious  are  the  defenses  that  have  been  interposed  in  actions' 
on  sulKcriptions.  The  tendency  of  the  courts  very  properly  has  been 
to  discourage  these  efforts  of  subscribers  to  repudiate  their  acts.^^ 
A  subscriber  cannot  defeat  an  action  to  collect  his  subscription  by 
showing  that  the  corporation,  or  its  directors,  have  done  corporate 
acta  beyond  the  corporate  powers.^^  or  have  managed  the  corporate 
affairs  in  a  negligent,  fraudulent,  or  reckless  manner.^'  His  remedy 
is  against  the  corporation  to  restrain  such  illegal  action.*'  A  prema- 
ture and  void  contract  made  by  a  corporation  before  there  has  been 
paid  in  the  amount  of  capital  stock  required  by  statute,  the  contract 
being  to  promote  the  purposes  of  the  corporation,  and  being  carried 
out  after  the  corporation  became  enabled  to  make  it  valid,  does  not 
release  a  subscription  for  corporate  stock.*^  But  a  subscription  to 
the  capital  stock  of  a  corporation  which  it  has  no  capacity  to  issue 
is  a  nudum  pactum  and  hence  not  enforceable.**  In  an  action  on  a 
subscription  to  corporate  stock,  it  cannot  be  pleaded  that  there  was 
no  such  corporation,  the  defendant  being  estopped  by  his  contract 
to  deny  the  existence  of  the  corporation.*'   Nor  may  a  subscriber, 


13.  Rochester  &  K.  F.  Land  Co.  v.  298;  Cartwright  v.  Dickinson,  88  Tenn. 
Raymond,  158  N.  Y.  576,  53  N.  E.  507,  476,  12  S.  W.  1030,  17  A.  S.  R.  910, 
47  L.R.A.  246.  7  L.R.A.  706. 

14.  VisaUa,  etc.,  R.  Co.  v.  Hyde,  Note :  93  A.  S.  R.  393. 

110  Cal.  632,  43  Pac.  10,  52  A.  S.  R.  16.  Cravens  v.  Eagle  CoUon  Mills, 

136;  Sbick  v.  Citizens'  Enterprise  Co.,  120  Ind.  6,  21  N.  £.  981,  16  A.  8.  R. 

15  Ind.  App.  329,  44  N.  E.  48,  57  A  298. 

S.  R.  230;  McMillan  v.  Maysville,  etc,  17.  Cartwright    v.    Dickinson,  88 

E.  Co.,  15  B.  Mon.  (Ky.)  218,  61  Am.  Tenn.  476,  12  S.  W.  1030, 17  A.  S.  E. 

Dec  181;  Wight  v.  Shelby  R.  Co.,  16  910,  7  L.RA.  706. 

B.  Mon.  (Ky.)  4,  63  Am.  Dec.  522;  18.  Naagatuek  Water  Co.  v.  Niehob, 

Salem  Mill  Dam  Corp.  v.  Ropes,  0  58  Conn.  403,  20  Atl.  315,  8  USA. 

Pick.  (Mas.1.)  187,  19  Am.  Dec.  363;  637. 

An^o-Ameriean  Land,  etc.,  Co.  v.  ■  19.  Marion  Trust  Go.  «.  Bennett, 

Dyer,  181  Mass.  593,  64  N.  E.  416.  92  169  Ind.  346,  82  N.  E.  782, 124  A.  S. 

A.  S.  R.  437;  MUler  v.  Pittsburgh,  etc.,  R.  228. 

B.  Co.,  40  Pa.  St.  237,  80  Am.  Dec  20.  Anderson  v.  Newcastle,  etc,  B. 
570;  New  England  Fire  Ins.  Co.  v.  Co.,  12  Ind.  376,  74  Am.  Dec  218; 
Haynes,  71  Yt.  306,  45  Atl.  221,  76  Ohio,  etc.,  R.  Co.  v.  McPherson,  35 
A.  S.  R.  771.  Mo.  13,  86  Am.  Dec  128;  New  Hamp- 

15.  Cravens  v.  Eagle  Cotton  Mills,  shire,  etc.,  R.  Co.  o.  Johnson,  30  N.  H. 
laO  Ind.  6y  21  N.  £.  981,  16  A.  S.  R.  390,  64  Am.  Dec  300. 
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in  an  action  for  his  subscription,  allege  that  the  corporation  has  not 
been  duly  organized  under  stAtuto,  it  having  established  a  de  facto 
existence.*  Again,  the  defendant,  in  an  action  to  recover  asscs»ment<i 
on  stock  owned  by  him,  cannot  succeffsfully  defend  on  the  ground 
that  no  necessity  therefor  is  shown.  The  necessity  or  wisdom  of  the 
assessment,  when  it  is  within  the  power  of  tl»e  directors  to  make  it, 
cannot  i>e  controverted  by  the  stockholdern,  at  least  in  the  absence 
of  fraud.*  Nor  is  it  any  defense  that  the  corporation  has  assets  suffi- 
cient to  meet  all  its  linhilitics.  Tho  obligation  of  the  dcfcndajit  rests 
upon  the  contract  of  substrriptiou.  The  propriety  of  making  the  assess- 
ment or  otherwise  comijelling  the  payment  of  the  subscription  lias 
been  placed  in  the  discretion  of  the  board  of  (runtecs.*  A  secret  agree- 
ment with  the  comi>!Uiy  that  a  stock  sul>scription  of  the  defendant 
shall  be  merely  eolorublo  is  a  friuid  upon  otiier  subscribers  for  stock, 
and  is  not  a  defense.  The  written  subscription  will  be  enforced 
without  regard  to  such  an  agreement*  Nor  can  the  defendant  set 
up  a  secret  fraudulent  nrrungement  by  which  other  subscribers  were 
to  have  stock  upon  terms  different  from  those  specified  in  the  contract, 
such  arrangements  being  of  no  avail  to  persons  in  whose  behalf  they 
were  made.' 

236.  Alterations  of  Charter. — Some  of  the  cases  allow  fundamental 
changes  in  a  charter  to  be  presented  by  a  stockholder  as  a  defense  at 
law  against  subsequent  calls  upon  stock  previously  subscribed;  but 
ihere  has  been  considerable  difference  of  opinion  as  to  the  character 
and  extent  of  the  changes  necessary  to  produce  this  result.*  An 
amendment  of  the  act  of  incorporation  will  not  exonerate  previous 
suhscribCTs  from  their  subscription,  when  the  change  produced  by 
the  amendatory  act  is  but  trifling.'  Nor  may  a  subscriber  interpose 
as  a  defense  to  an  action  against  him  for  calls  upon  his  stock,  that 
the  company  has  occcpted  subsequent  legislntive  changes  of  its  char- 
ter, when  such  changes  consist  only  of  an  incrcase  of  corporate  powers, 
or  of  a  different  organization  of  the  corporate  body,  leaving  the  cor- 
poration with  lawful  power  to  carry  out  what  may  be  considered  as 

1.  Busey  r.  Hooper,  35  Md.  15,  6  6.  Cotiiieetiout  &  P.  li.  Co.  v.  Bailey, 
Am,  Hep.  350;  Cliester  Glass  Co.  r./J4  Vl.  41).'),  58  Am.  Dec.  181. 
Dewey,  16  Mass.  94,  8  Am.  Dec  128;  6.  Nii*rciit  v.  Putnam  County,  19 
Ohio,  etc.,  R.  Co.  v.  McPherson,  Wall.  1211,  22  U.  S.  (L.  ed.)  83;  East 
Mo.  1.3,  86  Am.  Dec.  128;  National  Lincoln  r.  Davpnport,  94  U.  S.  801,  24 
Mut.  Fire  Ins.  Co.  v.  Yeoraans,  8  It.  1.  U.  S.  (L.  eil.)  H22;  Middlesex  Tiirn- 
2.5,  8fi  Am.  Deo.  610.  pike  Corp.  v.  Swan,  10  Mass.  384,  6 

2.  Anglo-Ameriean  TiOiid,  etc..  Co.  v.  Am.  Deo.  139;  Pacilic  R.  Co.  v.  Hughes, 
Dyer,  181  Mass.  593,  64  N.  K.  416,  f)2  22  Mo.  291,  Hi  Am.  I^e.  265;  Union 
A.  S.  R.  437.  Locks,  etc.,  I'roprietors  t;.  Towne,  3 

3.  Visalia,  etc.,  R.  Co.  v.  Hyde.  110  N.  H.  44.  8  Am.  Dee.  32. 

Cal.  632,  43  Pae.  10,  52  A.  S.  R.  l.'Jfi.      7.  Milfoni,  etc.,  Turnpike  Co.  v. 

4.  Downie  v.  White,  12  Wis.  176,  78  Brusti.  10  Ohio  111,  60  Am.  Dee.  78. 
Am.  Dec  731. 
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substantially  tho  original  purposes.^  But  ns  a  general  rule  a  sub- 
scriber to  tlie  stock  of  a  corporation  which  afterwards  consolidateB  with 
nnothfir  corporation  is  thereby  roteafied  from  liLs  engagement  to  take 
and  pay  for  Ftock  if  i*ueh  consolidation  ,was  without  his  consent  and 
without  legislative  sanction  at  the  time  he  sul^scrihed.' 

237.  Statute  of  Limitations. — When  the  right  of  action  accrues  to 
recover  unpaid  subscriptions  depend-?  upon  ihc  contract  of  subj-crii>- 
tion.***  It  is  a  rule  of  general  application  that  the  period  pres<Tibed 
by  sttitute  of  limitjttions  uilhin  wliich  action  must  bo  brought  on  a 
cause  of  action  begin-s  to  run  only  from  the  time  t!ie  cause  of  action 
accrues.  And  thi.s  is  the  rule  applicable  to  an  action  brought  on  a 
contract  of  suWcriplion  by  a  corporation.  If,  as  is  usual,  the  sub- 
scription is  payable  on  calls  being  made  by  the  directors,  the  great 
weight  of  authority  is  that  tho  statute  begins  to  run  against  each 
call  only  from  the  time  it  becomes  due  and  payable.**  Similarly, 
an  action  brought  to  recover  a  deficiency  due  after  sale  of  a  delin- 
quent subscriber"^  shares  is  not  barred  by  the  statute  until  the  period 
of  limitations  has  elapsed  between  the  ascertainment  of  the  amount 
of  the  balance  due  (i.  e.,  fi-om  the  time  of  the  sale)  and  the  com- 
mencement of  the  action.**  In  some  states  it  has  been  held  that 
unless  the  call  it.self  is  made  within  the  statutory  period  after  the 
subscription,  tlie  right  to  make  the  call  (unless  the  delay  be  satis- 
fat^torily  explained)  will  be  held  from  analogy  to  the  statute  to  be 
barred.**  And  it  seems  that  a  corporation  may  not  wait  an  indefinite 
time  before  demanding  payment  when  it  is  within  its  power  to  make 
u  call,  and  witliin  its  discretion  to  make  the  call  at  any  time.**  If 
ft  cori)oration  becomes  insolvent  or  ceases  to  do  busine^-'s  having  debts 
uni»aid,  it  is  held  to  he  the  duty  of  its  directors  to  enforce  payment 
of  subscriptions  to  its  .«t*)ck,  and  the  statute  of  limitations,  therefore, 
is  deemed  to  connnence  to  run  against  the  enforcement  of  such  sub- 
scriptions or  of  any  call  therefor.**  "When  a  >t(»ckh(>lder  in  a  corpora- 
tion is  sued  to  recover  his  unpaid  subscription,  the  defense  of  pre- 
scriptive presumption  of  payment  is  Kust4iined  by  proof  that  more 

8.  Pacifift  R.  Co.  r.  Hn.i;lieP,  22  Mo.  12.  CapQ  Fear,  (•!<•.,  Nav.  Co.  r.  Wil- 
2f>l,  64  Am.  Dep.  26.>.  cox,  ."»2  X.  C.  481,  78  Am.  Dec.  260. 

9.  Note:  M  L.R.A.  .100.  Note:  93  A.  S.  R.  301. 

10.  Note:  06  A.  S.  R.  5184.  13.  Pittsburgh  &  C.  R.  Co.  v.  Byers, 

11.  West  r.  Topefca  Sav.  Bank,  fifi  32  Pa.  St.  22,  72  Am.  Dec.  770;  Cook 
Kan.  .'124,  72  Pac.  2.V2,  97  A.  S.  R.  38;').  r.  Carpenter,  212  Pa.  St.  16.'>,  61  All. 
63  L.R.A.  1.37:  Cook  r.  Carpenter,  212  790,  108  A.  S.  11.  8.">4,  4  Ann.  Cns. 
Pa.  St.  165,  6UAtI.  790,  108  A.  S.  R.  723,  1  L.R.A.(N.S.)  00(1. 

8:>4.  4  Ann.  Cns.  723.  1  L.R.A.(N.S.)      Note:  93  A.  S.  R.  3S(2. 

i)00.  14.  Note:  1  L.R.A.(N.S.)  Ol.w 

Nnfes:  93  A.  S.  R.  390;  1  L.R.A.  16.  West  r.  Topeka  Sav.  Hank,  m 
(N.S.)  901.  Kan.  r)24,  72  Pap.  2j2,  07  A.  S.  R. 

See  also  Limitation  op  Actions.      38."),  63  L.K.A,  137. 
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than  twenty  years  have  elapsed  without  any  call  upon  him  for  pay- 
ment, aild  without  any  recognition  by  him  of  liability  on  his  part.^* 

238.  Waiver  of  Defenses. — A  subscriber  to  stock  in  a  corporation 
to  be  formed  may  waive  any  defense  he  may  have  to  the  subscription. 
Such  waiver  may  be  express  or  implied  from  the  acts  or  declarations 
of  the  subscriber.  A  payment  of  a  call  with  full  knowledge  of  the 
defense,  or  any  act  indicating  a  clear  intent  to  abide  by,  accept,  or 
pass  over  any  defense  held  by  the  subscriber,  will  constitute  a  waiver.'' 
Notwithstanding  the  invalidity  or  irregularity  of  a  corporate  consoli- 
dation arising  from  a  want  of  any  perfected  organization  of  the  con- 
solidating companies,  subscribers  to  the  stock  thereof  who  consented, 
or  who  at  least  after  due  opportunity  did  not  object,  to  the  consolida- 
tion are  liable  to  the  creditors  of  the  consolidated  company  for  the 
amounts  unpaid  on  their  subscriptions.**  But  a  failure  of  a  stock- 
liolder  to  oppose  a  scheme  for  winding  up  the  coiporation  and  turn- 
ing its  assets  over  to  a  new  one  will  not  preclude  his  resisting  an 
unjust  assessment  upon  his  stock  in  furtherance  of  the  scheme,  when 
he  knew  nothing  of  the  proceeding,  or  that  it  was  before  the  court, 
until  long  after  the  assessment  was  made.'' 

XII.  Transfer  of  Shares 

239.  Right  to  Transfer. — One  of  the  main  incidents  of  property 
is  its  transferability.  The  power  of  disposing  of  stock,  like  the  power 
of  disposing  of  any  other  property,  is  a  common  right,  and  necessarily 
attaches  to  ownership.**  In  the  light  of  established  business  methocb 
and  the  law  applicable  thereto,  it  is  clearly  the  duty  of  corporation?, 
when  required  so  to  do,  to  make  due  and  legal  transfer  of  all  their 
stock  sold  and  assigned.  And  in  the  absence  of  some  legal  reason 
for  not  sd  doing  they  cannot  escape  performing  this  act.   So  where 

16.  Bemple  v.  Glenn,  91  Ala.  245,  6  Mass.  148,  38  N.  E.  432,  27  L.R.A. 
So.  46,  9  So.  265,  24  A.  S.  R.  894.  271;  MephanipR'  Bank  v.  Merchants' 

17.  California  Southern  Hotel  Co.  v.  Bank,  45  Mo.  513,  100  Am.  Dec.  388; 
Callander,  94  Cal.  120,  29  Pae.  859,  Bank  of  Atchison  County  v.  Durfee, 
28  A.  S.  R.  99.  118  Mo.  4ai,  24  S.  W.  133,  40  A.  S. 

18.  Note:  52  L.R.A.  300.  R.  396;  Miller  v.  Farmers'  Milling, 

19.  Bank  of  China,  Japan  &  The  etc.,  Co.,  78  Neh.  441,  110  N.  W.  995, 
Straits  v.  Morse,  168  N.  Y.  458,  fil  N.  126  A.  S.  R.  606;  Rice  v.  Rockefeller, 
E.  774,  85  A.  S.  R.  676,  56  L.R.A.  134  N.  Y.  174,  31  N.  E.  907,  30  A.  S. 
139.  B.  658, 17  L.li.A.  237;  Baker's  Appeal, 

20.  Mor^  V.  Struthers,  131  V.  S.  108  Pa.  St.  510,  1  Atl.  78.  56  Am. 
246,  9  S.  Ct.  726,  33  U.  S.  [L.  ed.)  Hep.  231;  Grimes  h.  Pennsylvania  K. 
132;  Farmers'  Loan  &  Trust  Co.  v.  Co.,  189  Pa.  St.  619,  42  Atl.  303,  69 
Chicago,  P.  &  S.  R.  Co.,  163  U.  S.  31,  A.  S.  R.  830;  Irelaiid-u.  Globe  Milling 
16  S.  Ct.  917,  41  U.  S.  (L.  ed.)  60;  Co.,  21  R.  I.  9,  41  Atl,  258,  79  A.  S. 
Doming  «.  Williams,  26  Conn.  226,  68  R.  769;  Mundt  v.  Commercial  Nat. 
Am.  Dec.  386;  Trisconi  «.  Winship,  43  Bank  of  Ogden,  35  Utah  90,  99  Pac. 

Ann.  45,  9  So.  29,  26  A.  S.  li.  175;  454.  136  A.  S.  R.  1023. 
New  England  Trust  Co.  b.  Ahbott,  162      Note:  57  A.  S.  R.  379. 
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there  IB  a  valid  sale  of  stock,  and  a  bona  fide  owner  presents  his  certifi- 
cate to  the  company  and  demands  a  registration  of  his  shares,  the 
corporation  is  legally  bound  to  recognize  his  ownership  and  to  make 
due  transfer  of  such  stock,  in  his  name,  on  its  books."  The  cor- 
poration has  no  right  to  inquire  into  the  merits  of  the  transaction  as 
between  the  vendor  and  vendee,  or  assignor  and  asagnee.  It  has  sim- 
ply a  plain  ministerial  duty  to  perform  of  making  a  clerical  record 
of  the  title  to  so  many  shares  of  its  capital  stock.  So  when  a  demand- 
ant for  a  transfer  presents  a  prima  facie  case,  the  corporation  is  not 
justified  in  inquiring  further.  Neither  should  it  refuse  on  its  own 
motion  to  make  a  transfer  of  stock.'^  Where  the  articles  of  a  corpo- 
ration contain  no  clause  authorizing  directors  to  reject  a  transferee, 
a  shareholder  may,  up  to  the  last  moment  before  liquidation,  and 
for  the  express  purpose  of  escaping  liability,  transfer  his  partly  paid 
shares  to  a  transferee,  even  though  he  is  a  pauper,  and  may  compel 
the  directors  to  register  the  transfer,  provided  it  is  an  out  and  out 
transfer  reserving  to  the  transferor  no  beneficial  right  to  the  shares, 
direct  or  indirect.  Whether  the  transfer  is  of  that  character  is  a 
question  of  fact.*  The  right  of  a  bona  fide  purchaser  of  corporate 
stock  for  value  to  a  transfer  thereof  on  the  books  of  the  corporation 
is  not  a  matter  relating  to  its  internal  management,  cognizable  only 
in  the  courts  of  the  state  where  the  corporation  waa  created,  but  is  a 
contractual  right  accruing  to  the  purchaser  upon  his  acquiaitioD  of 
the  stock  and  enforceable  in  another  state  where  the  corporation  may 
properly  be  made  a  party.* 

240.  Restriction  of  Right. — As  a  general  proposition,  a  corporaie 
by-law  which  restrains  the  power  of  a  stockholder  to  transfer  stock 
thereof  is  an  unreasonable  restraint  on  the  alienation  of  property  and 
is  against  public  policy  and  therefore  inv^d.*  In  l^e  absence  of 
any  discretionary  power  expressly  reserved,  a  corporation  or  company 
whose  stock  is  for  sale  in  the  open  market  has  no  right  so  to  discrim- 


21.  O'Neil  V.  Woloott  Min.  Co.,  174  1.  In  re  Discoverers  Finance  Corpo- 
Fed.  527,  98  C.  C.  A.  309,  27  L.R.A.  ration,  tl910j  1  Cfa.  (Eng.)  312,  18 
(N.S.}  200;  Bank  of  Gulloden  v.  Bank  Ann.  Gas.  337. 

of  Forsyth,  120  Ga.  575,  48  8.  E.  226,  2.  Westminster  National  Bank  v. 
102  A.  S.  R.  115;  Sargent  v.  Franklin  New  England  Electrical  Works,  73  N. 
IDB.  Co.,  8  Pick.  (Mass.)  90.  19  Am.  H.  465,  62  Atl.  971,  111  A.  S.  R.  637, 
Dee.  306;  Westminster  National  Bank  3  L.R.A.(N.S.)  551. 
V.  New  England  Electrical  Works,  73  8.  McNulta  v.  Com  Bidt  Bank,  164 
N.  H.  465,  62  Atl.  971,  111  A.  S.  R.  IB.  427, 45  N.  E.  954,  56  A.  S.  R.  203; 
637,  3  L.Rj^.(N.3.)  551;  Mundt  «.  Victor  G.  Bloede  Co.  v.  Bloede,  84  Md. 
Commercial  Nat.  Bank  of  Ogden,  3d  129,  34  Atl.  1127,  57  A.  S.  R.  373  and 
Utah  90,  99  Pae.  454,  136  A.  S.  B.  note,  33  LJC.A.  107;  Bank  of  Atchison 
1023  and  note.  Coonty  v.  Durfee,  118  Mo.  431.  24  S. 

SS.  Mundt  V.  Commercial  Nat.  Bank,  W.  133,  40  A.  S.  R.  396;  MUler  v. 
35  Utah  90,  99  Pfte.  454,  136  A.  S.  R.  Farmers'  Milling,  etc.,  Co.,  78  Neb. 
1023.  441, 110  N.  W.  995, 126  A.  8.  R.  606: 

Note;  136  A.  8.  R.  1029, 1034.  Ireland  v.  Globe  MilUng,  etc.,  Co.,  19 
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inate  between  bona  fide  purchaseis  thereof  as  to  deny  to  some  of  them 
the  right  to  make  their  title  effectual  for  recognition  by  the  oompaay 
in  the  manner  provided  by  it  for  that  purpose,  while  allowing  it  to 
others.*  But  while  the  right  of  transfer  may  not  be  unreasonably 
leetrained,  it  may  be  the  subject  of  fixed  and  determinate  regulations." 

241.  Particular  Restrictions. — The  power  to  regulate  the  transfer 
of  stock  does  not  authorize  a  corporation  to  conlxol  its  transferability 
by  prescribing  to  whom  the  owner  may  sell,  and  to  whom  not,  and 
upon  what  terms.*  And  a  by-law  which  provides  that  a  transfer  of 
stock  shall  be  invalid  unless  approved  by  the  board  of  directors  or 
other  representatives  of  the  corporation  is  an  invalid  restraint  upon 
the  alienation  of  the  corporate  stock.'  But  a  by-law  which  merely 
prescribes  formalities  to  be  observed  in  the  transfer  of  stock  is  not 
an  unreasonable  restriction  and  is  not  necessarily  invalid.^  Whether 
a  by-law  requiring  a  stockholder  before  selling  bis  stock  to  afford  the 
corporation  or  other  stockholders  an  opportunity  to  purchase  the  same 
is  valid  is  the  subject  of  conflicting  decisions.  In  some  jurisdictions 
it  is  held  that  such  a  by-law  is  an  unreasonable  restraint  upon  the 
power  to  alienate  the  stock.'  But  in  other  jurisdictions  by-laws  pro- 
hibiting a  disposition  of  stock  without  first  offering  to  sell  the  same 
to  the  corporation  have  been  sustained.^**  In  a  majority  of  the  juris- 
dictions passing  upon  the  question  it  has  been  held  to  be  a  proper 
exercise  of  corporate  power  to  enact  a  by-law  giving  the  corporation 
a  lien  upon  the  stock  of  a  member  indebted  to  the  corporation,  or  a 
by-law  reaching  the  same  result  by  providing  that  a  stockholder  may 
not  transfer  his  stock  while  indebted  to  the  corporation.*'   But  such 


R.  I.  180,  32  At!.  921,  61  A.  S.  R.  203;  Farmers,'  etc.,  Bank  of  LineviUe 

756,  29  L.R.A.  429.  «.  Wasson,  48  la.  336,  30  Am.  Rep. 

Notes:  136  A.  S.  R.  1028;  19  Ann.  398;  Miller  v.  Farmers*  Milling,  etc., 

Cas.  702.  Co.,  78  Neb.  441,  110  N.  W.  995,  126 

4.  Rice  V.  Rockefeller,  134  N.  Y.  174,  A.  S.  R.  606. 

31  N.  E.  907,  30  A.  S.  R.  058,  17  Note:  19  Ann.  Cas.  703. 

L.R.A.  237.  8.  Note:  19  Ann.  Cas.  703. 

5.  Weston  v.  Bear  River,  etc.,  Co.,  9.  Victor  G.  Bloede  Co.  v.  Bloede, 
5  Cal.  186,  63  Am.  Dec.  117;  Me-  84  Md.  129,  34  AU.  1127,  57  A.  S.  R. 
fhanics'  Bank  u.  Merchants'  Bank,  45  373  and  note,  33  L.R.A.  107;  Ireland 
JIo.  513,  lOO  Am.  Dec.  388;  Nicbol-  v.  Globe  Milling  &  Reduction  Co.,  19 

V.    Franklin    Brewing    Co.,  82  R.  1.  180,  32  Atl.  921,  61  A.  S.  R.  756, 

Ohio  St.  94,  91  N.  E.  991,  137  A.  S.  29  L.R.A.  429;  Ireland  v.  Globe  Mill- 

R.  764,  19  Ann.  Cas.  699;  In  re  Dis-  ing  Co.,  20  R.  I.  190,  38  Atl.  116,  79 

coverers  Finance  Corporation,  [1910]  A.  S.  R.  769,  38  L.R.A.  299. 

1  Ch.  (Eng.)  312, 18  Ann.  Cas.  337.  Notes:  27  L.R.A.  272:  19  Ann.  Cas. 

Notes:  85  Am.  Dee.  619;  43  A.  S.  R.  703. 

154;  67  A.  S.  R.  380;  27  L.R.A.  271.  10.  New  England  Trnst  Co.  v.  Ab- 

6.  Victor  G.  Bloede  Co.  v.  Bloede,  bott,  162  Mass.  148,  38  N.  E.  432,  27 
84  Md.  129,  34  Atl.  1127,  57  A.  8.  R.  L.RA.  271;  Nicholson  v.  Fnmklia 
373,  33  L.R.A.  107.  Brewing  Co.,  82  Ohio  St.  94,  91  N. 

7.  McNuIta  V.  Corn  Belt  Bank,  164  E.  991,  19  Ann.  Cas.  699  and  note. 
HL  427,  45  N.  ^.  954,  56  A.  S.  R.  11.  Bank  of  Holly  Sprinn  v.  Pin- 

263 


Digitized  by 


242,  243 


COBPOBATIONS 


7  R.  a  U 


a  by-law  is  invalid  as  against  an  innocent  purchaser  for  value  having 
no  knowledge  of  the  existence  of  such  by-law.^^  In  some  states  it  is 
Iield  that  a  corporation  cannot  make  a  by-law  prohibiting  the  trans- 
fer  of  stock  by  a  person  indebted  to  the  corporation,  in  the  absence  of 
express  authority  by  statute  or  power  given  by  the  articles  of  associa- 
tion." 

242.  Hode  of  Effecting  Transfer  Generally. — It  is  not  essential  to  a 
transfer  of  shares  of  stock  that  a  certificate  representing  such  shares 
be  delivered  to  the  purchaser.'*  If  the  statutes  prescribe  no  mode  for 
the  sale  of  stock  when  no  certificate  has  been  issued,  the  owner  may 
dispose  of  his  shares  in  such  manner  as  would  pass  his  title  to  any 
other  chose  in  action  or  intangible  property.  An  informal  instru- 
ment of  writing  will  be  sufficient.**  One  who  sells  his  stock  in  a  cor- 
poration the  certificate  of  which  has  never  been  issued  is  under  no 
duty  of  securing  a  certificate  of  issuance,  and  delivering  it  to  the  pur- 
chaser.^* The  legal  title  to  stock  held  in  corporations  does  not  pass 
under  a  general  assignment  of  property,  until  the  transfer  is  com- 
pleted in  the  mode  pointed  out  by  the  laws  regulating  those  corpora- 
tions. But  the  equitable  title  will  pass,  if  the  assignment  is  sufficient 
to  transfer  it  by  the  laws  of  the  state  in  which  the  assignor  resides, 
and  if  the  laws  of  the  state  where  the  corporations  exist  do  not  prohibit 
the  assignment  of  equitable  interests  in  stock.  Such  an  assignment 
will  bind  all  persons  who  have  notice  of  it.^' 

243.  Delivery  of  Certificate,  Indorsement,  Registration. — It  is  said 
in  some  English  cases,  that  blank  assignments  of  shares  in  corpora- 
tions are  irregular  and  invalid;  but  that  opinion  is  expressed  in  cases 


son,  58  Miss.  421,  38  Am.  Rep.  330;  431,  24  S.  W.  133,  40  A.  S.  R.  396, 

Miller  v.  Farmers'  Milling,  etc.,  Co.,  and  note ;  Herrick  t'.  Humphrey  Hard- 

78  Neb.  441,  110  N.  W.  995,  126  ware  Co.,  73  Neb.  809,  103  N.  W.  685, 

A.  S.  R.  606;  Locfcwood  ti.  Mechanics'  119  A.  S.  R.  917, 11  Ann.  Caa.  201. 

Nat.  Bank,  9  E.  1.  308,  11  Am.  Note:  19  Ann.  Cas.  704. 

Rep.  253;  Wliite  River  Sav.  Bonk  13.  Notes:  85  Am.  Dec.  621;  43  A. 

V.  Capital  Sav.  Bank,  etc.,  Co.,  77  Vt.  S.  R.  156;  25  L.R.A.  49;  19  Ann.  Cas. 

123,  59  Atl.  197,  107  A.  S.  R.  754;  705  ;  7  Eng.  Eul.  Caa.  287. 

Whitfield  V.  Nonpareil  Consol.  Copper  14.  West  Coast  Safety  Faucet  Co. 

Co.,  67  Wash.  286,  123  Pac  1078,  41  v.  Wulff,  133  Cal.  315,  65  Pac.  622, 

L.R.A.(N.S.)  187.  85  A.  S.  R.  171;  Havens  v.  Tarboro 

Notes:  57  A.  S.  R.  386,  394;  136  A.  Bank,  132  N.  C.  214,  43  S.  B.  639, 

S.  R.  1031;  25  L.R.A.  48;  19  Ann.  Cas.  95  A.  S.  R.  627;  Lipscomb  u.  Condon, 

704  ;  7  Eng.  Rul.  Cas.  287.  56  W.  Va.  416,  49  S.  B.  392, 107  A.  S. 

12.  South  Bend  First  Nat.  Bank  p.  R.  938,  67  L.R.A.  670. 

Lainer,  11  WaU.  369,  20  U.  S.  (L.  ed.)  15.  Lipscomb  v.  Condon,  56  W.  Va. 

172;  Bank  of  Gnlloden  v.  Foxsyth,  120  410.  49  S.  £.  392,  107  A.  S.  R.  938, 

Ga.  575,  48  8.  E.  226,  102  A.  S.  R.  67  L.R.A.  670. 

115;  Fanners,  etc..  Bank  of  Line^ille  16.  Ford  v.  Howgate,  106  Me.  517, 

V.  Wasson,  48  la.  336,  30  Am.  Rep.  76  Atl.  939,  29  LJl.A.(N.S.)  734. 

398;  Bank  of  Holly  Springs  v.  Pinson,  17.  Black  v.  Zaeliarie,  3  How.  483, 

68  Mias.  421,  38  Am.  Rep.  330;  Bank  11  U.  S.  (L.  ed.)  690. 
of  Atchison  County  v.  Dnrfee,  IJS  Mo. 
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where  the  shares  could  only  be  tnuisferred  by  deed  under  seal,  duly 
attested,  and  is  placed  upon  the  ground  that  a  deed  cannot  be  exe- 
cuted in  blank.^*  In  America  the  courts  have  held  that  it  is  only 
necessary  to  a  valid  transfer  as  between  the  parties,  that  the  assign- 
ment  and  pow^  of  transfer  should  be  in  writing.  The  common  prac- 
tise of  passing  the  title  to  stock  by  delivery  of  the  certificate^  witii 
blank  assignment  and  power,  has  been  repeatedly  shown  and  sanc- 
tioned in  cases  which  have  come  before  our  courts.**  It  has  also  been 
settled  by  repeated  adjudications  that,  as  between  the  parties,  the  deliv- 
ery of  the  certificate  with  assignment  and  power  indorsed^  passes  the 
property  in  the  shares,  notwithstanding  that  by  the  terins  of  the  tAua- 
ter  or  by-laws  of  the  corporation,  the  stock  is  declared  to  be  transferable 
only  on  its  books.**  Such  provisions  are  intended  solely  for  the  pro- 
tection of  the  corporation,  and  can  be  waived  or  asserted  at  ita  pleasure, 
and  no  effect  is  given  to  them  except  for  the  protection  of  the  corpora- 
tion. They  do  not  incapacitate  the  shareholder  from  parting  with 
his  interest,  and  his  assignment,  not  on  the  books,  passes  the  entire 
legal  title  to  the  stock,  subject  only  to  such  liens  or  claims  as  the 
corporation  may  have  upon  it,  and  excepting  the  right  of  voting  at 
elections,  etc.*  While  the  ownership  of  stock  in  a  corporation  passes 
from  the  seller  to  the  buyer  by  force  of  the  contract  of  sale,  and  not 


18.  See  McNeil  New  York  Tenth  Minn.  85,  35  N.  W.  577,  8  A.  S.  R. 
Nat.  Bank,  46  N.  T.  325,  7  Am.  Rep.  643 ;  Commercial  Bank  v.  Kortright, 
341.  22  Wend.  (N.  T.)  348,  34'  Am.  Dec. 

19.  Cecil  National  Bank  v.  Watson-  317;  McNeil  tJ.  New  York  Tenth  Nat. 
town  Bank,  105  U.  S.  217,  26  U.  S.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341; 
(L.  ed.)  1039;  Brittan  v.  Oakland  Parker  v.  Bethel  Hotel  Co.,  96  Teun. 
Bank  of  Savings,  124  Gal.  282,  57  Pac.  252,  34  S.  W.  209,  31  L.R.A.  706; 
84,  71  A,  S.  R.  58;  Commercial  Bank  -Lipscomb  v.  Condon,  56  W.  Va.  416, 

Kortright,  22  Wend.  (N.  Y.)  348,  49  S.  E.  392,  107  A.  S.  E.  938,  67 
34  Am.  Dec.  317;  McNeU  v.  New  LJI.A.  670. 

York  Tenth  Nat.  Bank,  46  N.  Y.  325,  Notes:  57  A.  S.  R.  388;  12  L.R^. 
7  Am.  Rep.,341;  Sbattuck  v.  American  781;  67  L.K.A.  660;  6  Ann.  Cas.  481. 
Cement  Co.,  205  Pa.  St.  197,  54  Atl.  1.  Duke  v.  Cahawa  Nav.  Co.,  10  Ak. 
785,  97  A.  S.  R.  735;  State  Bank  v.  82,  44  Am.  Dec.  472;  Mapleton  Bank 
Cox,  11  Rich.  Eq.  (S.  C.)  344,  78  Am.  v.  Standrod,  8  Idaho  740,  71  Pae.  119, 
Dec  458.  67  L.R.A.   656;   Westminster  Nat. 

20.  Johnston  v.  Laflin,  103  U.  S.  Bank  v.  New  England  Eloctrieal 
800,  26  U.  S.  (L.  ed.)  532;  O'Neil  v.  Works,  73  N.  H.  465,  62  Atl.  971,  111 
Wolcott  Min.  Co.,  174  Fed.  527,  98  A.  S.  R.  637,  3  L.RJi..(N.S.)  551; 
C.  C.  A.  309  27  L.R.A.(N.8.)  200;  Utica  Bank  r.  Smalley,  2  Cow.  (N.  Y.) 
Cnlloden  Bank  v.  Forsyth  Bank,  120  770,  14  Am.  Dee.  526;  McNeU  v.  New 
Oa.  £75,  48  S.  E.  226,  102  A.  S.  R.  York  Tenth  Nat.  Bank,  46  N.  Y.  325, 
115;  Gemmell  v.  Davis,  75  Md.  546,  7  Am.  Rep.  341;  Campbell  v.  Ameri- 
23  Atl.  1032,  32  A.  S.  R.  412,  Victor  can  Zylonite  Co.,  122  N.  Y.  455,  25 
O.  Bloede  Co.  v.  Bloede,  84  Md.  129,  N.  E.  853,  11  L.R.A.  596;  Lipscomb 
S4  AtL  1127, 57  A.  S.  R.  373, 33  L.R.A.  v.  Condon,  56  W.  Va.  416,  107  A.  S. 
107:  Saigent  v.  Franklin  Ins.  Co.,  8  R.  938,  67  L.R.A.  670. 

Pick.  (Mass.)  90,  19  Am.  Dec.  306;  Notes:  67  A.  S.  R.  389:  Ann.  Cas* 
NieoUet  Nat.  Bank  v.  City  Bank,  38  1912C  1235. 
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by  operation  of  law,  as  soon  as  such  contract  is  fully  consummated, 
yet  the  buyer  does  not  ordinarily  acquire  all  tiie  rights  of  a  stockholder 
until  the  transfer  is  entered  on  the  corporate  records.*  Under  a  stat- 
ute providing  that  no  transfer  of  corporate  stock  shall  be  valid,  except 
as  between  the  parties,  until  it  shall  have  been  regularly  made  and 
sntered  upon  the  books  of  the  corporation,  such  books  must  show  the 
date  of  surrender,  the  number  of  the  new  certificate  and  the  date  of 
reissue,  or  at  least  something  to  show  a  proper  transfer,  and  if  this  is 
not  done,  the  original  holder  of  the  stock  is  liable  to  a  creditor  of  the 
bank,  but  has  an  action  against  the  transferee  for  reimbursement.' 
Ag£iin,  a  marginal  note  made  by  the  secretary  of  a  corporation  on  the 
stubs  of  stock  certificates  does  not  amount  to  a  transfer  of  the  stock 
on  the  books  of  the  corporation,  when  no  transfer  is  authorized  by 
either  of  the  parties  thereto,  and  it  is  contrary  to  the  express  desire 
of  one  of  them.*  A  by-law  requirement  that  the  certificate  shall  be 
indorsed  before  the  stock  is  transferred  is  for  the  benefit  of  the  cor- 
poration, and  does  not  make  it  the  duty  of  the  corporation  to  a  stock- 
holder who  has  placed  his  stock  in  the  possession  of  an  agent  with  a 
power  of  attorney  to  transfer  it,  to  insist  on  such  indorsement.' 

244.  Delivery  of  Unindorsed  Certificate  as  Gift. — While  some  dif- 
ference of  opinion  may  be  found  in  the  earlier  cases,*  it  is  well  settled 
by  the  modem  authorities  that  choses  in  action  not  negotiable,  and 
negotiable  paper  not  indorsed,  may  be  the  subject  of  a  ^t,  and  that 
a  delivery  which  vests  in  the  donee  the  equitable  title  is  sufficient 
without  a  complete  transfer  of  the  legal  title.'  The  delivery,  there- 
fore, of  a  certificate  of  stock,  unindorsed  by  ,  the  donor  to  the  donee, 
with  intent  to  transfer  title  by  way  of  gift  is  effectual  as  an  equitable 
assignment,  although  no  legal  title  passes  for  waift  of  an  indorsement 
and  transfer  on  the  books  of  the  bank.^ 

245.  What  Constitates  Transfer  vithin  Taxing  Statutes.— The 
question  has  been  presented  in  a  number  of  cases,  what  constitutes  a 
ti;ansfer  of  shares  within  the  meaning  of  statutes  imposing  taxes  on 

2.  State  t).  Harris,  3  Ark.  570,  36  6.  Baltimore  Retort  &  Fire  Brick  Co. 
Am.  Dec.  460;  Westminster  Nat.  Bank  v.  Mali,  65  Md.  03,  3  Atl.  286,  57  Am. 
V.  New  England  Electrical  Works,  73  Rep.  304. 

N.  H.  465,  62  AU.  971,  111  A.  S.  R.  Note:  34  A.  S.  R.  209. 
637,  3  L.R.A.(N.S.),  551 ;  In  re  Argus  7.  Richmond  First  Nat.  Bank  v.  Hoi- 
Printing  Co.,  1  N.  D.  434,  48  N.  W.  land,  99  Va.  495,  39  S.  E.  126,  86  A. 
347,  26  A.  S.  R.  639,  12  L.R.A.  781.  S.  R.  898,  55  L.R.A.  155. 

3.  Man  v.  Boykin,  79  S.  C.  1,  60  8.  Grymes  v.  Hone,  49  N.  Y.  17, 10 
S.  E.  17,  128  A.  S.  R.  830.  Am.  Rep.  313;  Talbot  v.  Talbot,  32 

4.  McFall  V.  Buckeye  Grangers'  R.  I.  72,  78  Atl.  535,  Ann.  Gas.  1912C 
Warehouse  Assoc.,  122  Gal.  468,  55  1221  and  note;  Richmond  First  Nat. 
Pac.  253,  68  A.  S.  R.  47.  Bank  v.  Holland,  99  Va.  495,  39  S.  E. 

6.  Tafft  V.  Presidio  &  F.  R.  Co.,  84  12G,  86  A.  S.  R.  898,  55  L.R.A.  155. 
Cat.  131,  24  Pac.  436, 18  A.  S.  B.  166,  Notes:  2  l4.R.A.(N.8.)  806  ;  6  Ann. 
11  LJI.A.  125.  Cas.  482. 

266 


Digitized  by  Google 


7  B.  C.  L.  CORPORATIONS  |  246 

transfers  •  It  has  been  held  that  a  transfer  of  shares  of  stock  takes 
place  at  ^e  time  a  contract  for  their  sale  is  delivered,  although  the 
sale  is  for  shares  to  be  delivered  in  instalments,  where  in  the  meantime 
and  until  default  the  certilicates  are  to  be  indorsed  in  blank  and  deliv- 
ered in  escrow  and  the  transfer  tax  stamps  must  be  affixed  to.  the 
certificates  of  stock  at  the  time  of  their  delivery  in  escrow.  But  an 
original  issuance  of  stock  in  a  corporation  is  not  a  transfer  thereof 
within  the  terms  of  the  act  imposing  a  tax  on  all  sales,  or  agreements 
to  sell,  or  memoranda  of  sales,  or  deliveries  or  transfers,  of  shares 
or  certificates  of  stock  in  any  domestic  or  foreign  associations,  etc.'** 
246.  Third  Parties  as  Affected  by  Registration. — The  law  cannot 
be  said  to  he  generally  settled  and  uniform  as  to  whether  an  unregis- 
tered sale  and  transfer  of  stock,  which  either  by  statute'or  charter  is 
declared  to  be  transferable  only  on  the  books  of  the  corporation,  is 
effectual  to  pass  the  property  as  against  third  persons  without  actual 
knowledge  of  the  transfer.**  The  lack  of  agreement  in  the  decisions 
of  the  different  courts  is  attributable  in  part  to  the  various  statutory 
provisions,  and  the  constructions  placed  thereon.^'  According  to 
some  courts  no  transfer  is  good  against  third  parties  unless  the  same 
be  made  on  the  books  of  the  company.*'  So  some  of  the  cases  hold 
that  an  attachment  of  shares  of  stock  as  the  property  of  the  person 
in  whose  name  they  stand,  will  prevail  over  a  prior  bona  fide  transfer 
for  value  not  made  or  recorded  on  the  books.**  It  has  been  generally 
held,  however^  that  in  the  absence  of  controlling  statutes,  a  purchaser 
of  the  (^pital  stock  of  a  corporation  for  a  valuable  consideration  is. 
in  the  absence  of  fraud,  protected  against  a  subsequent  attachment  or 

9.  United  States  Radiator  Corp.  «.  Dee.  161;  Fort  Madison  Lumber  Co. 
State,  208  N.  T.  144,  101  N.  E.  783,  v.  Batavian  Bank,  71  la.  270,  32  N. 
46  L.R.A.(N.S.)  585  aud  note.  And  W.  336,  60  Am.  Rep.  789;  Buttrick 
ue  Taxation.  v.  Nashua  &  L.  R.  Co.,  62  N.  H.  413, 

10.  Note:  46  L.R.A.(N.S.)  586.         13  A.  S.  R.  578;  Lippitt  v.  American 

11.  Colt  V.  Ives,  31  Conn.  25,  81  Am.  Wood  Paper  Co.,  15  R.  I.  141,  23  Atl. 
Dec.  161;  Lund  v.  Wheaton  Roller  111,  2  A.  S.  R.  886;  White  River  Sav. 
MiU  Co.,  50  Minn.  36,  52  N.  W.  268,  Bank  v.  Capital  Sav.  Bank,  etc.,  Co., 

Attachment,  vol.  2,  p.  864.  (N  S  )  804 

12.  National  Bank  v.  Western  Pac.  A  „u  '  i  .  .  i_  • 
E.  Co.,  157  Cal,  573,  108  Pac.  676,  21  who  plaew  corporate  stock  m 
Ann.  Cas.  1391,  27  L.R.A.(N.S.)  987;  S«  of  another  on  the  books  of 
Everitt  V.  Farmers  &  Merchants  Bank,  corporation  to  qualify  him  as  a 
82  Neb.  191, 117  N.  W.  401,  20  L.R.A.  airector,  retaining  possession  of  tfae 
(N.S.)  996.  certificate  himself,  has  priority  over 

13.  Weston  v.  Bear  River,  etc.,  attaching  creditor  of  the  latter  who 
Water,  etc.,  Co.,  5  Cal.  186,  63  Am.  "3id  not  extend  credit  on  the  faith  of 
Dec.  117.  the  stock.   Gray  v.  Oraham,  87  Oonn. 

Note:  12  L.R.A.  781.  601,  89  Atl.  262,  49  L.R^.<N.S.) 

14.  Colt  V.  Ives,  31  Conn.  25, 81  Am.  1159  and  note. 
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execution  issued  against  the  vendor,  although  he  has  foiled  to  have 
the  transfer  entered  on  the  books  of  the  corporation.^*  The  reason 
is  that  a  transfer  by  an  assignment  of  the  certificates  leaves  nothing 
in  the  assignor  whidi  cm  be  reached  by  subsequent  attachment  or  levy 
of  execution,  although  the  stock  remains  in  his  name  upon  the  books 
of  the  corporation.^'  Again,  it  has  been  determined  that  a  provision 
of  a  statute  or  by-law,  requiring  a  transfer  of  stock  to  be  made  upon 
the  books  of  the  company,  is  not  intended  to  protect  creditors  of  stock- 
holders, but  to  protect  tlie  corporation.*'  Inasmuch  as  the  record  of 
a  transfer  of  stock  on  the  books  of  the  corporation  is  required  for 
notice  merely,  anyone  having  actual  notice  of  such  traiisaction  and 
transfer  can  .stand  in  no  better  relation  to  it  than  he  would '  if  it  were 
completed  of  record.'*  So  an  unregistered  sale  and  transfer  of  corpo- 
rate stock,  which  either  by  statute  or  charter  is  declared  to  be  trans- 
ferable only  on  the  books  of  the  corporation,  is  effectual  to  pass  the 
title  to  the  property  as  against  subsequent  attaching  creditors  of  the 
vendor,  who  have  notice  of  the  transfer  before  any  sale  is  made  under 
their  writ.*"  A  bona  fide  transfer  of  stock  for  which  no  certificate  has 
been  issued,  though  not  registered  on  the  books  of  the  corporation, 
vests  in  the  transferee  a  title  superior  to  the  claim  of  a  subsequent 
attaching  creditor  of  the  transferor.** 

247.  Refusal  of  Corporation  to  Transfer. — ^A  corporation  may  refuse 
to  make  a  transfer  of  stock  on  its  books  when  it  has  reasonable  ground 
for  so  doing,  but  it  must  act  in  good  faith  and  present  adequate  reason 
for  its  refusal  and  support  it  by  evidence.*  A  corporation  may  not 
refuse  to  transfer  stock  because  of  the  motive  which  may  have 


16.  National   Bank   of   Pacific   tJ,  Note:  57  A.  S.  R.  393. 

Western  Pacific  R.  R,  Co.,  157  Cal.  18.  Bridgewater  Iron  Co.  v.  Liss- 

573,  108  Pac.  676,  21  Ann.  Cas.  1391  berger,  116  U.  S.  8,  6  S.  Ct.  241,  29 

and  note;  Mapleton  Bank  v.  Standrod,  U.  S.  (L.  ed.)  557;  White  River  Sav. 

8  Idaho  740,  71  Pac.  119,  67  L.R.A.  Bank  v.  Capital  Sav.  Bank,  etc.,  Co., 

656    and    note;    United    States    v.  77  Vt.  123,  59  Atl.  197,  107  A.  S.  R. 

Vaughan,  3  Bin.  (Pa.)  394,  5  Am.  754. 

Dec.  375;  State  Banking  &  Trust  Co.  19.  Lund  v.  Wheaton  Roller  Mill 

V.  Taylor,  25  S.  D.  577,  127  N.  W.  590,  Co:,  50  Minn.  36,  52  N.  W.  268,  36  A. 

29  L.R.A.(N.S.)  523;  McClung  i-.  Col-  S.  R.  623;  Wilson  v.  St.  Louis,  etc.. 

well,  107  Tenn.  592,  64  S.  W.  890,  89  R.  Co.,  108  Mo.  588,  18  S.  W.  286, 

A.  S.  R.  961.  32  A.  S.  R.  624. 

Notes:  57  A.  S.  R.  392;  2  LJt.A  20.  Lipscomb  v.  Condon,  56  W.  Va. 

(N.S.)  804.  416,  49  S.  E.  392,  107  A.  S.  R.  938, 

16.  Everitt  v.  Farmers  &  Merchants  67  L.R.A.  670. 

Bank,  82  Neb.  191,  117  N.  W.  401,  1.  O'Neil  v.  Wolcott  Min.  Co.,  174 

20  L.R.A.(5r.S.)  996.  Fed.  527,  98  C.  C.  A.  309,  27  L.R.A. 

17.  Mapleton  Bank  tj.  Standrod,  8  (N.S.)  200;  Bond  v.  Mount  Hope  Iron 
Idaho  740,  71  Pac.  119,  67  L.R.A.  656;  Co.,  99  Mass.  505,  97  Am.  Dec  49; 
State  Banking  &  Trust  Co.  v.  Taylor,  Mundt  v.  Commercial  Nat.  Bank,  35 
25  S.  D.  577, 127  N.  W.  590,  29  L.RA..  Utah  90,  99  Pae.  454,  136  A.  B.  B. 
(N.S.)  523.  1023. 
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prompted  the  transferee  to  acquire  it*  Nor  will  the  existence  of  an 
unpaid  a^ssment  against  shares  of  stock  in  a  corporation  justify  it 
in  refusing  to  transfer  the  stock  upon  its  books  in  the  name  of  another 
owner.'  In  tiie  absence  of  any  express  statutory  or  charter  authority, 
a  corporation  cannot  justify  an  absolute  refusal  to  transfer  stock  on 
ita  books  to  the  holder  of  certificates  duly  assigned,  on  the  ground 
that  it  has  been  requested  not  to  make  such  transfer  by  the  former 
holder.*  But  while  a  corporation  cannot  justify  an  absolute  refusal 
to  transfer  stock  on  its  books  to  one  holding  the  prima  facie  evidence 
of -^tle  thereto,,  merely  on  the  ground  that  the  former  holder  had 
notified  it  not  to  make  such  transfer,  it  may  refuse  to  make  such  trans- 
fer for  this  reason  until  it  has  had  a  reasonable  time  to  investigate 
the  matter,  or  until  proceedings  have  been  commenced  to  settle  the 
claims  of  the  contending  parties.^  And  where  there  are  opposing 
claimants  to  stock,  each  claiming  to  be  the  owner,  and  to  have  the 
right  to  control  the  registry  thereof,  a  corporation  may,  by  filing  a 
proper  bill,  compel  the  claimants  to  interplead  and  have  their  respec- 
tive rights  determined.  But  to  warrant  such  a  proceeding  there  must 
be  a  reasonable  doubt  as  to  the  proper  claimants  *  A  corporation  may 
refuse  to  make  a  transfer  to  save  itself  from  loss  or  to  protect  itself 
against  fraud.' 

248.  Damages  for  Refusal  to  Transfer^ — ^The  generid  rule  is  that 
a  party  entitled  to  a  transfer  of  stock  may  maintain  an  action  for 
damages  against  the  corporation  where  it  improperly  refuses  to  register 
the  transfer  upon  the  books  of  the  corporation.'  The  corporation 
in  such  case  is  deemed  to  be  guilty  of  a  conversion  of  the  shares.* 
It  has  been  held  under  some  circumstances  that  an  action  for  dam- 
ages, because  of  the  refusal  of  a  corporation  to  register  on  its  books 
a  transfer  of  shares,  cannot  be  maintained.^'  Upon  the  refusal  by  an 
officer  of  a  corporation  to  transfer  stock  upon  the  company's  books  an 


5.  Nicholson  v.  Franklin  Brewing 
Co.,  82  Ohio  St.  94,  91  N.  E.  991,  137 

A.  S.  R.  764,  19  Ann.  Cas.  699. 

8.  Oraig  v.  Hesperia  Xiand,  etc^ 
Co.,  113  Cal.  7,  45  Pac.  10,  54  A.  8. 

B.  316,  35  LJtJL.  306. 

4.  Note:  27  LJt.A.(N.S.)  200. 

6.  NoU:  27  L.R.A.(N.S.)  201. 

6.  Note:  27  L.BA.(N.S.)  201. 

7.  Note:  136  A.  S.  R.  1030,  lOSl, 
1033. 

8.  South  Bend  First  Nat.  Bank  v. 
Lanier,  11  Wall.  369,  20  U.  S.  (L.  ed.) 
172;  Case  v.  Citizens'  Bank,  100  U.  S. 
446,  25  U.  S.  (L.  ed.)  695;  KimbaU 
«.  Union  Water  Co.,  44  Cal.  173,  13 
Am.  Rep.  157:  Dooley  v.  Gladiator 
ConsoL  Gold  Minea.  etc.,  Co.,  134  la. 


468,  109  N.  W.  864,  13  Ann.  Cas.  297 
and  note;  Baltimcffe  City  Pass.  R.  Co. 
V.  SeveU,  35  Md.  233,  6  Am.  Rep.  402; 
Commerraal  Bank  v.  Kortright.  22 
Wend.  (N.  Y.)  348,  34  Am.  Dec.  317; 
Morgan  v.  Bank  of  North  America, 
8  Serg.  &  R.  (Pa.)  73,  11  Am.  Dee. 
575 

Notes:  57  A.  S.  R.  303;  136  A.  S. 
R.  1039;  13  Ann.  Cas.  299. 

9.  Craig  v.  Hesperia  Land,  etc.,  Co., 
113  Cal.  7,  45  Pac.  10,  54  A.  S.  R. 
316,  35  UR-i.  306;  Ardmore  State 
Bank  v.  Mason,  30  Okla.  568, 120  Pae. 
1080,  39  LJLA.(N.S.)  292. 

Note:  57  A.  S.  R.  393. 

10.  Note:  13  Ann.  Cas.  300. 
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action  for  damages  will  not  lie  against  such  officer  personally,  aa  the 
officer  is  responsible  only  to  the  corporation  itself.^^  The  measure  of 
damages,  in  an  action  to  recover  for  the  wrongful  refusal  of  a  cor^ 
poration  to  register  on  its  books  a  transfer  of  shares,  is  usually  deemed 
to  be  the  value  of  the  shares  with  interest  thereon  at  the  time  of  the 
refusal  to  register.^*  But  the  view  has  been  taken  that  the  proper 
measure  of  liabihty  is  the  highest  price  of  the  stock  between  the 
demand  for  transfer  and  the  trial.^' 

249.  Proceedings  to  Compel  Transfer. — In  case  an  action  at  law 
fails  to  afford  tlie  purchaser  a  complete  remedy,  he  may  bring  a  suit 
in  equity  to  compel  the  corporation  to  make  a  transfer  on  its  books 
and  to  issue  to  him  certificates  of  stock.**  This  remedy  is  especially 
applicable  when  the  real  and  prospective  value  of  the  stock  depend 
upon  the  future  development  and  management  of  the  corporate  busi- 
ness.*' The  fact  that  the  defendant  is  a  foreign  corporation  is  not 
deemed  important."  The  compelling  of  a  foreign  corporation  to 
register  a  transfer  of  stock  is  not  such  an  interference  with  its  internal 
affairs  that  a  court  of  the  state  oth^  tiian  that  of  its  creation  will 
not  decree  it.*'  In  an  action  against  a  corporation  to  compel  it  to 
transfer  to  plaintiff  certain  shares  of  its  stock,  the  person  to  whose 
rights  plaintiff  claims  to  have  succeeded  is  not  a  necessary  party 
defendant.*^  A  bona  fide  purchaser  of  stock  in  a  corporation  is  not 
guilty  of  laches  in  delaying  suit  to  compel  the  corporation  to  transfer 
the  stock  to  him  on  its  books,  when  it  does  not  conclusively  appear 
that  such  delay  has  been  unreasonable,  or  that  the  corporation  has 

11.  Note:  13  Ann.  Cas.  300.  174,  31  N.  E.  007,  30  A.  S.  B.  658, 

12.  Calloden  Bank  v.  Forsyth  Bank,  17  L.R.A.  237:  In  n  Argtu  Printine 
120  Go.  575,  4a  S.  E.  226,  102  A.  S.  Co.,  1  N.  D.  434,  48  K.  W.  347,  26 
R.  115;  Dooley  v.  Gladiator  Consol  A.  S.  R.  639,  12  LJLA.  781;  Ardmora 
Gold  Mines,  etc.,  Co.,  134  la.  468, 109  State  Bank  v.  Mason,  30  Okla.  568, 
N.  W.  864, 13  Ann.  Cas.  297  and  note;  120  Pac.  lOSO,  39  L.R.A.(N.S.)  292; 
Baltimore  City  Pass  R.  Co.  v.  Sewell,  Mundt  v.  Commercial  Nat.  Bank,  35 
35  Md.  238,  6  Am.  Rep.  402;  Bond  v.  Utah  90,  99  Pae.  454,  136  A.  S.  R. 
Mount  Hope  Iron  Co.,  99  Mass.  505,  1023. 

97  Am.  Dec.  49.  Notes :  57  A.  S.  R.  393 ;  133  A.  8.  B. 

18.  Commercial  Bank  v.  Eortrigbt,  729;  136  A.  8.  R.  1040. 
22  Wend.  (N.  Y.)  348,  34  Am.  Dec.      16.  Westminster  Nat.  Bank  v.  New 
317.  England  Electrical  Works,  73  N.  H. 

14.  Tregear  v.  Etiwftnda  Water  Co.,  465,  62  Atl.  971,  111  A.  8.  R.  637, 
76  Cal.  537,  18  Pae.  658,  9  A.  S.  R.  3  L.R.A.(N.S.)  551. 
245;  Fitsfangh  v.  Bank  of  Shepherds-     16.  Note:  19  Aon.  Cas.  89. 
villa,  3  T.  B.  Mon.  (Ky.)  126,  16  Am.     17.  Westminster  Nat.  Bank  v.  New 
Dec  90;  Sargent  v.  Franklin  Ins.  Co.,  England  Electrical  Work^  73  N.  H. 
8  Pick.  (Mass.)  90,  19  Am.  Dec.  306;  465,  62  Atl.  971,  111  A.  S.  R.  637, 
Ereritt  v.  Farmers  &  Merchants  Bank,  3  L.R.A.(N.S.)  551  and  note. 
82  Neb.  191, 117  N.  W.  401, 20  LJI.A.     18.  Tr^ear  v.  Etiwanda  Water  Co. 
(N.S.)  996;  Cnshman  v.  Thayer  M^.  76  Cal.  537,  18  Pfte.  658,  9  A.  8.  R. 
Jewelry  Co.,  76  N.  Y.  365, 32  Am.  Rep.  245. 
315;  Rice  v.  RoekefeUer,  134  N.  Y. 
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been  in  any  way  prejudiced  thereby.**  A  party  to  a  conspiracy  is 
not  entitled  to  the  aid  of  equity  to  compel  a  corporation  to  transfer 
to  him  on  its  books  stock  which  was  acquired  in  aid  of  such  con- 
spiracy.*" And  a  suit  cannot  be  maintained  against  the  corporation 
to  compel  it  to  register  stock  which  a  bolder  has  attempted  to  transfer 
in  violation  of  such  by-law.* 

250.  Mandamus  as  Proper  Remedy. — ^In  the  absence  of  statutes 
enlarging  the  scope  of  the  remedy  by  mandamus,  or  prescribing  the 
duties  of  corporate  officers,  or  defining  the  rights  of  stockholders  and 
the  nature  of  corporate  stock,  it  is  well  settled  that  mandamus  will 
not  ordinarily  lie  to  compel  a  transfer  of  corporate  stock  upon  the 
books  of  a  private  corporation.'  This  is  in  accoixlance  with  the  general 
rule  that  mandamus  will  not  lie  for  any  purpose  where  there  is 
another  clear,  adequate,  efficient,  and  speedy  remedy.'  Again,  the 
writ  of  mandamus  has  never  been  considered  as  an  appropriate  remedy 
for  the  enforcement  of  contract  rights  of  a  private  and  personsd 
nature,  and  obligations  which  rest  wholly  upon  contract,  and  which 
invoLve  no  questions  of  public  ti-ust  or  official  duty.*  But  the  statutes 
of  some  states  have  been  construed  to  permit  a  proceeding  of  manda- 
miu  to  compel  the  transfer  of  shares.** 

251.  Wrongful  or  Unauthorized  Transfer^ — A  corporation  is  the 
custodian  of  shares  of  stock  which  are  transferable  only  on  its  books, 
and  as  it  has  the  power  and  is  charged  with  the  duty  to  protect  the 
interest  of  the  owners  of  such  shares,  it  must  make  good  any  injury 
which  the  owners  may  sustain. by  reason  of  its  failure  properly  to 
exercise  such  power  and  discharge  such  duty.  If  the  corporation 
permits  shares  to  be  transferred  without  the  owner's  authority,  it  may 
be  compelled  to  replace  them  or  to  pay  damages.*  Every  stockholder 


19.  Westminster  Nat.  Bank  «.  New  Ann.  Gas.  299.  And  see  Makdauus. 
Enfirland  Electrical  Worira,  73  N.  H.  4.  Tobey  v.  Hakes,  64  Conn.  274, 
465,  62  Atl.  971,  111  A.  8.  R.  637,  7  Atl.  551,  1  A.  S.  R.  114. 

3  L.R.A.(N.S.)  551.  6.  Bailey  v.  Stroheeker,  38  Ga.  2A9j 

20.  Funck  v.  Farmen'  Elevator  Co.,  95  Am.  Dec  38S 

142  la.  021,  121  N.  W.  53,  24  UR.A.     Note:  4J  L.R.A.(N.S.)  847. 

(N.S.)  108  and  note.  6.  Western  Union  Td.  Co.  «.  Dav- 

1.  Nicholson  v.  Franklin  Brewing  enport,  97  U.  S.  369,  24  U.  S.  (L.  ed.) 
Co.,  82  Ohit)  St.  94,  91  N.  E.  991,  1047;  St.  Romea  v.  Levee  Steam  Cot- 

19  Ann.  Cas.  699.  ton-Press  Co.,  127'  U.  S.  614,  8  S. 

2.  Tobey  «.  Hakes,  54  Conn.  274,  Ct.  1335,  32  U.  8.  (L.  ed.)  289;  Oey- 
7  Atl.  551,  1  A.  S.  R.  114;  Bomsville  ser-Marion  Oold-Hin.  Co.  v.  Stark,  106 
Turnpike  Co.  v.  State,  UO  Ind.  382,  Fed.  558,  45  C.  C.  A.  467,  53  L.R.A. 

20  N.  K  421,  3  UELA.  265  and  note;  684;  Tafft  v.  Presidio,  etc.,  R.  Co., 
Freon  «.  Carriage  Co.,  42  Ohio  St  84  Cal.  131,  24  Pac.  436,  18  A.  8.  R. 
30,  51  Am.  Rep.  794;  Davidson  v.  166,  11  L.R.A.  125;  atixens*  St.  Ry. 
Almeda  Mines  Co.,  66  Ore.  412,  134  Co.  v.  Robbins,  128  Ind.  449,  ^  N. 
Pae.  782,  48  L.RA.(N.S,)  847  and  E.  U6,  25  A.  S.  B.  445,  12  L.R.A 
Dot&  498;  Citisens*  Kat.  Bank  v.  State, 

Note:  133  A.  S.  B.  725.  179  Ind.  621,  101  N.  E.  620,  45 

Su  Kotes:  48  L.B.A.(N.S.)  848;  13  I<it.A.(N.8.)  1075  and  note:  Leu- 

m 


Digitized  by  Google 


i  251  COBPOBATIONS  7  R.  a  U 

has  the  right  to  expect  that  the  corporation  will  ohserve  ita  own  by- 
laws, and  will  not  transfer  bis  stock  unless  it  is  assigned  to  the 
assignee.'  A  transfer  of  stock  by  the  corporation  upon  its  books,  in 
the  absence  of  the  original  certificate,  is  made  at  its  peril,  and  the 
real  owner  of  the  stock,  evidenced  by  such  certificate,  loses  nothing 
thereby.*  A  corporation  is  liable  for  the  unauthorized  transfer  of 
stock  on  its  bool^  upon  the  request  of  an  agent  of  the  owner,  who 
is  not  authorized  to  have  the  transf^  made,  and  procures  the  same  for 
the  purpose  of  misappropriating  the  new  certificates  or  shares,  the 
shares  being  thereby  lost  to  the  principal,*  Where  the  corporation  has 
notice  that  one  of  ita  stockholders  is  a  trustee  or  such  notice  is 
imput^le  to  it,  it  is  guilty  of  actionable  negligence  if  it  permits  him 
to  transfer  the  stock  without  any  inquiry  as  to  whether  the  cestui 
que  trust  has  authorized  the  transfer.*"  A  corporation  is  likewise 
liable  to  the  beneficiary  for  making  an  unauthorized  transfer  of  stock 
standing  in  its  books  in  the  name  of  a  deceased  person,  although  at 
the  request  of  the  executor  or  administrator  of  the  deceased,  who,  how- 
ever, was  without  authority  to  order  the  transfer.**  And  it  is  also 
liable  to  the  ward  for  making  an  unauthorized  transfer  of  stock  which 
it  knows  to  belong  to  the  ward,  where  it  makes  a  transfer  at  the  request 
of  the  guardian.*'  Again,  a  corporation  whose  o£Scers,  although  inno- 
cently deceived  by  a  forged  power  of  attorney,  permit  shares  of  stock 
to  be  transferred  on  the  books  without  authority  from  the  share- 
holder may  be  compelled  to  replace  them  or  pay  him  the  value  of 
them.^  But  although  the  corporation  is  required  to  protect  the  own- 

rey  V.  Bank  of  Baton  Rouge,  131  8.  Supply  Ditch  Co.  v.  Elliott,  10 
La.  30,  58  So.  1022,  Ann.  Cas.  Colo.  327,  15  Pac.  691,  3  A.  S.  R. 
1913E  1168  and  note;  Marbury  v.  Eh-  586. 

Jen,  72  Md.  206,  19  Atl.  648,  20  A.  S.  Note:  45  L.R.A.(N.S.)  1075. 
R.  467;  Pollock  v.  National  Bank,  7  9.  Note:  45  L.R.A.(N.S.)  1079. 
N.  Y.  274,  57  Am.  Dec.  520;  Jarvis  ti.  10.  Geyser-Marion  Gold-Min.  Co.  v. 
Manhattan  Beach  Co.,  148  N.  Y.  652,  Stark,  106  Fed.  558,  45  C.  C  A.  467, 
43  N.  E.  68,  51  A.  S.  R.  727,  31  53  L.R.A.  684;  Marbury  ».  Ehlen,  73 
UBJl  776;  Pennsylvania  Co.  for  W,  Md.  206,  19  Ati.  648,  20  A.  S.  B. 
etc,  v.  Franklin  Fire  Ins.  Co.,  181  467. 

Pa.  St.  40,  37  Atl.  191,  37  L.RA.  Notes:  15  L.R.A.  643;  45  L.R.A. 
780;  Peck  ©.Providence  Gas  Co.,  17  R.  (N.S.)  1078;  Ann.  Cas.  1913E  1175. 
I.  275,  21  Atl.  543,  23  Atl.  967,  15  11.  Citizens'  St.  R.  Co.  v.  Robbins, 
L.R.A.  643  and  note;  Caulkins  «.  Mem-  128  Ind.  449,  26  N.  E.  116,  25  A.  S. 
phis  Gas-Light  Co.,  85  Tenn.  683,  4  R.  445,  12  L.R.A.  498;  Marbury  v. 
S.  W.  287,  4  A.  S.  R.  786;  Snyder  u.  Ehlen,  72  Md.  206,  19  Atl.  648,  20 
Charleston,  etc.,  Bridge  Co.,  65  W.  Va.  A.  S.  R.  467;  Wooten  v.  Wilmington 
1,  63  S.  E.  616,  131  A.  S.  R.  947.  &  W.  R.  Co.,  128  N.  C.  119,  38  S.  fi. 
Compare  Dickinson  v.  Central  Nat,  298,  56  L.R.A.  615. 
Bank,  129  Mass.  279,  37  Am.  Rep.  Note:  45  L.R. A. (N.S.)  1079. 
351.  12.  Note:  45  L.R.A.(N.S.)  1080. 

7.  TaflFt  V.  Presidio,  etc.,  R.  Co.,      13.  Western  Union  Telegraph  Oo. 
84  Cal.  131,  24  Pac.  436,  18  A.  S.  Davenport,  97  U.  S-  369,  24  U.  a 
B.  166, 11  L.R.A.  125.  (L.  ed.)  1047;  Sewall  v.  Boeton  Water 
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er's  interest  from  nnaathorized  Ixansfers,  it  is  not  bound  to  inveeti* 
gate  whether  a  transferor  having  power  to  transfer  is  attempting  to  do 
80  for  a  fraudulent  purpose.^*  Where  shares  of  stock  have  been  wrong- 
fully or  negligently  transferred  by  a  corporation,  there  is  without 
doubt  a  remedy  at  law  in  behalf  of  the  true  owner.  He  may  also 
resort  to  equity  to  compel  the  corporation  to  set  aside  the  transfer  and 
restore  him  to  his  rights  as  stockholder."  It  is  generally  held  that 
the  owner  of  the  stock  may  sue  to  recover  damage  on  the  theory  that 
by  permitting  his  stock  to  be  transferred  without  his  authority  the 
corporation  commits  a  technical  conversion.^*  The  corporation  must 
see  that  no  unauthorized  transfers  of  its  stock  are  made,  and  is  liable 
to  anyone  injured  by  a  breach  or  neglect  of  this  duty.*'  Upon  the 
stock  so  issued  by  wrong  or  mistake,  the  corporation  is  liable  to  a  bona 
fide  holder  tiiereof.^^  Not  only  the  corporation  which  executes  the 
wrongful  transfer  but  anyone  assisting  in  the  wrong  may  be  held 
responsible.^'  One  who  presents  a  forged  authority  to  a  corporation, 
for  the  transfer  of  stock,  is  liable  for  the  loss  resulting  to  the  corpora- 
tion by  reason  of  the  transfer  made  in  reliance  upon  such  authority, 
although  both  parties  act  in  good  faith."  Notwithstanding  the  fact 
that  a  transfer  of  stock  may  be  without  the  owner's  authority,  he 
cannot  maintain  an  action  against  the  corporation  if  his  subsequent 
conduct  amounts  to  a  ratification  of  the  transfer.'  Where  the  owner 
has  by  his  negligence  facilitated  the  commission  of  the  fraud  by  the 
transferor,  he  may  be  estopped  from  reclaiming  his  stock  from  the 
corpora^on.  To  such  a  case  may  be  applied  the  principle  that  where 
one  of  two  innocent  persons  must  suffer  loss  from  the  fraud  of  a  third, 
the  loss  must  be  borne  by  the  one  whose  negligence  enabled  the  third 
person  to  commit  the  fraud.* 

Power  Co.,  4  AUeu  (Mass.)  277,  81  10  Atl.  648,  20  A.  6.  B.  467. 

Am.  Dee.  701;  Pratt  v.  Taonton  Cop-     IS.  Supply  Ditch  Co.  v.  Elliott,  10 

gsr  Mfg.  Co.,  123  Mass.  110,  25  Am.  Colo.  327,  15  Pae.  691,  3  A.  S.  R. 
ep.  37;  Pollock  ff.  National  Bank,  7  586. 
N.  Y.  274,  57  Am.  Dee.  520;  PennsyU     19.  Tafft  v.  Presidio,  etc.,  B.  Co., 
vania  Co.  for  Ins.,  ete.  v.  Franklin  84  Cal.  131,  24  Fac  436,  18  A.  S.  R, 
Fire  Ins.  Co.,  181  Pa.  St  40,  37  AtL  166,  U  L.R.A.  125. 
191,  37  L.R.A.  780.  20.  Sheffield  «.  Barclay,  [1905]  A. 

Notes:  46  L.BX(NJ3.)  1077;  Ann.  C.  392,  74  L.  J.  K.  B.  747,  69  J.  P. 
Cu.  1913E  1177.  Bat  see  Brown  «.  385,  54  W.  R.  49,  03  L.  T.  N.  S.  83, 
Howard  F.  Ins.  Co.,  42  Md.  384,  20  21  Times  L.  Rep.  642,  10  Com.  Cas. 
Am.  Rep.  90.  287,  12  Manson  248,  3  L.  O.  R.  002, 

Note:  19  LJLA.  333.  2  British  Rol.  Cas.  514  and  note. 

14.  Tafft  V.  Presidio  &  F.  B.  Co.,     1.  Note:  Ann;  Cas.  1913E  1177. 
84  C^  m,  24  Pae.  436,  18  A.  S.  B.     2.  Shaw  v.  Goebel  Brewing  Co.,  202 
166,  11  L.B.A.  125.  Fed.  408, 120  C.  C.  A.  470,  45  L.R.A. 

Note:  Ann.  Cas.  1013E  1176.  (N.S.)  1090' and  note;  Brown  «.  How- 

16.  Note:  45  LJt^.(N.S.)  1080.     ard  F.  Ins.  Co.,  42  Md.  384,  20  Am. 

16.  Note:  Ann.  Cas.  1913E  1174.     Rep.  90. 

17.  Marbazy  v.  Ehlen.  72  Md.  206.     Note:  Ann.  Cas.  1913E  U77. 
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252.  Sale  or  Pledge  of  Shares  Generally. — Tbe  transfer  and  assign- 
ment of  stock  in  a  corporation,  either  by  absolute  sale  or  by  way  of 
pledge  as  security  for  a  debt,  passes  to  the  vendee  or  pledgee  the  title 
thereto.'  A  sale,  by  the  equitable  owner,  of  corporate  stock  held  by 
trustees,  under  a  trust  agreement,  transfers  the  seller's  interest  subject 
to  the  execution  of  the  trust,  and  is  not  within  the  provisions  of  stat- 
utes which  render  void  every  contract  for  the  sale  of  stock  "unless 
the  party  contxacting  to  sell  or  transfer  the  same  is  at  the  time  of 
making  the  contract  the  owner  or  assignee  thereof,  or  authorized  by 
the  owner  or  assignee  or  his  agent  to  sell  or  transfer"  the  same.*  The 
question  whether  shares  of  corporate  stock  are  included  within  the 
meaning  of  the  seventeenth  section  of  the  English  statute  of  frauds 
and  equivalent  enactments  in  the  United  States,  providing  that  oral 
contracts  for  the  sale  of  goods,  wares,  and  merchandise  above  a  certain 
price  shall  be  void  unless  there  shall  be  receipt  and  acceptance  or  pay- 
ment or  part  payment,  has  been  variously  determined.^  The  weight 
of  American  authority  holds  contracts  for  the  sale  of  stock  to  be  strictly 
within  the  terms  of  the  statute  and  void  if  there  is  neither  writing, 
full  or  part  payment,  nor  receipt  and  acceptance.*  The  best  evidence 
of  how  the  parties  to  an  agreement  for  the  sale  of  stock  understand  its 
terms  is  afforded  by  their  acts  under  it,  and  these  may  be  shown  in 
order  to  aid  the  court  in  arriving  a  proper  interpretation.  If  the  terms 
of  the  instrument  are  not  ambiguous,  the  testimony  of  the  parties  as 
to  how  they  understood  it  is  inadmissible.'  Upon  the  same  principle 
an  assignment  of  stock  absolute  on  its  face  cannot  be  shown  by  parol 
to  have  been  intended  as  a  mortgage.^  In  an  action  by  »  purchaser 
to  recover  damages  for  breach  of  a  contract  for  the  sale  of  corporate 
stock,  evidence  tending  to  show  a  subsequent  recognition  of  the  con- 
tract by  the  holder  of  the  stock,  including  a  written  calculation  made 
by  him  as  to  the  amount  due  by  the  purchaser  under  a  contract  of 
like  effect  made  with  another  stockholder,  is  admissible  to  show  upon 
what  terms  the  parties  understood  the  stock  was  to  be  sold.*  If  cor- 
porate stock  is  assigned  to  one  person,  a  trust  therein  results  in  favor 
of  another  person  who  advances  the  consideration  for  the  transfer  in 
whole  or  in  part^*  The  title  of  a  purchaser  of  coiporate  stock  is  not 

3.  McCluog  V,  Colwell,  107  Tenn.  Peterman  Mfg.  Co.,  76  Wash.  600, 
592,  64  S.  W.  890,  89  A.  S.  R.  9lil.  136  Pac.  1158,  51  L.R.A.(N.S.)  398 

4.  Duehemin  v.  Kendall,  149  Mass.  and  note. 

171,  21  N.  E.  242,  3  L.R.A.  784.  7.  Pratt  v.  Prouty,  104  la.  419,  73 

5.  Note:  7  Ann.  Cas.  930.  N.  W.  1035,  65  A.  S.  R.  472. 

6.  Stifft  V.  Stiewel,  91  Ark.  445,  125  8.  Bend  v.  Soaqnehanoa  Bridge  A 
S.  W.  1008,  IS  Ann.  Cas.  597  and  Bank  Co.,  6  Har.  &  J.  (Md.)  128,  14 
note;  Hightower  v.  Ansley,  126  Ga.  8,  Am.  Dec.  261. 

54  S.  E.  939,  7  Ann.  Gas.  927  and  9.  Hightower  v.  Ansley,  126  Ga.  8, 

note;  Sprague  v.  HoBie,  155  Mich.  30,  54  S.  E.  939,  7  Ann^  Cas.  927. 

118  N.  W.  497,  130  A.  S.  R.  558,  19  10.  MeClung  v.  ColweU,  107  Tenn, 

LJt.A.(N.S.)  874  and  note;  Hewson  v.  592,  64  S.  W.  890,  89  A.  S.  B.  961. 
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aflfected  by  the  fact  that  the  seUer's  agent  agrees  not  to  transmit  the 

price  to  his  principal  until  the  question  of  the  purchaser's  right  to  ' 
transfer  on  the  books  of  the  corporation  is  settled.^^  Where  a  pledgee 
OS  a  purchaser  takes  stock  with  notice  that  the  capacity  of  the  party 
he  deals  with  is  that  only  of  an  agent,  he  cannot  deny  the  rights 
therdn  of  tiie  principal.^' 

253.  Purchasers'  Rights  and  Liabilities. — The  rights  of  purchasers 
of  stock  are  to  be  determined  under  the  provisions  of  the  charter  and 
by-laws  of  the  corporation  and  the  rules  of  general  law.**  A  condition 
printed  in  and  upon  a  certificate  of  stock  is  sufficient  to  put  a  purchaser 
thereof  on  inquiry,  and  make  it  his  duty  to  ascertain  whether  the 
stock  is  free  of  such  condition.'*  A  stockholder  of  a  corporation  can- 
not transfer  its  goodwill,  even  if  goodwill  as  property  pertains  to  a 
corporation.  And  although  a  stockholder  pretends  to  dispose  of  the 
goodwill  of  the  corporate  business,  with  a  sale  of  his  stock,  yet  the 
vendee,  must  be  presumed  to  know  that  he  has  no  vendible  interest  in 
such  goodwill.  The  vendor,  therefore,  is  not  estopped  from  denying 
the  existence  of  such  interest.^'  A  purchaser  of  corporate  stock  may 
rescind  his  contract  and  recover  the  purchase  money  paid  if  the  seller 
refuses  to  deliver  the  certificate,  irrespective  of  whether  title  passed 
without  such  delivery.**  But  the  purchaser  of  stock  in  a  corporation 
does  not  assume  any  duty  to  see  that  the  vendor  of  such  stock  sur- 
renders  his  certificate  and  transfers  it  on  the  books  of  the  corporation. 
This  is  a  duty  of  the  corporation  toward  both  the  seller  and  the  pur- 
chaser, before  it  issues  the  new  certificate.*'  In  a  proper  case  a  suit 
may  be  maintained  to  set  aside  a  sale  of  stock  upon  the  ground  that 
it  was  induct  by  false  and  fraudulent  representations.^*  The  com- 
plainant in  such  a  suit  must  allege  that  he  promptly  disaffirmed  the 
sale  on  discovering  the  alleged  fraud,  and  must  further  allege  either 
that  he  offered  to  refund  the  purchase  pnoe  or  that  he  has  some  suffi- 
cient legal  excuse  for  his  failure  to  do  go.*'  If  a  stockholder  is  induced 
by  fraud  to  part  with  his  stock,  he  is  entitled  to  maintain  a  suit  for 
an  accounting  of  profits.  Several  stockholders  may  join  in  such  a 
proceeding.'**  Where  a  contract  for  the  purchase  of  stock  is  made  to 

11.  Pease  v.  Chicago  Crayon  Co.,  A.  S.  R.  94,  46  L.R.A.  142. 

235  ni.  391,  85  N.  E.  619,  14  Ann.     16.  Kinser  v.  Cowie,  235  111.  383, 
Gas.  263,  18  L.R.A.(N.S.)  1158.        85  N.  E.  623,  126  A.  S.  R.  221. 

12.  Sloan  v.  Brown,  228  Pa.  St.  17.  Allen  v.  South  Boston  R,  Co., 
495,  77  Atl.  821^  139  A.  S.  R.  1019.  150  Mass.  200,  22  N.  E.  917,  15  A. 

13.  Sporgeon  t7.  Santa  Ana  VaL  Irr.  8.  R.  185,  5  L.R.A.  716. 

Co.,  120  Cai.  71,  62  Pac  140,  39  UlA.  18.  Hooker  v.  Midland  Steel  Co., 
701.  215  111.  444,  74  N.  E.  445,  106  A.  S. 

14.  Jennings  v.  Bank  of  California,  R.  170. 

79  Cal.  323,  21  Pac.  852,  12  A.  S.  R.  19.  Dunbar  v.  American  Tel.,  etc., 
145,  6  L.RA.  233.  Co.,  224  111.  9,  79  N.  E.  423,  116  A. 

16.  Merchants'  Ad-Sign  Co.  «.  Ster-  S.  R.  132,  8  Ann.  Cas.  57. 
ling,  124  Gal.  429,  67  Pae.  468,  71      20.  Black  v.  Bimp&on,  94  8.  G.  312, 
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depend  upon  the  continued  existence  of  tlie  purchasOT,  it  will  bo 
terminated  and  dissolved  by  his  death.  Aecoi'dingly  a  provision  in 
a  contract  for  the  purchase  of  corporate  Ptock  with  personal  notes 
to  be  executed  by  the  buyer  and  deposited  in  escrow  within  a  certain 
time,  that  it  shall  be  binding  upon  the  hoirs,  executors,  and  admin- 
istrators of  the  parties,  does  not  permit  its  enforcement  if  the  buyer 
dies  within  the  time  specified  for  depositing  the  paper  without  having 
executed  the  notes.*  An  option  under  seal  for  the  sale  of  shares  of 
i'tock  in  a  corporation,  after  the  agreement  is  delivered  to  the  offeree, 
rannot  be  revoked  during  the  time  stipulated  for,  and  if  exercised  by 
the  acceptance  of  the  offer,  within  tlie  time  limited,  the  agreement 
will  be  specifically  enforced,  or  damages  may  be  recovered  for  the 
breach,  notwithstanding  an  attempted  revocation.* 

254.  Obligations  Passing  to  Assignee. — One  purchasing  stock  in  a 
corporation  and  causing  a  transfer  thereof  to  be  made  to  himself,  and 
entered  upon  its  books,  becomes  substituted  to  his  vendor,  and  there- 
fore holds  such  stock  on  the  same  conditions  and  subject  to  the  same 
obligations  as  such  vendor  held  it  on  prior  to  the  transfer.'  The 
general  rule  concerning  the  effect  of  the  transfer  of  shares  in  a  corpora- 
tion is,  tliat  such  transfer  operates  as  a  novation  of  the  contract  of 
meml)ership.  The  transferor  ceases  to  be  a  shareholder,  and  the 
transferee  becomes  one.  The  transferor  is  ordinarily  relieved  from  all 
further  liability  to  contribute  capital,  and  loses  all  right  to  participate 
in  the  further  profit  or  management;  the  transferee  takes  the  place  of 
the  retiring  member,  and  by  implication  assumes  all  the  obligations 
which  rested  upon  the  former  holder  as  a  member  of  the  company, 
and  ordinarily  becomes  Hable  for  calls  to  the  same  extent  as  the  former 
owner  before  the  transfer  was  made.*  Where  the  majority  stockhold- 
ers in  a  corporation  transfer  the  legal  title  and  the  voting  rights  of 
their  stock  to  the  directors  as  trustees  for  a  term  of  years,'  a  subsequent 
purchaser  of  stock,  with  full  knowledge  of  the  agreement,  takes  it 
impressed  with  the  trust  and  is  bound  thereby.'^  The  liability  of  an 
assignee  of  stock  for  the  unpaid  balance  thereon  is  the  same,  whetlicr 

77  S.  E.  1023,  46  L.R.A.(N.S.)  137  Dennis,  85  Ala.  565,  5  So.  317,  7  A. 

and  note.  S.  R.  73,  2  L.R.A.  836-,  Visalia,  ete., 

1.  Browne  v.  Fnirhall,  213  Mass.  R.  Co.  v.  Hyde,  110  Cal.  632,  43  Pac. 
200,  100  N.  E.  556,  45  L.R.A.(N.S.)  10.  52  A.  S.  R.  136;  Perkins  v.  Cowles, 
349.  157  Cal.  625,  108  Par.  711,  137  A. 

2.  Watkins  v.  Robertson,  105  Va.  S.  R.  158,  30  L.R.A.(N.S.)  283;  Bnb- 
260.  54  S.  E.  33,  115  A.  S.  R.  880,  pock  ».  Farwell,  245  lit.  14,  91  N.  E. 
5  L.R.A.(N.S.)  1194.  683,  137  A.  S.  R.  284.  19  Ann.  Gas, 

3.  Pullman  r.  Upton,  9fi  U.  S.  328,  74;  Merrimar  Min.  Co.  v.  Levy,  54 
24  U.  S.  (L.  ed.)  S18;  Gorraania  Nat.  Pa.  St.  227,  93  Am.  Dee.  697. 

Bank  r.  Case,  99  U.  S.  628,  25  U.  S.  4.  Soe  supra,  par.  253,  And  see  in- 
(L.  ed.)  448 ;  Keyser  v.  Ilitz,  133  U.  frn,  par.  387. 

S.  138.  10  S.  Ct.  290,  33  U.  S.  {L.  ed.)  5.  Royor  r.  Nesbitt,  227  Pa.  St.  398, 
531;  East  Birmingham  Und  Co.  r.  76  Atl.  103,  136  A.  S.  R.  890. 
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his  promise  is  directly  to  the  corporation  or  to  the  assignor  of  the 
stock  for  its  ben^t*  But  although  a  shareholdw  in  a  corporation 
BsenfB  to  a  l^-law  not  authorized  by  statute,  and  subsequently  trans- 
fors  his  stock,  such  transfer  can  only  have  the  effect  of  a  contract  by, 
and  enforceable  against,  the  assignor.  The  assignee  is  not  bound  by 
it  by  virtue  of  the  assignment  alone.' 

255.  Warranties  and  Representations. — The  legal  rules  that  obtain 
in  the  sale  of  corporate  stock  are  in  general  the  same  that  govern 
sales  of  tangible  chattels;  and  there  is,  consequently,  under  ordinary 
circumstances,  an  implied  warranty  on  the  part  of  the  vendor  that  the 
title  to  the  stock  sold  is  in  him,^  and  also  that  he  has  the  power  and 
authority  to  transfer  the  title  thereto.*  The  vendor  also  impliedly 
warrants  that  the  stock  is  genuine.*'  But  there  is  no  implied  war- 
ranty that  the  stock  has  not  been  fraudulently  issued  by  the  officers 
in  excess  of  the  amount  authorized  by  the  charterA^  It  has  been  held 
that  the  vendor  or  transferor  of  stock  warrants  impliedly  that  the 
stock  is  marketable  and  that  it  is  not  subject  to  any  lien  or  debt^' 
In  the  absence  of  fraud  or  deceit,  however,  there  is  no  implied  war- 
ranty as  to  the  value  or  quality  of  corporate  stock  upon  a  sale  or 
transfer."  Nor  is  there  an  impli^  warranty  on  the  part  of  a 
vendor  of  certificates  of  stock  that  the  corporation  issuing  them  is  a 
corporation  de  jure  as  distinguished  from  a  corporation  de  facto.^* 
An  affirmation  at  the  time  of  a  sale  is  a  warranty,  provided  it  appear 
on  evidence  to  have  been  so  intended.**  It  is  often  found  stated  that, 
to  determine  whether  an  afiGbrmation  was  intended  as  a  warranty,  a 
decisive  test  is  whether  the  vendor  assumes  to  assert  a  fact  of  which 
the  buyer  is  ignorant,  or  merely  states  an  opinion  or  judgmrat  on  a 
matter  of  which  the  vendor  has  no  special  knowledge,  and  on  which 
the  buyer  may  be  expected  also  to  have  an  opinion  and  to  exercise 

6.  Edwards  v.  Schillinger,  245  111.  12.  McClure  v.  Central  Trust  Co., 
231,  91  N.  E.  1048,  137  A.  S.  R.  308,  165  N.  Y.  108,  58  N.  E.  777,  53  L.B.A. 
33  L.R.A.(N.S.)  895.  153. 

7.  Ireland  v.  Globe  Milling  Co.,  21  Note:  10  Ann.  Gas.  168. 

R.  I.  9,  41  Atl.  258,  79  A.  S.  R.  769.     13.  Notes:  53  L.RJI.  155;  10  Ann. 

8.  Notes:  53  L.R.A.  153;  10  Ann.  Gas.  168. 

Cas.  168.  U.  Marshall  v.  Keach,  227  HI.  35, 

9.  Note:  10  Ann.  Cas.  168.  81  N.  E.  29,  118  A.  S.  R.  247,  10 

10.  Wood  V.  Sheldon,  42  N.  J.  L.  Ann.  Gas.  164  and  note;  Burwash  v. 
421,  36  Am.  Rep.  523;  Fifth  Ave.  Balloa,  230  HI.  34,  82  N.  E.  355,  15 
Bank  of  New  York  v.  Forty-second  L.R.A,(N.S.)  409  and  note. 

St.,  etc.,  Ry.  Co.,  137  N.  Y.  231,  33  Note:  53  L.R.A.  154. 

N.  E.  378,  33  A.  S.  B.  712, 19  L.R.A.  16.  Goal  Belt  Electric  R.  Co.  «. 

331.  Peabody  Coal  Co.,  230  111.  164,  82 

Notes:  53  L.R.A.  156;  10  Ann.  Cas.  K.  E.  627, 120  A.  S.  R.  232, 13  L.R.A. 

168.  (N.S.)  1144;  Heabut  v.  Buekleton, 

11.  People's  Bank  v.  Kurts,  99  Pa.  [1913]  A.  C.  (Eng.)  30,  Ann.  Caa. 
St.  344,  44  Am.  Rep.  112.  19130  702  and  note. 
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his  judgment.^'  But  recent  authority  has  repudiated  this  doctrine." 
A  stockholder  is  not  under  legal  obligation  to  state  the  fact  that  the 
coi^joration  is  insolvent  to  a  purchaser  who  seeks  him  of  his  own 
accord  for  the  purpose  of  buying  the  stock,  without  any  previous 
offer  to  sell." 

256.  Specific  Performance  of  Contract  of  Sale. — There  seems  to  be 
some  difference  of  opinion  as  to  whether,  and  if  so  when,  a' court  of 
chancery  will  decree  the  specific  performance  of  a  contract  to  sell 
shares  of  stock.  The  general  rule  is,  that  equity  will  not  enforce 
specific  execution  of  a  contract  relating  to  personal  chattels.  The 
reason  for  the  rule  is,  that  for  the  breach  of  a  contract  of  sale  or 
personal  chattels  there  is  an  adequate  remedy  at  law.  A  jury  can 
be  in  no  doubt  as  to  the  proper  measure  of  damages.  This  is  espe- 
cially true  of  stocks  and  public  securities  which  have  a  known  market 
value.  The  disappointed  purchaser  can  go  into  the  market  and  pur- 
chase a  corresponding  number  of  shares  of  the  same  stock.  To  this 
general  rule  however  there  are  exceptions.  An  article  of  personal 
property  may  have  certain  qualities  not  common  to  other  articles  of 
like  description,  or  may  have  an  especial  value  by  reason  of  ita 
antiquity,  family  association,  or  the  like.  And  so  in  respect  of  shares 
of  stock,  an  exception  exists  whejre  there  are  peculiar  features  concern- 
ing the  agreement  which  leave  the  remedy  at  law  inadequate.  Thus, 
where  the  value  of  stock  is  uncertain  or  where  it  cannot  be  had  in  the 
market,  or  a  money  judgment  against  the  party  would  be  worthless 
because  of  his  insolvency,  a  specific  performance  may  be  decreed. 
But  while  it  is  not  illegal  for  a  stockholder  to  buy  up  a  controlling 
interest  in  a  corporation  and  so  absolutely  rule  its  affairs,  and  while 
it  is  also  true  that  agreements  to  vote  stock  together  are  not,  when 
carried  oat,  necessarily  illegal,  yet,  it  seems,  a  court  of  equity  will  not, 
on  grounds  of  public  policy,  decree  specific  performance  of  contracts 
for  the  sale  or  transfer  of  shares  of  stock,  where  the  sole  object  of  the 
person  who  is  seeking  to  enforce  the  contract  is  thereby  to  secure  con- 
trol of  the  corporation.** 

257.  Assignees  as  Bona  Fide  Holders. — The  prevailing  view  is  that 
a  certificate  of  corporate  shares  of  stock,  in  ordinary  form,  is  not  ne- 
gotiable paper,  notwithstanding  a  custom  or  usage  among  stockbrokers 
to  the  contrary.    And  it  is  held  that  the  assignee  of  certificates  of  stock 

16.  Note:  Ann.  Cas.  1913C  7H.  Foil's  Appeal,  91  Pa.  St.  434,  36  Am. 

17.  Heilbut  v.  Buckleton,  [1913]  A.  Rep.  671  and  note;  Gleason  «.  Earles, 
C.  (Eng.)  30,  Ann.  Cas.  1913C  702.  78  Wash.  491,  139  Pac  213,  51  L.R.A. 

18.  Rothmiller  v.  Stein,  143  N.  Y.  (N.S.)  785  and  note;  Bumgardner  v. 
581.  38  N.  E.  718,  26  L.R.A.  148.  Leavitt,  35  W.  Va.  194,  13  S.  E.  67, 

19.  Ryan  v.  McLane,  91  Md.  175,  12  L.R.A.  776  and  note;  Hogg  v.  Mc- 
46  AU.  340,  80  A.  S.  R.  438,  50  L.R.A.  Guffiu,  67  W.  Va.  456,  68  S.  E.  41,  31 
501  and  note;  Gage  v.  Fisher,  5  N.  D.  L.R.A.(N.S.)  491  and  note.  See  also 
297,  65  N.  W.  809,  31  hJR.A.  657;  Specifig  PsaroaiuKOE. 
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takes  them  snbject  to  all  equities  existing  against  the  assignor.  But 
according  to  some  courts  they  partake  of  the  qualities  of  a  negotiable 
security  to  such  an  extent  that  they  pass  from  indorser  to  indorsee 
shorn  of  all  secret  liens  against  the  stock  in  the  hands  of  the  original 
ewner."  As  a  general  rule,  the  vendor  or  pledgor  can  convey  no 
greater  right  or  title  than  he  has.  Simply  intrusting  the  possession  of 
a  chattel  to  another  as  a  depositary,  pledgee  or  other  bailee,  is  insuffi- 
cient to  prevent  the  real  owner  reclaiming  his  property  in  case  of  an 
unwithorized  disposition  of  it  by  the  person  so  intrusted.  The  mere 
possession  of  chattels,  without  evidence  of  property  or  authority  to  sell 
from  the  owner,  will  not  enable  the  poss^or  to  give  good  title.  But  if 
the  owner  intrusts  to  another  the  possession  of  property,  and  also  writ- 
ten evidence  of  title  and  power  of  disposition  over  it,  as  respects  inno- 
cent third  persons,  he  is  deemed  as  intending  it  shall  be  disposed  of  at 
the  pleasure  of  the  depositary.  If  there  be  conditions  on  which  this 
apparent  right  of  control  is  to  be  exerol^jed,  not  expressed  on  the  face  of 
the  instrument,  the  case,  in  principle,  is  like  that  of  an  agent  who  re- 
ceives secret  instructions  qualifying  or  restricting  an  apparent  absolute 
power.  If  the  owner  of  tiie  stock  voluntarily  give  tp  his  brokers  cer- 
tificates with  blank  assignment  and  power  to  make  transfers,  and  the 
brokers  betray  the  confidence  reposed  in  them,  such  owner  must  suffer 
the  loss  rather  than  innocent  strangers  whose  money  the  brokers  have 
been  thereby  enabled  to  obtain.  The  principle  applies  to  pledges  of 
stock,  and  one  who  purchases  from  the  pledgee  may  hold  against  the 
pledgor.  And  if  the  pledgee  pledge  it  to  secure  payment  of  his  own 
debt,  the  second  pledgee  may  hold  it  as  security  till  his  debt  be  paid.* 
Of  coui^se,  no  one  can  claim  to  be  a  bona  fide  purchaser  or  pledgee  of 
stock  if  prior  to  the  assignment  he  had  knowledge  or  was  charged 
with  notice  of  equities  existing  in  favor  of  third  persons.*  So  a  pledge 
by  a  trustee  of  shares  of  stock  in  violation  of  the  trust  gives  no  rights 
to  a  pledgee  who  takee  them  with  constructive  notice  of  the  trust.' 
But  a  statement  on  a  certificate  of  stock  tiiat  it  is  transferable  only  on 
the  books  of  the  corporation  does  not  charge  a  pledgee  with  notice  of 
what  can  be  learned  from  an  examination  of  the  books,  including  facts 
pointing  toward  the  existence  of  a  by-law  lien  on  the  stock.*  Where 


20.  See  supra,  par.  184. 

1.  Farmers'  Bank  v.  Diebold  Safe 
ft  Lock  Co.,  66  Ohio  St.  367,  64  N.  E. 
518,  90  A.  S.  R.  586,  58  L.B.A.  620; 
Wood's  Appeal,  92  Pa.  St  379,  37 
Am.  Bep.  694;  Shattaek  «.  American 
Cement  Co.,  205  Pa.  St  197,  54  Atl. 
785,  97  A.  S.  R.  735. 

8.  O'Herron  v.  Gray,  168  Mass.  573, 
47  N.  E.  429,  60  A.  S.  R.  411,  40 
L.R.A.  498;  May  v.  Cleland,  117  Mieh. 
45^  75  N.  W.  129,  44  L.RA.  153;  FifUi 


Ave.  Bank  of  New  Tork  «.  Forty-Sec- 
ond St,  etc,  By.  Co.,  137  N.  T.  231, 
33  N.  E.  378,  33  A.  S.  R.  712,  19 
LJI.A.  331;  Patterson  First  Nat  Bank 
V.  National  Broadway  Bank,  156  N.  Y. 
459,  51  K.  £.  398,  42  L.B.A.  139. 

S.  Patterson  First  Nat.  Bank  o.  Na- 
tional Broadway  Bank,  156  N.  T.  459, 
51  N.  E.  398,  42  L.R.A.  139. 

4.  Bank  of  Cnlloden  v.  Bank  of  Fas 
syth,  120  Oa.  575,  48  S.  E.  226,  109 
A.  B.  R.  115;  Havens  v.  Bank  at  Tu^ 
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fraudulent  certificates  of  stock  are  issued  to  one  and  transferred  by  him 
to  another  as  collateral  security  for  a  pre-existing  debt,  the  latter,  hav- 
ing advanced  nothing  on  the  faith  of  the  statements  made  as  to  tb« 
stock,  is  held  by  some  courts  not  to  be  injured  thereby,  and  hence  to 
have  no  claim  for  indemnity  which  he  can  enforce  against  the 
corporation.* 

258.  Incidents  of  Pledge. — It  is  a  settled  principle  that  possession 
must  accompany  a  pledge.  The  right  of  the' pledgee  cannot  others 
wise  be  consummated.  And  on  this  ground  it  has  been  doubted 
whether  incorporeal  things  Uke  debta,  money  in  stocks,  etc.,  which 
cannot  be  manually  delivered,  were  the  proper  subjects  of  a  pledge. 
It  is  now  held  that  they  are  so;  and  there  seems  to  be  no  reason  why 
any  legal  or  equitable  interest  whatever  in  personal  property  may  not 
be  pledged,  provided  the  interest  can  be  put,  by  actual  delivery  or  by 
written  transfer,  into  the  hands  or  within  the  power  of  the  pledgee,  so 
as  to  be  made  available  to  him  for  the  satisfaction  of  the  debt.*  Aji 
between  pledgee  and  pledgor  of  corporate  stock,  the  general  property 
remains  in  the  latter,'  and  when  the  debt  to  secure  which  the  pledge 
was  given  is  paid  the  lien  is  extinguished.®  Without  a  written  trans- 
fer of  some  kind  sufticient  to  pass  the  legal  title,  with  a  transfer  on  the 
books  of  the  corporation,  or  accompanied  with  power  to  make  such  a 
transfer,  as  well  as  a  delivery  of  the  certificate,  there  is  no  such  delivery 
of  the  possession  of  the  property  as  is  essential  to  the  validity  of  a 
pledge  of  corporate  stock.*  According  to  some  courts  a  pledgee  of  cor- 
porate stock  indorsed  in  blank  may  protect  his  special  property  therein 
by  having  the  stock  transferred  on  the  bpoks  of  tiie  corporation  and 
new  stock  issued  in  his  name,^*  although  if  he  goes  further  and  uses 
such  stock  as  his  own,  denying  the  righte  of  the  pledgor,  he  is  guilty 
of  a  convetsion.^^  However,  a  transfer  upon  the  books  of  the  corpora- 
tion is  not  essential  to  the  validity  of  a  pledge  of  its  stock.^*  And 
sound  authority  holds  that  the  pledgee  is  not  entitled  to  a  transfer  of 
Buch  stock  into  his  name  before  the  maturity  of  the  debt.^*  The  better 

boro,  132  N.  C.  214,  43  S.  £.  639,  9.  French  v.  White,  7  8  Vt.  89,  62 
95  A.  S.  R.  627.  Atl.  35.  6  Ann.  Cas.  479,  2  L.R.A. 

5.  Kisterbock's  Appeal,  127  Pa.  St.  (N.S.)  804. 

601,  18  Atl.  381,  14  A.  S.  R.  868.  10.  Boone  v.  Van  Gorder,  164  Ind. 

6.  WUson  V.  LitUe,  2  N.  T.  443,  499,  74  N.  E.  4,  108  A.  S.  B.  314; 
51  Am.  Dee.  307.    See  Pledge.  Feige  v.  Bart,  118  Mich.  243,  77  N. 

7.  Brewster  v.  Hartley,  37  Cal.  15,  W.  928,  74  A.  S.  R.  390. 

99  Am.  Dec.  237;  Cross  v.  Eureka     11.  Feige  v.  Burt,  118  Mich.  ■^43, 
L.,  etc.,  Canal  Co.,  73  Cal.  302,  14  77  N.  W.  928,  74  A.  S.  R.  390. 
Pac.  885,  2  A.  S.  R.  808;  Willcox  v.     12.  Spreckles  v.  Nevada  Bank  of 
Edwards,  162  Cal.  455,  123  Pac.  276,  San  Francisco,  113  Cal.  272,  45  Pac. 
Ann.  Cas.  1913C  1392.  329,  54  A.  S.  R.  348,  33  UR.A.  459; 

Note:  12  LJI.A.  782.  McClung  v.  ColweU,  107  Tenn.  592, 

8.  Cross  V,  Enreka  L.,  etc..  Canal  64  S.  W.  890,  89  A.  S.  R.  961. 

Co.,  73  Cal.  302,  14  Pac.  885,  2  A.  18.  Spreckles  «.  Nevada  Bank  of 
B.  R.  808.  San  Franeisco,  113  Cal.  272,  46  Pae. 
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practice  both  for  the  protection  of  the  interest  of  the  pledgee  and  also 
that  he  may  avoid  the  responsihility  of  a  shareholder  is  to  have  the 
Htock  transferred  to  him  expressly  as  "pledgee."  There  can  be  no 
doubt  but  what  a  pledgee  of  stock  has  a  right  to  cause  a  proper  entry 
of  the  transaction  between  himself  and  his  pledgor  to  be  entered  upon 
the  books  of  the  corporation  for  his  protection,  although  tlie  contract 
may  be  silent  on  the  subject.'*  A  pledgee  of  corporate  stock  has  such 
an  interest  therein  as  entitles  him  to  be  heard  in  a  court  of  equity 
concerning  the  preservation  and  protection  of  the  assets  and  property 
of  the  corporation.  His  rights  in  this  respect  would  seem  to  be  essen- 
tially the  same  as  those  of  the  owner  of  stock,  for  a  loss  of  corporate 
assete  must  result  in  a  depreciation  of  the  value  of  the  stock  and  a  con- 
sequent impairment  of  his  security."  A  pledgee  of  stock  who  has 
rightfully  paid  legal  assessments  on  the  stock  is  entitled  to  have  the 
amount  of  his  expenditure  refunded  by  the  pledgor  as  a  condition 
precedent  to  the  latter's  reclaiming  the  stock.** 

259.  Remedies  of  Pledgees. — The  remedies  of  a  pledgee  of  stock'do 
not  differ  materially  from  the  remedies  of  a  pledgee  of  other  property, 
in  the  event  of  the  pledgor's  default.  In  other  words,  he  has,  in  adcB- 
tion  to  proceeding  against  the  pledgor  personally  without  selling  the 
pledge,  an  election  to  file  a  bill  in  chancery  in  the  nature  of  a  fore- 
closuiB  bill,  and  proceed  to  a  judicial  saie,  or  to  sell  without  judicial 
process  upon  giving  reasonable  notice  to  the  pledgor  to  redeem,  and  of 
the  intended  sale."  Such  notice  is  indispensable,*®  and  a  sale  without 
it  constitutes  a  conversion  of  the  shares.*  The  notice,  however,  is  not 
necessary  where  payment  is  demanded  of  the  pledgor,  and  the  instru- 
ment of  writing,  by  which  the  security  pledged  is  assigned  and  trans- 
ferred to  the  pledgee,  specially  authorizes  the  latter  to  sell  "at  public 
or  private  sale  at  his  discretion,"  upon  default  being  made,  or  upon 
the  expiration  of  a  ccHain  number  of  days  after  default.*  The  pledgor 
may,  of  course,  waive  notice  or  defecte  therein,  or  he  may  ratify  a  sale 
made  without  such  notice  as  the  law  requires.*  In  the  absence  of 
special  authority,  it  is  the  duty  of  the  pledgee  of  stock,  in  case  he 

329,  54  A.  S.  R.  348,  33  URJL  459.  44, 135  A.  S.  R.  1091. 

14.  As  to  liability  as  shareholder,     18.  Note:  121  A.  S.  B.  199. 
see  infra,  par.  384,  385.  19.  Note:  121  A.  S.  R.  200. 

16.  Note:  121  A.  S.  R.  198.  20.  McDowell  v.  Chicago  Steel 
19.  SpreeUes  v.  Nevada  Bank  of  Works,  124  lU.  401,  16  N.  E.  854, 

San  Fraoscieo,  113  Gal.  272,  46  Pas.  7  A.  S.  R.  381;  Fage  v.  Burt,  118 
329,  54  A  S.  R.  348.  33  UBA.  469.  Mich.  243,  77  N.  W.  928,  74  A  S.  E. 

17.  Andrews'  Co.  v.  National  Bank  390;  Wilson  «.  little,  2  N.  T.  443,  51 
of  Colnmbos,  129  da.  53,  58  S.  E.  Am.  Dec.  307. 

633,  121  A.  S.  R.  186  and  note,  12  1.  Note:  121  A.  S.  B.  201. 

Ann.  Caa.  616;  Green  v.  Bedenberg,  2.  HcDoweU    v.    Oiicago  Sted 

169  HI.  489,  42  N.  E.  851,  50  A.  S.  R.  Works,  124  ID.  491,  16  N.  B.  854, 

178;  Cream  City  Mirror  Plate  Co.  v.  7  A.  S.  R.  381. 

CoggeshaU,  142  Wis.  651,  126  N.  W.  3.  Note:  121  A.  S.  R.  202. 
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makes  a  sale  thereof,  to  sell  at  public  auction  at  the  time  and  place 
deeignated  in  the  notice.  A  private  sale  is  invalid  unless  specially 
authorized  by  the  pledgor.  Undoubtedly  the  pledgor  may  authorize 
a  private  sale  without  notice  or  demand,  or  a  private  or  public  sale  at 
the  option  of  l^e  pledgee  *  When  a  pledgee  sells  stock  on  the  default 
of  the  pledgor,  he  must  have  due  regard  for  the  rights  and  interests  of 
the  pledgor,  and  be  is  bound  to  exercise  reasonable  care  and  diligence 
to  obtain  what  the  stock  is  worth.  Especially  is  this  true  when  th« 
sale  is  made  under  a  power  contained  in  the  contract  of  pledge  author- 
izing a  private  sale  without  notice.  The  pledgor  pf  stock  may  author- 
ize the  pledgee  to  pun:hase  at  his  own  rale,  so  that  such  a  purchase 
will  be  valid.  But  since  a  pledge  is  trust  property,  and  the  character 
of  the  pledgee  is  that  of  trustee,  the  law  does  not  permit  him  to  pur- 
chase at  his  own  sale  except  upon  an  agreement  with  the  pledgor;  and 
if  he  does  so,  the  sale  is  voidable  at  the  option  of  the  pledgor  if  he  acts 
seasonably  in  repudiating  the  transaction.*  A  pledgee  of  corporate 
stock  may  appoint  the  pledgor,  in  whose  name  the  stock  stands  on  the 
books  of  the  corporation,  his  agent  to  sell  or  otherwise  dispose  of  it  f<x 
the  beneBt  of  the  pledgee.'  Although  a  pledgee  of  corporate  stock 
has  a  right  to  proceed  to  sell  it  upon  the  default  of  the  pledgor,  he  is 
not  obliged  to  do  so,  unless  required  by  the  contract  or  requested  by 
the  pledgor,  but  he  may  wait  for  the  pledgor  to  redeem,  or  he  may  sue 
on  the  principal  indebtedness,  and  if  the  stock  depreciates  in  value  in 
the  meantime  he  is  not  answerable  thei^for.'  One  of  the  remedies 
of  a  pledgee  of  stock  is  to  proceed  by  bill  in  equity  for  a  judicial  sale 
of  the  securities.  The  advantages  of  thus  proceeding  in  chancery  are 
that  the  amount  of  the  indebtedness  and  the  right  to  sell  may  be 
established  beyond  controversy^  and  that  the  pledgee  has  a  right  to 
bid  at  the  sale  and  thus  prevent  a  sacrifice  for  want  of  bidders.^  When 
neither  the  time  of  redemption  nor  the  manner  and  time  of  sale  are 
specified  in  a  contract  pledging  corporate  stock  as  collateral  security, 
and  the  corporation  issuing  the  stock  claims  a  prior  lien  thereon,  the 
pledgee  may  maintain  a  bill  in  equity  against  the  corporation  to 
enforce  the  pledge.*  A  deposit  of  stock  as  collateral  security  does  not 
prevent  or  impede  the  running  of  the  statute  of  limitations  upon  the 
debts  secured  thereby^  but  the  bar  of  any  action  upon  such  debts 
through  the  running  of  the  statute  does  not  affect  the  right  of  the 
pledgee  to  hold  and  tealize  upon  the  collateral,  nor  of  the  pledgor 

4.  Ardmore  State  Bank  v.  Mason,  7.  Note:  121  A.  S.  B.  204. 

30  Okla.  568, 120  Pac.  1080,  39  Lit  A.  8.  Notes:  121  A  8.  R.  205;  13 

(N.S.)  292.  LilA.  782. 

6.  Note:  121  A.  S.  R^  203.  9.  White  River  Sav.  Bank  e.  Capi- 

6.  MeClong  v.  Colwell,  107  Tenn.  tal  Sav.  Bank,  etc.,  Co.,  77  Vt  123, 

692,  64  S.  W.  890,  89  A.  8.  R.  061.  59  AU.  197,  107  A.  S.  B.  754. 
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to  call  for  any  surplus  remaining  after  the  principal  debta  have  been 
paid." 

XXII.  Bivn>BND8 

260.  Generally. — A  dividend  to  the  stockholders  of  a  corporation, 
when  spoken  of  in  reference  to  an  existing  organization  engaged  in 
the  transaction  of  business,  and  not  of  one  being  closed  up  and  dis- 
solved, is  always  understood  as  a  fund  which  the  corporation  sets 
apart  from  its  profits  to  be  divided  among  its  members.^^  The  declarar 
tion  of  a  dividend,  being  one  of  the  most  important  acts  of  a  cor- 
poration, and  implying  a  corporate  disposition  pro  tanto  of  its  prop- 
erty, ought  to  appear  upon  the  books  of  the  company.^*  Yet  a 
dividend  may  be  legal  even  though  not  formally  declared,  it  being 
paid  by  common  consent.  The  stockholders  may  agree  among  them- 
selves infonnidly  to  distribute  a  certain  som  as  dividends  wilhout 
going  through  the  form  of  corporate  action.^*  If  a  dividend  has  been 
declared  by  a  vote  of  tiie  directors,  payable  at  a  future  time,  the  vote 
declaring  it  may  be  rescinded  at  a  subsequent  meeting  of  the  directors, 
held  before  the  dividend  becomes  payable,  and  before  the  fact  that 
it  has  been  declared  has  been  made  public,  or  communicated  to  the 
stockholders,  or  any  fund  set  aside  for  its  payment.'*  A  stockholder 
who  alleges  that  his  right  to  participate  in  a  dividend  declared  by  the 
corporation  has  been  wrongfully  denied  by  it  cannot  maintain  an 
action  in  the  first  instance  for  money  had  and  received  against  another 
stockholder  who  has  participated  in  such  dividend.**  A  statute  pro- 
viding that  all  dividends  declared  by  any  corporation,  which  are  not 
claimed  within  five  years  by  persons  entitled  hereto,  shall  be  devoted 
to  a  public  use,  is  unconstitutional.'* 

261.  What  May  Be  Distributed — Profits. — It  is  a  settled  principle 
that  dividends  may  be  declared  and  paid  only  out  of  surplus  profits 
from  the  business,"  The  shareholders  in  a  corporation  are  not  per- 
mitted to  distribute  its  capital  among  themselves  under  the  guise  of 

10.  Note;  121  A.  S.  R.  205.  15.  Peckham  «.  Van  Wagenen,  83 

11.  Mobile  &  0.  R.  Co.  tj.  Tennessee,  N.  Y.  40,  38  Am.  Rep.  3»2. 

153  U.  S.  486,  14  S.  Ct.  968,  38  U.  16.  Trustees  of  University  v.  North 

S.  (U  ed.)  793;  Lockhart  v.  Van  Al-  Carolina  R.  Co.,  76  N.  C.  103,  22  Am. 

styne,  31  Mich,  76,  18  Am.  Rep.  156.  Rep.  6n. 

And  see  infra,  par.  261.  17.  Mobile  &  0.  R.  Co.  v.  Tennessee, 

12.  Dennis  v.  JosHn  Mfg.  Co.,  19  153  U.  S.  486,  14  S.  Ct.  968,  38  U. 
R.  I.  666,  36  Atl.  129,  61  A.  S.  R.  S.  (L.  ed.)  793;  Martia  v.  Zellerbaeh, 
805.  38  Cal.  300,  99  Am.  Dec.  365;  Smith 

13.  Bamea  v-  Spencer  &  Barnes  Co.,  v.  Dana,  77  Conn.  643,  60  Atl.  117, 
162  Mich.  509,  127  N.  W.  752,  139  107  A.  S.  R.  51,  69  L.R.A.  76;  Lexing- 
A.  S.  R.  587.  ton^  etc.,  R.  Co.  v.  Bridges,  7  B.  Mon. 

14.  Ford  V.  Easthampton  Rubber,  (Ky.)  556,  46  Am.  Dec.  528;  Shields 
etc.,  Co.,  158  Mass.  84,  32  N.  E.  1036,  v.  Hobart,  172  Mo.  491,  72  S.  W.  669, 
35  A.  S.  R.  462,  20  t.RA.  65.  96  A  S.  R.  529;  Taft  v.  Hartford. 
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dividends.'*  But  dividends  may  be  paid  tdthough  the  corporation 
js  not  free  from  floating  debt.**  And  while  a  depreciation  in  the 
floating  or  circulating  capital  of  the  company  must  be  made  good  out 
of  the  assets  before  a  dividend  may  be  declared,  yet  it  has  been  held 
that  where  the  nature  of  the  business  is  such  that  a  depreciation  in 
value  of  the  assets  in  which  the  capital  of  the  company  has  been 
invested  may  be  expected,  such  depreciation  need  not  be  made  good 
before  declaring  a  dividend.'*  Undistributed  proflta  or  surplus  of  a 
corporation  in  any  form  may  be  invested  in  the  business  of  the  cor- 
poration without  thereby  becoming  "capital  stock."  Until  such  proflts 
are  effectually  and  irrevocably  dedicated  to  corporate  uses  through 
the  medium  of  a  stock  dividend,  they  do  not  pass  beyond  the  control 
of  the  corporate  directors,  nor  cease  to  bo  available  for  distribution 
as  cash  dividends  to  those  originally  entitled  thereto  as  such.  Though 
invested  in  permanent  works,  property  improvements  or  acquisitions, 
or  business  extensions,  proflts  do  not  become,  by  force  of  that  fact, 
permanent  additions  to  the  capital  stock  of  the  corporation,  beyond 
the  recall  of  the  directors  to  be  distributed  as  cash  dividends.^  An 
appreciation  in  value  of  assets  may  be  taken  into  account  in  determin- 
ing whether  or  not  a.  profit  has  been  made,  and  may  be  distributed 
as  dividends  in  the  same  manner  as  proflts  arising  from  earnings, 
where  such  appreciation  has  been  actually  realized.'  But  a  con- 
jectural increase  in  the  value  of  lands  held  by  the  company  cannot  be 
considered  as  part  of  its  income  for  the  purpose  of  dividends;  nor 
can  profit  which  the  company  expects  to  make  from  contracts  on 
hand  for  future  deliveries  of  a  product  not  yet  made  by  it,  from  raw 
material  not  yet  purchased.'  If  the  capital  stock  of  a  corporation 
is  reduced  from  three  hundred  thousand  dollars  to  two  hundred 
thousand  dollars,  and  this  leaves  in  the  possession  of  the  corporation 
a  surplus  of  capital  above  the  sum  last  named,  such  surplus  cannot 
be  regarded  as  profits  arising  from  its  business,  nor  as  subject  to  appro- 
priation in  satisfaction  of  dividends  due  and  unpaid  to  preferred 
stockholders  under  an  agreement  that  they  shall  be  paid  a  dividend  of 
six  per  cent  per  annum  out  of  the  surplus  proflts  arising  from  the 

etc.,  E.  Co.,  8  E.  I.  310,  5  Am.  Rep.  60  Atl.  117, 107  A.  S.  R.  51,  69  L.H.A. 
575;  Jorgason  v.  Apex  Gold  Mines,  76. 

74  Wash.  243, 133  Pae.  465,  46  LJI.A.  2.  Roberts  v.  Roberbf-Wieks  Co., 
(N.S.)  637.  184  N.  T.  257,  77  N.  E.  13,  112  A. 

18.  Shields  v.  Hohart,  172  Mo.  491,  S.  R.  607,  6  Ann.  Gas.  213,  3  L.R.A. 
72  S.  W.  669,  95  A.  S.  R.  529.  (N.S.)  1034;  Foster  v.  New  Trinidad 

19.  Hazeltine  «.  Belfast,  etc.,  R.  Lake  Asphalt  Co.,  [1901]  1  Ch.  208, 
Co.,  79  Me.  4U,  10  Atl.  328,  1  A  70  L.  J.  Ch.  N.  S.  123,  49  W.  R.  117, 
S.  E.  330.  17  Times  L.  Rep.  89,  8  Manson  47,  1 

20.  Note:  1  British  Rul.  Cas.  985.  British  Rul.  Cas.  959  and  note. 

1.  Smith  V.  Dana,  77  Conn.  543,     3.  Note:  1  British  Rul.  Cai.  965. 

284 


7  B.  C.  U 


CORPORATIONS 


a  262,  269 


business  of  the  corporation.*  Stockholders  who  receive  dividends 
from  the  corporation  to  such  an  extent  as  to  make  it  insolvent  may  be 
compelled  to  contribute  to  the  satisfaction  of  a  judgment  in  a  garnish- 
ment proceeding  agaii^t  the, corporation  to  reach  a  debt  which  it 
contracted  before  tiie  dividends  were  paid.'  On  the  other  hand,  a 
leceiver  cannot  recover  back  from  a  stockholder  a  dividend  paid  him, 
not  oat  of  the  profits,  but  entirely  out  of  the  capital,  prior  to  his 
e^poinbnent,  when  such  stockholder  receiving  such  dividend  acted  in 
good  faith,  believing  the  same  to  be  paid  out  of  the  profits,  aud  when 
the  corporation,  at  the  time  the  dividend  was  declared  and  paid,  was 
solvent*  Moreover,  directors  are  not  peraonally  liable  to  creditors 
of  a  company  for  the  amount  of  dividends  declared  by  them  at  a 
time  when  tiiere  were  no  profits  to  be  divided,  if  they  acted  in  good 
faith,  in  a  mistaken  belief  that  such  profits  existed.' 

262,  Gaaranty  of  Dividends. — Corporations  frequently  issue  pre- 
fened  stock  and  guarantee  a  dividend  on  it.  Where  such  stock 
partakes  of  the  nature  of  a  debt,  and  is  not  solely  of  the  character 
of  stock,  such  a  guaranty  is  valid.*  But  a  contract  which  attempts  to 
bind  the  corporation  to  pay  certain  dividends  in  any  event,  while  it 
may  not  always  be  regarded  aa  void,  cannot  be  enforced  in  the  alsence 
of  profits  or  earnings.*  However,  a  guaranty  by  a  corporation  of 
dividends  upon  preferred  stock,  in  accordance  with  a  statute  permit- 
ting a  guaranty  of  such  dividends  payable  cumulatively  out  of  net 
profits,  does  not  make  the  dividend  payable  at  all  events,  but  only 
devotes  the  profits  to  the  payment  of  dividends  upon  such  stock  in 
{veference  to  common  stock.  The  declaration  of  a  dividend  out  of 
net  profits  contrary  to  the  jxidgment  of  the  directors  is  not  required 
by  a  guaranty  by  the  corporation  of  dividends  upon  preferred  stock 
in  accordance  with  such  a  statute.  A  suit  for  specific  performance 
of  a  contract  guaranteeing  certain  dividends  on  preferred  stock  is  a 
propCT  remedy  for  the  stodcholders  where  the  corporation  improperly 
refuses  to  declare  or  pay  the  dividends.** 

263.  Preferred  Stockholders'  -  Right  to  Dividends. — The  interest 
which  holders  of  preferred  stock  acquire  by  reason  of  the  preference 
given  relates  to  the  distribution  of  dividends,  to  which  they  have  a 
right  paramount  to  that  of  the  holders  of  common  stock.  Ordinarily, 

4.  Roberts  «.  Roberts-Wicks   Co.,     7.  Lexington,  etc.,  R.  Co.  v.  Bridges, 
184  N.  Y.  257,  77  N.  B.  13,  112  A.  7  B.  Mon.  (Ky.)  556,  46  Am.  Doc.  528. 
8.  R.  607,  6  Ann.  Cas.  213,  3  L.R.A.     8.  Note:  46  L.R.A.{N.S.)  638. 
(N.S.)  1034.  9.  Jorguaon  v.  Apex  Gold  Mines, 

6.  Mootgomery  e.  Whitehead,  40  74  Wash.  243, 133  Pae.  465,  46  L.R.A. 
Colo.  320,  90  Pae.  509,  11  L.R.A.  (N.S.)  637  and  note. 


6.  McDonald  o.  Williams,  174  C.  10.  Field  v.  Lamson  &  Goodnow 
S.  397,  19  S.  CL  743,  43  U.  8.  (L.  Mfg.  Co.,  162  Mass.  388,  38  N.  £. 


(N.S.)  230  and  note. 


Note:  27L.R.A.  149. 


«d.)  1022. 


1126,  27  L.R.A,  136. 
11.  Note:  27  L3.A.  148. 
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this  right  to  a  prior  dividend  is  t^e  only  preference  which  is  given 
such  stock.i'  An  agreement  tiiat  the  preferred  stock  of  a  corporation 
is  to  be  paid  out  of  the  surplus  promts  arising  frcnn  its  business  a 
dividend  equal  to  six  per  cent  per  annum  before  any  dividend  shall 
be  paid  to  the  common  stock  is  valid,  binds  all  the  stockholders,  and 
is  inviolable.*'  Nothing  can  be  paid  by  discretion  of  the  directors  to 
ordinary  stockholders  until  the  preferred  shareholders  have  received 
their  stipulated  dividend.**  It  is  well  established  that  dividends  on 
preferred  stock  are  payable  only  out  of  net  earnings  which  are  appli- 
cable to  the  payment  of  dividends.  Such  dividends  are  not  payable 
absolutely  And  unconditionally  as  interest  is,  but  only  out  of  profits 
made  by  the  company.  The  preference  is  limited  to  profits  whenever 
earned.*^  The  question  has  arisen  many  times  as  to  the  power  of 
directors  to  .employ  the  net  earnings  of  the  corporation  in  improve- 
ments and  extensions,  to  the  prejudice  of  preferred  stockholders.  As 
a  general  rule,  the  directors  of  a  corporation  have  the  discretionary 
power  to  determine  not  only  the  amount  of  all  dividends,  including 
the  dividends  on  preferred  stock,  but  also  the  circumst^ces  under 
which  they  will  or  may  declare  them.'*  While  the  rule  is  well  estab- 
lished that  the  discretion  of  directors  cannot  generally  be  interfered 
with,  and  this  rule  is  sound  and  conduces,  in  the  main,  to  the  best 
interests  both  of  the  corporation  and  of  its  stockholders,  yet  there 
exists,,  and  the  rule  aids  in  furnishing,  an  opportunity  to  perpetrate 
fraud  on  the  holders  of  preferred  stock,  and  fraud  under  the  guise 
of  fair  dealing  and  of  the  exercise  of  an  honest  discretion,  which  for 
this  very  reason  renders  it  impossible  for  courts  to  deal  with  it  success- 
fully. This  is  true  only  when  dividends  on  preferred  stock  are  non- 
cumulative,  since,  if  dividends  are  cumulative,  preferred  stock  will 
eventually  receive  its  just  share  if  dividends  are  ever  declared.  Where 
dividends  are  noncumulative  and  the  corporation  is  in  the  control 
of  the  holders  of  common  stock,  there  is  every  inducement  and  every 


12.  Jones  v.  Concord,  etc.,  R.  Co., 
67  N.  H.  234,  30  Ati.  014,  68  A.  S. 
R.  650. 

Note:  73  A.  S.  R.  227,  237. 

13.  Hazeltine  v.  Belfast,  etc.,  R.  Co., 
79  Me.  411,  10  Atl.  328,  1  A.  S.  R. 
330;  Roberta  v.  Roberts- Wicks  Co., 
184  N.  Y.  257,  77  N.  E.  13,  112  A. 
S.  R.  607,  6  Ann.  Cas.  213,  3  LJt.A. 
(N.S.)  1034. 

Noto:27L.R.A.143. 

14.  Roberts  v.  Roberta-Wicks  Co., 
184  N.  Y.  257,  77  N.  E.  13,  112  A. 
S.  R.  607,  6  Ann.  Cas.  213,  3  LJLA. 
(N.S.)  1034. 

Note:  27  L.R.A.  146. 

16.  St  John  «.  Erie  R.  Co.,  22  Wall. 


136, 22  U.  8.  (L.  ed.)  743;  LoeUiart  «. 
Van  Alatyne,  31  Hieh.  76^  18  Am.  Rep. 

156. 

Notes:  73  A.  S.  R.  232  ^  27  LJIA. 

144. 

16.  New  York,  L.  E.  &  W.  R.  Co., 
o.  Nickals,  119  U.  S.  296,  7  8.  Ct.  209, 
30  U.  S.  (L.  ed.)  363;  Burk  v.  OtUwa 
Gas  &  Eleetrie  Co.,  87  Kan.  6,  123 
Pac.  857,  Ann.  Cas.  1913D  772  and 
note;  Field  v.  Lamson  &  Ooodnow 
Mfg.  Co.,  162  Mass.  388,  38  N.  E. 
1126,  27  L.R.A.  136;  Roberts  v.  Rob- 
erts-Wicks Co.,  184  N.  Y.  257,  77  N. 
E.  13,  112  A.  S.  R.  607,  6  Ann.  Caa. 
213,  3  L.R.A.(N.S.)  1034. 

Note:  73  A.  S.  R.  233. 
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opportunity  to  declare  no  dividend^  unless  the  net  profits  are  sufficient 
to  declare  a  dividend  on  both  preferred  and  common  stock.  If  th* 
profits  are  insufficient  for  that  purpose,  improvementB  and  extensions 
of  the  business  can  be  provided  for  with  safety,  because  the  interest 
of  preferred  stockholders  is  not  cumulative,  and  a  charge  of  fraud  is 
difficult  to  establish  as  against  real  improvements  and  beneficial  exten- 
sions.^^ The  courts  will  not  allow  the  directors  to  use  their  power 
oppressively  by  refusing  to  declare  a  dividend  while  the  net  profits 
and  character  of  the  business  clearly  warrant  it,  but  will  compel  them 
to  declare  dividends  in  favor  of  holders  of  preferred  stock,  who  are 
shown  to  be  entitied  thereto.**  Preferred  stockholders  are  entitled  to 
share  with  the  common  stockholders  in  al!  profits  distributed  after 
the  latter  have  received  an  amount  equal  to  the  stipulated  dividend 
on  Ae  preferred  stock,  in  the  absence  of  contract  stipulations  to  the 
contrary.** 

'  264.  CiunalatiTe  Dividends. — When  the  contract  of  preferred  stock 

provides  that  dividends  shall  be  non  cumulative,  it  is  plain  that  if  the 
holders  of  such  stock  do  not  get  their  dividends  in  each  particular 
year,  they  never  can  have  them.  But  even  when  the  stock  is  specified 
as  noncumulative  the  holders  may  be  entitled  to  arrearages  of  divi- 
dends when  the  contract  provides  that  tlie  shareholders  shall  be 
absolutely  entitled  to  dividends  whenever  in  any  year  the  net  earn- 
ings are  sufficient  for  the  payment  thereof,  since,  under  these  circum- 
stances, the  stockholders  whose  rights  are  fixed  are  entitled  to  their 
dividend  whether  the  directors  declare  it  or  not  Of  course  when  the 
contract  of  the  preferred  stock  provides  that  the  prescribed  dividend 
shall  be  cumulative,  the  holder  has  a  right  to  have  paid  any  arrearages 
of  dividends  for  previous  years  before  any  dividends  whatever  may  be 
paid  to  the  holders  of  the  common  stock.'*  When  the  contract  of  the 
preferred  stock  does  not  state  whether  the  dividends  thereof  shall 
be  cumulative  or  noncumulative,  the  right  of  the  stockholder  to 
have  paid  arrearages  of  dividends  must  depend  largely  upon  the 
language  used  in  the  statute,  charter,  or  by-laws  governing  his  con- 
tract.* In  the  absence  of  any  specification  to  the  contrary,  or  of  a 
limitation  that  dividends  shall  be  paid  only  out  of  the  net  earnings 
for  a  certain  period,  the  preferred  shareholders  are  entitled  to  carry 
the  arrears  due  them  from  one  dividend  period  over  to  the  next  divi- 
dend, and  continue  to  do  so  until  they  have  received  the  whole  sum  due 

17.  Note:  73  A.  8.  R.  234.  279,  74  AU.  166,  133  A.  S.  R.  877,  24 

18.  Hazeltine  «.  Belfast,  etc.,  R.  Co.,  L.R.A.(N.S.)  1078  6nd.  note. 
79  Me.  411,  10  Atl.  328,  1  A.  S.  R.     20.  Note:  6  Ann.  Caa  216. 

330.  1.  Hazeltioe  v.  Belfast,  etc.,  R.  Co., 

Note:  73  A.  8.  B.  235.    And  see  79  Me.  411,  10  AtL  328,  1  A.  8.  K. 

imfra,  par.  269.  330. 

19.  Sterabergfa  «.  Brock,  225  Pa.  St.  Note:  6  Add.  Caa.  210. 
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them,  calculated  at  the  specified  rate  per  annum.*  It  requires,  how- 
ever, the  specification  of  but  few  words  to  induce  the  courts  to  interpret 
the  preferred  dividends  as  noncumulatiTe.'  If  the  contract  of  the 
preferred  stock  provides  that  the  ^cified  dividend  shall  be  paid 
when  earned,  the  stockholder  has  a  right  to  have  any  arrearages  paid 
out  of  the  earnings  of  subsequent  years.*  The  word  "guaranteed/'  as 
used  in  shares  of  preferred  stock,  will  render  the  dividends  to  be  paid 
thereon  cumulative  where  otherwise  they  might  not  be.*  But  when 
it  is  provided  that  the  dividends  are  to  be  paid  out  of  the  net  earnings 
for  a  certain  period,  the  preference  shareholders  only  take  a  dividend 
if  there  are  profits  for  that  period  sufficient  to  pay  their  dividend, 
and  if  there  tite  no  profits  they  lose  it  forever.*  And  the  arrearages 
of  one  year  cannot  be  paid  out  of  the  earnings  of  a  subsequent  year, 
when  the  by-law  of  the  corporation  upon  the  subject  implies  that 
the  entire  net  earnings  of  each  year  shall  be  paid  out  in  dividends.' 
Kor  has  a  shareholder,  entitled  to  a  cumulative  preferential  dividend 
while  the  company  is  a  going  concern,  any  right  to  have  a  surplus, 
upon  the  winding  up  of  the  company,  applied  in  payment  of  arrears 
of  dividends,  when  it  is  provided  by  tj^e  articles  of  association  that 
surplus  assets  upon  liquidation  shall  be  distributed  in  another  way.* 
And  when  it  is  provided  by  the  articles  of  association  that  tlie  rights 
and  privileges  of  preferred  sharra  may  be  modified  by  resolution  of 
the  shareholders,  arrears  of  preference  dividends  may  be  canceled  in 
the  prescribed  manner.' 

265.  Nature  of  Dividends — Cash  or  Stock. — The  word  "dindend," 
when  used  without  qualification  or  explanation,  signifies  dividends 
paid  in  money.^*^  The  underlying  idea  of  a  cash  dividend  is  the 
distribution  to  shareholders  of  a  portion  of  the  profits  or  surplus 
assets  of  the  corporation,  such  distribution  ordinarily,  but  not  neces- 
sarily, being  in  the  form  of  cash.^^  Such  a  dividend  is  usually,  but 
not  necessarily,  in  cash.  It  may  be  in  other  property.**  The  declara- 
tion of  a  stock  dividend  involves  the  creation  and  issuing  of  new 


2.  Fidelity  Trust  Co.  v.  Lehigh  Val-  184  N.  Y.  257,  77  N.  E.  13,  112  A. 
ley  R.  Co.,  215  Pa.  St.  610,  64  Atl.  S.  R.  607,  6  Ann.  Cas.  213,  3  L.R.A. 
829,  7  Ann.  Cas.  613.  (N.S.)  1034  and  note. 

Notes:  73  A.  S.  R.  238;  27  L.R.A.  Note:  6  Ann.  Cas.  216. 

147;  6  Ann.  Cas.  217.  9.  Note:  6  Ann,  Gas.  218. 

3.  Note:  73  A,  S.  R.  238.  10.  Lancaster  Trust  Co.  v.  Mason, 

4.  Note:  6  Ann.  Cas.  217.  152  N.  C.  660,  68  S.  E.  235,  136  A. 

5.  Notes:  73  A.  S.  R.  236;  6  Ann.  S.  R.  851. 

Cas.  217.  11.  Green  «.  Bissell,  79  Conn.  547, 

6.  Note:  6  Ann.  Cas.  217.  65  Atl.  1056, 118  A.  S.  R.  156,  9  Ann. 

7.  Hazeltine  v.  Belfast,  etc.,  R.  Co.,  Cas.  287,  8  L.R.A.(N.S.)  1011. 

79  Me.  411,  10  Atl.  328,  1  A.  S.  R.  12.  Green  v.  Bissell,  79  Conn.  547, 

330.  65  Atl.  1056,  118  A.  S.  R.  156,  9  Ann. 

8.  Robezta  «.  Roberts-Wieks  Co,  Cas.  287,  8  L.R.A.(N.S.}  1011. 
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stock.**  A  stock  dividend  does  not  add  to  the  stockholder's  ready 
cash,  bat  it  changes  the  form. of  his  investment  by  increasing  the 
number  of  his  shares,  tiiereby  diminishing  the  value  of  each  share 
and  leaving  the  aggregate  value  of  all  his  stock  substantially  the 
same.**  There  seems  to  be  no  question  but  that  in  the  absence  of 
statute,  a  corporation  having  power  to  increase  its  capital  stock  may 
declare  a  stock  dividend  representing  earnings  invested  in  the  enlarge- 
ment and  extension  of  its  work  and  plant.  And  the  same  is  of 
course  true  in  case  of  accumulated  undistributed  profits.**  When 
a  corporation  declares  a  dividend  to  be  paid  in  stock  of  the  corpora- 
tion, it  often  becomes  a  question  of  vital  importance  whether  it  is  a 
stock  dividend,  strictly  speaking,  or  whether  it  is  in  reality  a  cash 
dividend  though  payable  in  stodc.** 

266,  Rights  of  Life  Tenants  and  Remaindermen  in  Dividends. — 
Dividends  on  corporate  stock  are  generally  designated  by  text-writers 
and  the  courts  as  being  either  "cash  dividends"  or  "stock  dividends," 
but  to  which  of  these  cla^s  certain  dividends  belong  has  perplexed 
the  courts  of  both  this  country  and  England  for  a  century.  To  the 
conflict  of  authority  on  this  point  is  largely  due,  no  doubt,  the  almost 
interminable  litigation  that  has  existed  between  tenants  for  life  and 
remaindermen,  in  determining  their  relative  rights  in  this  class  of 
property.*'  Money  earned  by  a  corporation  is  corporate  property, 
and  not  the  separate  property  of  the  stockholders,  unless  and  until 
distributed  among  them  by  the  corporation.  In  the  absence  of  any 
restraining  statute,  the  corporation  may  tveat  it  and  deal  with  it, 
either  as  an  increase  of  its  property  or  as  profits  of  its  business.  So 
long  as  the  corporation  holds  it  as  a  part  of  the  corporate  property, 
it  is  capital  of  the  corporation,  and  the  interest  therein,  represented 
by  each  share,  is  capital  and  not  income  of  that  share,  as  between  the 
tenant  for  life  and  remainderman,  legal  or  equitable^  thereof.*"  When 
a  distribution  of  such  earnings  is  made  by  the  corporation  among  its 
shareholders,  the  question  whether  such  distribution  is  an  apportion- 
ment of  additional  stock,  or  a  division  of  profits,  has  proven  to  be 
one  of  some  difficulty.  According  to  an  early  rule  cash  dividends  are 
to  be  regarded  as  income  passing  to  the  life  tenant,**  and  stock  divi* 

IS.  Green  ».  Bissell,  79  Conn.  547,  16.  Green  v.  feissell,  79  Conn.  547, 

65  AU.  1056,  118  A.  S.  R.  156,  9  Ann.  65  Atl.  1056,  U8  A.  S.  R.  156,  if 

Cas.  287,  8  L.R.A.(N.S.)  lOU.  Ann.  Cas.  287  and  note,  8  L.R.A. 

14.  Gibbons  v.  Hahon,  136  U.  S.  (N.S.)  1011. 

549,  10  S.  Ct.  1057,  34  U.  S.  (L.  ed.)  17.  Hite'a  Devisees  v.  Rite's  Ex\ 

525;  Lancastar  Trust  Co.  t7.  Mason,  93  Ky.  257,  20  S.  W.  778,  40  A.  S.  R, 

152  N.  C.  660,  68  S.  £.  235,  136  A.  189,  19  L.R.A.  173. 

fi.  R.  851.  Notes:  54  Am.  Rep.  264;  118  A.  8 

Note:  9  Ann.  Cas.  290.  R.  162.   And  see  Lipb  Estates. 

15.  Lantz  v.  Moeller,  76  Wash.  429,  18.  Rand  v.  Hubbell,  115  Mass.  461, 
136  Pac.  687,  50  L.RJS..(N.S.)  68  and  15  Am.  Rep.  121. 

i^ote.  19-  Green  v.  Bissell,  79  Conn.  647, 
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dends  as  capital  inuring  to  the  benefit  of  the  remain  dennan.** 
Although  new  shares  represent  accumulated  earnings,  yet  they  are 
under  this  doctrine  to  be  deemed  capital  and  not  income.*  But  a 
rule  which  regards  cash  dividends,  however  large,  as  income,  and  stock 
dividends,  however  made,  as  capital,  while  a  very  simple  and  con- 
venient one,  and  calculated  to  relieve  trustees  and  courts  of  much 
trouble,  yet  is  certainly  not  one  that  commends  itself  for  its  justice 
and  equity.*  A  sounder  doctrine  which  has  come  into  general  recog- 
nition declares  that  there  is  no  substantial  distinction  between  a  divi- 
dend declared  in  stock  and  one  paid  in  money,  if  both  are  based  on 
a  division  of  the  earning;  that  substance  and  not  form  should  be 
recognized,  and  that  the  cotzrts  should,  when  necessary,  make  original 
inquiry  in  each  case  to  ascertain  the  condition  of  the  corporation 
when  the  dividend  was  declared,  its  intention  in  declaring  it,  and 
also  the  source  from  which  it  was  declared,  and  if  the  dividend, 
though  declared  in  stock,  in  fact  represents  profit,  it  is  income,  and 
not  capita.'  A  dividend  representing  profits  is  no  less  to  be  taken 
as  income  because  a  stockholder  is  at  liberty  to  invest  it  at  par  in 
stock  which  is  worth  more  than  par,  if  he  is  also  at  liberty  to  sell 
the  right  to  subscribe  for  the  stock>  But  the  value  of  an  option 
extended  to  stockholders  to  subscribe  to  new  stock  which  lessens 
the  market  value  of  the  existing  shares,  belongs  to  the  corpus,  and  not 
to  the  income.*  Where  a  corporation,  having  accumulated  large 
surplus  earnings,  declares  an  extra  dividend  of  fifty  per  cent  in  the 


65  Ail.  1050, 118  A.  S.  B.  156,  9  Ann. 
Cas.  287,  8  L.R.A.(N.S.)  1011;  Miilen 
tJ.  Guerrard,  67  Qa.  284,  44  Am.  Rep. 
720;  Richardson  v.  Richardson,  75  Me. 
570,  46  Am.  Rep.  428;  Thomas  e. 
Gregg,  78  Md.  545,  28  AU.  565.  44 
A.  S.  B.  310;  Van  Doren  v.  Olden, 
19  N.  J.  Eq.  176,  97  Am.  Dec.  550. 

Notes:  118  A.  S.  R.  163;  16  LJt.A. 
462. 

20.  Gibbons  v.  Mahon,  136  U.  S. 
549,  10  S.  Ct.  1057,  34  U.  S.  (L.  ed.) 
525;  Smith  v.  Dana,  77  Coi  n.  543, 
60  Atl.  117, 107  A.  S.  R.  51,  69  L.R.A. 
76;  Green  v.  Bissell,  79  Conn.  547,  65 
At!.  1056,  118  A  S.  R.  156,  9  Ann. 
Cas.  287,  8  L.R.A.(N.S.)  1011;  Gib- 
bons V.  Mahon,  4  Hackey  (D.  C.)  130, 
54  Am.  Rep.  262;  Thomas  v.  Gregg, 
78  Md.  545,  28  Atl.  565,  44  A.  S.  R. 
310;  Minot  v.  Paine,  99  Mass.  101,  06 
Am.  Dec.  705;  Van  Doren  v.  Olden, 
19  N.  J.  Eq.  176,  97  Am.  Dec.  650; 
In  re  Brown,  14  B.  I.  371,  51  Am. 
B«p.  397. 


Notes:  118  A.  S.  B.  163;  16  L.B.A. 
462. 

1.  Brinley  v.  Grou,  50  Conn,  63,  47 
Am.  Rep.  618 ;  In  re  Brown,  14  R.  I. 
371,  51  Am.  Rep.  39/. 

2.  Minot  V.  Paine,  99  Mass.  101,  96 
Am.  Dec.  705. 

3.  Bryan  v.  Aikin  (Del.)  86  Atl. 
674,  45  L.B.A.(N.S.)  477;  Thomas 
V.  Gregg,  78  Md.  545,  28  Atl.  566, 
44  A.  S.  R.  310;  Be  Osborne,  209  N. 
Y.  450,  103  N.  E.  723,  823,  50  L.RJL 
(N.S.)  510  and  note;  Wiltbank'i  Ap- 
peal,  64  Pa.  St.  256,  3  Am.  Bep.  686. 

Notes:  54  Am.  Rep.  264;  118  A.  & 
B.  164. 

4.  Davis  V.  Jackson,  152  Mass.  58. 
25  N.  E.  21,  23  A.  S.  B.  801;  Appeal 
of  Moss,  83  Pa.  St.  264,  24  Am.  B«p. 

164. 

5.  Lauman  v.  Foster,  157  Ta.  275, 
135  N.  W.  14,  50  L.R.A.(N.S.)  531. 

Note:  50  L.B.A.(N.S.)  517. 
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usual  form,  and  givee  stockholders  an  option  to  take  stock  in  a  new 
and  independent  company  to  an  amount  equal  to  one-half  their 
dividends,  the  surplus,  when  thus  divided,  is  to  he  treated  as  income 
going  to  Hfe  tenants,  and  not  as  capital  going  to  the  remaindermen 
Again,  the  distribution  among  the  shareholders  of  a  corporation  of 
shares  of  stock  received  in  payment  of-  indebtedness  due  to  the  cor- 
poration must  be  treated  as  cash  and  not  aa  stock  dividend,  as  inoime 
and  not  as  capital;  and  as  between  tenants  for  life  enticed  to  receive 
the  income  and  remaindermen  entitled  to  the  capital,  such  dividend 
must  be  paid  to  the  former.'  On  the  other  band,  dividends  represent- 
ing the  sum  realized  from  the  sale  of  part  of  the  assets  of  the  corpora- 
tion belong  to  the  capital.^  So  where  a  corporation  makra  a  dividend 
of  die  proceeds  of  a  sale  of  part  of  its  original  franchise  and  prop- 
erty, it  should  be  regarded,  aa  between  a  life-tenant  and  a  remainder- 
man of  part  of  the  stock,  as  capital  and  not  as  income.*  And  shares 
of  increased  stock  which  represent  the  increase  in  value  of  the  prop- 
erty of  an  association  resulting  from  the  development  of  its  business, 
and  which  do  not  represent  surplus  earnings  in  the  ordinary  sense, 
constitute  capital  and  not  income  as  between  a  person  entitled  to  the 
income  or  dividends  of  the  original  shar^  during  life  and  a  person 
entitled  at  her  death  to  the  reconveyance  of  the  stock.^"  The  great 
weight  of  authority  is  to  the  effect  that  dividends  declared  in  earnings 
made  before  the  creation  of  the  trust  belong  to  the  corpus  of  the 
estate  and  go  to  the  remainderman.'^  This  doctrine,  however,  appUee 
only  to  extraordinary  dividends.  Ordinary  dividends  on  corporate 
sto^  held  in  trust  belong  to  the  life  beneficiary  regardless  of  the 
time  when  the  surplus  out  of  which  they  are  payable  was  accumulated, 
in  conformity  with  the  general  rule  that  dividends  are  deemed  to 
have  been  earned  as  of  Uie  date  of  their  declaration.^'  Dividends 
declared  before  the  death  of  the  life  tenant  belong  to  his  estate, 
dthough  they  are  not  payable  until  after  that  event.^*  And  although 
declared  after  his  deaUi  it  seems  tliat  the  dividends  appertain  to  the 
life  tenant's  estate,  provided  they  were  earned  during  his  lifetime.^ 

1  Gray  V.  Hemmenwfty,  206  Mass.      11.  DeKoven  v.  Alsop,  205  HI.  309, 

126,  92  N.  E.  31,  138  A.  S.  E.  377.  68  N.  E.  930,  63  L.R.A.  587;  Rg 

7.  Green  v.  Bissell,  79  Conn.  647,  Osbonie,  209  N.  Y.  460,  103  N.  E. 
65  AU.  1056, 118  A.  S.  R.  156,  9  Ann.  723,  823,  60  LJl.A.(N.S.)  510  and 
Cas.  287,  8  L.R.A.(NJ3.)  lOU.  note;  Estate  of  Smith,  140  Pa.  St.  344, 

8.  Heard  v.  Eldredge,  109  Mass.  21  AU.  438,  23  A.  S.  R.  237. 


9.  Hite'8  Devisees  v.  Bite's  Ez'r,  93  N.  E.  723,  823,  50  LilA.(N.B.)  610 
Ky.  257,  20  S.  W.  778,  40  A.  8.  B.  and  note. 
189,  19  Lit.A.  173;  Vinton's  Appeal,     IS.  Mote:  45  L.R.A.  394. 


10.  Spooner  «.  Phillips,  62  Conn.  10  Am.  Dee.  115;  Oliver's  Estate,  136 
<2,  24  AtL  524,  16  LJI.A.  461.  Pa.  St.  43,  20  AU.  527,  20  A.  8.  B. 

894. 
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Note:  118  A.  S.  R.  168. 
12.  Be  Osborne,  209  N.  T.  450,  103 


99  Pa.  St.  434,  44  Am.  Rep.  116. 


14.  Welles  v.  Cowles,  4  Conn,  182, 
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Where  it  appears  tlmt  the  earnings  from  Avhich'  a  stock  dividend  was 
declared  accrued  partly  before  and  partiy  after  the  inception  of  tlie 
trust  it  will  be  apportioned  equitably  between  income  and  corpus.'^ 
267.  Rights  of  Vendors  and  Purchasers. — When  a  dividend  is 
declared  it  belongs  to  the  owner  of  the  stock  at  that  time;  ^'  it  is  not 
apportion  able."  Rut  until  such  declaration  the  profits  form  part 
of  the  assets,  and  an  assignment  by  a  stoclcholdcr  before  such  declara- 
tion carries  with  it  his  propoKional  share  of  the  assets,  including  all 
undeclared  dividends.*^  This  is  so  in  regard  to  dividends  declared, 
but  which  are  payable  at  a  future  time;  such  dividends  belong  to  the 
owner  of  the  stock  when  declared.*"  And  a  sale  of  the  stock  after- 
ward will  not  carry  the  dividend  with  it,  though  it  may  not  be  paid, 
or  payable,  until  after  the  sale.  The  same  rule  governs  in  the  sale 
of  bonds  or  other  securitieSj  wlicre  the  interest  is  payable  at  stated 
periods,  as  upon  coupon  bonds;  but  when  the  interest  is  deeming 
from  day  to  day,  whatever  is  due  on  the  bond  or  other  security  at  the 
time  it  is  sold  will  pass  with  it.  The  reason  of  the  distinction  is,  that 
when  tlio  interest  accrues  from  day  to  day,  it  is  divisible  and  payable 
at  any  time;  but  when  the  interest  is  payable  at  stated  periods,  no 
part  of  it  is  due  until  tlie  period  arrives;  and  in  the  earnings  or  profits 
of  stocks,  it  is  impossible  to  know  what  amount  is  due  until  the 
dividend  is  declared.*"  This  rule  cannot  be  displaced  or  overcome 
by  evidence  showing  a  usage  of  the  stock  exchange  to  the  contrary.* 
As  between  the  vendor  and  vendee  of  shares  of  corporate  stock,  the 
vendee  is  entitled  to  all  dividends  declared  thereon  after  the  sale  of 
the  stock.*  According  to  some  courts,  although  the  transfer  has  not 
been  recorded,  the  transferee  has  a  right  to  the  dividends  as  against 
the  transferor;*  but  there  is  authority  to  the  contrary.*  Unpaid 

15.  He  Osborne,  209  N.  Y.  450,  103  19.  Hopper  v.  Sage,  112  N.  Y.  530, 
N.  E.  723,  823,  50  L.K.A.(N.S.)  510  20  N.  E.  350,  8  A.  S.  R.  771. 

and  note.  20.  Bright  o.  Lord,  51  Ind.  272,  19 

16.  Pbinizy  v.  Murray,  83  Ga.  747,  Am.  Rep.  732. 

10  S.  E.  358,  20  A.  S.  R.  342.  6  L.R.A.  1.  Hopper  v.  Sage,  112  N.  Y.  530, 

42G;Hitei;.Hite,  93  Ky.  257,20  8.  W.  20  N.  E.  350,  8  A.  S.  R.  771. 

778,  40  A.  S.  R.  189,  19  L.R.A.  173;  2.  Pbinizy  v.  Murray,  83  Ga.  747, 

GemmeU  v.  Davis,  75  Md.  5K3,  23  Atl.  10  S.  E.  358,  20  A.  S.  R.  342,  6  L.R.A. 

1032,  32  A.  S.  R.  412;  Hopper  «.  Sage,  426;  Herscv  v.  Veazie,  24  Me.  B,  41 

112  N.  Y.  530,  20  N.  E.  350,  8  A.  S.  R.  Am.  Dec.  364;  Hvatt  «.  Allen,  56  N. 

771;  Clark  v.  Campbell,  23  Utah  569,  Y.  553,  15  Am.  Rep.  449;  Burroughs 

65  Pac.  496,  90  A.  S.  R.  716,  54  Lil.A.  v.  North  Carolina  R.  Co.,  67  N.  C.  376, 

508.  12  Am.  Rep.  611;  Corgan  v.  Oeoi^  F. 

Notes:  14  Am.  Dec.  697;  45  L.R.A.  Lee  Coal  Co.,  218  Pa.  St.  386,  67  AU. 

392.   <7ompare  Ex  p.  Rutledge,  Harp.  655, 120  A.  S.  R.  891,11  Ann.  Cas.  838. 

Eq.  (S.  0.)  65, 14  Am.  Dec.  696.  3.  Gemmell  «.  Davis,  75  Md.  546, 

17.  Note:  14  Am.  Dec.  697.  23  Atl.  1032,  32  A.  S.  R.  412;  Corgan 

18.  Goodwin  v.  Hardv,  57  Me.  143,  v.  George  F.  Lee  Coal  Co.,  218  Pa. 
99  Am.  Dec.  758;  Hopper  u.  Sage,  St.  386,  87  Atl.  655,  120  A.  S.  R. 
112  N.  Y.  5.10,  20  N.  E.  350,  8  A.  891,  11  Ann.  Cas.  838. 

S.  R.  771.  4.  Note:  130  A.  S.  K.  1036. 
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dividends  accruing  after  demand  made  for  the  transfer  of  stock  upon 
the  books  of  a  corporation  have  been  held  an  incident  to  the  stock 
and  to  follow  it.*  In  cases  of  options  and  sales  for  future  delivery 
tfie  right  to  dividends  depends  upon  the  question  at  what  time  with 
respect  to  the  declaration  of  the  di\ddend  the  title  passes.  All  divi- 
dends declared  before  tiie  passing  of  the  title  will  belong  to  the  seller, 
while  those  after  that  event  will  belong  to  the  purchaser.'  If,  after 
a  contract  is  made  for  the  sale  of  shares  of  stock,  but  before  the  time 
appointed  for  paying  therefor  a  dividend  is  declared,  the  purchaser 
is  entitled  thereto  on  complying  with  his  contract  to  purchase.^  A 
sale  of  shares  of  stock,  "including  all  dividends  due  or  to  become  due 
thereon,"  includes  a  stock  dividend.*  But  a  shareholder  who  sella 
stock,  reserving  dividends  to  be  declared  at  a  specified  date,  retains 
the  right  to  cash  dividends  only,  not  to  stock  dividends,  of  that  date.* 
A  purchaser  of  stock  of  a  corporation,  upon  which,  before  its  delivery, 
a  dividend  is  declared,  has  no  right  to  refuse  to  pay  for  the  stock 
until  the  seller  gives  him  an  order  on  the  corporation  for  the  payment 
of  such  dividend.  If  by  law  he  is  entitled  to  the  dividend,  such  an 
<ffder  is  unnecessary,  and  he  has  no  right  to  exact  it  By  insisting 
upon  the  order,  and  refusing  to  moke  payment  without  it,  the  pur- 
chaser rescinds  the  contract,  and  loses  his  right  both  to  the  stock 
and  to  the  dividend.*** 

268.  Rights  of  Pledgors  and  Pledgees. — ^As  between  the  pledgor 
and  the  pledgee  of  stock,  dividends  declared  during  the  continuance 
of  the  pledge  belong  to  the  pledgee,*'  and  this  is  true  altliough  the 
pledgee  has  failed  to  procure  registration  on  the  books  of  the  cor- 
poration.** The  pledgee  not  only  has  a  right,  but  is  in  duty  bound, 
to  collect  the  dividends  on  the  stock,  and  apply  them  to  the  debt  for 
which  the  stock  is  pledged,  or  to  hold  them  as  trustee  for  the  pledgor. 
The  dividends  follow  the  stock  into  the  hands  of  the  person  who  is 
the  legal  holder  of  the  stock.    While  the  general  property  in  the 

6.  White  River  Sav.  Bank  v.  Capital  10.  Phini^  u.  Murray,  83  Ga.  747- 
Sftv.  Bank,  etc.  Co.,  77  Vt.  123,  59  10  S.  £.  358,  20  A.  S.  R.  342,  6 
AU.  197,  107  A.  S.  R.  754.  L.R.A,  426. 

6.  Bright  v.  Lord.  51  Ind.  272,  19  11.  Gross  v.  Eureka  Lake,  etc,  Ga- 
Am.  Rep.  732;  Dark  v.  Campbell,  23  nal  Co.,  73  Cal.  302,  14  Pac.  885,  2 
Utab  569,  65  Pac  406,  90  A.  S.  R.  A.  8.  R.  808;  Onarantee  Co.  of  North 
716,  54  L.R.A  508.  Amoiea  v.  East  Rome  Town  Co.,  96 

Note:  45  LJR.A.  394.  Oa.  511,  23  S.  £.  503,  51  A.  S.  R. 

7.  Pbinizy  v.  Murray,  83  Ga.  747,  150;  Gemmell  v.  Davis,  75  Md.  546, 
10  S.  £.  358,  20  A.  S.  B.  342,  6  23  Atl.  1032,  32  A.  S.  R.  412. 
LRA.426.  Notes:  121  A.  S.  R.  197;  12  LRjl. 

8.  Rose  V.  Barclay,  191  Pa.  St.  594,  783  ;  45  LSUA.  394. 
43  AtL  385,  45  L.R.A.  392.  See  also  Pledge. 

0.  Lancaster  Troat  Co.  v.  Mason,     18.  Gemmdl  v.  Davis,  75  Md.  546, 
152  N.  C.  660,  68  S.  E.  235,  130  A.  23  Atl.  1032,  32  A.  S.  R.  412. 
S.  R.  851.  Note:  12  L.R.A.  783. 
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stock  remains  in  the  pledgor,  the  pledgee  has  such  a  title  therein  aa 
would  authorize  and  require  him  to  collect  the  dividends.**  Of 
course,  where,  by  a  special  contract,  the  pledgor  r^er\'es  the  right  to 
collect  the  dividends  himself,  this  rule  does  not  apply.**  If  the  trana- 
fer  of  the  stock  has  not  been  entered  on  the  books  of  the  (K}rporatioa, 
but  the  corporation,  with  notice  of  the  transfer,  pays  dividends  to  the 
pledgor,  it  becomes  liable  for  the  amount  of  them  to  the  pledgee ; " 
but  if  the  corporation  has  no  notice  of  an  unregistered  transfer,  it  will 
be  protected  in  paying  dividends  to  the  pledgor,  who  will  receive  thrai 
as  trustee  for  the  pledgee  and  be  answerable  accordingly.** 

269.  Compelling  Declaration  of  Dividend. — As  a  general  rule,  the 
directors  of  a  corporation  have  the  discretionary  power  to  determine 
all  matters  respecting  the  declaration  of  dividends,*'  including  the 
dividends  on  preferred  stock.*^  But  while  it  is  largely  a  matter  of 
discretion  with  the  board  of  directors  as  to  what  use  they  will  put  the 
profits  to^  whether  to  declare  a  dividend  or  use  them  in  the  business 
of  the  company,  there  is  a  limit  to  this  discretion ;  and  the  courts  will 
not  allow  the  directors  to  use  their  powers  oppressively  by  refusing  to 
declare  a  dividend  when  the  net  profits  and  the  character  of  the 
business  warrant  it.*"  A  court  of  equity  may  compel  the  declaration 
of  a  dividend  at  the  suit  of  the  minority  stockholders  of  a  corpora- 
tion.™ It  has  been  held  that  the  court  will  compel  the  officers  of 
a  foreign  corporation  to  declare  a  dividend  where  it  clearly  appears 
that  it  is  their  duty  to  do  so.  But  the  view  has  been  taken  that  where 
the  officers  and  place  of  business  of  the  corporation  are  not  within 
the  jurisdiction  of  the  court,  a  decree  for  the  payment  of  dividends 
will  not  be  made  because  of  the  inabiUty  of  the  court  to  secure 
obedience  thereto.^ 

270.  Action  to  Collect  Dividend. — It  seems  to  be  settled  that,  when 
a  dividend  has  been  fully  declared,  the  corporation  thereby  manifests 
ite  intention  that  the  amount  of  the  dividend  should  be  considered 
as  having  been  separated  from  the  other  property  of  the  corporation, 
and  aa  having  become  the  individual  property  of  the  stockholders, 

IS.  Quarantee  Co.  of  North  America  Nota:  121  A.  S.  R.  197. 

V.  East  Rome  Town  Co.,  06  Ga.  511,  17.  Note:  73  A.  S.  R.  233. 

23  S.  E.  503,  51  A.  S.  R.  150.  18.  See  supra,  par.  263. 

Note:  121  A.  S.  R.  197.  19.  United  States  L.  Ins.   Co.  v. 

14.  Quarantee  Co.  of  North  America  Spinks,  126  Ky.  405,  103  S.  W.  335, 
V.  East  Rome  Town  Co.,  96  Qa.  511,  13  L.R.A.(N.S.)  1053;  Crichton  v. 
23  S.  E.  503,  51  A.  S.  R.  150.  Webb  Press  Co.,  113  La.  167,  36  So. 

Note:  121  A.  S.  R.  197.  928,  104  A.  S.  R.  500,  67  L.R.A.  76. 

15.  Guarantee  Co.  of  North  America      Note:  Ann.  Cas.  1913D  777. 

V.  East  Rome  Town  Co.,  96  Ga.  511,  20.  Crichton  v.  Webb  Press  Co.,  113 
23  S.  E.  503,  51  A.  S.  R.  150.  La.  167,  36  So.  926,  104  A.  S.  B. 

Note:  121  A.  S.  R.  197.  500,  67  L.R.A.  76. 

16.  Oemmell  v.  Davis,  75  Md.  546,     1.  Note:  19  Ann.  Cas.  90. 
23  AtL  1032,  32  A.  S.  R.  412. 
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and  Uiat>  therefore,  when  the  dividend  becomes  payable,  according 
to  the  terms  of  the  vote  declaring  it,  each  stockholder  has  a  right  to 
demand  payment  of  the  proportional  part  of  the  dividend  which 
bdongs  to  his  shares  of  stock,  and  to  sue  the  corporation  for  it,  if  it 
is  not  paid  on  demand.  In  some  cases  money  or  other  property 
equal  to  the  whole  amount  of  the  dividend  declared  has  been  specific- 
ally set  apart  as  a  fund  appropriated  to  the  payment  of  the  dividend, 
and  the  stockholders  have  been  regarded  as  the  cestuU  que  irustent 
of  this  fund,  each  entitled  to  his  share.  The  cause  of  action  of  each 
stockholder  against  the  corporation  for  nonpayment  of  the  dividend 
does  not  arise  from  any  actual  contract  between  the  corporation  and 
its  stockholders,  but  from  the  nature  of  the  organization,  and  the 
relation  of  the  stockholders  to  the  corporation  and  its  property.  Unless 
tiie  rights  of  creditors  intervene,  or  the  corporation  is  enjoined  from 
paying  the  dividend,  on  the  ground  that  the  dividend  has  not  been 
earned,  or  on  some  oth'er  ground,  the  amount  of  the  dividend,  after  it 
has  been  declared  and  has  become  payable,  is  considered  as  property 
held  by  the  corporation  for  the  use  of  the  stockholders  individually, 
and  the  stockholders  may  recover  their  shares  as  money  or  property 
had  and  received  to  their  use  *  But  it  also  is  well  settled  that  a  divi- 
dend is  not  an  enforceable  debt  against  a  corporation  until  it  is 
declared  and  set  apart  for  that  purpose.'  Until  there  has  been  some 
action  by  the  corporation  setting  apart  from  the  body  of  its  assets 
some  portion  of  them  to  become  the  property  of  stocHiolders,  there 
is  nothing  in  existence  to  which  the  rights  of  the  latter  can  attach 
otherwise  than  as  it  attaches  to  the  corporate  interests  as  a  whole — 
nothing  which  can  be  regarded  as  partaking  of  the  nature  of  profits 
from  the  corporate  investment.*  The  statute  of  limitations  does  not 
run  against  an  action  for  dividends  by  a  stockholder  in  a  corporation 
until  after  demand  and  refusal,  or  notice  that  the  stockholder's  right 
to  dividends  is  denied.*  The  liability  of  an  incorporated  company  to 
pay  ^e  dividends  on  certain  shares  owned  by  the  plaintiff  is  not  such 
a  trust  as  will  take  the  case  out  of  the  statute  of  limitations.* 

271.  Set  Off  against  Debt  Due  Corporation. — corporation  may 
withhold  a  dividend  and  set  it  off  against  a  debt  due  by  a  shareholder 

2.  Ford  V.  Easthampton  Rubber  1014,  Ann.  Cas.  10136  552  and  note; 
Tliread  Co.,  158  Mass.  84,  32  N.  E.  Corgan  v.  George  F.  Lee  Coal  Co.,  218 
1036,  35  A.  S.  R.  462,  20  L.R.A.  65.  Pa.  St.  386,  67  Atl.  655,  120  A.  S.  R. 

3.  Boardman  v.  Mansfield,  79  Conn.  891,  11  Ann.  Cas.  838. 

634,  66  Atl.  169,  118  A.  S.  R.  178,  4.  Boardman  u.  Mansfield,  79  Conn.. 

12  L.R.A.(N.S.)  793;  Winchester,  etc.,  634,  66  Atl.  169,  118  A.  S.  R.  178,  13 

Turnpike  Co.  v.  "Wickliffc,  100  Ky.  L.R.A.{N.S.)  793. 

531,  38  S.  W.  866,  66  A.  S.  R.  356;  6.  PhUadelphia,   etc.,   R.    Co.  tt. 

Field  V.  Lamson,  etc.,  Mfg.  Co.,  162  Cowell,  28  Pa.  St  329,  70  Am,  Dec. 

Mass.  388,  38  N.  E.  1126,  27  L.R.A.  128. 

136;  Northwestern  Marble  ft  Tile  Co.,  6.  Kane  v.  Bloodgood,  7  Johns  Ch. 

».  Carlson,  116  Minn.  438,  133  N.  W.  (N.  T.)  90,  11  Am.  Dec.  417. 
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to  it.  In  order  to  do  this  the  dividend  must  be  payable  to  the  person 
from  whom  the  debt  to  the  corporation  is  demandable.'  When  cor- 
porate stock  has  passed  into  the  hand  of  a  third  person  before  a  divi- 
dend has  been  declared,  the  right  of  the  corporation  to  set  off  such 
dividend  against  the  debt  of  the  original  shareholder  is  lost,  for  the 
reason  that  dividends  declared  after  such  transfer  of  the  stock  belong 
to  the  assignee  and  not  to  the  assignor  * 

XrV.  Status  of  Stockholders  and  Thbib  Rights  Genesaii.y 


Who  May  Be  Stockholders 

272.  Generally. — In  the  absence  of  statute  an  alien  friend  may  be 
a  stockholder.*  But  a  state  has  the  right  to  debar  aliens  from  holding 
shares  in  her  corporations,  or  to  admit  them  to*  that  privilege  only  on 
such  terms,  as  she  may  prescribe.  Aliens  may  be  excluded  from 
membership  in  domestic  corporations,  unless  they  enter  them  on 
conditions  which  subject  their  investments  to  such  burdens  of  taxation 
as  the  state  may  tiiink  proper  to  impose.^**  Statutes  in  some  instances 
require  the  corporators  to  be  residents  of  the  statc.J*  but  in  the  absence 
of  such  le2:islation  residents  of  other  states  have  an  acknowledged  right 
to  be  stockholders.^*  It  has  been  suggested  even  that  the  constitution 
of  the  United  States  confers  upon  citizens  of  the  United  States  the 
right  to  hold  stock  in  a  corporation  of  a  state  in  which  they  do  not 
reside."  There  would  seem  to  be  little  doubt,  either  upon  principle 
or  authority,  and  independently  of  express  statutory  prohibition  of 
the  same,  tJhat  one  corporation  cannot  become  the  owner  of  any  por- 
tion of  the  capital  stock  of  another  corporation,  unless  authority  to 
become  such  is  clearly  conferred  by  statute."  In  England  the  rule 
is  well  settled,  both  at  common  law  and  under  the  statutes,  that  a 
corporation  has  no  power  to  purchase  its  own  capital  stock,  either 
directly  or  indirectiy,  unless  it  is  given  authority  so  to  do  either  by 
and  under  its  charter  or  its  articles  of  association.  In  the  absence  of 
authority  expressly  given  to  traffic  in  its  own  stock,  the  purchase 
thereof  by  the  corporation  is  ultra  vires  and  invalid  as  an  attempt  to 
reduce  the  capital  of  the  company,  and  does  not  relieve  the  selling 
shareholder  from  liability  for  his  contributory  share  in  the  settle- 

7.  Gemmell  v.  Davis,  75  Md.  546,  10.  State  v.  Travelers'  Ins.  Co.,  70 
23  Atl.  1032,  32  A.  S.  R.  412;  Sargent  Conn.  590,  40  Atl.  465,  66  A.  S.  R. 
V.  Frankhn  Ins.  Co.,  8  Pick.  (Mass.)  138. 

90,  19  Am.  Dec.  306.  11.  State  t?.  Manufacturer's  Mut.  F. 

8.  Gemmcil  v.  Davis,  75  Md.  546,  Assoc.,  50  Ohio  St.  145,  33  N.  E.  401, 
23  Atl.  1032,  32  A.  S.  R.  412.  29  Ohio  L.  J.  160,  24  L.R.A.  252  and 

9.  Com.  V.  Hemmtngway,  131  Pa.  cote. 

St.  614,  18  Atl.  990,  7  L.R.A.  357,  12.  Note:  24  L.R.A.  252. 

131  Pa.  St.  636,  18  Atl.  992,  7  L.R.A.  13.  Note:  24  L.R.A.  253. 

360.  14.  See  m/ra,  par.  536  et  seq, 
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ment  of  the  debts  of  the  company  on  a  winding  up  of  its  affairs.  A 
few  of  the  American  cases  adopt  the  English  rule  and  deny  the  right 
of  a  solvent  corporation  to  purchase  its  own  stock  under  any  circum- 
stances, unless  expressly  empowered  so  to  do  by  statute,  or  perhaps 
to  secure  a  debt  due  from  the  stockholder  from  whom  it  purchases. 
But  in  America  the  great  weight  of  authority  sustains  a  doctrine 
directly  opposed  to  that  announced  by  the  English  courts,  and  in 
this  country  it  -is  very  generally  maintained  that  in  the  absence  of 
statutory  prohibition,  a  solvent  corporation  or  its  officers  may  invest 
its  funds  in  the  purchase  of  its  own  stock;  or  may  take  such  stock  in 
payment  of  debts  due  it  from  a  stockholder;  or  may  take  it  in 
exchange  for  other  property  owned  by  the  corporation.  It  seems, 
however,  that*  in  any  case  ihe  money  paid  by  the  corporation  for  its 
own  stock  is  a  trust  fund  in  the  hfuads  of  the  stock  seller,  that  may  be 
pursued  by  the  corporate  creditors  when  the  purchase  is  to  their 
injury.**  Counties  which  issue  bonds  for  railroad  stock  do  not  hold 
and  own  the  stock  given  therefor,  in  a  governmental  capacity,  but 
hold  it  in  the  same  way,  and  subject  to  the  same  rights  and  obliga- 
tions, as  private  corporations  or  individuals.**  And  the  same  doctrine 
Implies  where  a  state  is  a  member  of  a  private  corporation.*' 

273.  Married  Women  as  Stockholders. — On  the  theory  that  the 
liability  of  stockholders  for  corporate  debts  is  statutory  and  not  con- 
tractual, some  courts  have  held  that  the  fact  that  the  stockholder  is 
a  married  woman  constitutes  no  defense  to  an  action  to  enforce  such 
liability.**  Under  the  common-law  rule  that  choses  in  action  owned 
by  a  woman  at  the  time  of  her  marriage  continued  to  be  her  property 
after  her  marriage  until  reduced  to  possession  by  her  husband,  a 
married  woman  was  liable  with  respect  to  stock  owned  by  her  at  the 
time  of  her  marriage  and  not  reduced  to  possession  by  her  husband. 
Where,  under  the  principles  of  the  common  law  as  enforced  in  the 
particular  jurisdiction,  it  is  competent  for  a  married  woman  to  con- 
tract debts  which  will  bind  her  separate  estate,  provided  that  the  debt 
inures  to  the  benefit  of  such  estate,  or  for  her  benefit  on  the  credit 
of  such  estate,  a  married  woman  may  become  a  stockholder  in  a 
corporation,  and  contract  to  charge  her  separate  property  with  the 
payment  of  any  liability  which  is  implied  from  that  relation."  In 
&ose  jurisdictions  where  the  common-law  disabilities  of  coverture 
have  been  so  relaxed  by  statute  that  married  women  may  acquire  and 
hold  separate  property,  and  contract  in  respect  to  it,  as  though  unmar- 
ried, there  is  no  legai  obstacle  to  prevent  a  married  woman  from 

15.  See  infra,  par.  528  et  seq.  ers'  Bank,  9  Wheat.  904,  6  U.  S.  (L. 

16.  Hinds  &  Adams  Counties  «.  Nat-  ed.)  244. 

ehez,  etc.,  R.  Co.,  85  Miss.  599,  38  18.  Smathers  «.  Western  Carolina 
So.  189,  107  A.  S.  R.  305.  Bank,  155  N.  C.  283,  71  S.  E.  346, 

17.  Bank  of  United  States  •.  Plant-  Ann.  Cas.  1912C  398  and  note. 

19.  Note:  Ann.  Cas.  1912C  4M. 
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becoming  a  shareholder  of  a  corporfltdon  and  assuming  all  the  liabili- 
ties incident  to  that  relation.'^ 

Existence  of  Relation 

274.  Acts  Constituting  Person  Stockholder. — Whether  one  becomee 
a  stockholder  by  merely  making  a  subscription  for  stock  in  a  corpora- 
tion depends,  in  a  measure  at  least,  upon  the  terms  of  his  contiwst 
and  the  charter  of  the  corporation. *  It  is  sometimes  loosely  said  that 
a  subscriber  to  stock  in  a  proposed  corporation  becomes  a  stockholder 
by  virtue  of  the  subscription,  in  the  absence  of  any  provision  to  the 
contrary.*  But  it  is  more  accurate  to  say  that  a  mere  subscription  to 
stock  in  a  proposed  corporation  does  not  constitute  the  subscriber  a 
stockholder.'  This  is  for  the  reason  that  until  the  formation  of  the 
corporation  and  an  acceptance  of  the  subscription,  the  subscription 
amounts  to  nothing  more  than  an  agreement  to  take  stock.*  It  haa 
been  held  that  where  a  statute  requires  a  preliminary  agreement  to 
take  shares  of  stock  in  a  proposed  corporation,  followed  by  the  draw- 
ing up  and  signing  of  article  of  incorporation,  merely  signing  the 
preliminary  agreement  does  not  make  one  a  stockholder;  he  must 
also  sign  the  articles  of  agreement.'  Where  persons  associate  them- 
selves together  as  a  corporation,  under  statutory  authority,  and  take 
all  the  subsequent  steps  necessary  to  perfect  itj  the  original  sub- 
scribers become  members  of  the  corporation.*  On  the  acceptance  of 
a  stock  subscription  by  the  newly  formed  corporation,  the  contract 
of  subscription  becomes  complete  and  absolute,  and  the  subscriber 
becomes  a  stockholder.'  Some  authorities  make  a  distinction  between 
a  subscriber  to  stock  in  a  proposed  corporation  and  a  subscriber  to 
stock  in  an  existing  corporation.'  In  the  case  of  a  subscription  to 
stock  in  an  existing  corporation,  until  the  subscription  is  accepted 
the  subscriber  is  not  a  stockholder.*  One  subscribing  another's  name 
for  shares  in  an  incorporated  company,  without  authority  so  to  do, 
does  not  become  a  member  of  the  corporation,  but  he  will  be  liable  for 

20.  Christopher  v.  Norrell,  201  U.     S.  Busey  v.  Hooper,  3£i  Ud.  15,  6 

S.  216,  26  S.  Ct.  502,  50  U.  S.  {L.  ed.)  Am.  Rep.  350. 
732,  5  Ann.  Cas.  740.  Note:  Ann.  Cas.  1913C  419. 

Note:  Add.  Cas.  1912C  401.  4.  Note:  Ann.  Cas.  1913C  419. 

1.  Butler  University  v.  Scoonover,      5.  Note:  Ann.  Cas.  1913C  419. 

114  Ind.  381, 16  N.  E.  642,  5  A.  S.  R.     6.  Windsor  Eletitric-Light  Co.  v. 
627;  Blien  v.  Rand,  77  Minn.  110,  79  Tandy,  66  Vt.  248,  29  lU.  248,  44 
N.  W.  606,  46  L.R.A.  618;  Huber  v.  A.  S.  R.  838. 
Martin,  127  Wis.  412, 105  N.  W.  1031,      7.  Note:  Ann.  Cas.  1913C  419. 
U35, 115  A.  S.  R.  1023.  8.  Butler  University  v.  Scoonover, 

2.  Palmetto  Lodge  No.  5  v.  Fleming,  114  Ind.  381,  16  N.  B.  642,  5  A.  S.  R. 
3  Strob.  L.  (S.  C.)  457,  49  Am.  Dec.  627. 

604.  Note:  Ann.  Cas.  1913C  419. 

Note:  Ann.  Cas.  1913C  418.  9.  Note:  Ann.  Cas.  1913C  419. 
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damages  in  action  on  the  case."  A  subscriber  to  stock  in  a  proposed 
corporation  becomes  a  stockholder,  although  he  has  not  paid  for  his 
stock.^^  The  acceptance  of  a  certificate  of  shares  of  stock  by  a  sab- 
scriber  to  the  same,  makes  him  a  stockholder,  But  though  the 
acceptance  of  a  stock  certificate  makes  a  subscriber  a  stockholder,  its 
issuance  is  not  necessary  to  constitute  him  a  stockholder.'*  The  act 
of  Toting  stock  does  not  make  voters  absolute  stockholders,  either  as 
between  tiiemselves  and  the  corporation,  or  creditors  of  the  corpora- 
tion. They  are  still  entitled  to  show  that  they  held  such  stock  as 
collateral  security,  and  not  otherwise.  One  does,  not  become  liable  as 
a  stockholder  in  a  corporation  by  the  issuing  to  him  by  the  corpora- 
tion of  stock,  when  the  entry  in  the  stock  book  shows  that  such  stock 
was  issued  as  collateral  security.**  An  assignee  of  stock  who  is 
entitled  to  have  his  transfer  recorded  on  the  corporate  books  may, 
in  equity,  compel  the  corporation  to  record  it,  or  he  may  compel  his 
assignor  to  give  him  a  proxy ;  but  until  this  is  done  he  is  not  a 
stockholder,  so  as  to  be  entitled  to  vote  the  stock  or  hold  the  office 
of  director.**  A  subscription  to  stock  on  a  condition  subsequent 
ordinarily  renders  the  subscriber  liable  as  a  stockholder.*'  On  the 
other  hand,  a  subscription  to  stock  on.  a  condition  precedent  does  not 
render  a  subscriber  a  stockholder  until  the  condition  is  performed.** 
275.  Evidence  that  Person  Is  Shareholder. — ^If  the  name  of  a  per- 
son f^pears  on  the  stock  book  of  a  corporation  as  a  stockholder,  this 
is  prima  facie  evidence  that  he  is  the  owner  of  stock.*'  And  in  a 
suit  against  him  as  such  stockholder,  the  burden  of  proof  is  on  him 
to  rebut  the  .presumption,  and  to  show  that  his  name  was  placed 
there  without  his  authority,  express  or  implied,  and  that  he  had  no 
notice  that  his  name  thus  appeared.**  According  to  some  courts  the 
stock  .book  is  admissible  upon  the  question  whether  a  certain  person 
was  a  stockholder  at  a  particular  time.*  And  to  make  entries  in  the 
stock  book  of  a  corporation  admissible  in  evidence  for  the  purpose 
of  showing  who  are  stockholders  it  is  held  not  to  be  necessary  that 

10.  Salem  Hill-Dam  Corp.  v.  Ropes,  Ann.  Cas.  1913C  415  and  note. 
9  Pick.  (Mass.)  187,  19  Am.  Dec.  363.  18.  Note:  Ann.  Cas.  1913C  421. 

11.  Note:  Ann.  Cas.  1913C  420.  19.  Semple  v.  Glenn,  91  Ala.  245, 

12.  Note:  Ann.  Cas.  1913C  420.  6  So.  46,  9  So.  265,  24  A.  S.  R.  894; 

13.  Note:  Ann.  Cas.  1913C  420.  Sherwood  v.  Illinois  Trust  &  Savings 
And  see  Bupra,  par.  182.  Bank,  195  111.  112,  62  N.  E.  835,  88 

14.  Union  Sav.  Ass'n  «.  Seligman,  A.  S.  R.  183;  Holland  v.  Dulutfa  Iron 
92  Mo.  635, 15  S.  W.  630,  1  A.  S.  H.  Min.,  etc.  Co.,  65  Minn.  324,  68  N.  AV. 
776.  50,  60  A.  S.  R.  480. 

15.  See  supra,  par.  247.  20.  Semple  v.  Glenn,  91  Ala.  245,  6 

16.  In  re  Argus  Printing  Co.,  1  N.  So.  46,  9  So.  265,  24  A.  S.  R.  894. 
D.  434,  48  N.  W.  347,  26  A.  S.  R.  1.  Tumbull  r.  Payson,  95  U.  S.  418, 
639.  12  L.R.A.  781.  24  U.  S.  (L.  ed.)  437;  Adama  v.  Clark, 

17.  Sarbach  v.  Kansas  Fiscal  Agen-  36  Colo.  65,  85  Pae.  642, 10  Ann.  Caa. 
ey  Co.,  86  Kan.  734,  122  Pac.  113,  774, 
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the  stock  book  should  have  been  kept  in  any  particular  manner  or 
that  it  contain  the  entries  prescribed  by  statute.  It  is  deemed  enough 
that  it  is  the  stock  book  of  the  corporation.^  Other  courts,  however, 
have  taken  the  view  that  the  stock  book  of  a  corporation  in  the 
absence  of  special  circumstances  is  not  admissible  to  prove  that  a 
certain  person  was  a  stockholder  when  this  question  is  in  issue.*  But 
if  the  relation  of  shareholder  has  otherwise  been  shown  to  exis^  the 
books  of  a  corporation  become  admissible  to  aid  in  determining  when 
it  commenced  and  what,  if  anything,  has  been  paid  in  upon  the 
shares.*  The  entry  of  a  person's  name  in  the  stock  book  of  a  corpora- 
tion as  a  stockholder,  supplemented  by  identifying  testimony,  has 
been  held,  in  the  absence  of  rebutting  testimony,  to  support  a  finding 
that  he  is  a  stockholder.*  And  the  relation  of  stockholders  to  an 
insolvent  corporation  as  stockholders  has  been  held  to  be  sufficiently 
shown  by  the  production  in  evidence  of  the  stock  book  of  the  cor- 
poration and  the  testimony  of  its  assignee,  who  was  its  cashier,  that 
such  book  represented  the  stockholders,  was  the  only  book  kept  for 
that  purpose,  that  it  was  kept  in  the  ordinary  course  of  business,  and 
that  Uie  persons  named  therein  took  part  in  the  stockholders'  meet- 
ings during  the  period  of  time  that  their  names  appeared  on  the 
book.'  The  transfer  book  is  not  the  only  evidence  of  the  ownership 
of  stock.  The  certificate,  which  has  always  been  deemed  prima  facie 
evidence  of  ownership  is  the  only  evidence  in  possession  of  the  owner, 
and,  where  there  has  been  no  transfer,  is  the  only  recognized  evi- 
dence of  title.'  Where  a  corporation  has  no  power  to  acquire  stock 
in  another  corporation  except  as  the  result  of  accepting  it  as  a  pledge 
for  a  loan,  and  then  foreclosing  the  pledge,  a  finding  that  it  has 
become  the  owner  of  such  stock  is  not  supported  by  evidence  merely 
showing  the  reception  by  it  of  dividends  thereon.  Though  the  evi- 
dence shows  that  the  corporation  sought  to  acquire  title  to  such  stock 
and  was  intended  to  be  vested  with  such  title,  this  is  not  sufficient 
It  must  further  be  proved  that  the  stock  was  acquired  in  some  mode 
in  which  the  corporation  was  authorized  to  acquire  it.* 

276.  Forfeiture  of  Shares. — A  corporation  organized  for  pecuniary 
profit  appears  to  have  no  power,  merely  as  an  incident  to  its  incor- 
poration, to  expel  a  member  or  declare  a  forfffiture  of  his  stock.*  A 

2.  Holland  v.  Dulath  Iron  Min.,  etc.,  Co.,  65  Minn.  324,  68  N.  W.  60,  60 
Co.,  65  Minn.  324,  68  N.  W.  50,  60  A.  S.  R.  480. 


3.  Fish  V,  Smith,  73  Conn.  377,  47  Pao.  565,  71  A.  S.  R.  145. 
Atl.  711,  84  A.  S.  R.  161;  Howard  7.  Note:  12  L.R.A.  781. 

V.  Glenn,  85  Qa.  238,  11  S.  £.  610,  8.  Chemical  Nat.  Bank  «.  Harer- 

21  A.  S.  R.  156.  male,  120  Cal.  601,  52  Pat  1071,  66 

4.  Fish  V.  Smith,  73  Conn.  377,  47  A.  S.  R.  206. 

Atl.  711,  84  A.  S.  R.  161.  9.  Budd  v.  Multnomah  St.  R.  Co., 

5.  Holland  v.  Duluth  Iron  Min.,  etc.,  15  Ore.  413,  15  Pae.  659,  3  A.  S.  B. 


A.  S.  R.  480. 


6.  Zang  u.  Wyant,  25  Colo.  561,  66 
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different  rule  prevails,  however,  in  respect  to  nonstock  corporations, 
associations  and  societies  organized  for  purposes  other  than  pecuniary 
gain.  Such  o^anizations  possess  inherent  power  to  expel  members 
for  good  cause  and  upon  due  opportunity  for  hearing  and  defense. 
This  authority  is  essential  in  order  to  preserve  the  internal  harmony 
of  the  corporation  or  association  and  to  accomplish  the  purposes  for 
which  it  has  been  organized.^*  Power  to  forfeit  or  sell  shares  of  stock 
owned  by  delinquent  stockholders  is  not  a  common-law  remedy,  and 
can  be  exercised  only  when  it  is  expressly  conferred  by  some  statute.*' 
A  by-law  of  a  corporation  may  not  impose  the  forfeiture  of  stock, 
of  goods,  or  of  other  corporate  interest  as  a  penalty  for  its  breach.'* 
So  a  by-law  of  a  corporation  declaring  that  stock  shall  be  forfeited  for 
default  in  the  payment  of  calls,  cannot  be  legally  enacted  under  a 
statute  giving  the  corporation  power  "to  make  by-laws  not  incon- 
sistent with  any  existing  law,  for  the  management  of  its  property, 
the  regulation  of  its  affairs,  and  for  the  transfer  of  stock."  "  A 
powOT  given  to  forfeit  stock  must  be  strictly  pursued,  and  if  any 
restrictions  or  limitations  imposed  by  the  charter  of  the  corporation 
have  been  disregarded,  the  alleged  act  of  forfeiture  must  be  declared 
invalid.'*  The  mere  inaction  of  stockholders  whose  shares  have 
been  subjected  to  a  void  declaration  of  forfeiture  does  not  estop  them 
bom  resisting  such  forfeiture,  nor  from  asserting  their  ownership 
of  the  stock,  where  the  forfeiture  was  for  a  default  in  the  payment 
of  instalments  which  had  not  in  fact  become  due,  because  of  the 
failure  to  publish  the  notice  requiring  payment  in  the  manner  stipu- 
lated in  the  articles  of  association,  and  Uie  corporation  was  not  one 
requiring  continuous  contributions  from  its  members  to  sustain  either 
its  existence  or  ite  business.'^  Lack  of  notice  either  personally  or  by 
mail  is  fatal  to  a  sale  of  stock  as  a  forfeiture  where  such  notice  is 
prescribed  by  by-law.'* 


169;  Cartwrigbt  v.  Dickinson,  88  Tenn. 
476,  12  S.  W.  1030,  17  A,  S.  R.  910, 
7  LJlJk..  706. 

Notes:  114  A.  S.  R.  25;  27  L.R.A. 
305. 

10.  See  MOTUAIf  BEHiSlT  SOOIBIIBS ; 

Rbugious  SodimB;  and  Sooixtiks 

AMD  Clubs. 

11.  Wall  o.  Basin  Min.  Co.,  16  Ida- 
ho 313,  101  Pae.  733,  22  UR.A.(N.S.) 
1013;  Corbin  Banking  Co.  v.  Mitebell, 
141  Ky,  172, 132  S.  W.  426,  31  L.R.A. 
(N.S.)  446;  Bndd  v.  Multnomah  St. 
R.  Co.,  15  Ore.  413,  15  Pao.  659,  3 
A.  S.  R.  169;  Cartwrigbt  e.  Dickinson, 
88  Tenn.  476,  12  S.  W.  1030,  17  A. 


S.  R.  910,  7  Ii.R.A.  700.    And  na 

supra,  par.  229. 

12.  Matter  of  Long  Island  R.  Co- 
19  Wend.  (N.  Y.)  37,  32  Am.  Dee. 
429  and  note. 

13.  Matter  of  Long;  Island  R.  Co., 
19  Wend.  (N.  Y.)  37,  32  Am.  Dee. 
429. 

14.  Morris  «.  Metalline  Land  Co- 
164  Pa.  St.  326,  30  AU.  240,  44  A. 
S.  R.  614,  27  LJt.A.  305  and  note. 

15.  Mtnris  v.  Metalline  Land  Co., 
164  Pa.  St  326,  30  Atl.  240,  44  A. 
S.  R.  614,  27  LJt.A.  305. 

16.  Note:  27  UBJl.  310; 
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Nature  of  Relation 

277.  Generally. — The  relation  of  stockholders  to  the  corporation 
whose  stock  they  hold  is  that  of  contract^  and  all  the  rights  and 
duties  of  both  partiee  grow  out  of  contract  implied  in  the  subscription 
for  stock,  construed  by  the  provisions  of  the  charter  or  articles  of 
incorporation."  The  prevailing  view  is  that  a  corporation  is  charged 
with  the  duty  of  trustee  toward  its  stockholder  for  many  purposes;  ^* 
although  there  is  authority  to  the  contrary.^'  So  it  has  been  held  that 
a  stockholder  in  a  corporation  sustains  to  the  directors  the  relation  of 
a  cestui  que  trust" 

278.  Personality  and  Interest  of  Shareholder  and  Corporation.— 
Generally,  and  for  most  purposes,  a  corporation  is  a  legal  entity 
distinct  from  the  body  of  its  stockholders.*  There  is  no  rule  of  law 
which  charges  a  director  or  stockholder  of  a  corporation  with  actual 
knowledge  of  its  business  transactions  merely  because  he  is  such 
director  or  stockholder.*  Similarly  a  corporation  is  not  a£fected  with 
notioe  or  knowledge  of  facts  merely  because  some  of  its  promoters  who 
organized  the  corporation  had  knowledge  of  such  facta,  or  merely 
because  some  of  its  stockholders  had  such  notice.*  In  any  event,  to 
render  the  knowledge  of  the  individual  corporators  the  knowledge  of 
the  corporation  it  must  be  the  knowledge  of  all  the  corporators.* 
A  stockholder  is  not  individually  liable  for  a  debt  of  the  corporation, 
and  therefore  a  promise  by  him  guaranteeing  the  payment  of  a  debt 
of  the  corporation  is  ordinarily  a  promise  to  answer  for  the  debt  of 
another,  and,  if  not  in  writing,  is  within  the  statute  of  frauds.*  Stock- 
holders in  a  corporation  are  incompetent  as  jurors  in  an  action  to 
which  the  corporation  is  a  party  or  in  which  it  is  directly  interested.* 

17.  Supply  Ditch  Co.  v.  Elliott,  10  Bank  v.  Parsons,  54  Minn.  56,  55  N. 
Colo.  327,  15  Pac.  691,  3  A.  S.  R.  W.  825,  40  A.  S.  R.  299;  Bailey  v. 
586.  Bancker,  3  Hill  (N.  Y.)  168,  38  Am. 

18.  Supply  Ditch  Co.  v.  EUiott,  10  Dec.  625;  Goldie-KIenert  Distributing 
Colo.  327,  15  Pac.  691,  3  A.  S.  R.  Co.,  67  Wash.  264,  121  Pac.  60,  Ann. 
586;  Caumns  v.  Memphis  Ga:-Light  Cas.  1913D  849.  See  also  aupra,  par. 
Co.,  85  Tenn.  683,  4  S.  W.  287,  4  3. 

A.  S.  R.  786.  2.  Rudd  «.  Robinson,  126  N.  T.  113, 

Note:  53  Am.  Dec.  637.  26  N.  E.  1046,  22  A.  S.  R.  816,  12 

19.  Hodges  V.  New  England  Screw  L.R.A.  473. 

Co.,  1  R.  I.  312,  53  Am.  Dec.  624  and  3.  Franklin  Min.  Go.  v.  O'Brien,  23 

note.  Colo.  129,  43  Pac.  1016,  55  A.  S.  R. 

80.  Pearson  v.  Concord  R.  Corp.,  118;  Mercantile  Nat.  Bank  v.  Panons, 

62  N.  H.  537, 13  A.  S.  R.  590.  54  Minn.  56,  55  N.  W.  825,  40  A.  S. 

1.  Ball's  Safe  Co.  v.-  Herring-Hall-  R.  299. 

Marvin  Safe  Co.,  146  Fed.  37,  76  C.  4.  Mercantile  Nat  Bank  v.  Parsons, 

a  A.  495,  14  Ii.Rjl.(N.S.)  1182;  54  Minn.  56,  55  N.  W.  825,  40  A.  B. 

Franklin  Min.  Co.  «.  O'Brien,  22  Colo.  R.  299. 

129,  43  Pac.  1016,  55  A.  S.  R.  118;  6.  And  see  Statdti  or  Frauds. 

Merrill  v.  Suffolk  Bank.  31  l^c.  57,  6.  Stone  v.  Montiedlo  Constr.  Co* 

50  Aa.  Dae.  649;  Mervantila  Nat  135  Ky.  659,  U7  S.  W.  369,  21  Ann. 
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But  a  juror  or  judge  is  not  always  disqualified  in  a  suit  by  a  cor- 
poration merely  because  he  is  related  to  some  of  the  stockholders  in 
the  corporation.'  It  has  been  held,  however,  in  a  number  of  cases 
that  in  a  trial  wherein  a  corporation  ia  a  party  a  person  is  incompetent 
to  serve  as  a  juror  who  is  related  within  the  prescribed  degree  to  a 
stockholder  therein.*  It  has  also  been  held  that  a  person  related  to 
a  policy  holder  in  a  mutual  insurance  company  is  disqualified  from 
acting  as  a  juror  in  a  trial  in  which  such  company  is  a  party.*  But 
the  person  to  whom  the  juror  is  related  must,  in  order  to  disqualify 
the  juror,  be  a  stockholder  at  the  time  of  the  trial.  It  is  not  suffi- 
cient to  prove,  subsequently,  that  he  is  a  stockholder  at  the  time  of 
the  hearing  of  a  motion  for  a  new  trial.*"  As  to  the  proposition  that 
an  oflicer  of  a  corporation  is  not  disqualified  to  take  an  acknowledg- 
ment of  an  instrument  in  which  the  corporation  is  beneficially  inter- 
ested, there  appears  to  be  no  disagreement.  But  there  is  some  dif- 
ference of  opinion  as  to  whethra  stockholder  of  such  a  corporation 
has  such  an  interest  as  disqualifies  him  from  tfddng  an  acknowledg- 
ment of  the  instrument.** 

279.  Acts  Binding  Corporation  as  Binding  Stockholder  Also. — ^A 
stockholder  is  not,  in  any  sense,  a  party  to  a  judgment  rendered  against 
a  corporation  of  which  he  is  a  member,  nor  does  such  judgment  bind 
his  individual  property.*'  Yet  a  stockholder  is  concluded  by  a  judg- 
ment in  an  action  against  the  corporation  to  enforce  a  corporate 
obligation,  although  he  is  not  a  party  to  the  suit  as  an  individual, 
but  only  through  representation  by  the  corporation;  the  theory 
being  that,  though  not  personally  served  with  process,  he  is  before 
the  court  as  an  integral  part  of  the  corporation  and  represented 
by  it.*'  And  ordinarily,  it  must  be  conceded  that  a  judgment  against 
a  corporation  is  binding  on  its  stockholders  if  the  court  had  juris- 
diction and  the  judgment  is  not  the  product  of  fraud  or  collusion.** 
Officers  and  stockholders  of  a  corporation  who,  as  its  agents,  sell  its 
business  and  good  will,  ere  not,  merely  because  they  participate  in  the 

Cas.  640,  40  L.R.A.(N.S.)  978  and  108  Mo.  588,  18  S.  W.  236,  32  A.  8. 

note.  R.  624. 

7.  Stone  v.  Monticello  Constr.  Co.,  13.  Commonwealth  Mut.  Fire  Ins. 
135  Ky.  659,  117  S.  W.  369,  21  Ann.  Co.  u.  Hayden,  60  Neb.  636,  83  N.  W. 
Gas.  640, 40  L.R.A.(N.S.)  978.  922,  S3  A.  S.  B.  646,  reversed  on  otber 

8.  Notes:  40  L.R.A.(N.S.)  979  ;  21  grounds  on  rehearing,  61  Neb.  464,  85 
Ann.  Gas.  642.  Neb.  443. 

9.  Note:  21  Ann.  Cas.  642.  14.  Converse  v.  Aetna  Nat  Bank, 

10.  Note:  21  Ann.  Gas.  643.  79  Conn.  163,  64  AU.  341,  7  Ann.  Cas. 

11.  Soutbern  Iron  &  Gqaipoient  Go.  75.  And  see  Merrill  v.  Saffcdk  Bank, 
«.  Voyles,  138  Ga.  258,  75  S.  E.  248,  31  Me.  57,  50  Am.  Dec.  649. 

Ann.  Gas.  1913D  369  and  note,  41  Notes:  103  A.  S.  R.  326;  2  L.B.A. 

L.R.A.(N.S.)  375  and  note.   And  see  270  ;  33  LJt.A.(N.S.}  910;  36  LhR.A. 

AcKNowLEDGUENTs,  vol.  1,  p.  272.  (N.B.)  178.   And  see  imfra,  par.  40i. 

12.  Wilson  V.  St.  Louis,  etc.,  £.  Co., 
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sale  and,  aa  stockholders,  receive  its  benefits,  bound  by  the  stipulations 
of  the  contract  against  re-engaging  in  business.**  But  by  becoming 
a  stockholder  in  a  corporation,  one  consents  to  become  bound  by  a 
subsequent  statute  valid  as  against  the  corporation,  requiring  it  to 
pay  its  employees'  wages  weekly.** 

280.  Proprietary  Interest  of  Shareholders.— Shares  of  stock  in  a 
corporation  constitute  a  species  of  property  entirely  distinct  from  the 
corporate  property,  and  a  shareholder  has  no  distinct  and  individual 
title  to  the  moneys  or  property  of  the  corporation,  nor  any  actual 
control  over  it.**  The  shares  simply  represent  the  proportion  to 
which  the  respective  shareholders,  who  may  be  such  at  the  date  of 
distribution,  are  severally  entitled  in  the  distribution  of  profits  arising 
from  the  corporate  business  which  may  be  made  from  time  to  time, 
and  in  the  final  distribution  of  the  estate  of  the  corporation,  when 
from  any  cause  it  shall  cease  to  exist,  and  its  estate  shall  have  been 
fiiUy  administered.**  When  one  purchases  or  acquires  stock  in  a 
corporation,  no  matter  at  what  time,  he  acquires  a  fractional  interest 
in  tihe  capital  stock,  assets,  profits  and  liabilities  of  the  corporation.** 
While  shares  of  stock  are  personal  property,  they  are  none  the  less 
an  indivisible  interest  in  the  corporation.  If  the  property  of  the 
corporation  is  land,  then  the  owner  of  the  shares  of  stock  has  an 
interest  in  the  land  of  the  corporation.  If  the  corporation  is  dealing 
in  cattle  and  horses,  the  owner  of  the  shores  of  stock  has  an  interest 
in  the  value  of  the  horses  and  cattle,  with  the  management,  of  course, 
in  the  corporation.  If  it  is  dealing  in  mines,  the  owner  of  the  stock 
has  an  interest  in  the  ore  which  the  corporation  possesses;  and  it  is 
an  indivifflble  interest,  an  intei%st  that  reaches  to  the  property  of  the 
corporation  as  a  whole  and  does  not  reach  to  any  segregated  part.** 
The  ownership  of  shares  gives  to  the  shareholder  no  legal  title  to 
the  property  of  the  corporation.  That  remains  in  the  corporation, 
and  not  in  the  shareholdws.*   And  the  fact  that  one  owns  all  the 

16.  Hall's  Safe  Co.  v.  Herring-Hall-  520;  Jones  v.  Concord,  etc.,  R.  Co.,  67 

Marvin  Safe  Co.,  146  Fed.  37,  76  C.  N.  H.  234,  30  Atl.  614,  68  A.  S,  R. 

C- A.  495, 14  L.R.A.(N.S.)  1182;  Mer-  650;  Lancaster  Trust  Co.  v.  Mason, 

chants'  Ad-Sign  Co.  o.  Sterling,  124  152  N.  C.  660,  68  S.  E.  235,  136  A. 

Cal.  429,  57  Pac.  468,  71  A.  S.  R.  S.  R.  851;  Oliver's  Estate,  136  Pa.  St. 

H  46  L.R.A.  142.  43,  20  AU.  527,  20  A.  S.  R.  894,  9 

16.  Lawilnce  v.  Rutland  R.  Co.,  80  L.R.A.  421;  Gamble  v.  Dawson,  67 
Vt.  370,  67  Atl.  1091,  13  Ann.  Cas.  Wash.  72,  120  Pae.  1060,  Ann.  Gas. 
475,  15  L.R.A.(N.S.)  350.  1913D  501. 

17.  Monongahela  Bridge  Co.  «.  19.  Barrick  v.  Gifford,  47  Ohio  St 
Pittsburg,  etc.  Traction  Co.,  196  Pa.  180,  24  N.  E.  259,  21  A.  S.  R.  798. 
SC.  25,  46  Atl.  99,  79  A.  S.  R.  685  ;  20.  Gamble  v.  Dawson,  67  Wash.  72, 
Spokane  Trust  Co.  v.  Spokane  Co.,  70  120  Pac.  1060,  Ann.  Cas.  1913D  501. 
Wash.  48,  126  Pac.  54,  Ann.  Cas.  1.  De  la  Vergne  Refrigerating 
1914B  641.  Mach.  Co.  v.  German  Sav.  Inst.,  175 

18.  Kobl  V.  Lilientb^,  81  Cal.  378,  U.  S.  40,  20  S.  Ct.  20,  44  U.  S.  (L. 
20  Pme.  401,  22  Pac  689,  6  LJC.A.  ed.)  65;  Kobl  v.  LiUenthal,  81  CaL 
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stock  of  a  corporation  does  not  make  him  the  owner  of  its  property  * 
But  the  act  of  dissolution  of  a  corporation  works  a  change  in  tiie 
form  of  the  interests  of  its  memberSj  by  destroying  the  stock,  and 
substituting  the  thing  which  the  stock  represented,  that  is/  a  legal 
interest  in  the  property,  and  leaves  the  members  to  such  a  division 
of  this.'  If  a  corporation  has  no  stock  itfi  members  are  posseted  of 
no  property  interest  therein  * 

281,  Shareholders  Acting  for  Corporation. — Corporations  represent 
their  stockholders  in  all  matters  within  the  scope  of  their  corporate 
powers  transacted  in  good  faith  by  the  officers  of  the  corporation  * 
It  is  a  familiar  rule  of  law  that  a  corporation  has  a  person&Jity  of  its 
own,  distinct  from  its  stockholders,  and  that  it  is  not  affected  by 
contracts  made  directly  by  its  atockholdere  with  third  persons  whether 
they  own  much  or  little  of  its  capital  stock.*  It  follows  that,  generally 
speaking,  the  assent  of  the  directors  of  a  corporation  is  necessary  to 
vahdate  a  corporate  act.'  The  members  of  a  corporation  ccuinot, 
like  the  members  of  a  copartnership,  make  an  agreement  among 
themselves  informally.  The  corporation  must  act  as  a  body.'  The 
stockholders,  as  such,  have  no  title  to  the  corporate  property  which 
they  may  convey  or  encumber  in  their  own  name,  as  the  corporation 
must  act  through  its  proper  agents  and  in  the  pr^Ksribed  way.*  Even 
a  sole  stockholder  of  a  corporation  has  no  title,  legal  or  equitable,  to 
its  property,  which  he  can  convey  by  a  deed  in  his  own  name.^*>  A 
contract  between  peraons  who  are  equal  owners  of  all  the  stock  of  a 


378, 20  Pae.  401,  22  Fac.  689,  6  LJI.A.  606,  S6  N.  £.  388,  75  A.  S.  R.  133. 

S20;  Coal  Belt  Electric  R.  Co.  v.  Pea-  .  6.  Sellers  v.  Oreer,  172  HI.  549,  50 

body  Coal  Co.,  230  111.  164,  82  N.  £.  N.  E.  246,  40  L.Rj^.  689;  HarriB  «. 

627,  120  A.  S.  B.  282,  13  LJt.A.  Muskinsnm  Mfg.  Co.,  4  Bladcf.  (lad.) 

(N.S.)  1144;  Goolter  «.  Robertson,  24  267,  29  Am.  Dec.  372;  Fitzpatrit^  «. 

Miss.  278,  57  Am.  Dee.  168;  Home  F.  O'Neill,  43  Mont.  552,  118  Pac.  273, 

Ins.  Co.  «.  Barbez>  67  Neb.  644,  93  N.  Ann.  Cas.  I912C  296  and  note.  See 

W.  1024,  108  A.  S.  R.  716,  60  L.R.A.  also  aupra,  par.  3. 

927;  Be  Oliver's  Estate,  136  Fa.  St.  7.  Note:  Ann.  Caa.  1912C  300. 

43,  20  Atl.  527,  20  A.  8.  R.  894,  9  8.  .Jackson  «.  Hooper,  76  N.  J.  Gq. 

LJI.A.  421.  502.  75  AtL  568,  27  L.RX(N.S.}  658; 

2.  Angle  v.  Chicago,  etc.,  R.  Co.,  151  Dennis  v.  Joslin  Mfg.  Co.,  19  R.  I. 
U.  S.  1,  14  S.  Ct.  240,  38  U.  8.  (L.  666,  36  Atl.  129,  61  A.  S.  R.  805. 
•d.)  55;  Lomsville  v.  McAteer,  81  8.  9.  Humphrors  v.  MeKissock,  140  V. 
W.  698,  26  Ky.  I*  Rep.  425,  1  L.B.A.  S.  304,  U  S.  Ct.  779,  35  U.  S. 
(N.S.)  766;  Parker  «.  Bethel  Hotel  (L.  ed.)  473;  Home  Fire  Ins. 
Co.,  96  Tenn.  262,  34  S.'  W.  2P9,  31  Co.  v.  Barber,  67  Neb.  644,  93  N.  W. 
hJtJi.  706;  Button  v.  Hoffman,  61  1024,  108  A.  S.  R.  716,  60  L.R.A. 
Wis.  20,  20  N.  W.  667,  50  Am.  Rep.  927;  Puritan  Coal  Min.  Co.  v.  Fenn- 
131.  And  see  nipra,  par.  168.  sylvanta  B.  Co.,  237  Pa.  St.  420,  85 

3.  Lauman  v.  Lebanon  Valley  B.  Atl.  426,  Ann.  Cas.  1014B  37. 

Co.,  30  Pa.  St.  42,  72  Am.  Dec.  683.  10.  Parker  v.  Bethel  Hotel  Co.,  96 

4.  Mason  «.  Atlanta  Fire  Co.,  No.  Tenn.  252»  34  S.  W.  209,  31  LJLA. 
1,  70  Ga.  604,  48  Am.  Bep.  585.  706. 

6.  Sinjcer  v.  Hutchinson,  183  111. 
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corporation  except  two  shares,  of  which  one  is  controlled  by  each  of 
tliern,  by  which  they  assume  to  divide  and  dispose  of  the  property 
of  the  corporation,  is  not  obligatory  upon  the  corporation.^^  Simi- 
larly a  stockholder  has  no  implied  authority  to  make  a  contract  for 
the  corporation  merely  because  he  owns  a  large  majority  of  the  stock 
and  has  power  thereby  to  select  and  control  the  board  of  directors." 
If,  in  any  particular  case,  stockholders  have  authority  to  manage  the 
affairs  of  a  corporation — in  other  words,  to  discharge  the  functions 
of  directors,  and  undertake  to  do  so — they,  for  all  the  purposes  of 
the  affairs  thus  managed,  become  directors  in  effect,  and  occupy, 
for  the  purposes  of  such  affairs,  the  same  relation  of  touat  which  direc- 
tors ordinarily  hold  toward  the  corporation. 

282.  Dealings  of  Shareholder  with  Corporation. — Shareholders,  it 
is  said,  have  as  much  right  to  contract  with  a  corporation  as  if  they 
were  strangers.**  So,  a  corporator  may  sustain  the  relation  of  debtor 
or  creditor  in  regard  to  the  corporation,  and  in  the  latter  capacity 
receive  a  security  from  it."  And  stockholders  of  a  corporation  have 
the  same  right  that  strangers  have  to  purchase  its  property,  and  take 
possession  thereof  during  the  pendency  of  a  suit  to  forfeit  its  charter. 
But  a  contract  Wtween  a  corporation  and  a  stockholder  therein,  entered 
into  through  directors  to  whom  he  has  assigned  stock  in  order  to 
make  them  eligible  as  directors,  is  in  effect  a  contract  by  the  stock- 
holder with  himself,  and  if  made  for  the  purpose  of  producing  a  proHt 
for  him,  is  a  fraud  upon  the  corporation  and  void.*'  And  a  corpora- 
tion is  entitled  to  the  benefit  of  the  transaction  where  majorily  stock- 
holders personally  purchase,  at  a  discount,  mortgage  notes  outstand- 
ing against  the  company,  the  offer  to  sell,  which  it  was  well  able  to 
accept,  having  been  originidly  made  to  the  company  and  then  so 
changed  at  tJbe  request  of  one  of  the  purchasing  stockholders  as  to 
make  it  a  personal  offer,  and  the  acting  directors  being  either  parties 
to  the  purchase  or  acquiescing  in  the  transaction.*^  But  a  shareholder 
in  a  corporation  is  not  chargeable  with  constructive  notice  of  resolu- 
tions adopted  by  its  board  of  directors,  or  of  provisions  in  its  by-laws 
regulating  the  mode  in  which  its  business  shall  be  transacted  with 

11.  Sellers  v.  Greer,  172  HI.  549,  50  Bird  Coal,  etc.,  Co.  v.  Humes,  157  Pa. 
N.  E.  246,  40  L.R.A.  589.  St.  278,  27  AU.  750,  37  A.  S.  R.  727. 

12.  Joned  t>.  Williams,  139  Mo.  1,  15.  Gordon  v.  Preston,  1  Watti 
39  S.  W.  486,  40  S.  W.  363,  61  A.  (Pa.)  385,  26  Am.  Dec.  75. 

S.  R.  436,  37  L.R.A.  682.  16.  Havemeyer  v.  Superior  Court 

18.  Crichton  v.  Webb  Press  Co.,  113  84  Cal.  327,  24  Pae.  121,  18  A.  S.  E. 

U.  167,  36  So.  926,  104  A.  S.  R.  500,  192,  10  L.R.A.  627.  ^ 

67  L.R.A.  76.  17.  Jones  t>.  Green,  129  Mich.  203, 

14.  Havemeyer  t;.  Superior  Court,  88  N.  W.  1047,  95  A.  S.  R.  433. 

84  Cal.  327,  24  Pac.  121,  18  A.  S.  R.  18.  Young  tJ.  Columbia  Land  &  In- 

192,  10  L.R.A.  627;  Lexington  Life,  vestment  Co.,  53  Ore.  4^  99  Pac.  936, 

Fire  &  Marine  Ins.  Co.  r.  Page,  17  B.  101  Pac.  212,  133  A.  S.  R.  84i. 
Hon.  (Ky.)  412,  66  Am.  Dee.  165; 
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Hb  customets;  and  when  he  deals  with  the  corporation  aa  a  customer, 
his  rights  are  in  no  wise  limited  by  its  regulations  or  by-laws  not 
brought  to  his  knowledge.** 

Minority  Rights 

283.  Generally. — ^The  holders  of  the  majority  of  the  stock  of  a 
corporation  have  the  power,  by  the  election  of  directors  and  by  the 

vote  of  their  stock,  to  do  everything  that  the  corporation  can  do. 
Their  power  to  control  them  and  direct  the  action  of  the  corporation 
places  them  in  its  shoes,  and  constitutes  them  the  actual,  if  not  the 
technical,  trustees  for  the  holders  of  the  minority  of  the  stock.  They 
draw  to  themselves  and  use  all  the  powers  of  the  corporatioD.  In 
effect,  they  hold  an  irrevocable  power  of  attorney  from  the  minority 
stockholders  to  manage  and  to  sell  the  property  of  the  corporation, 
for  themselves  and  for  the  minority.  Times,  places,  and  notices  of 
meetings  of  the  directors  and  of  meetings  of  stockholders  become  of 
secondary  importance,  because  the  presence,  the  vote,  and  the  protest 
of  holders  of  the  minority  of  the  stock  are  unavailing  against  the  will 
of  the  holders  of  the  majority.  The  minority  can  act  and  contract 
regarding  the  corporate  property,  they  can  preserve  and  protect  their 
interests  in  it,  only  through  the  majority  and  through  the  courts.** 
This  devolution  of  unlimited  power  imposes  on  the  holders  of  the 
majority  of  the  stock  a  correlative  duty,  the  duty  of  a  fiduciary  or 
agent,  to  the  holders  of  the  minority  of  the  stock,  who  can  act  only 
throu^  them — the  duty  to  exercise  good  faith,  care,  and  diligence 
to  make  the  property  of  the  corporation  produce  the  largest  posmble 
amount,  to  protect  the  interests  of  the  holders  of  the  minority  of  the 
stock,  and  to  secure  and  pay  over  to  them  their  just  proportion  of 
the  income  and  of  the  proceeds  of  the  corporate  property.*   In  this 

19.  Peanali  «.  WeBtem  Union  Tel.     Note:  103  A.  8.  B.  551. 

Co.,  124  N.  7.  256,  26  N.  £.  53^  21  1.  Wbeeler  v.  AbUene  Nat.  Bank 
A.  S.  B.  662.  Bldg.  Co.,  159  Fed.  391,  89  G.  C.  A. 

20.  Wheeler  v.  Abilene  Nat  Bank  477,  14  Ann.  Cas.  917,  16  L.BJL. 
Bldg.  Co.,  159  Fed.  391,  89  G.  C.  A.  (N.S.)  892;  Crichton  v.  Webb  Pnee 
477,  14  Ann.  Cw.  917,  16  L.R.A.  Co.,  113  La.  16^  36  So.  926,  104  A. 
(N.S.)  892;  Culver  Lumber,  etc,  Co.  S.  B.  500,  67  L.B.A.  76;  Miner  «. 
v:  Colver,  81  Ark.  102,  99  S.  W.  391,  BeUe  Isle  lee  Co.,  93  Mich.  07,  63  N. 
US  A.  8.  B.  17;  Miner  v.  Belle  Isle  W.  218, 17  L.B.A.  412;  Sparrow  v.  B. 
I68  Co.,  93  Mich.  97,  53  N.  W.  218,  Bement  ft  Sons,  142  Mich.  441, 105  N. 
17  L.B:A.  412;  Paeifie  B.  Co.  v.  W.  881,  10  LJeA..(N.S.)  726  and 
Hngfaes,  22  Mo.  291, 64  Am.  Dec.  265;  note;  Oamble  v.  Qarans  County  Water 
Tuner  v.  Lindell  By.  Co.,  180  Mo.  1,  Co.,  123  N.  T.  91,  25  N.  E.  201,  9 
79  S.  W.  156, 103  A.  8.  B.  634;  Cates  Lit.A.  527;  Farmers'  Loan,  etc,  Co.  «. 
«.  Sparkman,  73  Tex.  488,  11  S.  W.  New  York,  etc..  By.  Ca,  150  N.  T. 
846,  15  A.  S.  B.  806;  Lather  «.  C.  J.  410,  44  N.  E.  1043,  55  A.  8.  B.  689, 
Luther  Co.,  118  Wis.  112,  94  N.  W.  34  LJt.A.  76;  White  v.  Kincud,  149 
69,  99  A.  S.  B.  977.  N.  a  415,  63  8.  E.  109,  128  A.  a 
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respect,  the  majority  stand  in  much  the  same  attitude  toward  the 
minority  that  the  directors  sustain  toward  the  stockholders.*  Courts 
of  equity  are  prompt  to  redress  the  injuries  of  minority  stockholders 
against  the  wrongdoing  of  the  majority,  after  the  former  have  sought 
rehef  through  the  corporation  without  success.'  But  mere  errors  of 
judgment  are  not  sufficient  as  grounds  for  equity  interference.*  The 
breach  of  duty  by  a  corporation,  authorizing  equitable  suit  by  a  share- 
holder for  damage  in  tiie  depreciation  of  his  stock,  does  not  refer  to 
mere  mismanagement  or  neglect  of  the  officers  or  directors  in  the 
control  of  the  corporate  affairs,  or  the  abuse  of  discretion  lodged-  in 
them  in  the  conduct  of  the  corporation  business.  To  authorize  such 
suit,  there  must  be  injurious  acts  ultra  vires,  fraudulent  and  injurious 
practices,  abuse  of  power,  and  oppression  on  the  part  of  the  corpora- 
tion or  its  officers,  clearly  subversiTe  of  the  rights  of  the  minority 
or  of  a  stockholder,  and  which,  without  such  suit,  would  leave  him 
remediless.*^  And  to  warrant  the  interposition  of  a  court  in  favor 
of  the  minority  shareholders  as  against  the  contemplated  action  of 
the  majority,  where  such  action  is  within  the  corporate  powers,  a  case 
must  be  made  out  which  plainly  shows  that  such  action  is  so  far 
opposed  to  the  true  interests  of  tiie  corporation  itself,  as  to  lead  to 
the  clear  inference  that  no  one  thus  acting  could  have  been  influenced 
by  any  honest  desire  to  secure  such  interests,  but  that  he  must  have 
acted  with  an  intent  to  subserve  some  outside  purpose,  regardless  of 
the  consequences  to  the  company,  and  in  a  manner  inconsistent  with 
its  interest.*  Ordinarily  a  court  of  equity  will  not  prevent  the  major- 
ity of  the  stockholders  of  a  corporation  from  pursuing  a  certain  course 


R.  663.  23  L.R.A.(N.S.)  1177;  Eaton 
*  o.  Robinson,  19  R.  1. 146,  31  Atl.  1058, 
32  Atl.  339,  29  L.R.A.  100. 

Notes:  2  L.R.A.(N.S.)  494;  IB 
L.RJL.(N.S.)  899. 

2.  Farmers'  Loan,  etc.,  Co.  v.  New 
York,  etc.,  Ry.  Co.,  150  N.  Y.  410, 
44  N.  E.  1043,  55  A.  S.  R.  689,  34 
LJI.A.  76. 

5.  HcCunpbell  v.  Fonntain  Head  R. 
Co.,  Ill  Tenn.  55,  77  S.  W.  1070,  102 
A.  S.  R.  731. 

4.  Post  V.  Buck's  Stove  &  Range 
Co.,  200  Fed.  918,  119  C.  C.  A.  214, 
43  L.R.A.(N.S.)  498;  United  States 
Steel  Corp.  ».  Hodge,  64  N.  J.  Eq. 
807,  54  Atl.  1,  60  L.R.A.  742;  Leslie 
V.  Lorillard,  110  N.  Y.  519,  18  N.  E. 
363,  1  L.R.A.  456. 

6.  Republican  Monntain  Silver  Mines 
«.  Brown,  58  Fed.  644,  19  U.  S.  Ap- 


203,  7  C.  C.  A.  412,  24  L.R.A.  776; 
Wheeler  v.  Pullman  Iron  &  Steel  Co., 
143  111.  197,  32  N.  E.  420,  17  L.R.A. 
818;  Shaw  v.  Davis,  78  Md.  308,  28 
Atl.  619,  23  L.R.A.  294;  Hill  v.  Mur- 
phy, 212  Mass.  1,  98  N.  E.  781,  Ann. 
Gas.  1913C  374,  40  L.RJL.(N.S.)  1102: 
Story  o.  Jersey  City,  etc.,  R.  Co.,  18 
N.  J.  Eq.  13,  84  Am.  Dee.  134;  United 
States  Steel  Corp.  v.  Hodge,  64  N.  J. 
Eq.  807,  54  Ati.  1,  60  L.R.A.  742; 
Qamble  u.  Queens  County  Water  Co., 
123  N.  Y.  91,  25  N.  E.  201,  9  L.R.A. 
527;  Gates  «.  Sparkman,  73  Tex.  488, 
11  S.  W.  846, 15  A.  S.  R.  806;  Hearst 
t).  Putnam  Min.  Co.,  28  Utah  184,  77 
Pac.  753,  107  A.  8.  R.  698,  66  L.RjL 
784. 

6.  Gamble  t>.  Qneena  Gonnty  Water 
Co.,  123  N.  Y.  91,  25  N.  E.  201,  9 
L.R.A.  627. 
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of  action^  at  the  suit  of  the  minority,  simply  upon  the  allegation  that 
such  action  will  involve  the  corporation  in  litigation.' 

284.  Ultra  Vires  Acts  in  General. — ^Everything  done  by  a  corpora- 
tion, not  authorized  under  powers  expressly  or  by  necessary  implica- 
tion conferred  by  law,  is  voidable  at  the  instance  of  stockholders 
objecting,  and  not  barred  of  relief  by  laches  or  an  estoppel.*  In  a 
proper  case  a  stockholder  may  apply  to  a  court  of  equity  for  a  pre- 
ventive remedy  by  injunction  to  restrain  those  who  are  administering 
the  affairs  of  the  corporation  from  doing  acts  which  are  ultra  vires.* 
But  a  stockholder  cannot  assail  as  ultra  vires  a  contract  made  by  a 
corporation  to  buy  off  the  competition  of  &  rival  company,  such  a 
contract  being  within  the  discretionary  powers  of  the  directors.*"  And 
a  stockholder  cannot  maintain  an  action  against  his  corporation  for 
equitable  relief  against  his  corporation's  ultra  vires  but  not  illegal 
acts,  where,  with  the  knowledge  of  their  character,  he  has  accepted 
pecuniary  benefits  under  such  acts  either  before  or  since  the  commence- 
ment of  his  action." 

285.  Dealings  of.  Majority  with  Themselves  Generally. — On  com- 
plaint of  minority  stockholders  the  court  will  intervene  to  protect 
their  interests,  where  Uie  majority  of  the  stockholders  of  a  corpora- 
tion have  gone  on,  over  the  protest  of  the  minority,  and  dealt  with 
themselves.'*  In  determining  the  question  whether  or  not  the  price 
paid  by  a  corporation  to  one  of  its  directors  for  property  owned  by 
him,  by  direction  of  a  majority  of  the  shareholders,  of  which  he  w&b 
one,  is  so  excessive  as  to  constitute  a  fraud  on  the  rights  of  the  minor- 
ity, the  value  of  the  time  and  the  interest  on  the  money  which  he 
has  expended  thereon  may  be  added  to  its  cost,  and  he  may,  in  addi- 
tion, be  allowed  a  fair  profit  thereon,  and  whatever  advantage  he  may 
have  gained  by  a  fortunate  purchase  of  materials  used.*' 

286.  Acquisition  of  Corporate  Property  by  Majority. — ^It  ia  a  vei^ 
general  rule  that  the  majority  stockholders,  acting  together,  or  a  single 
majority  stockholder,  whether  it  be  a  person  or  another  corporation, 
may  not  take  advantage  of  the  control  which  such  position  gives,  to 

7.  Converse  v.  Hood,  149  Mass.  471,  Co.,  28  Utah  184,  77  Pae.  753,  107 
21  N.  E.  878,  4  L.R.A.  521.   And  see  A.  S.  R.  698,  66  L.R.A.  784. 

infra,  par.  677  et  seq.  10.  Leslie  v.  Lorillard,  110  N.  Y. 

8.  Bradley  v.  Ballard,  55  111.  413,  8  519, 18  N.  E.  363,  1  L.R.A.  456. 

Am.  Rep.  656.  11.  Wormser  v.  Metropolitan  St.  R. 

Notes:  97  A.  S.  R.  43;  52  L.R.A.  Co.,  184  N.  Y.  83,  76  N.  E.  1036,  112 

388;  15  Ann.  Caa.  427.  A.  S.  B.  596,  6  Ann.  Cas.  123  and 

9.  Bliss  V.  Anderson,  31  Ala.  612,  note. 

70  Am.  Dee.  511;  Alexander  v.  Atlanta  12.  Crichton  v.  Webb  Press  Co.,  113 

&  W.  P.  R.  Co.,  113  Ga.  193,  38  S.  E.  La.  167,  36  So.  926,  104  A.  S.  R.  500, 

772,  54  L.R.A.  305;  Victor  v.  Lonise  67  L.R.A.  76. 

CoUon  Mills,  148  N.  C.  107,  61  S.  E.  13.  Gamble  v.  Qaeens  Coanty  Water 

648,  16  Ann.  Cas.  291,  16  L.R.A.  Co.,  123  N.  Y.  91,  25  N.  E.  201,  9 

(N.S.)  1020;  Hearst  v.  Putnam  Min.  L.R.A.  627. 
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purchase  the  property  of  the  corporation  at  a  low  price,  to  the  detri- 
ment of  the  interests  of  the  minority.^*  And  the  same  is  true  of  any 
lease  of  tiie  corporate  property  which  the  majority,  acting  for  the 
corporation,  may  make  to  themselves."  So  the  sale  or  lease  of  corpo- 
rate property  to  another  corporation  which  owns  the  majority  of  the 
stock  will  be  declared  void,  or  set  aside  at  the  suit  of  a  minority  stock- 
holder.i*  Even  where  the  majority  of  the  stockholders  of  a  corpora- 
tion are  authorized  by  statute  to  dissolve  the  corporation  and  sell  its 
property  and  divide  the  proceeds,  despite  the  opposition  of  the  minor- 
ity stockholders,  the  majority  cannot  exercise  their  powers  in  a  way 
to  buy  the  property  for  themselves  and  exclude  the  minority  from 
a  {air  participation  in  the  fruits  of  the  sale.^'  A  sale  by  majority 
stockholders  to  themselves  is  not  validated  by  the  mere  fact  that  the 
legal  formalities  have  been  complied  with ;  and  it  is  immaterial  whether 
a  majority  of  the  stock  is  held  by  an  individual,  a  group  of  individ- 
uals, or  a  corporation,  and  whether  the  sale  is  made  directly  to  the 
majority  stockholders  or  to  another  corporation  which  they  control, 
or  by  means  of  a  consolidation.**  In  disposing  of  corporate  assets 
majority  stockholders  are,  according  to  some  decisions,  in  the  position 
of  trustees,  whose  sales  to  themselves,  even  though  fair,  ore  voidable 
at  liie  election  of  the  cestuis  que  trustent.^*  According  to  other  deci- 
sions, sales  of  corporate  assets  to  majority  stockholders  should  be  upheld 
if  made  in  good  faith,  without  any  attempt  to  disregard  the  rights 
of  the  minority  stockholders,  and  for  an  adequate  consideration.** 
It  is  clear,  however,  that  a  sale  of  corporate  assets  by  majority  stock- 
holders to  tiieraselves  for  an  inadequate  consideration  or  for  a  price 
other  than  the  highest  obtainable,  may  be  avoided  at  the  instance  of 
the  minority  stockholders.*  And  even  a  purchase  of  corporate  prop- 
erty at  a  fair  price  by  the  majority  will  be  scrutinized  closely  by  the 
courts.*  At  the  instance  of  minority  stockholders,  majority  stock- 
holders will  also  be  prevented  from  bringing  about  a  judicial  sale  of 
the  corporate  assets  at  which  they  would  be  enabled  to  purchase  such 
assets  and  thus  "freeze  out"  the  minority  stockholders.*  On  the  other 
hand,  it  has  been  held  that  a  majority  stockholder  who  does  not-control 

14.  Mason  r.  Pewabic  Min.  Co.,  133  18.  Note:  14  Ann.  Gas.  921. 
U.  S.  50,  10  S.  Ct.  224,  33  U.  S.  (L.      19.  Note:  14  Ann.  Cas.  920. 

«d.)  524;  Chicago  Hansom  Cab  Co.  v.  20.  Bartholomew  v.  Derby  Rubber 

Yerkes,  141  III.  320,  SO  N.  E.  667,  33  Co.,  69  Conn.  521,  38  AU.  45,  61  A.  S. 

A.  S.  R.  316.  R.  57. 

Notes:  103  A.  S.  R.  561;  16  hJtJi.  Note:  14  Ann.  Cas.  920. 

(N.S.)  892.  1.  Wheeler  v.  Abilene  Nat.  Bank 

15.  Note;  16  L.R.A.(N.S.)  892.  Bldg.  Co.,  159  Fed.  391,  89  C  C.  A. 

16.  Note:  16  L.R.A.(N.S.)  893.  477,  14  Ann.  Cas.  917  and  note,  16 

17.  Mason  v.  Pewabie  Min.  Co.,  133  L.R.A.(N.S.)  892. 

U.  S.  50,  10  8.  Ct.  224,  33  U.  S.  (L.  2.  Note:  16  L.R.A.(N.S.)  892. 

ed.)  524.  3.  Note:  14  Ann.  Cas.  92L 
Note:  35  L.R.A.(N.S.)  403. 
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fflf  manage  the  affairs  of  the  corporation  may  purchase  the  corporate 
assets  at  a  judicial  sale  not  brought  about  tiirough  manipulation^ 
especially  if  he  pays  a  fair  price.* 

287.  Disposal  of  Funds  and  Property  by  Majority. — The  majority 
stockholders  may  not,  aa  against  a  minority  stockholder,  dissipate 
ot  waste  its  funds  or  fraudulently  dispose  of  them  in  any  way,*  eitlit^* 
by  gift  or  otherwise*  So  a  vote  which  is  purely  voluntary  and  with- 
out consideration,  to  give  the  use  of  the  corporate  name  to  a  new 
corporation  which  has  previously  purchased  the  plant  of  the  former, 
will  be  ineffectual  aa  agfunst  a  minority  who  do  not  consent.^  The 
true  inquiry,  in  determining  whether  or  not  the  price  paid  by  a  major- 
ity of  the  stockholders  of  a  corporation  for  property  is  so  excessive 
as  to  be  a  fraud  on  the  minority,  is  what,  under  all  the  circumstances, 
is  the  fair  value  of  the  property  to  the  company,  considering  its  pro- 
posed use  and  the  general  purpose  for  which  the  company  is  organ- 
ized." Again,  in  making  sales  of  corporate  property  by  exercising 
their  power  to  control  the  affairs  of  the  corporation,  it  is  undisputed 
that  the  majority  stockholders  must  act  in  the  interest  of  all  of  the 
stockholders  *  It  seems  to  be  well  settled  that,  in  the  absence  of  stat- 
utory or  charter  provisions,  neither  the  officers  nor  a  majority  of  the 
stockholders  of  a  prosperous,  going  corporation,  able  to  achieve  the 
objects  of  its  creation,  have  power,  against  the  dissent  of  even  a  single 
stockholder,  to  sell  all  the  corporate  property,  or  so  much  thereof 
as  to  prevent  the  continuance  of  the  business  of  the  corporation,  and 
the  carrying  out  of  the  purpose  of  its  formation.^**  It  seems,  how- 
ever, that  a  sale  of  all  the  property  of  a  corporation,  pursuant  to  a 
resolution  of  a  majority  of  its  members,  is  not  necessarily  void,  nor 
will  it  be  set  aside  at  the  suit  of  a  dissenting  stockholder,  regardless 
of  the  consequences,  merely  because  not  all  the  stockholders  con- 
sented." The  mere  fact  that  all  of  the  stockholders  in  a  corporation 
have  not  consented  to  a  sale  of  all  ite  property  by  the  majority, 

4.  Nbt«:  14  Ann.  Cas.  921.  8.  Gamble  v.  Qaeeus  County  Water 

5.  GroDt  V.  Grand  Junction  First  Co.,  123  N.  T.  91,  25  N.  £.  201,  9 
Nat.  Bank,  48  Ctdo:  567,  111  Pae.  556,  L.R.A.  527. 

21AiU).  Cas.  418;Kiddv.  NewHamp-  9.  Wheeler  v.  Abilene  Nat  Bank 

shire  Traction  Co.,  72  N.  H.  273,  56  Bldg.  Co.,  159  Fed.  391,  89  C.  C  A. 

Atl.  465,  66  L.B.A.  574;  Russell  v.  477,  14  Ann.  Cas.  017  and  note,  16 

Henry  C.  Patterson  Cd.,  232  Pa.  St.  L.R.A.(N.S.)  892;  Sparrow  v.  £.  Bo- 

113,  81  Ati.  136,  36  Lit.A.(N.S.)  ment  ft  Sons,  142  Uiek.  441,  105  N. 

199.  W.  881, 10  LJIJL(N.S,)  725  and  note. 

6.  Aahton  v.  Dashaway  Aaso.,  84  10.  Notes:  103  A.  S.  R.  548  :  6 
Cal.  61,  62,  22  Pae.  660,  23  Pae.  1091,  L.R.A.  678;  35  L.RA.(N.S.)  396. 

7  L.R.A.  809;  Aimiiig;ton  v.  Palmer,  11.  Maben  v.  Gulf  Coke  &  Coal  Co., 

ZL  R.  L  109,  42  Ati.  308,  79  A.  S.  R.  173  Ala.  259,  55  So.  607,  35  IiJt.A. 

786,  43  LR.A.  95.  (N.S.)  396  and  note;  Tanner  v.  lin- 

7.  Armington  v.  Palmer,  21  R.  I.  dell  Ry.  Co.,  180  Ma  1,  79  S.  W.  15& 
109,  43  AtL  308,  79  A.  S.  R.  786,  43  103  A.  8.  R.  534. 

L.RJL  95. 
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is  not  ground  for  setting  the  sale  aside,  regardless  of  the  conse- 
quences.*' "While  it  is  well  settled  that  neither  the  directors  nor  a 
majority  of  the  stockholders  have  power,  as  against  the  dissent  of 
any  stockholder,  to  sell  all  or  substantially  all  of  the  property  of  a 
prosperous,  going  corporation,  it  is  equally  well  settled  that  a  minor- 
ity of  the  stockholders  of  a  corporation  cannot  hold  a  majority  to  an 
unprofitable  and  hopeless  enterprise,  and  that  when  just  cause  exists, 
— such  as  the  insolvency  of  the  corporation,  or  its  financial  inability, 
though  solvent,  to  carry  out  the  purpose  of  ite  creation,  or  the  unprofit- 
ableness of  its  business^  so  that  the  continuation  thereof  woiUd  be 
disastrous  to  the  corporation  and  against  the  interest  of  the  stock- 
holders, or  the  expiration  of  its  charter, — a  majority  of  the  stockhold- 
ers, acting  in  good  faith,  may,  even  against  the  consent  of  a  minor- 
ity, sell  all  the  corporate  property,  with  a  view  to  winding  up  the 
corporate  affairs.*'  And  so  the  lease  of  the  entire  property  and  busi*- 
ness  of  a  corporation  for  a  term  of  years  made  in  good  faith  and 
without  fraud,  the  lessee  agreeing  to  continue  the  business  which  the 
corporation  was  organized  to  carry  on,  is  not  ultra  vires  nor  void, 
if  the  corporation  was  in  such  a  condition  that  the  business  could 
not  be  made  profitable  under  its  management  for  want  of  capital,  nor 
will  such  lease  be  set  aside  or  disregarded  at  the  instance  of  a  minor- 
ity of  the  stockholders  of  the  corporation.**  Again,  if  minority  stock- 
holders in  a  corporation  have  not  consented  to  a  sale  of  all  of  its 
property  to  another  corporation  by  the  majority  stockholders,  and 
on  the  faith  of  such  sale  many  innocent  persons  have  made  invest- 
ments, the  minority  are  not  entitled  to  have  the  sale  set  aside  in  equity, 
and  the  old  corporation  rehabilitated,  if  they  have  a  complete  remedy 
at  law  by  an  action  for  damages.** 

288.  Compromise  of  Claims  by  Majority. — There  seems  to  be  no 
valid  reason  why  the  majority  stockholders  or  those  officers  acting 
for  them  should  not  have  power  to  compromise  a  claim,  and  why 
their  action  in  such  a  matter  should  be  controlled  by  the  minority 
stockholders,  provided  the  compromise  effected  was  not  ultra  vires, 
illegal,  or  fraudulent  as  to  the  minority.*'  But  a  minority  share- 
holder may  sue  on  behalf  of  himself  cmd  all  other  shareholders, 
although  the  company  is  the  principal  claimant,  where  the  majority 
have  compromised  a  suit  affecting  the  whole  company  upon  terms 

12.  Tanner  v.  Lindell  Ry.  Co.,  180  14.  Bartholomew  v.  Derby  Rubber 
Mo.  1,  79  S.  W.  155,  103  A.  S.  R.  534.  Co.,  69  Conn.  521,  38  AtL  45,  61  A. 

13.  Beidenkopf  v.  Des  Moines  Life  S.  R.  57. 

Ins.  Co.,  160  la.  629,  142  N.  W.  434,  15.  Tanner  v.  Linddl  Ry.  Co.,  180 

46  L.R.A.(N.S.)  290;  Tanner  v.  Lin-  Mo.  1,  79  S.  W.  155, 103  A.  S.  R.  534. 

dell  Ry.  Co.,  180  Mo.  1,  79  S.  W.  155,  16.  Hallenborg   v.   Cobre  Grande 

103  A.  8.  R.  534  and  note;  Phillips  v.  Copper  Co.,  200  U.  S.  239,  26  S.  Ct 

Providence  Steam  Engine  Co.,  21  R.  L  236,  50  U.  S.  (L.  ed.)  458. 


802,  43  Atl.  508,  45  L.R.A.  560. 
Note:  35  LJt.A.(N.S.)  400. 


Note:  43  Lit.A.(N.S.)  498. 
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favorable  to  themselves,  and  have  received  a  consideration  for  so  set- 
tling it  at  the  expense  of  the  minority  shareholders." 

289.  Acquisition  of  Control  of  One  Corporation  by  Another. — ^If 
a  corporation,  for  the  purpose  of  preventing  competition  between  it 
and  a  rival  corporation,  causes  a  majority  of  the  stock  of  the  latter 
to  be  purchased  for  the  benefit  of  the  former,  the  minority  share- 
holders are  entitled  to  an  injunction  to  prevent  the  voting  of  the 
stock  so  purchased.^*  A  stockholder  of  a  public  service  corporation 
may  attack  the  validity  of  a  contract  by  which  a  rival  corporation 
obtains  control  of  his  corporation,  the  purpose  thereof  being  to  create 
a  monopoly.  And  a  stockholder  of  a  corporation  may  maintain  a 
bill  in  equity  to  restrain  the  disposal  of  property  of  the  corporation 
to  a  competing  corporation,  under  an  agreement  tending  to  promote 
a  monopoly.^*  Again,  a  stockholder  has  the  right  to  maintain  a  suit 
to  enjoin  the  corporation  from  entering  an  illegal  trust,  where  the 
effect  wilt  be  to  subject  the  charter  to  forfeiture  and  destroy  the 
value  of  the  stock,  since  it  will,  in  any  event,  close  down  the  business 
of  the  corporation,  and  prevent  the  further  earning  of  profits.*'  And 
where  two  competing  corporations  enter  into  a  contract,  and  before 
the  same  is  fully  performed  and  the  debt  thereby  contracted  is  due 
one  of  the  corporations  obtains  control  of  the  other  and  elects  a  board 
of  director?,  and  thereafter  the  directors  and  officers  of  the  one  cor- 
poration refuse  to  pay  the  debt  contracted,  and  the  directors  and 
officers  of  the  other  corporation  refuse  to  prosecute  an  action  for  the 
collection  of  such  debt  and  obligation,  such  a  conflict  of  interest  and 
duty  arises  among  the  directors  and  officers,  aside  from  and  inde- 
pendently of  any  fraudulent  motive,  that  a  court  of  equity  is  war- 
ranted in  permitting  the  minority  stockholders  to  maintain  tiieir 
action  on  the  contract.^ 

290.  Consolidation  of  Corporation  with  Another. — Without  special 
anthority  a  coiporation  cannot  be  consolidated  with  another;  and 
an  attempted  wrongful  consolidation  may  be  enjoined  by  a  share- 
holder like  any  otlier  ultra  vires  act.*  Shareholders  as  a  rule  cannot 
be  forced  into  a  new  enterprise^  nor  can  they  be  compelled  to  take 
in  payment  for  their  stock  the  stock  of  the  consolidated  company.* 
So  a  stockholder  may,  without  consulting  the  directors,  bring  an  action 

17.  Note:  43  L.R.A.{N.S.)  500.        meat  Co.,  16  Idaho  639,  1^  Pao.  381, 

18.  Dunbar  v.  American  Telephone,  133  A.  S.  R.  140. 

etc.,  Co.,  224  HI.  9,  79  N.  K.  423,  115  2.  Notes:  103  A.  S.  R.  560;  2  L.R.A. 

A.  S.  R.  132,  8  Ann.  Cas.  57.  594;  4  L.R.A.  366  ;  52  L.R.A.  38S. 

Note:  26  L.R.A.(N.S.)  153.  As  to  the  power  to  consoUdate  corpora- 

19.  Note:  26  L.R.A.(N.S.)  154.  tions  and  the  necessity  of  assent  of 

20.  Harding  v.  American  Glucose  stockholders,  see  supra,  par.  131,  140. 
Co.,  182  m.  551,  55  N.  E.  577,  74  A.  3.  Clearwater  tJ.  Meredith,  1  WaU. 
8.  R.  189,  64  L.R.A.  738.  25,  17  U.  S.  (L.  ed.)  604. 

1.  Just  V.  Idaho  Canal  &  Improve-     Note:  4  LJI.A.  365. 
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to  enjoin  them  from  unlawfully  transferring  the  stock  to  a  consoli- 
dated corporation.*  But  a  stockholder  in  a  corporation  cannot  object 
to  a  consolidation  of  his  company  with  another,  and  a  transfer  of 
all  its  property  thereto,  although  it  thereby  becomes  merged  in  the 
latter,  and  is  actually  dissolved,  if  such  consolidation  is  authorized 
by  an  act  of  the  legislature.* 

291.  Winding  up  of  Corporation  by  Majority. — ^While  the  cases 
dealing  with  the  right  of  the  majority  of  the  stockholders  of  a  cor- 
ponition  to  dissolve  the  corporation  are  not  entirely  harmonious,* 
it  may  be  said  to  be  the  general  rule  that  in  the  absence  of  statutory 
or  charter  regulations  the  majority  of  the  stockholders  of  a  corporar 
tion  whose  existence  is  not  definitely  limited  may,  where  it  can  be 
done  without  bad  faith  to  the  minority,  seek  and  obtain  a  dissolution 
of  the  corporation.'  Where  no  time  is  specified  for  the  continuance 
of  the  business,  a  contract  to  continue  it  forever  will  not  be  implied, 
but  rather  an  understanding  that  the  corporate  existence  may  be 
terminated  whenever  a  majority  of  the  stockholders  may  deem  it 
advisable.*  This  rule  is  peculiarly  applicable  where  the  organization 
and  operation  of  a  corporation  have  not  so  far  progressed  that  any 
of  its  stockholders  would  be  materially  prejudiced  or  financially  injured 
by  its  dissolution  and  discontinuance,  except  as  to  prospective  profits, 
which,  at  most,  are  speculative  and  depend  on  a  harmonious  and 
successful  management  of  the  business.'  So  it  is  held  that  the  major- 
ity stockholders,  acting  in  good  faith,  may  dissolve  a  privat-e  business 
corporation  against  the  protests  of  the  minority,  where  no  business 
has  been  done,  or  obligation  incurred.^*  But  where  the  article  of 
association  provide  that  the  corporation  shall  continue  in  operation 
for  a  specified  time,  it  cannot,  ordinarily,  be  dissolved  before  then 
without  unanimous  consent.**  It  is  part  of  the  implied  contract 
among  the  shareholders  that  the  majority  may  control  the  property 
of  the  corporation,  so  long  as  they  act  in  good  faith,  and  do  not  divert 
it  to  a  purpose  other  than  that  for  which  the  corporation  was  organ- 
ized. It  therefore  follows  that  the  dissent  of  the  minority  cannot 
prevent  the  majority  from  discontinuing  business  when  the  corpora- 
tion is  in  failing  circumstances.*'  So  the  courts  will  not,  the 
instance  of  a  minority  stockholder  of  a  corporation,  restrain  the  major- 
ity from  proceeding  to  dissolve  the  corporation,  although  it  is  sol- 

4.  Botts  V.  Simpsonville  &  B.  C.  9.  Note:  Ann.  Cas.  1913C  366. 

Turnpike  Road  Co.,  88  Ky.  54,  10  S.  10.  State  v.  Chilhowee  Woolen  Mills 

W.  134,  2  L.R.A.  594  and  note.  Co.,  115  Tenn.  266,  89  S.  W.  741, 112 

6.  Lauman  v.  Lebanon  Val.  R.  Co.,  A.  S.  R.  825,  2  L.R.A.(N.S.)  493. 

30  Pa.  St.  42,  72  Am.  Dec.  685.  11-  Zabriskie  v.  Hackensack,  etc..  B. 

Note:  4  L.R.A.  365.  Co.,  18  N.  J.  Eq.  178, 90  Am.  Doe.  617. 


6.  Note:  Ann.  Cas.  1913A  366. 

7.  See  infra,  par.  713. 

8.  Note:  2  L.R.A.(N.S.)  494. 


Note:  2  L.R.A.(N.S.)  494. 
12.  Notes:  2  L.R.A.(N.S.)  494;  36 
L.R.A.(N.S.)  400. 
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vGXit,  if  because  of  busmeas  conditions,  it  has  ceased  to  operate  its  plant, 
and  there  is  no  capital  ready  and  available  to  resume  operations  should 
such  course  be  determined  upon;  while  the  attitude  of  the  parties 
towards  each  other  does  not  give  promise  of  mutual  co-operation  and 
eventual  success.^*  And  when  the  board  of  directors  of  a  corpora- 
tion have  determined,  in  the  exercise  of  their  best  judgment,  that  the 
corporation  be  dissolved,  and  are  pursuing  the  methods  specified  by 
ttie  statute,  it  ia  only  in  rare  and  exceptional  instances  that  their 
action  should  be  stayed  or  interfered  wiUi  by  the  courts.'*  The  stat- 
utes of  some  jurisdictions  allow  a  corporation  to  be  dissolved  on  the 
vote  of  the  holders  of  two-thirds  of  the  stock  of  the  corporation.  And 
in  other  jurisdictions  a  business  corporation  may  be  dissolved  on  the 
vote  of  a  majority  of  the  stockholders.^'  An  action  to  enjoin  major- 
ity stockholders  of  a  corporation  from  proceeding  to  wind  it  up  will 
not  he  dismissed,  even  though  such  relief  cannot  be  granted,  if  bfv^A-use 
of  dilutes  as  to  indebtedness  and  other  matters  arising  in  the  action, 
which  are  in  part  incident  to  the  proper  winding  up  and  adjustment 
of  the  corporate  affairs,  it  is  proper  for  the  court  under  its  statutory 
authority  to  take  charge  of  the  winding-up  proceedings.^' 

292.  Dissolution  or  Distribution  of  Assets  at  Suit  of  Minority. — 
Where  the  corporation  is  a  going  concern  it  is  undoubtedly  true  that 
a  minority  stockholder  cannot  maintain  a  bill  to  have  it  dissolved 
or  to  have  its  assets  distributed.  In  such  case,  if  the  shareholders 
disapprove  of  the  company's. management  or  consider  their  specula^on 
a  bad  one,  their  remedy  is  to  elect  new  ofiicers  or  to  sell  their  shares 
and  withdraw.^'  The  mere  fact  that  a  corporation,  while  pursuing 
the  purpose  of  its  organization,  is  not  earning  dividends,  is  no  ground 
upon  which  a  minority  stockholder  may  have  its  effects  distributed. 
And  the  fact  that  the  business  is  a  losing  one  under  the  management 
of  the  majority  stockholders  is  not  a  reason  why  the  minority  may 
have  the  corporation  dissolved  in  equity,  in  the  absence  of  some  stat- 
utory authority .^^  The  view  has  been  taken  that  mere  insolvency, 
unaccompanied  by  any  act  that  is  illegal,  fraudulent,  ultra  vires,  or 
the  like,  does  not,  in  the  absence  of  statutory  authority,  entitle  a 
minority  stockholder  to  maintain  a  suit  for  the  dissolution  of  tlie 
corporation. '•  According  to  other  courts,  however,  a  minority  may 
sue  for  the  dissolution  of  the  corporation  where  the  business  of  the 

IS.  White  V.  Kineaid,  149  N.  C.  415,  63  S.  £.  109,  128  A.  S.  B.  663,  23 
63  S.  E.  109,  128  A.  S.  R.  663,  23  L.RA.(N.S.)  1177. 


14.  White  V.  Kineaid,  149  N.  C.  415,  Co.,  133  Ala.  250,  31  So.  856,  91  A. 
63  8.  E.  109,  128  A.  S.  B.  663,  23  S.  B.  27. 


15.  Note:  Ann.  Cas.  1913A  377.       Ann.  Cas.  422. 

16.  White  V.  Kineaid,  149  N.  C.  415,     18.  Note:  16  Ann.  Cas.  424. 

le.  Note:  16  Ann.  Gas.  420l 
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17.  Noble  V.  Gadsden  Land  &  Imp. 


L.R.A.(N.S.)  U77. 


Notes:  39  L.R.A.(N.S.)  1032;  15 
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company  cannot  be  continued  with  profit,  and  if  continued  must 
result  shortly  in  loss  and  insolvency."  The  statutes  of  a  number  of 
jurisdictions  make  insolvency  a  ground  for  dissolution  at  the  suit 
of  minority  stockholders.'  Again,  if  the  purpose  of  the  corporation 
has  failed,  a  minority  of  the  stockholders  may  maintain  a  suit  in 
equity  to  have  it  dissolved  and  its  assets  distributed.*  Likewise  an 
abandonment  by  the  corporation  of  the  purposes  for  which  it  was 
organized,  accompanied  by  nonuse,  seems  to  have  been  recognized 
as  a  ground  for  dissolution  at  the  suit  of  minority  stockholders.*  And 
the  statutes  of  several  jurisdictions  authorize  minority  stockholders  to 
apply  for  the  dissolu^n  of  a  corporation  if  the  concern  has  aban- 
doned the  business  for  which  it  was  organized.*  According  to  many 
courts  a  minority  of  the  stockholders  in  a  corporation  have  no  stand- 
ing to  apply  for  the  dissolution  of  the  concern  on  the  ground  that 
the  business  of  the  company  is  managed  unwisely  or  unjustly.*  But 
the  view  has  been  taken  that  where  negligence  and  gross  mismanage- 
ment of  the  corporate  property  have  resulted  in  loss  to  the  stockholders, 
minority  stockholders  are  entitled  to  sue.*  And  by  statute  in  several 
states  "gross  mismanagement"  has  been  made  a  g^und  fOr  di.-'solu- 
tion.^  Upon  the  expiration  of  the  charter  of  a  corporation  a  minor- 
ity of  the  stockholders  thereof  may,  it  seems,  maintain  a  suit  in  equity 
to  have  the  company  wound  up  and  ite  assets  distributed.*  On  com- 
plaint of  the  minority  stockholders,  and  on  proper  showing,  the  court 
will  order  the  board  of  directors  of  a  corporation  to  declare  a  divi- 
dend.* 

293.  Actions  by  Shareholders  Generally. — If  the  officers  of  a  cor- 
poration wrongfully  deal  with  its  property,  to  the  injury  of  the  stock- 
holders, the  latter  may  maintain  a  bill  against  the  corporation  and  ite 
officers  for  relief  against  such  misappropriation. The  individual 
members  of  the  corporation  are  deemed  strangers  to  the  artificial 
body  created  by  the  act  of  incorporation,  and  may  maintain  their 
rights  of  action  against  the  company,  of  whatever  nature,  in  the  same 
manner  as  those  who  are  not  members.^'  A  minority  of  stockholders 


20.  Central  Land  Co.  v.  Sullivan, 
152  Ala.  360,  44  So.  644, 15  Ann.  Cas. 
420  and  note. 

Note:  39  L.R.A.{N.S.)  1043. 

1.  Note:  15  Ann.  Cas.  425. 

2.  Notes:  39  L.R.A.(N.S.)  1044;  15 
Ann.  Cas.  425. 

3.  Noble  V.  Qadsden  Land  &  Imp. 
Co.,  133  Ala.  250,  31  So.  856,  91  A. 
S.  R.  27. 

Note:  15  Ann.  Cas.  426. 

4.  Note:  15  Ann.  Cas.  426. 

5.  Notes;  39  L.R,A.(N.S.)  1034; 
15  Ann.  Cas.  426. 

6.  £xchauge  Bank  of  Wevoka  v. 


Bailey,  29  Okla.  246,  IIG  Pae.  812,  3& 
L.R.A.(N.S.)  1032  and  note. 
Note:  15  Ann.  Cas.  42G. 

7.  Note:  15  Ann.  Cas.  426. 

8.  Note:  15  Ann.  Cas.  424. 

9.  Crichton  v.  Webb  Press  Co.,  113 
La.  167,  36  So.  926,  104  A.  S.  R.  500, 
67  L.R.A.  76.,  And  see  supra,  par.  269. 

10.  Neall  V.  Hill,  16  Cal.  145,  7« 
Am.  Dec.  508;  Green  v.  Hedenberf, 
159  111.  489,  42  N.  E.  851,  50  A.  S. 
R.  178;  Peneille  v.  State  Farmers' 
Mut.  Hail  Ins.  Co.,  74  Minn.  67,  76 
N.  W.  1026,  73  A.  8.  R.  326. 

11.  Uean  «.  HiU,  16  CaL  145,  79 
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may  maintain  a  suit  in  equity  against  the  directors,  against  the  cor- 
poration, and  against  all  others,  whether  the  individuals  or  corpora^ 
tions,  assisting  them  or  confederating  with  them  to  restrain  such  cor- 
poration and  directors  thereof  from  doing  acts  which  amount  to 
violation  of  charters,  or  to  prevent  any  misapplication  of  their  capital 
or  profits  which  might  result  in  lessening  dividends  of  stockholders,  or 
value  of  their  shares,  if  acts  intended  to  be  done  create  what  in  law  is 
denominated  a  breach  of  trust  And  jurisdiction  extends  to  inquire 
into  and  enjoin  any  proceedings  by  individuals  in  whatever  character 
they  may  profess  to  act,  if  the  subject  of  complaint  is  an  implied  vio- 
lation of  a  corporate  franchise,  or  denial  of  a  right  growing  out  of  it, 
for  which  there  is  no  adequate  remedy  at  law.^*  But  such  a  bill,  of 
course,  may  be  maintained  against  a  corporation  only  when  there  is  no 
plain  and  adequate  remedy  at  law,  and  a  case  is  presented  which 
entitles  the  plaintiff  to  equitable  relief  under  some  general  head  of 
chancery  jurisdiction.**  If  part  of  the  trustees  of  a  corporation,  own- 
ing sufficient  stock  to  control  its  business,  conduct  it  in  a  grossly  negli- 
gent manner,  systematically  disregarding  by-laws,  and  keeping  no 
account  of  receipts  or  expenditures,  a  stockholder  claiming  to  be 
injured  thereby  may  sue  in  equity  for  an  accounting."  Again,  an 
individual  stockholder  may  maintein  a  suit  against  a  corporation,  to 
recover  damages  for  depreciation  in  the  value  of  stock  and  corporate 
property  occasioned  by  the  fraudulent  practices  imd  conduct  of  its 


Am.  Dec  503;  Henderson  v.  San  An-  Md.  15,  6  Am.  Rep.  350;  Rothwell  «. 

tonio,  etc.,  R.  Co.,  17  Tex.  560,  67  Am.  Robinson,  39  Minn.  1,  38  N.  W.  772, 

Dec.  675.  12  A.  S.  R.  608;  McConnell  v.  Com- 

12.  Dodge  V.  Woolsey,  18  How.  331,  bination  Min.,  etc.,  Co.,  30  Mont.  239, 

15  U.  8.  (L.  ed.)  401;  Hawes  t».  Oak-  76  Pac.  194,  104  A.  S.  R.  703;  Sher- 

Und,  104  U.  S.  450,  26  U.  S.  (L.  ed.)  man  v.  Clark,  4  Ner.  138,  97  Am. 

827;  Huntington  u.  Palmer,  104  U.  8.  Dec.  516;  March  v.  Eastern  R.  Co.,  40 

482,  26  U.  S.  (L.  ed.)  833;  Ex  parte  N.  H.  548,  77  Am.  Dec.  732;  Gamble 

Young,  209  U.  S.  123,  28  S.  Ct.  441,  v.  Queens  County  Water  Co.,  123  N. 

52  U.  S.  (L.  ed.)  714,  14  Ann.  Caa.  Y.  91,  25  N.  E.  201,  9  L.R.A.  527; 

764,  13  L.R.A.(N.S.)  932;  Delaware  Taylor  v.  Miami  Exporting  Co.,  5 

ft  H.  Co.  V.  Albany,  etc.,  R.  Co.,  213  Ohio  162,  22  Am.  Dec.  786. 

0.  S.  435,  29  S.  Ct  540,  53  U.  S,  (L.  Note:  97  A.  S.  R.  40. 

ed.)  862;  Decatur  Mineral  Land  Co.  v.  13.  Corbns  v.  Alaska  Treadwell  Gold 

Palm,  113  Ala.  531,  21  So.  315,  59  Min.  Co.,  187  U.  S.  455,  23  S.  Ct.  157, 

A.  S.  R.  140;  Gosewisch  v.  Doran,  161  47  V.  S.  (L.  ed.)  256;  TreadweU  v. 

Cal.  511,  119  Pac.  656,  Ann.  Cas.  Salisbury  Mfg.  Co.,  7  Gray  (Mass.) 

1913D  442;  Sears  v.  Hotcbkiss,  25  393,  66  Am.  Dec.  490;  Sherman  v. 

Conn.  171,  65  Am.  Dee.  557;  Jnst  v.  Clark,  4  Nev.  138,  97  Am.  Dee.  516. 

Idaho  Canal,  etc,  Co.,  16  Idaho  639,  14.  NeaU  «.  Hill,  16  Cal.  145,  76 

102  Pac.  381,  133  A.  S.  R.  140;  Moor  Am.  Dec.  508;  Grout  v.  Grand  June- 

tp.  Veazie,  32  Me.  343,  52  Am.  Dec  tion  First  Nat.  Bank,  48  Colo.  557,  111 

655;  Shoemaker  v.  National  Mechanics'  Pae.  556,  21  Ann.  Cas.  418;  Brown  v. 

Bank  of  Baltimore,  31  Md.  396,  100  Vandyke,  8  N.  J,  Eq.  795,  65  Am.  Defc 

Am.  Dee.  73;  Busey  v.  Hooper,  35  250. 
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officers  and  directors.**  A  bill  filed  by  the  stockholders  against  the 
directors  of  an  incorporated  company  for  fraud  and  mismanagement, 
should  make  the  corporation  party  either  plaintiff  or  defendant.**  But 
an  action  against  individual  stocldiolders  to  restrain  them  from  fraudu- 
lently usurping  the  power  of  a  corporation  is  properly  brought  against 
them  individually,  and  the  corporation,  whether  de  jure  or  de  facto,  is 
not  a  proper  or  necessary  party  defendant.*'  The  attitude  of  a  corpo- 
ration toward  one  of  its  members  can  be  known  only  by  its  action 
eta  a  corporation,  and  tiie  only  admissible  evidence  of  such  action  is 
the  record  of  the  proceedings  of  the  corporation  itself.^* 

294.  Who  May  Bring  Suit — The  rights  and  remedies  of  stock- 
holders against  corporations  are  not  dependent  on  the  capacity  in 
which  they  own  shares  of  the  corporate  stock.  All  stand  on  a  perfect 
equality  as  to  rights  and  remedies.  One  who  holds  shares  as  a  trus- 
tee is  on  the  same  plane  as  one  who  holds  them  in  his  own  right.** 
A  pledgee  of  corporate  stock  may  invoke  equitable  relief  against  the 
corporation  to  prevent  it  and  other  parties  from  consummating  a  fraud- 
ulent sale  and  transfer  of  the  assets  of  the  company,  whereby  the 
pledged  stock  will  be  rendered  worthless.***  But  the  stockholder  must 
be  one  in  fact,  and  not  merely  the  holder  of  spurious  shares.*  A  pur- 
chaser of  shares  of  stock  acquires  only  the  rights  that  his  vendor  had, 
and  if  the  vendor  was  precluded  fro^  maintaining  a  stockholder's  suit 
in  respect  to  particular  transactions,  the  purchaser  is  tUso  precluded 
from  suing  in  respect  thereto.'  Stockholders  who  have  acquired 
their  stock  and  their  interest  in  the  corporation  from  the  alleged 
wrongdoer  and  through  the  prior  mismanagement  of  the  corporation 
affairs,  have  no  standing  to  complain  thereof.*  Holders  of  insignifi- 
cant amounts  of  stocks  do  not  seem  to  be  favored  in  their  attempts 
to  take  the  control  of  the  corporation  away  from  a  large  majority.* 
Undoubtedly,  the  rule  obtaining  in  the  federal  courts  is  that  to  entitle 
one  to  attack  a  fraudulent  transaction  or  wrong  on  the  part  of  the 

15.  Reese  v.  Bank  of  Montgomery  So.  377,  38  A.  S.  R.  151. 

CoQDty,  31  Pa.  St.  78,  72  Am.  Dee.  18.  Independent  Order  of  Forestera 
726;  Gates  v.  Sparkman,  73  Tex.  619,  v.  Zak,  136  111.  185,  26  N.  £.  593,  29 

II  S.  W.  846,  15  A.  S.  R.  806.  A.  S.  R.  318. 

16.  McConnell  v.  Combination  Min.,  19.  Treadwell  v.  Salisbory  Ufg.  Co.. 
etc.,  Co.,  30  Mont.  239,  76  Pac.  194,  7  Qr&y  (Mass.)  393,  66  Am,  Dee.  460. 
104  A.  B.  R.  703;  Robinson  v.  Smith,     20.  See  supra,  par.  259. 

3  Paige  (N.  Y.)  222,  24  Am.  Dee.  1.,  Note:  97  A.  S.  B.  50. 

212;  Gamble  v.  Queens  County  Water  2.  Jost  v.  Idaho  Canal,  etc,  Co.,  16 

Co.,  123  N.  Y.  91.  25  N.  E.  201,  9  Idaho  639,  102  Pac.  381,  133  A.  8.  R. 

LJI.A.  527.   See  also  Brown  v.  Van-  140;  Babcock  v.  Farwell,  245  Bl.  14, 

dyke,  8  N.  J.  Eq.  795,  55  Am.  Dec.  91  N.  E.  683,  137  A.  S.  B.  284,  19 

250.    Compwe  Kidd  v.  New  Hamp-  Ann.  Cas.  74. 

shire  Traction  Co.,  72  N.  H.  273,  66  3.  Home  Fire  Ins.  Co.  v.  Barber, 

Aa,  465,  66  L jl.A.  574.  67  Neb.  644,  93  N.  W.  1024, 108  A.  8. 

Note:  97  A.  S.  R.  45.  R.  716,  60  L.R.A.  927. 

17.  State  V.  Webb,  97  Ala.  Ill,  12  4.  Note:  97  A.  S.  R.  52. 
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corporation,  it  must  appear  that  he  was  a  stockholder  at  the  time  of 
the  commission  of  the  act  complained  of,  or  that  his  shares  have 
devolved  on  him  since  by  operation  of  law  *  But  the  contrary  doc- 
trine .that  a  stockholder  acquiring  his  stock  subsequent  to  the  occur- 
rence complfdned  of  may  maintain  this  character  of  an  action  has 
been  afErmed  in  many  of  the  state  courts.*  In  some  states,  however, 
a  purchaser  of  stock  in  a  corporation  will  not  be  permitted  to  attack 
it  suit  for  prior  acts  of  mismanagement  unless  such  mismanage- 
ment or  its  effects  continue  and  are  injurious  to  him,  or  it  affects 
bim  specially  and  peculiarly  in  some  other  manner.'  Suit  must  be  in 
the  name  of  the  corporation,  and  cannot  be  maintained  in  the  individ- 
ual stockholder's  name,  when  brought  to  compel  corporate  officers  or 
agents  to  account,  or  for  misconducti*  except  where  justioe  cannot 
otiierwise  be  obtained,  and  where  directors,  officers,  and  managers 
having  control  of  the  corporation  and  its  stairs  are  guilty  of  mis- 
conduct amounting  to  breach  of  trust.* 

295.  Who  Uay  Be  Held'Liable.«The  reported  cases  generally  hold 
that  the  majority  stockholders  will  be  liable  at  the  suit  of  a  minority 
stockholder  for  any  misappropriation  by  corporate  action  of  the  funds 
or  property  of  the  corporation  for  which  they,  as  majority  stock- 
holders, are  responsible.**  But  the  officers  of  the  corporation  are  not 
chargeable  with  the  loss  sustained  by  a  stockholder  in  diminution 
of  the  value  of  stock,  alleged  to  have  been  caused  by  the  mismanage- 
ment of  such  officers,  unless  it  very  clearly  appears  that  the  loss  was 
occasioned  by  thdr  gross  negligence  or  wilful  misconduct^* 

296.  Intracorporate  Remedy-— Demand  on  Officers.— If  injury 
results  to  a  shareholder  in  a  corporation  by  an  abuse  of  corporate 
power,  the  wrong  must  be  redressed  within  the  corporation  if  possible. 
A  stockholder  cannot  maintain  suit  against  the  corporation  to  redress 
a  corporate  wrong  until  he  has  done  all  in  his  power  to  obtain,  within 
Buch  cOTporation,  redress  for  the  wrong  complained  of.**  The  wrongs 

5.  Notes:  38  L.R.A.(K.S.)  988  ;  250;  Simons  v.  Yxdcan  Oil  &  Mio.  Co., 
Ann.  Cas.  1912D  UOO.  61  Pa.  St.  202,  100  Am.  Dec.  628; 

6.  Jnst  0.  Idaho  Caoftl,  etc.,  Co.,  16  Hodges  v.  New  England  Screw  Co.,  1 
Idaho  639,  102  Pac.  381,  133  A.  S.  R.  R.  I.  312,  53  Am.  Dec.  624. 

140;  Pollitz  tJ.  Gould,  202  N.  T.  11,  9.  Brown  v.  Vandyke,  8  N.  J.  Eq. 

94  N.  E.  1088,  Ann.  Cas.  19120  1098  795,  55  Am.  Dec.  250. 

and  note,  38  L.R.A(N.S.)  988  and  10.  Dodd  v.  Pittsburg,  C.  C.  &  St 

note.  L.  R.  Co.,  127  Ky.  762, 106  S.  W.  787, 

7.  Alexander  v.  Searcy,  81  Oa.  536,  16  L.R.A.(N.S.)  898  and  note. 

8  S.  E.  630,  12  A.  S.  R.  337;  Home  11.  Neall  v.  HiU,  16  Cal.  145,  76 
Fire  Ins.  Co.  v.  Barber,  67  Neb.  644,  Am.  Dec.  508. 

93  N.  W.  1024,  108  A.  8.  B.  716,  60  12.  Hawes  o.  Oakland,  104  U.  S. 
L.RJI.  927.  450,  26  V.  S.  (L.  ed.)  827;  Hunting- 
Note:  97  A.  S.  R.  51.  ton  v.  Palmer,  104  tJ.  S.  482,  26  U.  S. 

8.  Smith  o.  Hurd,  12  Mete.  (Mass.)  (L.  ed.)  807;  Qreenwood  «.  Union 
371,  46  Am.  Dec.  690;  Brown  «.  Van-  Freight  Co.,  105  U.  S.  13,  26  U.  S. 
dyke^  8  N.  J.  Eq.  795.  55  Am.  Dee.  (L.  ed.)  961;  Dimpfell  «.  Ohio,  cte., 
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and  frauds  of  officers  and  agents  are  primarily  committed  against  the 
corporation,  and  until  it  is  shown  that  the  corporation  is  incapable 
of  granting  redress  to  its  stockholders,  or  that  it  improperly  and  coUu' 
sively  refuses  to  do  so,  they  cannot  bring  suit  to  redress  tiie  wrong.** 
A  complaining  minority  shareholder  must  allege  ordinarily  that  he 
has  made  demand  upon  the  managing  officers  or  governing  board  of 
the  corporation  to  correct  the  wrongs  complained  of,  by  legal  proceed- 
ings or  otherwise,  and  t^at,  meeting  with  failure  or  refusal,  he  has 
sought  redress  through  the  stockholders  as  a  body.**  The  rule  is  not 
applicable,  however,  when  it  appears  that  such  application,  in  the 
first  instance,  to  the  officers  of  the  corporation  for  such  redress  would 
be  unavailing  to  protect  the  rights  of  tlie  shareholder  or  shareholders." 
Also  if  the  body  of  stockholders  has  no  adequate  power  6r  authority 
to  remedy  the  wrong,  asserted  by  the  individual  sto^holders,  an  appli- 
cation to  it  to  redress  the  wrong  before  bringing  a  representative  action 
is  unnecessary.**  So  where  the  officers,  of  whose  mismanagement  and 
misconduct  a  plaintiff  stockholder  complains,  are  in  control  of  tiie 
corporation,  it  is  not  necessary  for  a  complaining  stockholder  to  show 
as  a  condition  necessary  to  maintain  his  suit  that  he  first  made  demand 
on  such  officers  to  proceed  on  behalf  of  the  corporation  to  remedy  the 


R.  Co.,  UO  U.  S.  209,  3  S.  Ct.  573, 
28  U.  S.  (L.  ed.)  121;  Corbus  v.  Alas- 
ka TreadweU  Min.  Co.,  187  U.  S.  455, 
23  S.  Ct.  157,  47  U.  S.  (L.  ed.)  256; 
Stewart  V.  Washington  &  A.  Steam- 
ship Co.,  187  U.  S.  466,  23  S.  Ct.  161, 
47  U.  S.  (L.  ed.)  261;  Johnson  v. 
National  Building,  etc.,  A^'n,  125  Ala. 
465,  28  So.  2,  82  A.  S.  R.  257. 

IS.  Detroit  v.  Dean,  106  U.  S.  537, 
1  S.  Ct.  560,  27  U.  8.  (L.  ed.)  300; 
Mack  «.  DeBardeleben  Coal,  etc.,  Co., 
90  Ala.  396,  8  So.  150,  9  L.R.A.  650; 
Decatur  Mineral  Land  Co.  v.  Palm, 
113  Ala.  531,  21  So.  315,  59  A.  S.  R. 
140;  Hersey  v.  Veazie,  24  Me.  9,  41 
Am.  Dec.  364;  Smith  v.  Poor,  40  Me. 
415,  63  Am.  Dec.  672;  Continental 
Securities  Co.  v.  Belmont,  206  N.  Y. 
7,  99  N.  E.  138,  Ann.  Cas.  1914A  777, 
51  L.R.A.(N.S.)  112;  McCIoskey  r. 
Snowden,  212  Pa.  St.  249,  CI  Atl.  796, 
108  A.  S.  R.  867;  Kelly  v.  Thomas, 
234  Pa.  St.  419,  83  Atl.  307,  51  L.R.A. 
(N.S.)  122;  Catea  v.  Sparkman,  73 
Tel.  619,  11  S.  W.  846,  15  A,  S.  R. 
806;  "Ooud  V.  Wisconsin,  etc.,  Ry.  Co., 
85  Wis.  108,  25  N.  W.  533,  56  Am. 
Rep.  620. 

Note:  51  Ii.RJ..(N.S.)  99  et  Mf. 


14.  Hawes  «.  Oakland,  104  U.  8. 
450,  26  U.  S.  (L.  ed.)  827;  JohDB  v. 
McLester,  137  Ala.  283,  34  So.  174, 
97  A.  S.  R.  27;  Green  «.  Hedenbere, 
159  III.  489,  42  N.  E.  851,  50  A.  S.  R. 
178;  National  Power  Co.  v.  Rossman, 
122  Minn.  355,  142  N.  W.  818,  Ann. 
Cas.  1914D  830  and  note;  Continental 
Securities  Co.  v.  Belmont,  206  N:  X- 
7,  99  N.  E.  138,  Ann.  Cas.  1914^^  777 
and  note,  51  L.R.A.(N.S.)  112  and 
note;  McCampbell  v.  Fountain  Head 
R.  Co.,  Ill  Tenn.  55,  77  S.  W.  1070, 
102  A.  S.  R.  731. 

16.  Green  v.  Hedenberg,  159  111.  489, 
42  N.  E.  851,  50  A.  S.  R.  178;  Hard- 
ing t>.  American  Glucose  Co.,  182  HI. 
551,  55  N.  E.  577,  74  A.  S.  R.  189, 
64  L.R.A.  738;  Sheridan  Brick  Works 
V.  Marion  Trust  Co.,  157  Ind.  292, 
61  N.  E.  666,  87  A.  S.  R.  207;  Con- 
tinental Securities  Co.  v.  Belmont,  206 
N.  Y.  7,  99  N.  E.  138,  Ann.  Cas.  1914A 
777  and  note,  51  L.R.A.(N.S.)  U3. 

Note:  97  A.  S.  R.  34. 

16.  Continental  Securities  Co.  v.  Bel- 
mont, 206  N,  Y.  7,  99  N.  E.  138,  Ann. 
Cas.  1914A  777  and  not«,  51  URJl 
(N.S.)  U2  and  note. 
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wrongs  complained  of.*'  Again,  the  rule  requiring  stockholders  to 
seek  redress  from  tlie  oificers  of  the  corporation  before  applying  to  a 
court  of  equity  for  relief  docs  not  apply  where  there  is  no  directory 
or  governing  body  to  uliich  an  application  can  be  made.*"  Similarly 
no  demand  for  redress  upon  the  corporate  autliorities  is  nocesaary 
where  tlie  function.s  of  tlie  corporation  have  been  suspended  by  the  ap- 
pointment of  a  receiver^  it.s  faculty  for  suing  then  no  longer  existing.** 
A  request  of  the  nianagiii;;  oflircrs  of  a  cori>orntion  to  institute  an  ac- 
tion to  set  a.-^idc  and  cancel  a  fraudulent  issue  of  corporate  stock,  and 
their  refusal,  is  suflicicnt,  witiiout  a  request  to  other  stockholders  to 
conuncnce  such  a  f=uit,  to  enable  an  individual  stockholder  to  main- 
tain a  suit  therefor,  since  such  injury  and  the  consequent  cause  of 
action  is  one  that  accruos  lo  the  stockholders,  and  not  to  the  corpora- 
tion as  sucli.*"  An  avcrTucnt  of  refusal  by  the  officers  of  a  corpora- 
tion, upon  request,  to  take  appropriate  legal  proceedings  to  prevent 
the  unlawful  voting  of  corporate  stock,  will  authorize  the  entertain- 
ment of  a  suit  by  stockholders  in  their  own  names  for  the  accomplish- 
ment of  that  object.* 

297.  Laches  of  Complainant. — While  a  minority  of  the  stockhold- 
ers of  a  corporation  may  maintain  a  bill  in  equity  in  behalf  of  them- 
selves and  other  stockholders,  for  fraud,  conspiracy,  or  acts  ultra  vires, 
against  the  corporation,  its  officers,  or  others  who  participate  therein, 
the  minority  stockholders,  when  they  have  been  injured  or  damaged 
by  such  acts,  must  act  promptly,  and  not  wait  an  unre;isonable  time.' 
Laches  and  acquiescence  as  effectually  bar  relief  in  this  situation  as 
in  any  other.*  But  if  a  series  of  illegal  acts  by  the  directors  of  a  cor- 
poration are  continued  over  a  period  of  years  and  until  the  commence- 
ment of  a  suit  against  them  therefor  by  the  minority  stockholders,  the 

17.  Dootor  V.  Harrin^on,  196  U.  S.  England  Screw  Co..  1  H.  L  312,  53 

579,  25  S.  Ct.  305.  49  U.  S.  (L.  ed.)  Am.  Dec.  624:  Mnssina  v.  Ooldthwaite, 

606;  Delaware,  etc.,  Co.  v.  Albany,  34  Tex.  125,  7  Am.  Kep.  281;  Efwh- 

ete.,  R.  Co^  213  U.  S.  43.3.  29  S.  Ct.  weiler  v.  Stowell.  78  Wis.  316,  47  N. 

540,  53  U.  S.  (L.  ed.)  8H2;  Fleming  W.  361,  23  A.  S.  R.  411. 

r.  Klaek  Warrior  Copper  Co.,  15  Ariz.  Note:  i)7  A.  S.  R.  34. 

1,  13G  Pac.  273,  51  L.R.A.(N.S.)  99  18,  Sheridan  Briek  Works  v.  Marion 

and  note;  Asliton  t.  Dashawav  Asso.,  Trust  Co.,  157  lud.  292,  61  N.  E.  666, 

84  Cal.  61,  62,  22  Pae.  660,  23  Pac.  87  A.  S.  R.  207. 

1091,7L.R.A.809;  Supreme  Sitting  of  19.  Note:  97  A.  S.  R.  33. 

Order  of  Iron  Hall  v.  Baker,  134  Ind.  20.  Shaw  v.  Stalj-Ut,  107  Minn.  152, 

293,  33  N.  E.  1128,  20  L.R.A.  2ir;  119  N.  W.  051,  20  L.U.A.(N.S.)  1077. 

Miner  v.  Belle  Isle  Ice  Co.,  93  Miub.  1.  Memphis  &  C.  R.  Co.  v.  Woods, 

97,  53  N.  W.  218,  17  L.rt.A.  413;  88  Ala.  630,  7  So.  108,  16  A.  S.  R. 

Rothwell  V.  Robinson,  30  Miun.  1,  38  81,  7  L.R.A.  605. 

N.  W.  772,  12  A.  S.  R.  608;  AloCon-  2.  Alexander  v.  Searcy,  81  Ga.  536, 

nell  tj.  Combination  ISrin.,  etc.,  Co.,  30  8  S.  E.  630,  12  A.  S.  R.  337. 

Mont.  239,  76  Pac.  194,  104  A.  S.  R.  3.  HiH  v.  AUantic  &  N.  C.  R.  Co., 


R  C.  L.  Vol.  VII.— 21. 


143  N.  C.  539,  55  S.  E.  854,  .9  L.R.A.. 
(N.S.)  600  and  note. 
Note:  97  A.  S.  R.  49. 
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latter  are  not  guilty  of  laches  in  the  delay  in  bringing  the  suit.*  And 
tiie  doctrine  of  laches  in  the  prosecution  of  an  action,  when  Uie  delay 
does  not  amount  to  a  bar  by  any  statute  of  limitations,  has  been  held 
not  to  apply  where  the  relative  position  of  the  parties  has  not  been 
materially  changed  since  the  time  when  the  cause  of  action  accrued, 
and  the  delay  has  worked  no  wrong  or  serious  inconvenience  to  the 
adverse  party,  so  that  substantial  Justice  can  still  be  done  between  the 
parties.* 


Inspection  of  Books 

298.  Generally. — A  stockholder  in  a  corporation  has  in  the  very 
nature  of  things  and  upon  principles  of  equity  and  good  faith  and  fair 
dealing  the  right  to  know  how  the  affairs  of  the  company  are  conduct- 
ed, and  whether  the  capital  of  which  he  has  contributed  a  sliare  is 
being  prudently  and  profitably  employed.*  And  in  order  to  obtain 
this  information  he  has,  if  not  restricted  by  the  charter  or  rules  and 
by-laws  of  the  corporation,  a  common  law  right,  at  proper  and  season- 
able times,  to  inspect  all  the  books  and  records  of  the  corporation.' 
In  most  of  the  states,  as  well  as  in  Kngland,  the  right  of  a  stockholder 
to  inspect  the  books  of  a  corporation  has  also  been  secured  by  statute, 
and  in  some  cases  the  right  has  been  made  the  subject  of  constitutioni^ 
provision.'  It  is  sometimes  said  of  these  statutes  that  they  are  merely 
declaratory  of  the  common  law.  It  is  generally  conceded,  however, 
that  they  materially  enlarge  and  extend  the  common  law  rule,  and  do 
not  simply  affirm  it.*   The  mere  fact  that  inconvenience  will  result 

4.  IfeConndl  v.  Combination  Uin.,  note;  Harkness  v.  Quthri&  27  Utah 

etc.,  Co.,  30  Mont.  239,  76  Pac  104,  248,  75  Pac  624, 107  A.  S.  R.  664  and 

104  A.  S.  R.  703.  note,  1  Ann.  Cas.  129  and  note;  Kim- 

6.  Jost  0.  Idaho  Canal,  etc.,  Co.,  16  ball  v.  Dern,  39  Utah  181,  116  Pac. 

Idaho  639,  102  Pac.  381,  133  A.  S.  R.  28,  Ann.  Cas.  1913E  166  and  note,  35 

140.  L.R.A.{N.S.)  134. 

6.  Note:  45  L.R.A.  446.  Notes:   42  L.R.A.(N.S.)    332;  19 

7.  Johnson  v.  Langdon,  135  Cal.  624,  Ann.  Cas.  89. 

67  Pac.  1050,  87  A.  S.  R.  156;  Swift  8.  Stone  v.  Kellog?,  165  in.  192,  46 
fl.  Swift,  7  Houst.  (Del.)  338,  6  All.  N.  E.  222,  66  A.  S.  R.  240;  Venner  v. 
856,  32  Atl.  143,  40  A.  8.  R.  127;  Chicago  City  R.  Co.,  246  111.  170,  92 
State  V.  Jessup,  etc..  Paper  Co.,  1  N.  E.  643,  138  A.  S.  R.  229,  20  Ann. 
Boyce  (Del.)  379,  77  Atl.  16,  30  L.R.A.  Cas.  607;  Ellsworth  v.  Dorwart,  95  la. 
(N.S.)  290  and  note;  Stone  r.  108,  63  N.  W.  588,  58  A.  S.  R.  427; 
Kellogg,  165  111.  192,  46  N.  E.  Vamey  «.  Baker,  194  Mass.  239,  80 
222,  56  A.  S.  R.  240;  State  v.  North  N.  E.  524,  10  Ann.  Cas.  989;  Fuller 
American  Land,  etc.,  Co.,  106  La.  621,  v.  Hollander,  61  N.  J.  Eq.  648,  47  Atl. 
31  So.  172,  87  A.  S.  R.  309;  Vamey  646,  88  A.  S.  R.  456;  Henry  v.  Bab- 
V.  Baker,  194  Mass.  239,  80  N.  E.  524,  cock,  etc.,  Co.,  196  N.  Y.  302,  89  N.  £. 
10  Ann.  Cas.  989  and  note;  Re  Stein-  942, 134  A.  S.  R.  835. 
way,  159  N.  T.  250,  53  N.  E.  1103,  Notes:  107  A.  8.  R.  675;  45  IjJI.A 
45  L.R.A.  461  and  note;  Knhbach  v.  446. 

(rving  Cut  Glass  Co.,  220  Pa.  St.  427,     9.  Note:  107  A.  S.  R.  075. 
W  Atl.  981,  20  L.R.A.(N.S.)  185  and 
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to  the  company  from  an  inspection  ts/t  its  books  is  no  ground  for  a  df^- 
nial  of  the  stockholder's  right.^'  And  the  fact  that  a  stockholder 
bears  unfriendly  relations  toward  the  officers  of  the  company  does  not 
justify  a  denial  of  his  right  to  examine  its  books."  But  while  the 
purchaser  of  stock  in  a  corporation,  is  entitled  to  examine  its  books,  he 
is  not,  as  matter  of  law,  under  obligation  to  do  so  for  the  purpose  of 
ascertaining  whether  or  not  he  has  been  defrauded  in  his  purchase  of 
the  stock,  when  he  is  not  aware  of  any  ground  of  suspicion.*'  A  stat- 
ute requiring  corporations  to  keep  books  of  account  at  their  principal 
place  of  business,  and  giving  stockholders  the  right  to  inspect  the 
books  and  records  of  their  corporations,  is  a  proper  exercise  of  the 
police  power.**  It  has  been  held  that  a  stockholder  of  a  mining  cor- 
poration has  a  right  to  inspect  its  mines  for  a  legitimate  purpose  upon 
good  cause  shown.** 

299.  Reasons  for  Permitting  Inspection. — The  right  of  stockhold- 
ers to  inspect  the  books  of  their  corporation  rests  on  the  fact  of  owner- 
ship. The  books  and  property  of  the  corporation  really  belong  to  the 
shareholders,  and  the  reality  cannot  be  overthrown  by  the  fiction  of 
law  that  a  corporation  is  an  artificial  person  or  entity  apart  from  its 
members.  Those  in  charge  of  the  concern  are  merely  the  agents  of 
the  stockholders.  With  reference  to  his  right  of  inspection,  the  rela- 
tion of  a  stockholder  to  his  corporation  has  been  well  likened  to  that  of 
a  partner  to  the  firm.**  The  purpose  of  a  statute  which  requires  cor- 
porations to  keep  books  of  account  at  their  principal  place  of  business 
«id  gives  stockholders  the  right  to  examine  the  records  and  books  of 
their  corporation,  has  been  said  to  be  to  protect  the  public  from  mo- 
nopolies, unlawful  combinations,  and  unreasonable  exactions  from 
corporations  as  well  as  to  protect  the  interests  of  stockholders.**  The 
right  of  inspection  and  the  right  of  visitation,  as  applied  to  private 
corporations,  are  not  one  and  the  same.  The  right  of  visitation,  ex- 
cept in  the  case  of  a  few  institutions  which  have  privato  visitors,  is  a 
public  right,  exercised  by  the  government  for  the  purpose  of  super- 
vising t^e  management  of  corporations  and  keeping  them  within  the 
limits  of  their  legitimate  powers;  but  the  right  of  inspection  is  the 
personal  privilege  of  every  stockholder,  existing  by  virtue  of  his  owner- 
ship of  stock,  to  be  exercised  by  him  for  the  purpose  of  ascertaining 
buch  information  as  he  is  entitled  to  in  relation  to  the  corporate  busi- 

10.  Note:  107  A.  8.  R.  681.  14.  Hobbs  c.  Tom  Reed  Gold  Min. 

11.  Ellsworth  «.Dorwart,  95  Xa.  108,  Co.,  164  Cal.  497,  129  Pac.  781,  43 
63  N.  W.  588,  58  A.  S.  R.  427.  L.R.A.(N.S.)  1112  and  note. 

Note:  107  A.  S.  R.  680.  16.  Notes:  107  A.  S.  R.  676;  Add. 

12.  Gerner  v.  Mosher,  58  Neb.  135,  Gas.  1913E  173. 

78  N.  W.  384,  46  L.R.A.  244.  16.  Venser  v.  Chicago  City  R.  Co., 

13.  Venner  r.  Chicago  City  R.  Co.^  246  111.  170,  92  N.  E.  643,  138  A.  & 
246  lU.  170,  9%  N.  £.  643,  138  A.  S.  R.  229,  20  Ann.  Cas.  607. 

R.  229,  20  Ann.  Cas.  607. 
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ness  and  affairs,  with  a  view  to  the  intelligent  exercise  of  his  rights  as 
a  shareholder  and  the  protection  of  his  interest,  in  the  corporation.^^ 

300.  Corporatioiu  Whose  Books  Hay  Be  Inspected. — No  distino- 
tion  seems  to  he  drawn  between  the  various  classes  of  corporations  in 
regard  to  the  right  of  inspection.^*  If  a  foreign  corporation  doing 
business  within  the  state  does  not  keep  its  books  therein,  and  its  ofBcer 
having  the  custody  of  its  books  is  not  within  the  reach  of  state  process, 
mandamus  will  not  lie  to  compel  the  inspection  of  such  books,^'  but  if 
there  are  books  within  the  state  and  in  the  custody  of  the  agent  of  the 
corporation  therein,  mandamus  may  issue  in  favor  of  a  resident  or 
nonresident  stockholder,  to  compel  permission  to  inspect  such  books.'' 
The  question  whether  or  not  an  inspection  of  books  will  be  accorded 
to  a  stockholder  when  the  corporation  is  insolvent  and  has  gone  into 
the  hands  of  a  receiver  is  one  resting  in  the  discretion  of  the  court.' 
A  statute  requiring  corporations  to  keep  oorrect  books  of  account  in 
the  state  and  to  permit  their  inspection  by  stockholders  does  not  de- 
prive a  corporation  previously  organized  by  special  law  of  any  vested 
rights,  nor  does  it  impair  the  obligation  of  a  contract,  though  the  act 
of  incorporation  contains  no  declaration  that  the  corporation  shall  be 
subject  to  subsequent  laws.' 

301.  Who  May  Exercise  Right  of  Inspection. — While  the  right  of 
inspection  is,  in  a  sense,  personal  to  the  stockholder,  still  he  may  em- 
ploy a  skilled  agent,  attorney  or  accountant  to  make  an  examination 
for  him;  otherwise  the  right  would  in  many  instances  be  unavailing." 
The  possession  of  the  right  would  be  futile  if  the  possessor,  through 
lack  of  knowledge  necessary  to  its  exercise,  were  debarred  of  the  pri- 
vilege to  procure  in  his  behalf  the  services  of  one  competent  to  exercise 
it.*  Under  a  statute  requiring  the  directors  "of  every  stock  corpora- 
tion" to  keep  books  of  account  at  its  principal  place  of  business,  and 
giving  "every  stockholder  in  such  corporation"  the  right  to  inspect 
the  books  and  records  of  the  corporation,  "every  stockholder"  means 


17.  Harkness  v.  Guthrie,  27  Utah 
248,  75  Pac  624, 107  A.  S.  R.  664  and 
note,  1  Ann.  Ca-s.  129. 

18.  Venner  v.  Chicago  City  R.  Co., 
246  lU.  170,  92  N.  E.  643,  138  A.  S. 
R.  229,  20  Ann.  Cas.  607. 

Notes:  107  A.  S.  R.  685;  20  L.R.A. 
<N.S.)  197. 

19.  State  V.  North  American  Land, 
etc.,  Co.,  106  La.  621,  31  So.  172,  87 
A.  S.  R.  309. 

Notes:  107  A.  S.  R.  685  ;  45  L.R.A. 
454;  19  Ann.  Cas.  90. 

20.  State  ti.  North  American  Land, 
etc.,  Co.,  106  La.  621,  31  So.  172,  87 
A.  S.  R.  309;  Andrews  «.  Mines  Cor- 


poration, 205  Mass.  121,  91  N.  E.  122, 
137  A.  S.  R.  428. 

Note:  19  Ann.  Cas.  89. 

1.  Note:  45  L.R.A.  456. 

2.  Venner  v.  Chicago  City  R.  Co., 
246  111.  170,  92  N.  E.  643,  138  A.  S. 
R.  229,  20  Ann.  Cas.  607. 

3.  Ellsworth  V.  Dorwart,  95  la.  108, 
63  N.  W.  588,  58  A.  S.  R.  427;  Cin- 
cinnati Volksblatt  Co.  u.  HofFmeister, 
62  Ohio  St.  189,  56  N.  E.  1033,  78  A. 
S.  R.  707,  48  L.R.A.  732. 

Notes:  107  A.  S.  R.  684;  45  L.R.A. 
449;  20  LJl.A.(N.S.)  197:  2  Britisli 
Rul.  Cas.  976. 

4.  Note:  107  A.  S.  B.  684. 
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"each  and  all."*  Tiie  right  of  inspection,  however,  has  been  denied 
to  pledgees  of  stock.*  A  holder  of  sliares  of  stock  in  a  corporation  is 
not  entitled  to  exercise  the  right  to  inspect  the  books  of  the  corpora- 
tion, given  him  by  statute,  until  he  has  had  the  transfer  of  stock  to 
him  entered  upon  the  books  of  the  company.  And  a  stockholder  who 
applies  for  a  mandamus  to  enforce  his  right  to  inspect  the  books  of  the 
corporation  loses  his  right  to  relief  where  he  dispose^  of  his  stock  while 
his  appeal  from  an  order  denying  him  the  writ  is  pending.' 

302.  Time,  Place  and  Mode  of  Inspection. — It  is  usually  held,  both 
at  common  law  and  also  vfhere  the  statute  is  not  mandatory,  that  a 
stockholdw  has  the  right  to  inspect  the  books  of  a  corporation  only  at 
such  times  and  places  as  may  be  proper.  His  right  is  not  absolute  to 
inspect  them  at  any  time  or  place  he  may  see  fit.*  Nor  should  a  share- 
holder's right  of  inspection  be  exercised  to  the  extent  of  an  unreason- 
able appropriation  of  the  books  of  the  corporation,  detrimental  to  its 
interests  and  tlie  interests  of  other  shareholders.*  But  the  right  of  in- 
spection is  not  limited  to  one  inspection;  it  may  be  exercised,  at  any 
reasonable  time,  so  long  as  the  relation  of  stockholder  exists.^'  The 
common-law  right  to  inspect  includes  all  the  books  and  records  of  the  , 
*  corporation.^^  The  shareholder  cannot  be  denied  access  to  the  books 
because  they  contain,  along  with  the  information  to  which  he  is 
entitled,  other  information  which  he  has  no  right  to  demand,  where 
the  right  of  inspection  is  given  by  statute.**  Under  a  statute  authorii^ 
ing  it,  a  stockholder  of  a  corporation  i?  entitled,  at  all  reasonable  times, 
and  for  a  proper  purpose,  to  inspect  the  original  record,  stock,  and 
transfer  books,  and  the  record  of  the  financial  condition  of  the  com- 
pany.** As  an  incident  to  the  right  of  a  stockholder  to  inspect  the 
books,  records,  and  papers  of  the  corporation,  is  the  right  to  make 
memoranda,  abstracts,  and  copies  of  their  contents.  This  right  is  as 
full  as  the  right  of  inspection  itself,  and  obviously  essential  to  an  ad- 
vantageous exercise  thereof.**  Where  the  statutes  provide  that  the 
books  of  a  corporation  containing  the  names  of  shareholders  shall  be 
open  to  the  examinrtion  of  every  stockholder,  a  stockholder  has  not 


5.  Venner  v.  Chicago  City  R.  Co., 
246  111.  170,  92  N.  £.  643,  138  A.  S. 
R.  229,  20  Aon.  Cas.  607. 

6.  Note:  121  A.  S.  R.  196. 

7.  Note:  20  UR.A.(N.S.)  107. 

8.  Weihenmayer  v.  Bitoer,  88  Md. 
325,  42  Atl.  245,  46  L.RA.  446  and 
note. 

Notes:  107  A.  S.  R.  681;  20  Add. 
Cas.  612,  613. 

9.  Note:  107  A  S.  R.  682. 

10.  Cincinnati  Volksblatt  Co.  v. 
Hoffnteister,  62  Ohio  St.  189,  56  N. 
E.  1033,  78  A.  S.  B.  707,  48  L.RA. 
732. 


11.  Notes:  107  A.  8.  R.  682  :  45 

L.R.A.  451. 

12.  Note:  107  A.  S.  R.  G82. 

13.  Ellsworth  v.  Dorwart,  95  la.  108, 
63  N.  W.  588,  58  A.  S.  R.  427. 

14.  Swift  u.  State,  7  Houst.  (Del.) 
338,  6  Atl.  856,  32  Atl.  143,  40  A.  S. 
R.  127;  Henry  v.  Babcock,  etc.,  Co., 
196  N.  Y.  302,  89  N.  E.  942,  134  A. 
S.  R.  835;  Cincinnati  Volksblatt  Co. 
V.  HofEmeister,  62  Ohio  St.  189,  56 
N.  E.  1033,  78  A.  S.  R.  707,  48  L.R.A. 
732. 

Notes:  107  A.  S.  R.  683  ;  45  L.R.A. 
450;  10  Ann.  Cas.  89. 
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only  the  right  to  inspect  such  books,  but  to  take  copies  of  the  names 
and  addresses  of  stockholders.'* 

303.  Hotive  or  Purpose  of  Shareholder. — Where  the  right  of  it 

stockholder  to  inspect  the  books  and  records  of  bis  company  has  not 
been  enlarged  by  statute,  it  can  be  exercised  only  in  good  faith  and  for 
some  just,  useful  or  reasonable  purpose.  The  right  will  not  be  en- 
forced by  courts  for  speculative  purposes  or  to  gratify  idle  curiodty, 
when  the  interests  of  the  stockholder  and  their  protection  me  not  in- 
volved.'* It  will  not  be  presumed,  however,  when  a  requeet  for  in- 
spection is  made  that  the  motive  of  the  stockholder  is  an  improper 
one,  or  that  his  purpose  is  other  than  in  the  interest  of  the  corporation ; 
and  if  the  motive  or  purpose  is  charged  to  be  otherwise,  the  burden  is 
on  the  officers  refusing  the  request  or  the  corporation  to  establish  it." 
Where  the  right  of  a  stockholder  to  inject  the  books  of  the  corpora- 
tion is  declared  by  statute,  his  motive  in  exercising  the  right  is  generd- 
ly  not  a  subject  for  judicial  inquiry.  He  may  demand  an  examina- 
tion without  disclosing  his  reasons  or  purposes.'*  However,  the  courts 
have  power  to  prevent  him  from  abusing  his  privilege,  and  to  protect 
^  the  interests  of  the  corporation  and  other  shareholders."  And  even  , 
under  the  statutes  it  has  been  frequently  held  that  there  can  be  no 
inspection  from  mere  idle  curiosity  or  for  improper  or  unlawful  pur- 
poses.^** But  the  modern  view  wliere  the  right  of  inspection  is  con- 
ferred by  statute  absolute  in  terms,  is  that  the  application  cannot  be 
denied  on  the  ground  of  improper  motive,  because  a  clear  legal  right 
created  by  statute  cannot  be  defeated  by  showing  an  improper  motive.' 
There  can  be  no  doubt  but  what  a  stockholder  has  a  right  to  inspect 
and  examine  the  books  and  records  of  the  corporation  at  reasonable 
tinges,  so  long  us  his  purpose  is  to  inform  himself  as  to  the  manner  and 


16.  Henry  v.  Babcock,  etc.,  Co.,  196 
N.  Y.  302,  89  N.  E.  942,  134  A.  S.  R, 
835. 

Note:  107  A.  S.  R.  683. 

16.  Venner  v.  Chicago  City  R.  Co., 
246  III.  170,  92  N.  E.  643, 138  A.  S.  R. 
229,  20  Ann.  Cas.  607  and  note;  Le- 
gendre  v.  New  Orleans  Brewing  Ass'd, 

45  La.  Ann.  669,  12  So.  837,  40  A,  S. 
K.  243;  Vamey  v.  Baker,  194  Mass. 
239,  80  N.  E.  524,  10  Ann.  Cas.  989; 
Kuhbach  v.  Irving  Cat  Glass  Co.,  220 
Pa.  St.  427,  69  Atl.  981,  20  L.B.A. 
(N.S.)  185  and  note. 

Notes:  107  A.  S.  B.  677;  45  L.R.A. 
461,  463. 

17.  Stone  v.  Kellogg,  165  111.  192, 

46  N.  E.  222,  56  A.  S.  R.  210. 
Note:  107  A.  S.  R.  677. 

18.  Wliite  ff.  Manter,  109  Me.  408, 


84  AU.  890,  42  L.R.A.(N.S.)  332; 
Henry  t>.  Babcoek  &  Wilcox  Co.,  196 
N.  Y.  302,  89  N.  E.  942,  134  A.  S.  R. 
835 ;  Wyoming  Coal  Min.  Co.  v.  State, 
15  Wyo.  97,  87  Pae.  337,  984,  123  A. 
S.  R.  1014. 

Notes:  107  A.  S.  R.  678;  20  L.R.A. 
(N.S.)  187;  20  Ann.  Cas.  614;  Ann. 
Cas.  1913E  173. 

19.  Note:  107  A.  S.  R.  678. 

20.  Note:  46  L.R.A.  461. 

1.  JohDson  V.  Langdon,  135  Cal. 
624,  67  Pae.  1050,  87  A.  S.  R.  156; 
Venner  v.  Chicago  City  R.  Co.,  248 
111.  170,  92  N.  E.  643,  138  A.  S.  R. 
229,  20  Ann.  Cas.  607;  Kimball  v. 
Dem,  39  Utah  181,  11.6  Pa<i.  28,  Ann. 
Cas.  1913E  166  and  note,  35  L.R.A. 
(N.S.)  134. 
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fidelity  with  which  the  corporate  affairs  are  being  conducted,  and  his 
examination  is  made  in  the  interest  of  the  corporation.-  And  a  holder 
of  corporate  stock  which  has  no  market  value,  which  he  has  been 
forced  to  acquire  for  self-protection,  and  which  he  desires  to  selli  is 
entitled  to  inspect  the  books  of  the  corporation  for  the  purpose  of  as- 
certaining ita  value.*  Also,  the  right  of  inspection  may  be  exercised, 
although  the  only  object  of  the  stockholder  is  to  ascertain  whether  tlie 
affairs  of  the  corporation  have  been  rightiy  conducted  by  the  directors 
or  memagers.^  But  the  refusal  of  the  right  of  a  stockholder  to  inspect 
the  bool^  of  a  corporation  of  which  he  is  a  member  has  been  held  to 
be  justifiable  when  the  object  is  manifestly  in  opposition  to  the  inter- 
ests of  the  corporation.*  Similarly  it  has  been  held  that  a  peremptory 
writ  of  mandamus  will  not  be  granted  to  compel  a  corporation  to 
exhibit  its  books  to  a  stockholder,  where  bis  purpose  is  to  ascertain 
whether  facts  exist  which  will  authorize  an  application  to  the  attorney- 
general  to  dissolve  the  corporation,  or  which  will  authorize  an  implica- 
tion to  the  court  to  appoint  a  receiver,  or  which  will  enable  the  relator 
to  begin  criminal  proceeding  against  the  officei^  of  the  corporation 
for  a  violation  of  their  duties.*  Nor  will  the  writ  be  granted,  it  has 
been  held,  where  the  stockholder  making  the  application  is  not  the  real 
party  in  interest,  but  is  acting  for  other  persons  who  ore  trying  to  get 
possession  of  the  company  for  the  purpose  of  throndng  it  into  liquidar 
tion,  and  who  are  seeking  for  information  to  aid  them  in  this  attempt.' 
Neitiier  will  the  writ  be  granted,  according  to  some  authorities,  where 
it  appears  that  the  examination  is  desired  for  the  purpose  of  obtaining 
information  to  be  used  in  crippling  the  business  of  the  corporation  for 
the  benefit  of  a  business  rival.^  But  the  fact  that  a  stockholder  seek- 
ing to  compel  the  corporation  to  permit  him  to  examinine  its  books 
to  protect  his  interests  is  also  a  stockholder  in  a  rival  corporation  has 
been  held  not  to  be  sufficient  to  deprive  him  of  the  right  to  the  relief 
sought.'  And  the  statutory  right  of  a  stockholder  of  a  corporation 
to  inspect  its  books,  documents,  and  records  is  not  forfeited,  it  has  been 
held,  by  the  fact  that  he  is  a  business  rival  of  the  corporation,  and  seeks 
information  to  l?e  used  to  ita  injury  and  loss.*"  Again,  under  a  stat- 
ute providing  that  all  books  of  any  corporation  shall  at  all  reasonable 
hours  be  subject  to  the  inspection  of  any  bona  fide  stockholder  of 

5.  IifeClintoekn.  Young  Republicans,  ing  Ass'd,  45  1m.  Ann.  669,  12  So. 
210  Pa.  St  115,  69  AtL  691, 105  A.  S.  837,  40  A.  S.  S.  243. 

R.  784,  68  L.R.A.  459;  State  v.  Paeitle  0.  Note:  10  Ann.  Css.  090. 

Brewing  ft  Ualting  Co.,  21  Wash.  461,  7.  Note:  10  Ann.  Cas.  990. 

58  Pae.  584,  47  L.RJI.  208.  8.  Note:  10  Ann.  Cas.  900. 

3.  State  V.  Jessup  &  Moore  Papw  9.  Knbbacfa  v.  Irving  Cat  Glaas  Co., 
Co.,  1  Boyce  (Del.)  379,  77  Ati.  16,  220  Ps.  St.  427,  69  AtL  981,  20  Ii.BJL 
30  LJi.A.(N.S.)  290.  (N.S.)  185. 

4.  Note:  107  A.  8.  R.  678.  10.  Weibenmayer  «.  Bitner,  88  Md. 

6.  Legendre  v.  New  Orleans  Brew-  326,  42  AtL  246f  46  LJLA.  448. 
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record,  such  stockholder  has  been  held  to  be  entitled  to  inspect  the 
books,  which  may  be  enforced  by  mandamus,  although  it  is  for  the 
purpose  of  instituting  litigation  against  it  and  giving  it  adverse  no* 
toriety,  which  will  have  a  tendency  to  be  detrimental  to  its  buaneas, 
and  although  the  statute  provides  for  punishing  officers  who  refuse 
to  permit  an  inspection  by  a  stockholder  "lawfully  demanding"  it.*^ 

304.  Demand  on  Custodian  of  Books. — Generally  speaking,  a  stock- 
holder cannot  enlist  the  aid  of  the  courts  to  enforce  his  right  to  inspect 
the  books  of  the  corporation,  unless  he  has  first  made  a  demand  for 
an  opportunity  of  inspection  and  has  met  with  a  denial  of  or  obstruc- 
tion to  his  right^'  But  under  a  statute  authorizing  a  stockholder  to 
examine  certain  books  and  papers  of  his  company,  neither  an  officer 
of  the  corporation  nor  a  court  on  mandamus  proceedings  is  warranted 
in  refusing  him  the  right  to  see  any  of  the  books  or  papers,  mwely 
because  he  has  asked  to  inspect  more  than  he  is  entitled  to  see.'* 

305.  Proceedings  to  Enforce  Right  of  Inspection. — Under  the  com- 
mon law  the  right  of  a  stockholder  to  inspect  the  books  of  his  corpora- 
tion can  be  enforced  when  he  asks  it  in  good  faith  and  for  reasons 
connected  with  his  rights  as  a  stockholder.**  A  state  court  has  juris- 
diction to  enforce  such  legal  right  as  the  stockholders  of  a  national 
bank  may  have  to  inspect  the  books  of  the  bank.'*  The  usual  and 
customary  method  of  enforcing  a  stockholder's  right  of  inspection  is 
by  mandamus  addressed  to  the  custodian  of  the  books.'*  In  a  statute 
defining  mandamus  as  a  writ  issued  to  an  inferior  tribunal,  corpora- 
tion, board  or  person  commanding  the  performance  of  an  act  which 
the  law  specially  enjoins  as  a  duty  resulting  from  an  office,  trust  or 
station,  the  word  "corporation"  is  a  generic  term,  including  public, 
quasi-public  and  private  corporations.    Therefore,  mandamus  lies  to 


11.  Kimball  v.  Dem,  39  Utah  ISl,  Aun.  669,  12  So.  837,  40  A.  S.  B. 
116  Pac.  28,  Ann.  Cos.  igi3E  166,  35  243;  Weilienmayer  v.  Bitner,  88  Md. 
L.R.A.(N.S.)  134.  325,  42  Atl.  245,  45  L.R.A.  446  and 

12.  Notes:  107  A.  8.  R.  686;  45  note;  Vamey  v.  Baker,  194  Mass.  239, 
L.B.A.  458;  20  L.R.A.(N.S.)  199.        80  N.  E.  524,  10  Ann.  Cas.  989;  An- 

13.  Ellsworth  v.  Dorwart,  95  la.  108,  drews  v.  Mines  Corp.,  205  Mass.  121, 91 
63  N.  W.  588,  58  A.  S.  R.  427.  N.  E.  122,  137  A.  S.  R.  428;  Fuller  v. 

Note:  107  A.  S.  R.  686.  Alexander  Hollander  &  Co.,  61  N.  J. 

14.  Venner  v.  Chicago  City  Ry.  Co.,  Eq.  648,  47  Atl.  646,  88  A.  S.  R.  456; 
246  lU.  170,  92  N.  E.  643,  138  A.  S.  Be  Steinway,  159  N.  Y.  250,  53  N.  E. 
R.  229,  20  Ann.  Cas.  607.  1103,  45  L.R.A.  461  and  note;  Com. 

15.  Guthrie  v.  Harknesa,  199  U.  S.  r.  Phoenix  Iron  Co.,  105  Pa.  St.  Ill, 
148,  26  S.  Ct.  4,  50  U.  S.  (L.  ed.j  130,  51  Am.  Rep.  184;  MeClintock  e. 
4  Ann.  Cas.  433.  Young  Republicans  of  Philadelphia, 

16.  Johnson  v.  Langdon,  135  Cal.  210  Pa.  St.  115,  59  Atl.  691, 105  A.  S. 
624,  67  Pac.  1050,  87  A.  S.  R.  156:  R.  784,  68  L.R.A.  459;  Brown  v.  Cry- 
Venner  v.  Chicago  City  Ry.  Co.,  246  stal  lee  Co.,  122  Tenn.  239, 122  S.  W. 
HL  170,  92  N.  E.  643,  138  A.  S.  R.  84,  19  Ann.  Cas.  308  and  note. 

229,  20  Ann.  Cas.  607;  Legendte  v.  Notes:  107  A.  8.  R.  687  ;  20  L.R.A. 
New  Orleana  Brewing  Ass'n,  46  La.  (N.S.)  198. 
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compel  an  officer  of  a  private  corporatioa  to  permit  an  inspection  of  its 
bool^>^  The  right  of  a  stockholder  in  a  foreign  corporation  to  compel 
by  mandamus  permission  to  inspect  its  books  is  not  affected  by  a  provi- 
sion in  its  charter  or  by-lawa  that  differences  between  the  corporatioa 
and  its  stnckholdeis  shall  be  submitted  to  arbitration.^^  A  stockholder 
at  common  law  could  maintain  an  action  against  the  recording  ofBcer 
of  the  corporation  having  the  custody  of  its  books  and  records  for  wil- 
fully  refusing  to  allow  him  to  inspect  tiie  same  at  seasonable  atid 
proper  times,  and  recover  damages  therefor,  either  actual  or  nominal 
as  ihe  case  might  be.''  But  an  error  of  an  officer  in  a  subordinate 
position  in  a  corporation  in  refusing  to  permit  its  books  to  be  inspected 
by  a  stockholder  does  not  of  itself  expose  the  corporation  to  liability 
for  damages.  To  fix  its  liability  it  must  appear  tliat  the  officer  acted 
under  autLiority,  express  or  implied,  or  that  his  act  was  adopted  or 
ratified  by  the  corporation.^  In  some  jurisdictions  the  statutes  im- 
pose a  penalty  upon  corporations  or  corporation  officers  fop  an  im- 
proper refusal  to  permit  a  stockholder  to  inspect  the  corporate  books, 
recoverable  in  an  action  by  the  stockholder.*  In  some  jurisdictions, 
Uie  proper  remedy  to  enforce  the  statutory  right  of  a  stockholder  in  a 
corporation  to  inspect  its  books  and  records  is  by  injunction.*  But  in 
most  jurisdictions,  it  seems,  the  refusal  of  permission  to  a  stockholder 
to  examine  the  books  of  his  company  is  not,  of  itself,  a  ground  for 
equitable  interference,  the  remedy  at  law  by  mandamus  being  regard- 
ed as  adequate.'  The  inherent  jurisdiction  of  a  court  of  chancery  to 
compel  the  production  for  inspection  of  books  and  papers,  whether 
of  an  individual  or  corporation,  is  confided  to  cases  where,  they  are 
evidential  in  a  cause  pending  in  courts  and  cases  arising  under  a  bill 
filed  for  relief  as  well  as  discovery,  or  for  discovery  only,  in  aid  of  a 
prosecution  or  defense  in  litigation  pending  or  contemplated.'  The 
rules  of  procedure  with  reference  to  mandamus  to  enforce  a  stock- 
holder's right  to  inspect  the  books  of  a  corporation  would  seem  to  be 
the  same  as  those  applying  to  that  remedy  generally,  except  as  modi- 


17.  Wyoming  Goal  Min.  Co.  «.  State,  2.  Cincinnati  VoUcsbUtt  Co.  v.  HofE- 
15  Wyo.  07,  87  Pac.  337,  984,  123  A.  meister,  62  Ohio  St.  1S9, 56  N.  E.  1033, 
S.  R.  1014.  78  A.  S.  E.  707,  48  L.E.A.  732. 

18.  State  V.  North  American  Land,  Notes:  107  A.  S.  R.  688;  19  Ann. 
etc,  Co.,  106  La.  621,  31  So.  172,  87  Cas.  314. 

A.  S.  R.  309.  3.  Fnller  v.  Alexander  Hollander  ft 

19.  Legendre  v.  New  Orleans  Brew-  Co.,  61  N.  J.  £q.  648,  47  Atl.  646,  88 
ing  Ass'n,  45  La.  Ann.  669, 12  So.  837,  A.  S.  R.  4oG;  Brown  v.  Crystal  Ice 
40  A.  S.  R.  243.  Co.,  122  Tenn.  239,  122  S.  W.  84,  19 

Notes:  107  A.  S.  R.  686;  45  LJtA.  Ann.  Cas.  308  and  note. 

408;  19  Ann.  Cas.  313.  Note:  107  A.  S.  R.  688. 

20.  Legendre  t>.  New  Orleans  Brew-  4.  Fuller  v.  Alesander  Hollander  ft 
iog  Ass'n,  45  La.  Ann.  669, 12  So.  837,  Co.,  61  N.  J.  £q.  648,  47  AtL  646.  68 
40  A.  S.  R.  243.  A.  S.  R.  456. 

1.  Note :  19  Ann.  Cas.  313. 
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fied  by  the  relations  of  the  parties  whose  rights  are  in  question  *  The 
mode  of  procedure  in  statutory  proceedings  is  usually  prescribed  by  the 
statute  authorizing  them,  and  in  actions  for  damrges  for  denial  of  in- 
spection the  only  questions  peculiar  to  this  class  of  cases  seem  to  be 
those  with  reference  to  the  measure  of  damages.* 

306.  Judicial  Discretion  in  Considering  Application, — The  common- 
law  right  of  a  stockholder  to  inspect  the  books  of  a  corporation  is  not 
an  absolute  right  but  rests  in  the  discretion  of  the  court.'  Mandamus 
does  not  issue  to  compel  such  inspection  witliout  regard  to  facts  or  cir- 
cumstances. The  reasonableness  of  the  request  for  an  inspection  will 
be  considered.*  To  the  extent,  however,  that  an  absolute  right  is  con- 
ferred by  statute,  nothing  is  left  to  the  discretion  of  the  court;  but  the 
writ  should  issue  as  a  matter  of  course,  although  probably  even  then 
due  precaution  may  be  taken  as  to  time  and  place,  so  as  to  prevent  in- 
terruption of  business  or  other  gerious  inconvenience  to  the  corpora- 
tion.* A  by-law  of  a  corporation  making  the  right  of  a  stock-holder 
to  inspect  its  books  absolutely  dependent  upon  the  discretion  of  its 
directors,  and  denying  all  right  to  make  extracts  from  them,  has  been 
held  to  be  unreasonable  and  void.'* 

307.  Pleadings. — It  is  not  necessary  for  a  stockholder  in  a  corpora- 
tion, who  demands  an  inspection  of  its  books  and  records,  to  state  in 
his  petition  what  his  reasons  are  for  desiring  it,  or  to  show  that  he  is 
actuated  by  proper  motives  and  in  tlie  pursuit  of  justifiable  ends.  It 
is  sufKciuit  for  his  petition  to  show  that  he  is  a  stockholder;  that  be 
has  requested  such  inspection  to  be  made  at  a  reasonable  time;  and 
that  his  request  has  been  refused.**  Where  the  right  of  a  stockholder 
to  inspect  the  books  of  his  corporation  is  given  in  absolute  terms  by 
statute,  it  has  been  held  that  he  need  not  show,  in  his  petition  for 
mandamus  to  enforce  the  right,  the  object  of  his  inspection,  and  it  is 
no  defense  to  allege  improper  purposes  or  that  he  desires  the  informa- 
tion in  order  to  injiure  the  business  of  the  company.*^  An  answer  to 
an  application  by  a  stockholder  for  a  writ  of  mandate  to  compel  the 
submission  of  the  books  and  papers  of  the  corporation  to  his  inspection, 

B.  Notes:  45  L.B.A.  469  ;  20  L.R.A.  9.  Notes:  107  A.  S.  R.  «87;  45 

(N.S.)  201,  L.R.A.  448;  10  Ann.  Gas.  991.  And 

6.  Note:  45  L.R.A.  471.  see  supra,  par.  298. 

7.  Legendre  v.  New  Orleans  Brew-  10.  State  v.  Jessup  &  Moore  Paper 
ing  Ass'n,  45  La.  Ann.  669, 12  So.  837,  Co.,  1  Boyee  (Del:)  379,  77  All.  16, 
40  A.  S.  R.  243;  Vamey  v.  Baker,  194  30  L.R.A.(N.S.)  290. 

MasB.  239,  80  N.  E.  524, 10  Ann.  Cas.  11.  Cincinnati    Volksblatt    Co.  v. 

989.  Hoffmeistor,  62  Ohio  St.  189,  56  N. 

Notes:  45  L.R.A.  448;  10  Ann.  Cas.  E.  1033,  78  A.  S.  R.  707,  48  L.R.A. 

990;  20  Ann.  Caa.  612;  Ann.  Cas.  732.    And  see  supra,  par.  303. 

1913E  173.  12.  Venner  v.  Chicago  City  Ry.  Co., 

8.  Legendre  v.  New  Orleans  Brew-  246  111.  170,  92  N.  E.  643. 138  A.  S,  R. 
ing  Ass'n,  45  La.  Ann.  669,  12  So.  229,  20  Ann.  Cas.  607. 

837,  40  A.  S.  R.  243. 
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averring  that  the  petitioner  has  not  been  refused  permission  to  ex- 
amine any  records  and  accounts  which  he  was  lawfully  entitled  to  ex- 
amine, 13  argumentative  and  insuffici^t.  He  is  legitimately  entitled 
to  know  everything  of  which  the  recordfl,  books,  and  papers  of  the 
corporation  would  inform  him.^' 


308.  Generally. — Corporations  represent  their  stockholders  in  all 
matters  within  the  scope  of  their  corporate  powers.'*  And  this  is  ti'ue 
respecting  litigation  as  well  as  in  other  matters.  Stockholders  cannot 
ordinarily  maintain  a  suit  to  enforce  any  right  of  the  corporation. 
That  privilege  belongs  to  the  corporation  itself,  acting  through  its  di- 
rectors. And  the  mere  failure  of  the  directors  to  bring  suit  does  not 
entitle  any  stockholder  to  do  so.'*  But  wherever  a  cause  of  action  ex- 
ists primarily  in  behalf  of  the  corporation  against  directors,  officers 
and  others,  for  wrongful  dealing  with  corporate  property  or  wrongful 
exercise  of  corporate  franchises,  so  that  the  remedy  should  regularly 
be  obtained  through  a  suit  by,  and  in  the  name  of  the  corporation, 
and  the  corporation,  either  actually  or  virtually,  refuses  to  institute 
or  prosecute  such  a  suit,  then,  in  order  to  prevent  a  failure  of  justice, 
equity  will  permit  a  suit  to  be  brought  and  maintained  by  a  stock- 
holder oi;  stockholders,  substituting  them  to  the  corporation's  right 
of  action.'*  Also  part  of  the  stockholders  may  maintain  an  action 
in  equity  for  themselves  and  the  other  stockholders,  against  the 
trustee  of  a  dissolved  state  banking  corporation,  to  establish  their  title 
to,  and  obtain  distribution  of,  the  surplus  of  its  assets,  after  its  debts 
have  been  paid."    In  no  case,  however,  can  the  stockholder  bring 

13.  Stone  v.  KeUogg,  165  III.  192,  488;  Porter  v.  Sabin,  149  U.  S.  473, 


15.  Taylor  v.  Holmes,  127  U.  S.489,  Pac.  15,  124  A.  S.  R.  123;  Chicago 
8  S.  Ct.  1192,  32  U.  S.  (L.  ed.)  179;  HaDSom  Cab  Co.  v.  Yerkes,  141  lU. 
Bainea  v.  Babcock,  95  Cal.  581,  27  320,  30  N.  E.  667,  33  A.  S.  R.  315; 
Pac.  674,  30  Pae.  776,  29  A.  S.  R.  Slattery  v.  St,  Louis,  etc.,  Trans.  Co., 
158;  Yale  Gas  Stove  Co.  «.  Wilcox,  91  Mo.  217,  4  S.  W.  79,  60  Am.  Rep. 
64  Conn.  101,  29  Atl.  303,  42  A.  S.  R.  245;  Commonwealth  Title  Ins.,  ete., 
159,  25  L.R.A.  90;  Babcock  t).  Far-  Co.  v.  Seltzer,  227  Pa.  St.  410,  76  AtL 
well,  245  111.  14,  91  N.  E.  683,  137  A.  77,  136  A.  S.  R.  896;  Wallace  Lin- 
S.  R.  284,  19  Ann.  Caa.  74;  Converse  coin  Sav.  Bank,  89  Tenn.  630,  16  S. 
V.  Hood,  149  Mass.  471,  21  N.  E.  878,  W.  448,  24  A.  S.  R.  625;  Huber  «. 
4  L.R.A.  521;  Rothwell  v.  Robinson,  39  Martin,  127  Wis.  412, 105  N.  W.  1031, 
Minn.  1,  38  N.  W.  772;  12  A.  S.  R.  1135,  U5  A.  S.  R.  1023,  7  Ann.  Cas. 
608;  HUl  «.  Atlantic  &  N.  C.  R.  Co.,  400,  3  L.R.A.(N.8.)  653. 

143  N.  C.  539,  55  S.  E.  854,  9  L.BA.  Notes:  97  A.  8.  R.  31;  Ann.  Cas. 

<N.S.)  606.  1913C  668. 

Note:  97  A.  S.  ^.  30.  17.  Bacon  v.  Robertson^  18  How« 

16.  Zabriskie  v.  Cleveland,  etc.,  B.  480, 15  U.  S.  (L.  «d.)  499. 
Co.,  23  How.  381,  16  U.  S.  (L.  ed.) 
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14.  See  supra,  par.  277  et  aeq. 


13  S.  Ct.  1008,  37  U.  S.  (L.  ed.)  815; 
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suit  for  himself  and  in  his  own  right.**  The  courts  will  not  entertain 
a  suit  of  this  character  unless  it  plainly  appears  that  all  remedies 
within  the  corporation  itself  have  been  resorted  to  in  vain/'  and  in 
all  such  cases  the  corporation  must  be  made  a  party  to  the  suit.** 
Ordinarily  it  must  be  made  apparent  that  the  officers  whose  duty  it  is 
to  act  for  the  corporation  have  refused  after  request  to  institute  suit 
in  behalf  of  the  corporation ;  *  or  that  they  are  so  concerned  in  the 
wrong  sought  to  be  redressed,  and  hostile  to  any  attempts  to  vindicate 
the  corporate  rights  that  it  is  reasonably  certain  that  a  request  to  pro- 
ceed would  be  unavailing  •  So  an  action  to  set  aside  a  sale  of  property 
of  a  corporation  because  in  fraud  of  its  stockholdersj  may  be  main- 
tained by  one  of  the  latter  without  a  previous  demand  on  the  coipora^ 
tion  to  bring  the  action,  when  it  appears  that  the  directors  thereof 
are  under  the  control  of  the  person  in  whose  interest  the  sale  was 
made.'  Also  where,  although  an  action  is  instituted  in  the  first  place 
by  a  corporation  against  its  officers  or  directors  to  obtain  relief  on 
account  of  their  fraud,  such  action  is  subsequently  dismissed  coUu- 
sively  without  a  determination  on  the  merits,  the  stockholders  inter- 
ested may  have  a  reinstatement  of  the  action  and  may  be  permitted  to 
become  parties  tliereto  and  to  prosecute  the  same.*  But  the  mere  re- 
fusal of  a  corporation  to  bring  a  suit  will  not  authorize  any  stockholder 
dissatisfied  with  its  decision  to  himself  institute  an  action.  It  must 
further  appear  that  the  refusal  was  wrongful.'  The  statute  of  limita- 
tions runs  against  an  action  brought  by  a  stockholder  for  the  conver- 
sion of  corporate  property  the  same  as  it  would  if  the  action  had  been 
brought  by  the  corporation  itself.' 

309.  Who  May  Act  in  Behalf  of  Corporation. — There  is  a  direct 
conflict  of  authority  as  to  the  standing  of  a  person  who  has  become  a 

18.  Converse  v.  Hood,  149  Mass.  471,  E.  683, 137  A.  S.  R.  284, 19  Ann.  Caa. 
21  N.  E.  878,  4  L.R.A.  521;  Brown  74;  Wallace  v.  Lincoln  Sav.  Bank,  89 
V.  Vandyke,  8  N.  J.  Eq.  795,  55  Am.  Tenn.  630,  15  S.  W.  448,  24  A.  S.  R, 
Dee.  250;  Hearst  v.  Putnam  Min.  Co.,  625;  Northern  Trust  Co.  ■».  Snyder, 
28  Utah  184,  77  Pac.  753,  107  A.  S.  113  Wis.  516,  89  N.  W.  4G0,  90  A.  S. 
B.  698,  66  L.R.A.  784.  R.  867. 

19.  Note:  97  A.  S.  R.  32.  And  see  2.  Northern  Trust  Co.  v.  Snyder, 
supra,  par.  296.  113  Wis.  516,  89  N.  W.  460,  90  A.  S. 

20.  Jones  r.  Boiles,  9  Wall.  364,  19  R.  867. 

U.  S.  (L.  ed.)  736;  Davenport  v.  Dows,      3.  Cliicago    Hansom    Cab    Co.  v. 

18  Wall.  626,  22  U.  S.  (L.  ed.)  9.38;  Yerkes,  141  111.  320,  30  N.  E.  667,  33 
Kelly  V.  Thomas,  234  Pa.  St.  419,  83  A.  S.  R.  315. 

Atl.  307,  51  L.R.A.(N.S.)  122  and  4.  National  Power  &  Paper  Co.  v. 
note.  Ros.sinan,  122  Minn.  355,  142  N.  W. 

1.  Memphis  v.  Dean,  8  Wall.  64,  818,  Ann.  Cas.  1914D  830  and  note. 

19  U.  S.  (L.  ed.)  326;  Memphis,  5.  Wallace  v.  Lincoln  Sav.  Bank,  89 
etc.,  R.  Co.  V.  Woods,  88  Ala.  630,  Tenn.  630,  15  S.  W.  448,  24  A.  S.  R. 
7  So.  108,  16  A.  S.  R.  81,  7  L.R.A.  625. 

605;  Johns  v.  McLestcr,  137  Ala.  283,      6.  Bates  «.  Boyce>  Estate,  135  Mich. 
34  So.  174,  97  A.  S.  R.  27  and  note;  540,  98  N.  W.  259, 106  A.  S.  R.  402. 
Babcock  «.  Farwell,  245  111.  14,  91  N. 
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shfireholder  subsequent  to  the  occurrence  of  the  facts  constituting  the 
cau?e  of  action.  According  to  some  courts  a  person  who  did  not  own 
stock  at  the  time  of  fraudulent  transactions  complained  of,  or  whose 
shares  have  not  de\-olved  upon  him  since  by  operation  of  low,  cannot 
maintain  a  suit  to  have  such  transactions  declared  illegal.'  Other 
court's,  however,  hold  that  a  stockholder  suing  on  behalf  of  his  cor- 
poration which  is  unable  or  unwilling  to  bring  suit,  and  pleading  a 
good  cause  of  action,  may  maintain  the  same,  though  he  was  not  an 
owner  of  stock  at  the  time  the  breach  of  duty  was  committed  or  the 
cause  of  action  accrued,  except  in  eases  where  it  is  sliown  that  he  pur- 
chased the  stock  with  tlie  purpose  of  bringing  suit,  or  where  his  vendor 
was  for  some  reason  estopped  from  maintaining  the  action  and  the 
purchaser  had  notice  of  such  bar.*  A  stockholder  of  a  corporation,  at 
whose  instance  the  directors  have  instituted  an  action  in  the  name  of 
the  corporation  against  a  lessee  of  its  property  for  an  accounting,  can- 
not maintain  a  suit  in  another  court  of  co-ordinate  jurisdiction  to  se- 
cure the  accounting  and  to  enjoin  the  prosecution  of  the  former  suit, 
although  the  directors  are  unfit  to  manage  and  conduct  the  suit.* 

310.  Waiver,  Estoppel,  Laches. — A  stockholder  who  has  waived 
his  objections  to  transactions  of  the  corporate  officers  cannot  maintain 
a  suit  in  his  personal  capacity  to  ohftiin  relief  therefrom;  neither  can 
his  executor  nor  his  legatee  sue."  Laches  also  may  be  a  good  defense 
to  an  action  by  a  sttx-kholder  on  behalf  of  a  corporation,  and  if  he 
sleeps  on  his  rights,  he  will  be  ban-ed  from  asserting  them.'*  And, 
again,  a  stockholder  cannot  sue  for  the  benefit  of  the  corporation  or  of 
other  stockholders  to  t-ct  aside  corporate  transactions  to  which  he  ha.s 
assented,  because  the  theory  of  a  stockholder's  action  is  that  the  stock- 
holder has  been  injured  in  respect  to  his  stock  by  the  wrong  done  to 
the  corporation,  and  a  complainant  cannot  maintain  a  bill  and  obtain 
relief  unless  he  himself  has  sustained  u  wrong.*-  But  of  course  an  act 
of  stockholders  of  a  corporation  which  attempts?  to  ratify  a  fraud  or 
misapplication  of  the  funds  of  tlie  corporation  by  the  directors  is 
binding  by  way  of  estoppel  only  on  sucli  stockholders  as  vote  in  favor 
of  the  approval.** 

311.  Defense  of  Suits. — Corfjoratiou  stockholders  are  entitled  to 
defend  legal  pro<'ect1ings  in  bclialf  of  tlieir  corporation,  if  its  directort 

7.  Alexander  r.  Soorcy,  81  Ga.  o3ti,  91  N.  E.  683, 137  A.  S.  R.  284, 19  Ann. 
8  S.  E.  630, 12  A.  S.  H.  337.   And  see  Caa.  74. 

supra,  par.  294.  11.  Taylor  v.  Holmes,  127  U.  S.489, 

8.  Just  V.  Idaho  Canal  &  Improve-  8  S.  Ct.  1192,  ;{2  U.  S.  (L.  ed.)  179. 
ment  Co.,  16  Idaho  639,  102  Pac.  381,  Note:  97  A.  S.  R.  49.  And  see 
ia3  A.  S.  R.  140.  surpa,  par.  297. 

9.  Gray  v.  Sooth  &  N.  A.  R.  Co.,  12.  Rabpor-k  tj.  Farwell,  245  III.  14, 
151  Ala.  215,  43  So.  869,  11  L.R.A.  !H  N.  K.  H83,  137  A.  S.  R.  284,  19 
(N.S.)  581.  Ann.  Cas.  74. 

10.  Babcnck  v.  Farwell,  24-')  11).  14,  13.  Conlineiilal  Securities  Co.  v.  Bel- 
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or  managing  agents  are  willfully  or  fraudulently  neglectful  in  its  in- 
terests. The  proper  practice,  in  such  case,  is  for  the  stockholders  to 
move  the  court  for  leave  to  intervene  in  the  suit  they  wish  to  defend, 
and  to  allege,  and  make  a  prima  facie  showing,  that  the  authorized 
and  managing  agents  of  the  corporation  are  derelict  in  Uieir  duties, 
and  that  they  have  a  meritorious  defense  to  the  action.**  Where 
suit  is  instituted  to  foreclose  a  mortgage  given  by  a  corporation  to  se- 
cure certain  of  its  bonds,  and  judgment  by  default  is  taken  against 
the  company,  a  plea  of  inten'ention,  filed  by  an  individual  sHaie- 
holder,  setting  up  that  the  bonds  were  fraudulently  issued  by  the  di- 
rectors, and  charging  collusion  between  the  plaintiff  and  the  officers 
of  the  company  is  properly  sustained  on  demurrer.**  It  has  been 
held,  however,  that  where  stockholders,  not  made  defendants  by  the 
bill,  are  permitted,  by  leave  of  the  court,  to  appear  and  put  in  answers 
in  the  name  of  the  company,  defendant,  such  answers  cannot  be  re- 
garded as  the  answers  of  the  corporate  body,  but  may  be  regarded  as 
^ose  of  the  individual  stockholders.^* 


312.  Necessity,  Regularity  and  Conduct  in  General. — The  act  of  a 
majority  of  the  stockholders,  expressed  elsewhere  than  at  a  meeting  of 
stockholders,  as  where  the  assent  of  each  one  is  given  separately  and  at 
different  Umes,  is  not  binding  on  the  corporation.*^  And  it  has  been 
held  that  a  conveyance  of  all  the  assets  of  a  corporation  is  not  within 
the  power  of  the  stockholders,  even  though  they  all  sign  it,  without 
formal  action  at  a  meeting  held  for  that  purpose.**  Individual  stock- 
holders are  bound  by  the  action  of  the  majority  at  corporate  meetings 
of  which  due  notice  is  given,  although  such  individual  stockholders 
are  not  represented  at  such  meetings.**  The  election  of  directors 
may  be  supervised  and  controlled  by  a  court  of  equity  and  a  master 
appointed  to  preside,  whenever  it  is  made  to  appear  that^  by  means 
of  fraud,  violence,  or  other  unlawful  conduct  on  the  part  of  a 
portion  of  the  corporators,  a  fair  and  honest  election  cannot  otherwise 
be  held.*"  The  approval  at  a  regular  annual  meeting  of  a  corporation, 

mont,  206  N.  Y.  7,  99  N.  E.  13S,  Ann.  17.  Duke  v.  Uarkfaam,  105  N.  C. 

Cas.  1914A  777,  51  L.R.A.(N.S.)  112.  131,  10  S.  B.  1017,  ISA.  S.  R.  889. 

14.  Fitswater  «.  National  Buik  of  18.  De   La  Vei^e  Refrigerating 

Seneca,  62  Kan.  163,  61  Pac.  684,  84  Macb.  Go.  v.  German  Sav.  Ins.,  175 

A.  S.  R.  377.  U.  S.  40, 20  S.  Ct  20, 44  U.  S.  (L.  ed.) 

16.  Mnssioa  «.  Ooldthwaite,  34  Tez.  66. 

125,  7  Am.  Rep.  281.  10.  Hinds  ft  Adams  Counties  «. 

16.  BroQson  v.  La  Crosse,  etc.,  B.  Natchez,  etc.,  R.  Co.,  85  Miss.  599,  38 

Co.,  2  Wail.  283,  17  U.  S.  (L.  ed.)  So.  189, 107  A.  S.  R.  305. 
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of  a  report  by  the  president  of  a  lease  of  its  property  in  accordance 

wiih  the  action  of  a  special  meeting  called  to  con^der  that  question, 
is  an  approval  of  the  lease^  and  waives  irregularities  in  the  calling  and 
holding  of  the  special  meeting.^  The  rule  is  well  settled  that  after  a 
stockholders'  meeting  is  organized  the  majority  cannot  legally  with- 
draw and  organize  another  meeting^  and  if  they  do  so,  the  proceedings 
of  the  seceders  are  illegal,  and  they  are  bound  by  the  proceedings  of 
the  first  meeting  notwithstanding  their  withdrawal.  They  most 
remain  at  the  meeting  which  is  properly  organized  in  the  first  instance, 
and  seek  their  redress  for  any  supposed  grievances  in  the  courts.* 
The  denial  of  his  right  to  vote  will  not  justify  one  who  has  a  majority 
o(  the  stock  of  a  corporation  in  withdrawing  from  a  meeting  and 
organizing  anotiier  meeting  and  voting  there;  but  his  vote  at  the  orig* 
inal  meeting  would  have  been  effective  notwithstanding  the  i^ejection.' 
Mandamus  will  lie,  it  has  been  held,  to  compel  a  resident  of  the  state 
who  is  the  secretary  of  a  domestic  corporation,  to  call  a  stockholders' 
meeting  pursuant  to  a  by-law  of  the  corporation.  But  judgment  for 
a  peremptory  mandamus  should  not  be  granted,  upon  the  relation  of 
a  foreign  holding  corporation,  to  compel  the  secretary  of  another 
holding  and  foreign  corporation  to  call  a  meeting  of  its  stockholdeie 
for  the  puipose  of  taking  action  necessary  to  bring  about  a  change 
in  the  articlee  of  incorporation  of  two  other  foreign  corporations. 
The  writ  of  mandamus  is  not  one  of  right,  but  is  an  extraordinary 
legal  remedy,  which  the  court  may  use  in  its  discretion  in  furtherance 
of  justice.* 

313.  Time  and  Place. — Power  to  regulate  elections  means  the  power 
to  establish  fixed  rules  and  methods  of  proceeding  for  the  government 
of  elections;  and  fixing  the  time  and  place  of  election  is  within  this 
power.'  It  is  generally  recognized  that  a  corporation  receiving  its 
charter  from  one  stnte  may  not  hold  the  corporate  meetings  in  another 
for  the  purpose  of  organizing,  electing  officers,  or  performing  any 
strictly  corporate  functions  in  its  organization.*  And  it  has  been 
held  by  some  courts  that  a  corporation  has  no  power  to  perform.,  dis- 
tinctly corporate  acts,  such  as  holding  a  stockholders*  meeting,  outside 
of  the  state  of  ita  creation.^   Indeed  according  to  one  view  all  votee 

Pass.  R.  Co.,  149  Pa.  St.  70,  24  AU.  434,  48  N.  W.  347,  26  A,  8.  R.  639, 

88, 15  L.R.A.  665.  12  L.RJI.  781. 

1.  Hill  V.  Atlantic  &  N.  C  R.  Co.,     4.  State  v.  DcGroat,  109  Uinn.  168; 
143  N.  C.  539,  55  N.  E.  854,  9  iai.A.  123  N.  W.  417,  134  A.  S.  H.  764. 
(N.S.)  606.  6.  In  re  Long  Island  R.  Co^  19 

2.  Re  Argus  Printing  Co.,  1  N.  D.  Wend.  (N.  Y.)  37,  32  Am.  Dec.  429. 
434,  48  N.  W.  347,  26  A.  S.  E.  639,     8.  Date  v.  Taylor,  37  Pla.  64,  19 
12  liJlJl.  781;  Com.  v.  Vandegrift,  So.  172,  53  A.  S.  R.  232,  81  L.R.A. 
232  Pa.  St.  53,  81  Atl.  153,  Ann.  Cas.  484. 

1912C  1267  and  note,  36  L.BjL(M.S.)      7.  Harding    American  GloeoBe  Oo., 

46.  162  lU.  551,  55  N.  £.  677, 74  A.  S.  fi. 

S.  Be  Arena  Printing  Co.,  1  K.  D.  189,  64  LJtJL  738. 
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and  proceedings  of  persons  professing  to  act  in  capacity  of  corporatozs, 
when  assembled  without  the  bounds  of  the  sovereignty  granting  the 
ehartcTj  are  wholly  void.^  Under  a  statute  providing  that  articles 
of  association  shall  state  the  city  or  town  and  county  in  which  a 
corporation  is  situated,  it  has  been  decided  that  the  acta  of  the  body 
corporate  itself,  such  as  elections  of  directors,  votes  to  increase  or 
diminish  the  stock,  and  other  meetings  of  the  stockholders,  should 
take  place  at  the  home  office.*  Nor  does  a  general  clause  in  a  charter 
authorizing  certain  persons  to  call  the  first  meeting  of  a  corporation,  at 
such  time  and  place  as  they  think  proper,  authorize  them  to  call  the 
meeting  at  a  place  without  the  limits  of  tiie  state,  it  has  been  held." 
But  according  to  some  decisions  when  there  is  no  prohibitory  statute, 
and  all  of  the  sharehoIdOTs  give  their  consent,  their  acts  at  a  meeting 
of  the  corporation  held  in  a  foreign  jurisdiction  are  valid.^^  And 
proceedings  of  a  meeting  of  stockholders  are  binding  on  those  par- 
ticipating in  it  although  it  was  held  without  call  or  notice,  and  outeide 
of  the  state  where  the  company  was  incorporated,  there  being  no 
statutory  restriction  of  corporate  action  to  the  limits  of  the  state.*' 
Also  where  a  corporation  is  chartered  by  several  states  the  corporators 
or  shareholders  may,  in  the  absence  of  any  statutory  provision  to  the 
contrary,  hold  meetings  and  transact  corporate  business  in  any  state 
80  as  to  bind  the  corporation  in  respect  to  its  property  everywhere.*' 
314.  Notice  of  Meeting. — Ordinarily  a  notice  of  corporate  meet- 
ings is  required  to  be  given  to  the  shareholders  in  some  form,  either 
through  the  post-office  or  by  publication.**  Where  a  statute  or  by- 
law prescribes  the  manner  in  which  notice  of  a  meeting  of  a  cor- 
poration sh^l  be  given,  compliance  with  its  requirements  is  essential 
to  a  valid  notice,  and  if  so  given  it  is  sufficient.*'  In  the  absence  of  a 
specific  requirement  by  statute  or  by-law,  any  form  or  manner  of 
notice  which  specifically  informs  the  recipient  that  a  meeting  is 
called  and  of  the  exact  time  and  place  thereof  is  sufficient*'  Where 
the  meeting  is  a  general  or  stated  one,  provided  for  in  some  resolution 
or  by-law,  notice  of  the  time  and  place  of  the  meeting  is,  perhaps, 
in  the  absence  of  a  different  provision  in  the  charter  or  by-laws  of 

8.  Miller  v.  Ewer,  27  Me.  509,  46  Co.,  118  U.  S.  161,  6  S.  Ct  1009,  30 


9.  MisBonri  Lead  Mining  ft  Smelting  14.  Heller  v.  National  Marine  Bank, 
Go.  «.  Reinhard,  114  Mo.  216,  21  S.  89  Md.  602,  43  AU.  800,  73  A.  S.  R. 
W.  488, 35  A.  S.  R.  746.  212,  45  L.RA.  438;  Bagley  v.  Reno 

10.  Miller  «.  Ewer,  27  Me.  509,  46  OU  Co.,  201  Fa.  St.  78,  50  AtL  760, 


11.  Missouri  Lead  Mining,  etc.,  Co.  16.  Taylor  «.  Oriswold,  14  N.  J.  L. 

V.  Reinhard,  114  Mo.  218,  21  S.  W.  222,  27  Am.  Dec.  33:  In  re  Long  Is- 

488,  35  A.  8.  R.  746.  land  R.  Co.,  19  Wend.  (N.  T.)  37,  33 

18.  Handle  «.  Statz,  139  U.  S.  417,  Am.  Dee.  429. 

U  S.  Gt  530,  35  U.  S.  (L.  ed.)  227.  16.  Note:  Ann.  Caa.  1914D  883. 

13.  Graham  v.  Boston,  H.  ft  E.  R. 
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the  company,  not  necessary.^*  In  such  case  each  member  ia  pre- 
sumed to  have  notice  of  the  day  fixed  for  the  meeting.  But  if  the 
meeting  be  a  special  one,  personal  notice^  if  practicable,  is  necessary 
to  each  member,  unless  all  are  present  and  participate  in  the  pro* 
oeedings.^®  But  notices  of  an  adjourned  meeting  are  not  necessary 
if  not  required  by  Ae  by-laws  nor  by  any  general  law.^'  Minutes 
of  die  proceedings  of  a  meeting  of  the  stockholders  of  a  corporation 
raise  a  presumption  that  due  notice  thereof  was  given,  and  that  its 
proceeding,  were  regular  and  lawful.'**  Notice  of  an  election  of 
directors  must  be  for  the  time  and  in  the  manner  provided  by  statute, 
when  the  by-laws,  though  fixing  the  time  and  place  for  the  election, 
fail  to  state  what  length  of  time  or  in  what  modo  the  notice  shall  be 
given.^  A  notice  of  a  meeting  of  the  stockholders  of  a  corporation, 
to  tlie  effect  that  it  is  called  to  ascertain  whethOT  the  corpwation  will 
adopt  a  statute  authorizing  an  increase  of  its  capital  stock,  and  vote 
to  increase  such  ce^ital  stock  to  an  amount  within  the  limits  author- 
ized by  existing  laws,  and  to  pass  such  other  votes  relating  to  the 
increase  of  the  capital  stock  as  the  stockholders  may  desire,  is  legal 
and  sufficient* 

315.  Waiver  of  Notice. — Strict  statutory  requirements  as  to  notice 
of  a  meeting  of  stockholders  of  a  corporation,  being  intended  for  their 
protection,  may  be  waived  by  them,  and,  if  waived,  the  meeting  and 
all  its  proceedings  are  as  valid  as  if  full  statutory  notice  had  been 
givffli.'  The  provision  of  a  statute  that  notice  of  a  meeting  to  elect 
directors  "shall"  be  given  by  mail  to  subscribers  of  stock  is  directory 
merely,  and,  if  they  all  agree  thraeto,  may  be  waived.*  As  a  general 
rule  if  the  persons  entitled  to  notice  of  a  corporate  meeting  actually 
attend  it  and  participate  in  the  business  there  transacted,  it  is  imma- 
terial whether  the  notice  was  given  in  the  manner  prescribed  by 
statute.'  The  failure  to  notify  subscribers  of  the  first  meeting  of  a 
corporation  cannot  be  uiged  by  otiier  subscribers  who  were  notified 
and  were  present  at  such  meeting.  Such  meeting  is  valid  if  a  sufii< 

17.  UorriU  V.  Little  Falls  Mfg.  Co.,  Wend.  (N.  Y.)  37, 32  An.  Dec  429. 
53  Minn.  371,  55  N.  W.  547,  21  L.R.A.  2.  Jones  v.  Concord,  ete.,  B.  Co.,  6? 
174;  Doernbeoher  v.  Colombia  City  N.  H.  234,  30  AU.  6X4,  68  A.  8.  R. 
Lumber  Co.,  21  Ore.  673,  28  Pae.  899,  650. 

28  A.  S.  B.  760.  8.  Benbow  v.  Cook,  115  K.  G.  324, 

18.  Stbw  V.  Wyse,  7  Gomi.  214,  18  20  S.  E.  453,  44  A.  S.  R.  454. 

Am.  Deo.  99;  Doembeober  v.  Colnmbia  4.  Bntler  Fwer  Co.  v.  Cleveland, 

City  Lumber  Co.,  21  Ore.  673,  28  Pae.  220  lU.  128, 77  N.  E.  09, 110  A.  S.  R. 

809,  28  A.  S.  B.  766.  230. 

Note:  Ann.  Gas.  ISllD  864.  6.  Butler  Paper  Co.  v.  Cleveland, 

19.  Clark  v.  Wild,  85  Vt.  212,  81  220  lU.  128,  77  N.  E.  99, 110  A.  S.  R. 
AU.  636,  Ann.  GU.  1914C  661.  230;  Benbow  v.  Cook,  115  N.  C.  324, 

90.  Benbow  v.  Cook,  116  N.  C.  324,  20  S.  E.  453,  44  A.  S.  B.  454;  Hill 

ao  8.  E.  453,  44  A.  S.  B.  454.  v.  Atlantic  &  N.  C.  B.  Co.,  143  N.  C. 

1.  In  re  Loog  Island  B.  Co.,  U  539,  55  S.  E.  854,  9  LJtjL(N.8.)  60& 
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cient  number  of  sutecribers  wore  present,  though  otiiers  entitled  to 
bo  present  and  to  participate  therein  were  absent  because  not  notified.^ 
Although  a  meeting  of  the  stockholders  of  a  corporation  for  the 
jjuipose  of  organizing  the  corporation,  or  for  any  other  purpose,  is 
not  called  in  the  manner  prescribed  by  law  or  the  by-laws  of  the 
company,  the  action  of  the  meeting  is  valid  if  every  stockholder  who 
did  not  participate  in  the  meeting  ratified  its  action  afterward.'  The 
failure  to  give  notice  of  a  meeting  at  which  corporate  bonds  and 
mortgage  are  authorized  is  immaterial,  when  ail  persons,  having  any 
beuefici^  interest  in  the  corporation  oa  stockbold^  have  ratified  the 
action,  with  full  knowledge  of  the  facts.^ 

316.  What  Constitutes  Quorum. — In  perhaps  a  large  percentage  of 
the  cases  the  question  as  to  what  constitutes  a  quorum  at  a  stock- 
holders' meeting  is  controlled  by  the  general  statutes  of  the  state  or 
by  the  charter  or  by-laws  of  the  corporation  itself.  When  resort  is 
hod  to  the  early  common  law  to  determine  the  question,  tiiere  seems 
to  be  nothing  very  closely  resembling  the  modem  business  corpora- 
tions to  look  to.  The  rules  to  be  drawn  from  the  corporations  then 
existing  are  applicable  only  to  educational,  ecclesiastical,  ot  municipal 
corporations,  with  respect  to  all  of  which  membership  of  the  individued 
is  the  basis  of  the  right  to  participate  in  corporate  meetings.'  The 
early  rule  turned  upon  the  question  whether  the  number  of  mendiers 
was  definite.  In  all  cases  where  an  act  is  to  be  done  by  a  corporate 
body  or  a  part  of  a  corporate  body  and  the  number  is  definite,  a 
majority  of  the  whole  number  is  necessary  to  constitute  a  legal  meet- 
ing.^** In  respect  of  business  corporations,  however,  it  seems  that 
at  common  law  those  stockholders  who  actually  assemble  at  a  regularly 
convened  meeting  of  stockholders  can  transact  the  business  of  the 
meeting  regardless  of  whether  a  majority  of  the  stock  is  in  actual 
attendance.^^  Such  of  the  stockholders  aa  actually  assemble  at  a 
properly  convened  meeting,  although  a  minority  of  the  whole  number 
and  representing  only  a  minority  of  the  stock,  even  if  but  one  is 
present,  constitute  a  quorum  for  the  transaction  of  business,  unless 
otherwise  provided  in  the  charter  or  by-laws.*^  A  majority  of  all  the 
stock  of  the  corporation  must  be  represented  to  enable  a  stockholders' 
meeting  to  transact  business,  under  a  statute  providing  that  tlie 

6.  Nickum  v.  Burckhardt,  30  Ore.  31  Am.  Dec.  72;  Lofckwood.  v.  Me- 
464,  47  Pac.  788,  48  Pac.  474,  60  A.  chanica'  Nat.  Bank,  9  R.  I.  308, 11  Am. 
S.  II.  822.  Rep.  253. 

7.  Benbow  v.  Cook,  115  N.  C.  324,  Note;  21  L.R.A.  174.  See  alM 
20  S.  E.  4.'j3,  44  A.  S.  R.  454.  Peirce  u.  New  Orleans  Bnilding-  Co., 

8.  Nelson  v.  Hubbard,  96  Ala.  238,  9  La.  397,  29  Am.  Dec.  448. 

11  So.  428,  17  L.R.A.  375.  11.  Note:  42  L.B.A(N.S.)  800. 

9.  Note:  21  L.RA.  174.  12.  MorriU  v.  Little  PbU«  Mfg.  Co., 

10.  Regents  of  Maryland  University  53  Ifinn.  371, 65  N,  W.  547,  21  L.R.A. 
V.  WUIiams,  9  Oill  &  J.  (Md.)  365,  174. 
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"stockholders  holding  a  majority  of  the  stock  at  any  meeting  of  the 
stockholders  shall  he  capable  of  transactiug  the  business  of  the  meet- 
iag."  The  presumption  is,  in  the  absence  of  evidence  to  the  con* 
tiary,  that  the  number  required  by  the  by-laws  were  present  at  a 
meeting  where  business  was  transacted.**  A  majority  cannot  separate 
itself  from  the  minority,  and  be  a  quorum.  All  present  are  the 
quorum.'*  As  to  whether  the  basis  for  a  quorum  shall  be  the  stock 
according  to  value,  br  the  stockholders  according  to  number,  has  been 
the  subject  of  frequent  decisions.^'  In  most  of  the  modem  coi^ora- 
tions  the  share  of  stock,  raUier  than  the  stockholder  is  the  unit  for 
voting.'^  All  of  the  authorities  agree  that  the  requirements  of  a 
statutory  quorum  are  mandatory,** 

317.  ActioiL  by  Majority  of  Quorum. — It  is  held  that  in  the  absence 
of  statute  or  by-law  requiring  more,  a  majority  of  the  stock  represented 
at  a  legally  constituted  meeting  of  the  shareholders  of  a  corporation 
is  sufHcient  to  decide  any  question  properly  presented,  and  a  majority 
of  all  the  stock  is  not  indispensable.'*  This  decision  by  a  majority 
is,  it  seems,  a  fundamental  law  of  corporations  in  this  country  and 
in  England;  in  which  respect  our  law  differs  from  the  civil  law;  it 
requiring  the  concurrence  of  two-thirds  of  the  whole  members.**'  All 
the  stockholders  of  a  corporation  are  bound  by  all  acts  and  proceedings 
within  the  scope  and  authority  conferred  by  the  charter,  which  are 
approved  or  sanctioned  by  the  vote  of  a  majority  of  the  stockholders 
duly  taken  and  ascertained  according  to  law,  where  the  by-iawa  of 
the  corporation,  adopted  by  the  stockholders  in  pursuance  of  authority 
given  by  the  act  of  incorporation,  provide  that  a  majority  vote  at  a 
stockholder's  meeting  shall  be  binding  on  tlie  corporation.'  A  unani- 
mous vote  of  a  quorum  is  within  the  definition  of  a  "unanimous 
vote."* 

318.  Voting  Generally. — The  common  law  rule  was  that  stock- 
holders in  a  corporation  had  each  one  vote  on  questions  coming  before 
stockholders'  meetings,  irrespective  of  the  number  of  shares  of  the 

13.  Hill  V.  Town,  172  Mich.  508,  138  nel,  etc.,  Co.,  40  Colo.  1,  90  Pac  81. 
N.  W.  33i,  42  L.R.A.(N.S.)  799.  122  A.  S.  R.  1024,  13  Ann.  Cas.  7S1; 

14.  Note:  21  L.R.A.  175.  Lockwood  v.  Mechanics'  Nat.  Bank,  9 

15.  Hill  V.  Town,  172  Mich.  508, 138  R.  I.  308,  11  Am.  Rep  253. 
N.  W.  334,  42  L.R.A.(N.S.)  799.  Note:  41  L.R.A.(N.S.)  131. 

Compare  Clark  v.  Wild,  85  Vt.  212,  20.  Carrie's  Adm'rs  «.  Mutnal  Assur. 

81  Atl.  536,  Ann.  Cas.  1914C  661.  Society,  4  Hen.  ft  M.  (Ya.)  316,  4 

16.  Note:  42  L.RA.(N.S.)  799.  Am.  Dec.  517. 

17.  In  re  Argus  Printing  Co.,  1  N.  1.  United  States  Steel  Corp.  «. 
D.  434,  48  N.  W.  347,  26  A.  S.  R.  639,  Hodge,  64  N.  J.  Eq.  807,  64  Atl.  1, 
12  L.R.A.  781.  6aL.R.A.  742. 

Note;  21  L.R.A.  174.  2.  See  Tidewater  Soutfaorn  R.  Co. 

18.  Hill  V.  Town,  172  Mich.  508, 138  v.  Joidan,  163  Cal.  105,  124  Pac.  716, 
N.  W.  334,  42  L.R.A.(N.S.)  799.  Ann.  Gas.  1913£  1293,  41  L.RA. 

10.  Gommaer  v.  Cripple  Creek  Ton-  (N.S.)  130. 
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stock  of  the  corporation  held  by  them ;  now,  however,  charters,  statutes, 
or  constitutional  enactments  generally  prescribe  that  each  share  of 
stock  shall  be  entitled  to  one  vote.  And  it  has  been  held  that  in  the 
absence  of  gpeciiic  statutory  provision  on  the  subject,  the  voting,  on 
principle,  should  be  by  shares  of  stock  *  When  the  methods  of  voting 
are  not  fixed  by  genend  law,  corporations  may  make  a  law  for  them- 
selves, subject  to  the  qualiBcation  that  such  laws  and  regulations  as 
they  make  shall  not  conflict  vnih  the  laws  of  the  United  States.*  Th^ 
chairman  of  a  meeting  of  stockholders  of  a  corporation  may  be  selected 
by  viva  voce  vote  in  the  absence  of  a  provision  of  statute  or  by-law 
to  the  contrary.^  Each  stockholder  has  but  one  vote  when  the  charter 
incorporates  individuals  by  name,  and  gives  to  a  majority  of  them 
and  their  successors  the  joint  powers  of  the  corporation;  hence  a 
by-law  of  such  corporation,  which  provides  that  each  share  of  stock 
shall  be  entitled  to  a  vote,  is  void.*  A  regulation  of  a  corporation,  that 
stockholders  shall  have  one  vote  for  each  share  held  by  them  up  to 
ten  shares,  and  fixing  the  proportion  which  his  votes  shall  bear  to  his 
shares  above  that  number,  is  a  reasonable  regulation,  uniform  in  its 
operation,  conflicts  with  no  law,  and  is  binding  on  all  the  share- 
holders.' The  statutes  in  some  instances  provide  that  in  elections 
of  directors  each  shareholder  shall  be  entitled  to  cumulate  his  shares 
and  give  one  candidate  as  many  votes  as  will  equal  the  number  of 
directors  multiplied  by  tiie  number  of  shares  of  his  stock.  A  majority 
of  the  stockholders  have  no  vested  right  to  elect  the  directors,  which 
is  infringed  by  giving  the  minority  of  the  stockholders  the  power, 
by  cumulative  voting,  to  elect  a  representative  membership  in  the 
board  of  directors.*  Under  a  state  constitutional  provision  for  the 
election  of  directors  in  corporations  by  a  cumulative  system  of  voting, 
stockholders  are  entitled  to  vote  under  the  mode  prevailing  before  the 
adoption  of  the  constitution,  if  they  so  desire,  and  an  election  of 
directors  under  such  other  mode  is  legal  if  no  stockholder  claims,  or 
is  denied,  the  right  to  vote  under  the  cumulative  system.' 

319.  Record  of  Proceedings. — A  failure  of  stockholders  to  make  a 
record  of  their  proceedings  at  the  time  does  not  affect  the  validity  of 
their  action  provided  a  record  of  such  proceedings  is  made  and  signed 

S.  Brooks  V.  State,  3  Boyee  (Del.)  S.  Commonwealth  v.  Yandegrift,  232 
1,  79  Ail.  790,  51  L.R.A.(N.S.)  1126.  Pa.  St.  53,  81  AU.  153,  Ann.  Cm. 

Note:  Ann.  Cafl.  1914B  554.  1912C  1267,  36  L.R.A.(N.S.)  45. 

But  see  Smith  v.  Iron  Mountain  6.  Taylor  v.  Oiiswold,  14  N.  J.  L. 
Tunnel  Co.,  46  Mont.  13,  125  Pae.  222,  27  Am.  Dec.  33. 
649,  Ann.  Cas.  1914B  551.  Where  by  7.  Commonwealth  v.  DetwiHer,  131 
statute  the  individual  stockholder  and  Pa.  St.  614,  18  Atl.  990,  7  L.R.A.  357. 
not  the  share  of  stock  is  made  the  unit  8,  Maynard  v.  Looker,  111  Mich, 
of  voting  power.  498,  69  N.  W.  929,  56  L.R.A.  947. 

4.  Commonwealth  v.  Detwiller,  131  9.  Schmidt  v.  Mitchell,  101  Ky,  670l 
Fa.  St  614, 18  Atl.  990,  7  L.B.A.  357.  41  S.  W.  929,  72  A.  S.  B.  427. 
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by  them  at  another  time.***  The  best  evidence  of  the  vote  of  a  cor- 
poration is  the  recorded  action  of  its  stockholders  or  ofHcers.*^ 

Proxy  Voting 

320.  Generally. — On  the  question,  whether  or  not  the  stockholders 
in  a  purely  private  corporation  have  tiie  right  to  vote  by  proxy,  there 
has  been  some  difference  of  opinion.'*  The  prevailing  view  has 
been,  however,  that  a  right  to  vote  by  proxy  is  not  a  common  law 
right,  and  tiierefore  not  necessarily  incident  to  the  ownership  of 
^iuea  in  a  corporation.^  It  has  been  held  that  a  by-law  of  a  corpora- 
tion which  gives  to  its  members  the  right  to  vote  by  proxy  is  repugnant 
to  law,  and  therefore  void,  unless  the  charter  either  expressly  or  by 
legal  implication,  confers  the  power  to  make  such  a  by-law.**  But 
Uie  bett»  view  is  that  a  regulation  of  a  corporation  that  votes  niay  b« 
cast  by  proxy  is  a  reasonable  regulation  and  works  no  wrong  to  any 
shareholder.**  The  determination  of  the  question  is,  however,  of  but 
slight  practical  importance  in  this  country,  as  the  legislatures  of 
nearly  every  state  in  the  Union  have,  by  express  enactment,  provided 
that  the  stockholders  in  private  corporations  may  at  all  meetings 
thereof  vote  either  in  person  or  by  proxy  appointed  in  writing.**  The 
validity  of  such  statutes  is  unquestionable.*'  A  by-law  providing 
that  no  proxy  shall  be  voted  by  anyone  who  is  not  a  stockholder  of 
the  corporation  is  invalid  under  a  statute  providing  generally  that 
stockholders  may  be  represented  by  proxies.  A  statute  authorizing 
a  corporation  to  provide  in  its  by-laws  for  "the  mode  of  voting  by 
proxy,"  refers  to  the  preliminary'  requirements  to  be  followed  in  order 
that  the  proxy  may  be  entitled  to  vote,  and  does  not  authorize  the 
curtailing  of  the  right  to  vote  by  proxy,  but  only  to  regulate  the 
exercise  of  the  right  by  requiring  the  authority  to  be  in  writing, 
properly  witnessed,  acknowledged,  and  filed  with  the  records,  etc.^^ 

10.  Benbow  v.  Cook,  115  N.  C.  324,  «.  Detwaier,  131  Pa.  St  614,  18  Atl. 
20  S.  E.  453,  44  A.  S.  R.  454.  990,  7  L.RA.  357.    And  see  Com.  v. 

11.  Dennis  v.  Joslin  Mfg.  Co.,  19  Brioghurst,  103  Pa.  St.  134,  49  Am. 
R.  I.  666,  36  Atl.  129,  61  A.  S.  E.  805.  Hep.  119. 

12.  Note:  27  Am.  Dec.  60.  Notes:  85  Am.  Dec  619;  4  LJIA. 

13.  Harvey  v.  Linville  Imp.  Co.,  118  521;  18  L.HA.  584;  7  Eng.  RuL  Cas. 
N.  C.  693,  24  S.  E.  489,  54  A.  S.  R.  287. 

749,  32  L.R.A.  265;  Com.  v.  Bring-  16,  Harvey  «.  Linville  Imp.  Co.,  118 

harst,  103  Pa.  St.  134,  49  Am.  Rep.  N.  C.  693,  24  S.  E.  489,  54  A.  S.  R. 

119.  749,  32  L.R.A.  265. 

Notes;  27  Am.  Dec.  60;  4  L.RA.  Notes:  27  Am.  Dec.  61;  29  L.R.A. 

521;29L.R.A.  844.  844. 

14.  Taylor  v.  Griswold,  14  N.  J.  L.  17.  Note:  29  LJl.A.  845. 

222,  27  Am.  Dec.  33.  18.  People's  Home  Sav.  Bank  v.  San 

Note:  7  Eng.  Rul.  Cas.  287.  Francisco  Super.  Ct.,  104  Cal.  648, 

15.  State  V.  Tador,  5  Day  (Conn.)  38  Pac.  452,  43  A.  S.  B.  147,  29 
329,  5  Am.  Dee.  162;  Commonwealth  L.H.A.  844. 
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321.  Form,  Interpretation  and  Genuineness  of  Proxies, — No  par- 
ticular form  of  woi-ds  is  required  to  constitute  a  proxy.  Like  any 
other  agency,  an  instrument  creating  it  niuy  be  informal,  but,  if,  in 
(jrder  to  give  effect  to  its  language  in  view  of  tho  purpose  for  whicli 
it  was  executed,  it  is  necessary  to  construe  the  instrument  as  crwting 
an  agency,  such  construction  will  be  given."  Inspectors  of  election 
cannot  reject  a  vote  offered  by  proxy  when  proxies  are  authorized  by 
statute,  merely  because  the  written  proxy  was  not  acknowledged  or 
proved.  But  a  provision  in  articles  of  association  that  a  proxy  "shall 
be  attested  by  one  or  more  witnesses"  is  held  to  be  mandatory  and  not 
merely  directory,  and  a  resolution  of  the  company  clianging  the 
form  of  proxies,  which  was  fixed  by  another,  by  leaving  out  the  words 
respecting  attestation,  was  held  insuflicient  to  change  this  require- 
ment*" It  has  been  held  that  an  appointment  of  a  proxy  should  be 
strictly  interpreted  and  the  authority  should  not  h&  extended  beyond 
that  which  is  given  in  terms  or  is  absolutely  necessary  for  carrying 
the  authority  so  given  into  effect.*  The  genuineness  of  proxies  offered 
to  be  voted  upon  is  a  question  which  the  inspectors  of  election  have 
no  power  to  pass  upon  if  the  proxies  are  regular  in  form  and  appar- 
ently executed  by  stockholders,  but  if  the  proxies  are  invalid  for  any 
reason  not  apparent  upon  their  face,  redress  must  be  sought  from  the 
courts  after  the  election,  if  the  use  of  the  proxies  has  worked  any 
detriment.' 

322.  Exercise  of  Right  by  Proxy. — ^It  is  well  settled  that  any  act 

done  by  a  proxy  within  the  limitations  of  the  appointment  are  binding 
on  the  stockholder  whom  he  represents  to  the  same  extent  as  though 
the  stockholder  had  acted  personally.'  But  the  holder  of  the  proxy 
can  act  for  the  stockholder  in  his  capacity  as  a  stockholder  only  with 
reference  to  corporate  business,  and  any  act  attempting  to  bind  him 
in  any  other  capacity  is  ineffectual  for  that  purpose.*  A  proxy  for 
voting  stock  of  a  corporation,  made  by  the  holder  of  the  stock  while 
enjoined  from  voting  it  directly  on  the  ground  of  public  policy, 
cannot  carry  the  right  to  vote  it,*  A  shareholder  represented  by 
proxy  at  a  meeting  is  chargeable  with  knowledge  of  facts  connected 
with  the  proceedings  of  that  meeting,  known  to  his  proxy.* 


19.  Smith  V.  San  Francisco,  etc.,  By.  Co.,  61  Wash.  578,  112  Pac.  647,  Ann. 
Co.,  115  Cal.  584,  47  Poc.  582,  56  A.  Gas.  1912C  859  and  note. 

S.  R.  119,  35  L.R.A.  309.  Note:  29  L.RA.  845. 

Note:  4  L.R.A.  521.  4.  Notes:  29  L.R.A  847;  Ann.  Gas. 

20.  Note:  29  L.R.A.  846.  1912G  865. 

1.  Note:  Ann.  Gas.  1912C  865.  5.  Clarke  v.  Central  R,  ft  Bkg.  Co. 

2.  Note:  29  L.R.A.  848.  of  Georgia,  50  Fed.  338, 15  LJtA.  683. 

3.  Baker  v.  SeatHe-Tacoma  Power  6.  Note:  4  L.RA.  52L 
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323.  Revocability  of  Proxies.— A  proxy  to  vote  corporate  stock  is 
always  revocable,  even  when,  by  ita  tenus,  it  is  made  inevocable,' 
nor  is  it  necessary  that  it  should  be  revoked  in  the  exact  manner  pro- 
vided in  the  instrument  giving  the  proxy*  To  this  extent  the 
authorities  seem  to  be  in  agreement^  but  whether  the  shareholder 
may  imvocably  part  with  his  right  of  voting  has  been  the  subject 
of  conflicting  views.*  According  to  some  courts  each  stockholder  in 
a  corporation  must  be  left  free  to  cast  his  vole,  either  in  person  or  by 
proxy,  as  he  deems  best  for  the  welfare  of  the  corporation,  as  the 
other  stockholders  are  ^titled  to  the  benefit  of  his  free  exercise  of 
judgment.  Hence,  any  combination  or  device  by  which  a  number 
of  stockholders  combine  to  place  the  voting  of  Iheir  shares  in  the 
irrevocable  power  of  another  is  held  contrary  to  public  policy  and 
voidable.*'  The  prevailing  view,  however,  is  that  the  pooling  or 
combining  of  corporate  stock  with  an  object  to  carry  out  a  particnlm- 
policy  to  promote  the  best  interests  of  all  the  stockholders,  is  not 
necessarily  illegal.'*  And  under  this  doctrine  the  voting  power  of 
stock  may  be  separated  from  its  ownersliip,  as  when  a  proxy  is  given, 
ur  an  agreement  made  upon  a  sufficient  and  valid  consideration  by 
which  some  person  is  authorized  to  vote  stock,  though  not  the  owner 
tliereof.  Thus  a  proxy  may  be  made  irrevocEible  for  a  term  of  years 
as  the  result  of  a  contract  between  the  purchasers  of  stock  in  the  cor- 
poration that  a  majority  of  tliem,  or  their  survivors,  shall  vote  it  as  a 
unit  during  such  term.*-  Again,  a  power  of  attorney  made  by  a 
stockholder  to  vote  and  deal  with  his  stock,  or  sell  and  exchange  it, 
conferring  an  interest,  and  by  its  terms  irrevocable,  cannot  be  revoked 
by  the  maker  in  the  absence  of  a  showing  of  illegal  purpose  in  grant- 
ing the  power,  or  that  it  is  in  violation  of  statute  or  against  public 
policy.*'  Where  the  majority  stockholders  in  a  corporation  transfer 
the  title  and  the  voting  rights  of  their  stock  to  the  directors  as  trustees, 
for  a  term  of  years,  the  agreement  containing  all  the  essential  ele- 
ments of  an  active  trust,  a  provision  in  the  agreement  giving  the 
trustees  a  first  right  to  purchase  the  stock  of  any  contracting  party 
who  does  not  desire  to  continue  the  trust  relation  at  the  expiration 
of  the  period  at  double  the  par  value  of  the  same  for  the  use  and 

7.  Schmidt  v.  Mitchell,  101  Ky.  570,  749,  32  L.R.A.  265. 

41  S.  W.  929,  72  A.  S.  R.  427;  Harvey  11.  Smith  v.  San  Francisco,  etc.Rv. 

V.  Linville  Imp.  Co.,  118  N.  C.  693,  Co.,  115  Cal.  5S4,  47  Pac  582,  56  A. 

24  S.  K.  489,  54  A.  S.  R.  749,  32  S.  R.  119,  35  L.R.A.  309;  Chapman  «. 

L.R.A.  26-3.  Bates,  61  N.  J.  Eq.  658,  47  Atl.  638, 

Notes:  29  L.R.A.  848;  16  L.R.A.  88  A.  S.  R.  459. 

(N.S.)  1136.  12.  Smith  v.  Saa  Francisco,  etc.,  Ry. 

8.  Schmidt  r.  Mitchell,  101  Ky,  570,  Co.,  115  Cal.  584,  47  Pac  582L  56  A. 
41  S.  W.  929,  72  A.  S.  R.  427.  S.  R.  119,  35  L.RA.  309. 

9.  See  supra,  par.  320.  13.  Chapman  v.  Bates,  61  N.  J.  Sq. 

10.  Harvey  v.  Linville  Imp.  Co.,  118  658^  47  Atl.  638,  88  A.  &  B.  469. 
K.  0.  693,  24  S.  E.  489,  54  A.  S.  R. 
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benefit  of  the  remaining  parties,  renders  the  power  a  power  coupled 
with  im  interest  and  hence  irrevocable."  And  where  two  groups  of 
>tockliolders  transfer  their  shares  to  a  tmst  company  to  prevent  a 
third  group  from  acquiring  control  of  the  corporation,  the  agreement 
of  Iranpfcr  providing  tlmt  the  trust  company  shall  take  out  a  certificate 
to  itself  as  trustee,  veto  the  stock  as  three  named  shareholders  or  a 
majority  of  tliein  direct,  pay  dividends  to  the  owners,  and  sell  the 
shares  for  such  price  and  at  such  time  as  the  three  named  stockholders 
or  a  uiajority  of  them  direct,  provided  a  sufficient  number  of  shares 
are  sold  to  constitute  a  majority  of  the  stock  outstanding, — the  agree- 
ment is  valid,  and  creates  a  power  of  sale  with  an  incidental  provision 
for  voting.*'' 


324.  Generally. — The  riglit  of  voting  stock  at  corporate  meetings 
is  an  incident  of  ownership,  to  be  exercised,  of  course,  in  the  mode 

:\nd  under  the  restrictions  prescribed  by  the  charter  and  by-laws,  but, 
nevertheless,  a  part  of  the  stockholder's  property,  inherent  in  him  by 
virtue  of  his  title.*®  At  meetings,  each  shareholder  represents  himself 
and  his  own  interests  solely,  and  in  no  sense  acts  as  a  trustee  or  repre- 
sentative of  others.  Hence  he  has  a  legal  right  to  vote  upon  a  measure, 
even  though  he  has  a  personal  interest  therein  separate  from  other 
shareholders.*'  Fraudulent  representations  made  by  a  stockholder 
in  a  corporation  as  to  its  future  action,  by  which  a  person  is  induced 
to  subscriln;  to  its  stock,  cannot  give  such  person  a  right  to  control 
that  stockholder's  vote,  for  tlie  purpose  of  delcrniiniiig  the  future 
action  of  the  company.**  An  injunction  to  restrain  tlic  voting  of 
sevei-al  shares  of  stock  will  lie,  where  it  appears  that  tiiese  shares  were 
transferred  without  consideration  to  divers  persons,  nnd  powers  of 
attorney  were  taken  l)ack  by  the  real  ownei-s,  to  enable  them  to  cast 
a  gi'cater  numlier  of  votes  than  tlio  charter  would  allow  to  the  single 
holder  of  the  shares.**  Under  circumstances  tolerating  it,  one  cor- 
poration, not  pos.scssing  the  express  or  necessarily  implied  jiower  to 
acquire  stock  in  another,  may  do  so  and  collect  dividends  thereon  and 
dispose  of  it,***  and  yet  it  does  not  hiwc  (he  power  to  vote  the  stock 
at  elections  for  otiicials  to  govern  and  manage  the  afl'aii-s  of  the  otlier 
coqioniticm.*    A  corporation  which  has  acquired  a  majority  of  the 

14.  Boyer  r.  Nosbitt,  227  Pa.  St.  Co.,  12.T  X.  Y.  91,  2.1  N.  E.  201.  9 
.■Jfia,  7G  Atl.  103, 136  A.  S.  R.  800.  L.R.A.  .V27. 

15.  Hall  r.  ^r('rriII  Trust  Co.,  lOG  18.  Convei-se  t,  lIon.l.  140  Jfa-s.';. 
Me.  46."),  7G  All.  92ti,  138  A.  S.  R.  471.  21  N.  E.  878,  4  L.R.A.  ^)2^. 


16.  C(imnionwt?aItli   v.  Dalzell,  ].')2  J.  (JM.)  i)4,  2fi  Am.  Dec.  ;V)!). 
Pa.  St.  217,  25  Atl.  53.5,  34  A.  S.  R.  20.  Spc  htfm.  par.  535  el  .scq. 
6-10.  1,  State  v.  Newman,  51  La.  ^ 

17.  OambU-  r.  Queens  Comity  Water  833,  25  So.  408,  72  A.  S.  R.  476. 
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19.  Campbell  r.  Poultney,  G  Gill  & 
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stock  of  another  coTporation  vill  not  be  allowed,  in  the  absence  of 
express  statutory  autiiority,  to  vote  such  stock,  either  by  itself  or  by 
other  persons  acting  in  its  interest,  in  the'  election  of  officers  or  in 
matters  pertaining  to  the  management  and  control  of  the  latter  cor- 
poration; at  least  where  the  two  corporations  are  rivals  having  sub- 
stantiedly  the  same  field  of  operation,  where  a  conflict  of  interest  may 
arise  in  the  matter  of  expenditure,  or  in  the  division  of  patronage  or 
of  earnings,  or  where  the  profits  of  one  company  may  he  enhanced 
by  a  diminution  of  those  of  the  other.' 

325.  Preferred  Shareholders,  Bondholders,  Offlcers. — ^Preferred 
stockholders,  in  the  absence  of  any  agreement  or  statute  to  the  con- 
trary, are  entitled  to  vote  the  same  as  any  other  holders  of  stock.' 
The  privilege  of  voting  may,  however,  be  surrendered,  and  the  stock- 
holder is  none  the  less  a  stockholder  by  reason  of  that  fact.  Such  an 
agreement  is  valid  between  stockholders,  though  it  may  be  of  doubtful 
public  policy*  A  provision  in  articles  of  incorporation  that  tlio 
voting  power  shall  be  vested  exclusively  in  the  common  stock  and 
that  preferred  stoi^holders  shall  have  no  right  to  vote  has  been  held 
not  to  be  violative  of  any  rule  of  the  common  law  or  of  public  policy.* 
The  privilege  of  voting  is  of  some  value  at  least,  and  to  deprive  one 
class  of  stockholders  of  the  right  to  vote  gives  an  added  value  to  the 
shares  of  the  other  class  and  places  a  premium  upon  them.  It  also 
furnishes  some  opportunity  and  temptation  to  the  stock  which  is 
entitled  to  vote  to  use  the  corporation  in  the  furtherance  of  its  own 
ends  to  the  prejudice  of  the  holders  of  stock  deprived  of  the  right 
to  vote.  Prefetred  stockholders  may  also  foe  given  the  sole  right  to 
vote,  to  the  exclusion  of  the  holders  of  common  stock.*  A  by-law  of 
a  corporation  authorizing  holders  of  bonds  issued  by  it  to  vote  at  its 
elections  is  void  if  the  general  laws  of  the  state  confer  that  authority 
on  stockholders  only.''  One  holding  a  bond  for  half  the  share  in  the 
proceeds  of  sales  to  which  a  stockholder  in  a  corporation  will  be 
entitled  has  no  sudi  interest  as  to  give  him  a  voice  in  determining  the 
policy  of  the  company,  or  to  make  his  assent  to  or  dissent  from  its 
proposed  plans  material.*  At  a  meeting  of  the  stockholders  of  a 
corporation,  owners  of  shares  are  under  no  disability  to  vote  because 
they  are  also  directors  of  the  corporation.  They  do  not  vote  in  their 
fiduciary  capacity,  but,  like  other  atockholdsES,  in  the  right  of  the 

S.  Memphis  &  C.  R.  Co.  v.  Woods,  89  S.  W.  S72,  4  Ann.  Cas.  563,  2 
88  Ala.  630,  7  So.  108,  16  A  8.  R.  LJt.A.(N.S.)  121. 


S.  Notes:  73  A.  S.  R.  239  ;  2  L.R.A.  7.  Durkee  v.  People,  155  lU.  354,  40 

IS.)  121.  N.  E.  626,  48  A.  S.  R.  340. 

4.  Notes:  73  A.  S.  R.  239;  2  L.R.A.  8.  Attorney  General  v.  Abbott,  154 

?I.S.)  ]21;  4  Ann.  Cas.  .''>fi7.  Mass.  323,  28  N.  E.  346,  13  LJI.A. 

§.  State  «.  Swatiger,  190  Mo.  561,  251. 


81,  7  L.R.A.  605. 


6.  Note:  73  A.  S.  R.  239. 
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shares  held  by  them But  a  director  of  a  corporation  who  has  been 
elected  president  is  disqualified  from  voting  upon  a  resolution  fixing 
his  salary.** 

326.  Executors,  Administrators,  Trustees,  Husband. — It  is  clear 
that  executors  have  power  to  vote  the  stock  of  their  testator  at  all 
meetings,  being  the  personal  representative  of  such  decedent,  and 
that  until  a  settlement  and  division  of  the  estate  the  stock  of  a  decedent 
belongs  to  his  personal  representative.**  Similarly,  corporate  stock 
standing  in  the  name  of  an  administrator  may  be  voted  by  him,  in 
electing  directors,  as  against  those  holding  a  beneficiary  interest 
therein.**  But  stock  held  by  executors  cannot  be  voted  wlien  they 
disagree  as  to  the  way  in  which  the  vote  shall  be  cast.'*  If  one  of 
the  executors  is  present  and  votes  the  stock  of  the  estate  at  a  stock- 
holders' meeting,  this  is  a  revocation  of  a  proxy  to  vote  such  stock 
given  by  his  coexecutor  to  a  third  person.**  In  the  case  of  shares  in 
the  hands  of  a  trustee,  if  the  trust  is  of  such  a  nature  that  the  trustee 
has  the  control  and  management  of  the  property,  and  is  to  exercise 
his  discretion  concerning  it,  then  he  is  the  proper  person  to  represent 
and  vote  upon  it.  And  the  corporation  cannot  be  required  to  examine 
into  the  nature  of  the  trust,  with  a  view  to  decide  as  to  the  right  to 
vote.**  Where  shares  are  conveyed  to  a  natural  person  in  trust  for 
the  corporation,  the  status  of  the  stock  is  the  same,  so  fox  as  the  right 
of  voting  it  is  concerned,  as  if  it  were  held  directly  by  the  corporation 
itself;  and  until  it  is  sold  and  transferred  the  right  of  voting  it  ia 
suspended.  The  trustee  ia  not  entitled  to  vote  it*'  The  right  to  vote 
stock  held  by  executors  in  trust  under  a  will  is  not  affected  by  a 
codicil  directing  that  it  shall  be  voted  as  one  executor  shall  direct,  and 
that  the  other  executors  shall  give  him  a  pro3^,  where  no  proxy  has 
in  fact  been  given  and  no  legal  proceedings  taken  to  enforce  tliese 
provisions.*'  The  husband  of  a  stockholder  is  not  presumed  to  have 
authority  to  represent  his  wife  in  her  absence.*^ 

327.  Persons  Whose  Names  Appear  in  Register  of  Shareholders. — 
In  the  absence  of  statute  or  agreement,  the  right  to  vote  stock  as 
between  the  corporation  and  the  person  endeavoring  to  vote  it  follows 

9.  U.  S.  Steel  Corp.  v.  Hodge,  64     14.  Schmidt  v.  Mitchell,  101  Ky. 
N.  J.  Eq.  807,  54  Atl.  1,  60  L.R.A.  570,  41  S.  W.  929,  72  A.  S.  R.  427. 
742.  15.  Hoppin  v.  BnfEam,  9  R.  I.  613, 

10.  Steele  «.  Odd  Fissure  Oold  Min.  11  Am.  Rep.  291. 

Co.,  42  Colo.  529,  95  Pac.  349,  126  A.  16.  American  Railway  Frog  Go.  a. 
S.  R.  177.  Haven,  101  Man.  388,  3  Am,  Rep. 

11.  Schmidt  v.  MitcheU,  101  Ky.  377. 

570,  41  S.  W.  929,  72  A.  S.  R.  427.  17.  Tunis  v.  Hestouville,  M.  &  F. 

12.  Jones  v.  Qrem,  129  Mich.  203,  Pass.  R.  Co.,  149  Pa.  St.  70,  24  Atl. 
88  N.  W.  1047,  95  A.  S.  R.  433.  88,  15  L.R.A.  665. 

13.  Tunis  V.  Uestonville,  M.  &  F.  18.  Steel  v.  Gold  Fissure  Gold  Min. 
Pas.  R.  Co.,  149  Pa.  St  70,  24  Atl.  Co.,  42  Colo.  529,  95  Pae.  349,  126  A. 
88, 15  L.R.A.  665.  S.  R.  177. 
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the  legal  title."  And  for  this  purpose  the  legal  title  is  deemed  to  be 
in  him  who  is  the  owner  as  disclosed  by  the  record  books  of  the  coi^ 
poration.^  One  who  does  not  appear  to  be  a  stockholder  upon  the 
books  of  Uie  corporation  ia  not  eligible  to  vote  stock,  although  he 
may  be  entitled  to  the  legal  title  to  l^e  stock  voted.^  So  a  transfer  of 
stock  in  a  corporation  is  held  not  sufficient  to  authorize  the  transferee 
to  vote  upon  it,  until  the  transfer  is  made  on  the  books  of  the  com- 
pany,' where  it  is  provided  that  the  stock  is  transferable  only  on  the 
books  *  It  seems  to  be  the  view  of  some  courts  that  the  stock  book  is 
only  prima  facie  evidence  of  title;  *  whereas  other  courts  hold  that 
the  transfer  book  of  the  corporation  is  conclusive  upon  the  question 
of  who  are  entitled  to  vote  at  a  meeting  *  An  assignee  of  stock  who 
appears  as  a  stockholder  on  the  corporate  books  is  qualified  to  vote 
the  stock  and  hold  the  office  of  director,  although  the  transfer  was 
made  to  him  for  the  sole  purpose  of  so  qualifying  him.'  But  a  person 
holding  stock  in  a  corporation  as  a  dummy  for  the  real  owner,  with- 
out any  interest  in  the  stock,  which  is  registered  in  his  name  for  the 
purpose  of  enabling  the  reel  owner  to  avoid  certain  statutory  liabilities, 
whether  such  purpose  would  be  effectual  or  not,  is  not  a  bona  flde 
holder  who  can  be  entitled  to  vote  upon  it  under  some  of  the  statutes.' 
Again,  a  limitation  as  to  the  number  of  votes  which  a  single  stock- 
holder of  a  corporation  is  entitled  to  cast  in  the  direction  of  its  affairs 
oannot  be  evaded  by  another  corporation  holding  stock  in  the  former 
by  the  gratuitous  transfer  of  blocks  of  stock  to  its  own  directors 
individually,  for  the  purpose  of  having  each  vote  the  stock  standing 
in  his  name  in  its  interest.*  Under  a  statute  requiring  every  voter 
at  an  election  for  directors  of  a  corporation  to  be  a  bona  fide  stock- 
holder having  stock  in  his  name  on  the  stock  books  of  the  corporation, 
persons  in  whose  names  stock  stands  on  such  books,  but  to  whom  it 
was  transferred  by  its  owners  to  avoid  their  liability  as  stockholders 
for  the  debts  of  the  corporation,  are  not  entitled  to  vote.' 

19.  CommonweaUb  v.  Dalzell,  152  4.  Commonwealth  v.  Dslzell,  152  Pa. 
Pa.  St.  217,  25  Atl.  535,  34  A.  S.  R.  St.  217,  25  AU.  535,  34  A.  S.  R.  640. 
640.  5.  In  re  Long  Island  R.  Co.,  19 

20.  Royal  Consol.  Min.  Co.  v.  Royal  Wend.  (N.  Y.)  37,  32  Am.  Dec.  429. 
Consol.  Mines  Co.,  157  Cal.  737,  110  6.  7m  re  Argus  Printing  Co.,  1  N.  D. 
Pac.  123, 137  A.  S.  R.  165.  434,  48  N.  W.  347,  26  A.  S.  R.  639, 

1.  In  re  Argus  Printing  Co.,  1  N.  12  L.R.A.  781. 

D.  434,  48  N.  W.  347,  26  A.  S.  R.  7.  Smith  v.  San  Francisco  &  N.  P. 
639,  12  L.R.A.  781.  R.  Co.,  115  Cal.  584,  47  Pac.  582,  56 

2.  MorriU  v.  Utile  Falls  Mfg.  Co.,  A.  S.  R.  119,  35  L.R.A.  309. 

53  Minn.  371,  55  N.  W.  547,  21  hMA.  8.  Mack  v.  De  Bardeleben  Coal  & 

174.  Iron  Co.,  90  Ala.  396,  8  So.  150,  9 

Note:  136  A.  S.  R.  1036.  L.R.A.  650. 

8.  Morrill  v.  Little  Falls  Mfg.  Co.,  9.  Smith  v.  San  Francistfo,  etc.,  Ry. 

53  Minn.  371,  55  N.  W.  547,  21  LJI.A.  Co.,  115  Cal.  584,  47  Pac.  582,  50 

174.  A.  S.  R.  119,  35  L.B.A.  309. 
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328.  Pledged  Shares. — The  right  to  voM  corporate  stock,  as 
between  the  pledgor  and  pledgee  thereof,  at  those  elections  in  whidi 
stockholders  are  entitled  to  participate,  is  a  question  on  which  the 
authorities  are  not  entirely  harmonious. The  general  rule  ia  that 
05  between  a  corporation  and  a  person  offering  to  vote  stock,  the  right 
to  vote  follows  the  legal  title,  of  which  the  certificates  and  stock  books 
are  prima  facie  evidence.  Hence  where  the  legal  title  to  the  stock, 
as  shown  by  the  books  of  the  company,  remains  vested  in  the  pledgor, 
the  pledgor  continues  to  have  the  right  to  vote  the  stock  notwith- 
standing the  pledge.**  As  a  general  rule,  however,  if  the  stock  has 
been  transferred  on  the  books  of  the  corporation  so  that  the  pledgee 
there  appears  to  be  the  absolute  owner,  he  has  the  right  to  vote  it, 
in  the  absence  of  any  agreement  or  statute  to  the  contrary.^'  The 
parties  may,  however,  by  the  terms  of  the  agreement  of  pledge,  deter- 
mine who  shall  have  the  right  to  vote  the  stock."  But  the  general 
rule  is  based  upon  the  names  disclosed  by  the  stock  register  of  the 
corporation;  and  any  private  agreement  between  the  parties  holding 
legal  title  to  the  stock  and  others  is  a  matter  between  themselves  with 
which  the  corporation  has  no  concern.**  In  some  of  the  states  stat- 
utes expressly  confer  the  right  to  vote  on  the  pledgor."  A  statute 
which  provides  that  upon  tlie  objection  of  a  stockholder  to  the  vote 
of  stock  at  a  corporation  election  the  judges  thereof  ''shall  inquire 
and  determine  summarily  whether  the  name  on  the  books  is  that  of 
the  absolute  and  bona  fide  owner  thereof  or  of  a  holder  of  the  same, 
as  executor,  administrator,  guardian,  or  as  trustee  created  by  last 
will,  or  by  decree  of  court,  and  if  not  the  vote  so  tendered  shall  be 
rejected,"  does  not  include  a  pledge  of  stock  with  no  express  agiee- 
ment  as  to  voting  power,  and  if  the  pledgee  is  otherwise  entitled  to 
vote  he  may  do  so  notwithstanding  such  statute.  The  enumeration 
of  owners  and  trustees  in  such  statute  is  not  meant  to  be  exhaustive 
and  exclusive,  nor  a  mandatory  direction  to  reject  all  other  votes. 
When  the  by-laws  of  a  corporation  provide  that  all  persons  holding 
shares  "either  in  their  own  right  or  as  trustees,"  shall  have  a  right 
to  vote,  a  person  who  is  admitted  to  hold  stock  as  pledgee,  and  who 
appears  from  the  corporate  books  to  hold  it  as  trustee,  is  entitled  to 
vole  it,  in  the  absence  of  an  agreement  showing  a  reservation  of  that 
right  to  the  pledgor.**  While  it  is  true  that  where  the  pledgee  is 
registered  as  owner  on  the  books  of  the  company,  its  officers  in  con- 

10.  Note:  121  A.  S.  K.  196.  D.  434,  48  N.  W.  347,  26  A.  S.  B. 

11.  Commonwealtli  v.  Dalzell,  152  639,  12  L.R.A.  781. 

Pa.  St.  217,  25  Atl.  535,  34  A.  S.  R.  Note:  121  A.  S.  R.  196. 

640;  Cohen  v.  Big  Stone  Gap  Iron  Co.,  13.  Notes:  121  A.  S.  R.  196;  Ann. 

Ill  Va.  468,  69  S.  E.  359,  Ann.  Cas.  Cos.  1912A  207. 

1912A  203  and  note.  14.  Note:  12  L.R.A.  783. 

Note;  12  L.R.A.  783.  15.  Note:  121  A.  S.  R.  196. 

12.  In  re  Argus  Printing  Co.,  1  N.  16.  Commonwealth  v.  Dalzell,  lji2 
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ducting  an  election  will  n'ot  look  beliiud  tlieni.  yet  a  court  of  equity 
iiiiiy  enjoin  Ih©  pledgee  from  voting  the  i>Iedged  >UK*k  ht  the  prejudice 
of  the  rights  of  tlie  pledgor,  where  as  between  the  parties,  the  right 
to  vote  rests  in  the  pledgor.'"  And  a  court  of  equity  may.  in  a  prtJper 
ciise,  compel  the  pledgee  to  j^ivo  tlie  pledgor  a  proxy  to  vote  the  stock.** 
A  trust  company  which  is  simply  u  ^'takoholder  of  corporate  stock 
pledged  OH  collateral  for  bonds  of  another  corporation  is  not  a  proper 
party  to  vote  tlie  stcK'k,  where  it  in  alw  a  trustee  of  indebtedness  of 
tlie  corporation  and  an  agent  for  its  creditors." 

Votintj  Agree  men  ta  or  Trustn 

329.  Considerations  Affectiag  Validity. — \Vc  conio  now  to  thope 
agreemeuta  whereby  stock  is  transferred  to  trustees  who  are  required 
to  hold  it  in  trust  for  (he  transfeiTcrs  and  to  exercise  the  power  of 
controlling  the  atfair^'  nf  the  corporation.  The  decisions  pa.ssing  upon 
the  validity  of  such  stock  voting  agrecmonti  or  voting  tiiists  are  to  the 
general  effect  that  the  agreement  is  not  unlawful  in  itself,  but  that  its 
validity  depends  upon  the  legality  of  the  puri)0se  for  which  the  agree- 
ment is  formed.*  There  is,  liowever,  a  marked  lack  of  uniformity 
in  the  ctises.  Some  of  them  are  decided  upon  considerations  as  to  the 
nature  of  irrevocable  proxies;  othoi*s  rest  upon  the  statute  low  of  the 
state  in  which  they  are  rendered;  yet  others  assert  inseparability  of 
the  voting  power  of  stock  from  its  ownership;  while  very  many,  as 
stated,  rest  upon  the  fraudulent  or  other\Visc  objectionable  character 
of  liie  object  to  be  attained.  According  to  a  few  decisions  an  agree- 
ment by  which  the  voting  power  of  the  ftock  is  severed  from  the 
beneficial  ownership  is  void  per  se,  irresi>ect!ve  of  the  propriety  of  the 
purpose  sought  to  be  accomplished  in  the  particular  case.*  So,  a 
I)ooiing  arrangement  by  which  stockholders  transfer  their  shares  to 
trustees  to  be  voted  as  directed  by  holdcif-  of  the  majority  thereof  for 
the  period  of  five  years,  urdoss  the  holders  of  two  thirds  of  such  stock 
vote  to  i)ut  an  end  to  the  trust  sooner,  has  been  held  to  be  contrary 
to  public  policy  and  void  as  against  tlie  right  of  an  assignee  of  some 

Pa.  St.  217,  2o  Ail.  535,  3i  A.  S.  R.  A.  S.  R.  119,  So  L.R.A.  .'iOH;  Faulds 

040.  r.  Tiites,  Ti?  111.  41li,  11  Am.  Rep.  24; 

17.  Notes:  121  A.  S.  R.  lOG;  Ann.  Hridst-rs  r.  Tnrhoio  I'irst  NaL  Bank, 
Caa.  1912A  207.  102  N.  C.  293,  07  S.  K.  770,  31  L.R.A. 

18.  In  re  Argns  Priiitiiiff  Co.,  1  N.  (N.S.)  1199;  Carncfric  Trust  Co.  r. 
D.  434,  48  N.  W.  317,  2(i  A.  R.  R.  Security  Ufe  liis.  Cu.  of  Ainerira,  111 
fi;)0,  12  L.R.A.  781;  Hoppin  v.  Buffani,  Va.  1,  1)8  S.  E.  412.  21  Ann.  Cas.  1287 
!)  H.  I.  513,  11  Am.  Rep.  291.  and  note,  31  L.lt.A.(N.S.)  1186  and 

Notes;  121  A.  S.  R.  19ti;  Ann.  Cas.  note. 

1912A  207.  Notes:  56  A.  S.  R.  138:  15  L.R.A. 

19.  Clarke  r.  Central  R.  &  Bkff.  Co.  (583;  16  L.R.A.(N.S.)  113G;  14  Ann. 
ol  Georgia,r)OFe(l.  338, 15  L.R.A.  683.  Ca.s.  9.38. 

1.  SmiHi  ti.  San  Francisco  &  N.  P.      2.  Note:  31  L.K.A.(N.S.)  1187. 
K.  Co.,  115  Cal.  584.  47  Pac.  682,  5(i 

34!) 


Digitized  by 


Goo 


f  330 


CORPORATIONS 


7  R.  C.  L. 


of  the  trustees'  certificates  to  have  the  shares  tiiereby  represented 
issued  to  him  in  his  own  name  and  under  his  own  control.'  In  con- 
sidering the  cases,  however,  and  the  text  writers  who  have  commented 
upon  them,  it  is  impossible  not  to  be  impressed  with  the  change  of 
opinion  which  has  taken  place  with  respect  to  the  true  nature  of  such 
contracts.  In  the  early  stages  of  the  development  of  voting  agree* 
ments  there  was  a  strong  sentiment  against  them;  but  experience 
has  demonstrated  their  usefulness,  and  the  hostility  evinced  toward 
them  has  by  degrees  diminished.  In  some  states  they  are  specifically 
authorized  by  statute.*  Assuming  that  the  general  policy  of  the 
law  prohibits  the  separation  of  the  voting  power  from  the  beneficial 
interest,  yet  such  a  separation  is  now  deemed  to  be  justified  where 
there  is  a  property  interest  to  conser\'e,  some  deHnite  policy  in  the 
interest  of  the  corporation  to  be  carried  oul^  some  benefioial  inter- 
est of  the  stockholders  to  be  served,  or  some  purpose  not  unlawful 
of  an  advantageous  character  to  the  stockholders  to  be  effectoated.' 
Again,  the  chEiracter  of  the  trust  agreement  is  held  to  be  important  in 
determining  its  validity.  An  attempted  surrender  of  the  mere  voting 
power  is  held  inetTectual;  but  a  grant  to  trustees  coupled  with  an 
interest  is  deemed  valid.*  It  may  also  be  observed  that,  although 
an  agreement  between  the  holders  of  stock  in  a  corporation  to  vote 
it  in  block  as  directed  by  a  majority  of  the  contractors  may  be  valid, 
specific  performance  thereof  will  not  be  decreed.^ 

330.  Agreements  Held  Valid.— Where  the  purpose  of  diareholden 
entoring  into  an  agreement  for  concerted  voting  is  for  the  betterment 
of  the  corporation  and  the  advantage  of  all  the  shareholders  of  the 
company,  the  courts  generally  hold  the  agreement  to  be  valid." 
Accordingly  where  the  purpose  is  the  creation  of  a  special  com- 
mittee to  control  the  affairs  of  the  corporation  until  the  claims  of 
creditors  have  been  satisfied,  according  to  the  arrangement  entered 
into,  the  agreement  is  perfectly  proper  and  legitimate.*  And  an 
agreement  between  the  majority  stockholders  in  a  corporation  and 
the  three  directors,  whereby  the  stockholders  transfer  the  legal  title 
and  the  voting  rights  of  their  stock  to  the  directors  as  trustees,  for  the 

3.  Harvey  v.  Linville  Imp.  Co.,  118  6.  Note:  21  Ann.  Cu.  1298.  And 
N.  C.  693,  24  S.  E.  489,  54  A.  S.  R.  see  supra,  par.  323. 

749,  32  L.R.A.  265.  7.  Oleason  v.  Earles,  78  Wash.  491, 

4.  See  Smith  v.  San  Francisco  &  N.  139  Pae.  213,  61  L.RjL(N.S.)  785  and 
P.  R.  Co.,  115  Cal.  584,  47  Pac.  582,  note. 

56  A  8.  R.  119,  35  L.RA.  309;  Car-  8.  Smith  v.  San  FnmciBco  ft  N.  P. 

negi«  Trust  Co.  v.  Security  Life  Ins.  R.  Co.,  116  Cal.  584,  47  Pae.  582,  56 

Co.  of  America,  111  Va.  1,  68  S.  E.  A.  S.  R.  119  and  note,  35  L.RA.  309; 

412,  21  Ann.  Cas.  1287,  31  L.R.A.  Hall  v.  Merrill  Trust  Co.,  106  Me.  465, 

(N.S.)  U86.  76  At!.  928,  138  A.  S.  R.  365. 

Note:  16  L.R.A.(N.S.)  1140.  Notes:  31  L.RA.(N.S.>  1186;  14 

5.  Boyer  v.  Nesbitt,  227  Pa.  St  398,  Ann.  Caa.  938. 


76  All.  103,  136  A.  S.  R.  890. 
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term  of  five  years  for  the  purpoee  of  securing  a  eontinuation  of  the 
business  policy  of  the  company  organized  by  the  ofiicers  then  in  con- 
trol of  its  affairs,  has  been  held  not  invalid.*"  Again  a  contract  by 
which  the  owner  of  the  majority  of  the  stock  of  a  corporation  agrees 
with  one  to  whom  he  transfers  a  portion  of  his  stock  In  consideration 
of  a  loan  of  money  to  finance  the  corporation,  that  the  stock  might 
be  pooled  for  a  term  of  years  in  order  to  control  the  management,  has 
been  held  not  against  public  policy.'*  And  if  several  persons  purchase 
stock  in  a  coiporatimi  under  an  agreement  between  them  tiiat  it  shall 
be  voted  as  a  unit  for  a  term  of  years  at  all  meetings  for  the  election 
of  directors,  and  that  the  persons  for  whom  it  shall  be  voted  shall  be 
detOTmined  by  such  purchasers,  or  their  survivors,  and  that,  if  any 
of  such  stock  shall  be  sold,  an  agreement  shall  be  exacted  from  the 
vendees  thereof  that  it  may  continue  to  be  voted  pursuant  to  such 
agreement,  a  majority  of  such  original  purchasers  are  held  to  have 
the  right  to  vote  the  whole  of  such  stock  contrary  to  the  wishes  of  one 
of  their  number,  who  still  retains  his  interest  therein.  The  agreement 
is  deemed  valid,  and  none  of  the  parties  can  withdraw  therefrom.** 

331.  Agreements  Held  Invalid. — A  voting  agreement  by  which 
one  of  the  parties  to  the  agreement  is  to  receive  an  office  in  the  cor- 
poration, or  where  the  arrangement  is  made  for  the  sole  benefit  of 
the  parties  to  the  agreement  and  not  for  the  general  welfare  of  the 
corporation  and  all  of  its  stockholders,  is  ordinarily  held  invalid.*' 
And  a  stock  voting  agreement  entered  into  by  a  majority  of  the  direc- 
tors and  owners  of  a  majority  of  the  stock  of  a  corporation  for  the 
purpose  of  perpetuating  themselves  and  their  successors  in  office  and 
control  of  the  company,  not  only  during  their  own  lives,  but  for  years 
after  their  death,  without  regard  to  the  rights  of  a  minority  of  the 
directors  and  stockholders,  is  deemed  prima  facie  illegal.*'  So  an 
agreement  between  two  factions  of  the  shareholders  to  the  effect  that 
one  of  such  factions,  owning  half  of  the  corporate  stock,  shall  have 
the  right  indefinitely  to  name  a  majority  of  the  directors  of  the  com- 
pany, and  thus  manage  and  control  ite  affairs,  is  held  to  be  against 
public  policy  and  therefore  void.** 

10.  Boyer  v.  Nesbitt,  227  Pa.  St.  and  note;  Morel  v.  Hoge.  130  Ga.  625, 
398,  76  Atl,  103,  136  A.  S.  R.  890.  61  S.  E,  487,  14  Ann.  Caa.  935  and 

11.  Winsor  v.  Commonwealth  Coal  note,  16  L.RA.(N.S.)  1136  and  note: 
Co.,  63  Wash.  62,  114  Pae.  908,  33  Gage  v.  Fisher,  5  N.  D.  297,  65  N.  W. 
L.R.A.(N.8;)  63.  809,  31  L.R.A.  557. 

12.  Smith  V.  San  Francisco,  etc.,  Ry.  Note:  56  A.  S.  R.  140. 
Co.,  115  Cal.  584;  47  Pae.  582,  56  A.  14.  Note:  14  Ann.  Cas.  939. 

S.  R.  119,  35  L.R.A.  309.  15.  Morel  v.  Hoge,  130  Ga.  625,  «i 

13.  Clarke  v.  Central  R.  ft  Bkg.  Co.  S.  £.  487, 14  Ann.  Cas.  935, 16  L.B.A. 
of  GfiOTsia,  50  Fed.  338, 15  L.BA..  683  (N.S.)  1136  and  note. 
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332.  Partnership  Liability. — ^Persons  who  combine  their  capital  in 

a  business  venture  are  liable  as  partners  unless  they  be  protected  by 
incorporation  under  the  law."  There  is  a  striking  variance  in  the 
doctrines  of  text-writers  as  to  the  partnership  liability  of  stockholders 
in  corporations  defectively  or  illegally  organized.^'  The  better  view  is 
that  corporators  failing  to  organize  legally  are  not  individually  liable 
as  partners  to  third  parties  who  deal  with  them  as  a  corporation,  where 
they  procure  a  charter  or  file  articles  of  incorporation  under  an  ena- 
bling act,  securing  thereby  the  color  of  a  corporation,  believe  they  are 
such,  and  use  the  supposed  franchise  of  their  corporation.'^  There 
is  substantial  agreement  among  the  courts  that  persons  who  attempt 
to  form  a  corporation  will  not  escape  individual  liability  if  they  do 
not  have  at  least  the  right  to  form  such  a  corporation,  as,  for  instance, 
where  tiiere  is  no  law  which  authorizes  if  Merely  participating  in 
the  signing  and  filing  of  articles  of  incorporation  will  not  render  a 
person  liable  as  a  partner  for  Uabilities  contracted  by  one  of  his 
associates  who  assumes  to  transact  business  under  the  proposed  cor^ 
porate  name,  where  the  organization  is  never  perfected,  and  the  one 
sought  to  be  charged  has  not  participated  in  the  business  or  held 
himself  out  as  a  partner.*"  Members  of  a  corporation  who  voluntarily 
change  or  alter  the  corporate  name  selected,  without  recourse  to  such 
formal  proceedings  as  are  prescribed  by  law,  thereby  abandon  the  old 
corporation  and  become  liable  as  partners  in  the  new  concern.** 

333.  Ownership  of  Majority  or  All  of  Stock. — A  stockholder  in  a 
corporation  is  not  liable  for  its  acts  beyond  his  statutory  lialnlity,  from 
the  mere  fact  of  his  being  the  majority  stockholder.*'  Likewise,  the 
ownership  of  all  the  stock  by  one  person  does  not  impose  any  additional 
or  different  liability  upon  the  single  stockholder  than  the  law  imposes 
upon  the  stockholders  generally  when  the  stock  is  owned  by  a  number 

16.  Wing  V.  Slater,  10  K.  I.  597,  35  rest  «.  Flack,  128  K.  Y.  205,  2S  K 
AU.  302,  33  L.R.A.  566;  American  Salt  £.  645,  13  L.RJI.  854. 

Co.  V.  Heidenbeimer,  80  Tex.  344,  15     Note:  17  L.RA.  551. 
S.  W.  1038,  26  A.  S.  B.  743.   As  to     19.  Note:  17  L.K.A.  550. 
de  facto  corpondions,  see  supra,  par.     SO.  Rutherford  v.  HUl,  22  On.  218, 
42-49.  29  Pao.  546,  29  A.  S.  R.  596, 17  LJI.A. 

Notes:llL.RJL.5l5;12L.R.A.366.  549. 

17.  Snider  Sons*  Go.  c.  Troy,  91  Ala.  21.  Cindnnati  Cooperage  Co.  ©. 
224,  8  So.  658,  24  A.  S.  R.  887,  11  Bate,  96  Ky.  356,  26  S.  W.  538,  49  A. 
L.R.A.  515.  S.  R.  300. 

Note:  17  L.R.A.  549.  As  to  de  facto  carporatioos  geaer- 

18.  HarriU  v.  Davis,  168  Fad.  187,  ally,  see  supra,  par.  42-49. 

94  C.  C.  A.  47,  22  L.R.A.(N.S.)  1153;     22.  Uebhardt  «.  Wilson,  38  Colo.  1. 
Laflin,  etc..  Powder  Co.  «.  SinsheimOT,  88  Pae.  173, 120  A.  S.  R.  97. 
46  Md.  315|  24  Am.  Rep.  522:  Dema- 
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of  persons  Thus,  the  sole  owner  of  the  stock  of  a  corporation  con- 
tinuing to  do  business  as  such  is  not  personally  liable  on  indorsenienta 
of  drafts  made  by  him  in  the  name  of  the  corporation  when  no  fraud 
is  practiced  and  all  the  parties  to  the  transaction  act  in  the  belief  thai 
the  corporation  alone  is  liable.**  But  a  sole  stockholder  cannot  wrong- 
fully cause  the  transfer  of  alf  the  property  of  the  corporation  to  be 
made  to  himself,  so  as  to  deprive  a  creditor  of  the  corporation  of  the 
payment  of  his  debt,  and  if  he  does  so,  the  creditor  may  hold  him 
responsible  for  that  payment.* 

334.  Contribution  between  Shareholders. — A  stockholder  who  has 
been  compelled  to  pay  more  than  his  sliare  of  the  debts  of  the  corpora- 
tion will  be  permitted,  ordinarily,  to  maintain  an  action  against  his 
co-stockholders  for  contribution.'  However,  in  the  absence  of  an 
agreement  between  the  stockholders  to  indemnify  one  voluntarily 
assuming  or  voluntarily  paying  a  debt  of  the  corporation,  such  action 
on  his  part  will  not  authorize  him  to  enforce  contribution  from  the 
other  stockholders,  and  tliis  is  true,  even  though  the  others  know  of 
his  action  But  where  a  stockholder  of  a  corporation  pays  a  debt 
of  the  corporation  in  a  legitimate  and  fair  effort  to  protect  his  own 
interest  in  the  corporate  property  which  is  liable  for  the  debt,  the 
payment  is  not  voluntary  in  the  legal  sense  that  it  will  preclude  his 
right  to  contribution  from  another  stockholder.*  The  liability  for 
contribution  is  co-extensive  with  llie  liability  for  the  debt;  and  there- 
fore all  persons  who  are  so  liable  are  proper  contributors.*  The  stock- 
holder's remedy  for  contribution  is  against  the  resident  solvent  stock- 
holders, however,  and  he  cannot  be  compelled  to  go  into  another 
jurisdiction  to  recover  the  debt  due  him.'  A  stockholder  of  a  cor- 
poration who  has  paid  a  judgment  against  it  under  a  liability  imposed 
on  him  by  the  statute  of  the  corporation's  domicil  may  compel  con- 
tribution by  otiber  stockholders  who  are  under  the  same  liability,  and 
enforce  his  right  in  the  state  of  the  corporation's  domicil  or  in  any 
other  state.'  Even  though  the  liability  of  the  stockholder  is  of  such 
nature  that  it  could  not  be  enforced  elsewhere  than  in  the  state  by 
whose  laws  it  is  created,  this  fact  does  not  prevent  a  stockholder  against 
whom  the  liabihty  has  been  enforced  from  compelling  contribution 

23.  Note:  8  Ann.  Cas.  1077.  Notes:  3  A.  8.  B.  839,  850,  870  ;  34 

24.  Louisville  Banking  Co.  v.  Eiiieii-  L.R.A.  763. 

man,  94  Ky.  83,  21  8.  W.  531, 1049, 42      3.  Note :  4  Ann.  Cas.  735. 

A.  S.  R.  335.  Note:  4  Ann.  Caa.  736. 

1.  Angle  V.  Chicago,  etc.,  R.  Co.,  151      -  „  .  o  p  07. 
U.  S.  1, 14  S.  Ct.  240,  38  U.  S.  (L.  ed.)     °-  f       f  ^-  ^-  "* 

65,  ^        '      6.  Note:  4  Ann.  Cas.  736. 

2.  Putnam  v.  Misochi,  189  Mass.  421,  7-  Putnam  t?.  Misoehi,  189  Mass.  421, 
75  N.  E.  956,  109  A.  S.  R.  648  and  75  N.  E.  956,  109  A.  S.  R.  648,  4  Ann. 
note,  4  Ann.  Cas.  733;  Thompson  v.  Cas.  733;  Shurlow  v.  Lewis,  170  Mich. 
Reno  Sav.  Bank,  19  Nev.  103,  7  Pac,  493,  136  N,  W.  484,  41  LJl.A.(N.S.) 
68,  3  A.  8.  R.  797.  075. 
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from  other  stockholders  in  other  jurisdictions.*  It  has  been  held  that 
if  every  stockholder  in  a  corporation  has  a  several  liability  for  its 
debts,  proportionate  to  the  amount  of  his  stock,  he  is  freed  of  all  lia- 
bility by  paying  his  portion  of  the  corporate  debts,  and  has  no  cause 
of  action  against  any  other  stockholder  for  the  money  so  paid.' 

335.  Law  Governing. — ^The  liability  of  stockholders  of  a  corpora- 
tion to  the  creditors  tli'ereof  must  be  determined  according  to  the  law 
of  the  state  wherein  the  corporation  exists  and  by  whose  laws  it  was 
organized.'®  It  is  elementary  that  where  a  person  becomes  a  stock- 
holder in  a  corporation  organized  under  the  laws  of  a  foreign  state, 
he  must  be  held  to  contract  with  reference  to  all  of  ihe  laws  of  the 
state  under  which  the  corporation  is  organized,  and  which  enter  into 
its  constitution ;  and  the  extent  of  his  individual  liability  as  a  share- 
holder to  the  creditors  of  the  company  must  be  determined  by  the  laws 
of  that  state.  It  is  equally  clear,  upon  both  principle  and  authority, 
that  this  liability  may  be  enforced  by  creditors  wherever  they  can 
obtain  jurisdiction  of  the  necessary  parties.  This  does  not  depend 
upon  any  principle  of  comity,  but  upon  the  right  to  enforce  in  another 
jurisdiction  a  contract  validly  entered  into.  The  remedy, '  however, 
does  not  enter  into  the  contract  itself;  and  for  this  reason  the  indi- 
vidual liability  of  shareholders  can  only  be  enforced  by  the  remedies 
provided  by  tiie  laws  of  the  forum.**  While  it  is  true  that  the  lia- 
bility of  a  stockholder  rests  upon  contract  and  that  the  terms  of  the 
contract  between  incorporators  are  to  be  ascertained  from  the  articles 
of  incoiporation  read  in  the  light  of  (he  statute  which  authorized  the 
creation  of  the  corporate  body;  yet  when  a  contract  is  made  with 
reference  to  a  jurisdiction  other  tiian  that  of  the  place  of  connoting, 
the  parties  will  be  deemed  to  have  inserted  in  their  agreement  the  law 
of  that  Other  jurisdiction,  and  it  is  so  with  members  of  a  corporation 
whose  articles  contemplate  doing  business  in  a  sister  state.*'  The 
English  companies'  act  is  not  extraterritorial,  and  binds  only  Uie  per- 
sons within  the  jurisdiction  to  which  the  act  extends,  and  no  proceed- 
ing under  it  can  impose  a  liability  on  the  stockholders  not  resident, 

8.  Notes:  34  L.R.A.  763;  4  Ann.  Notes:  13  L.R.A.  56;  33  L.R.A. 
Cas.  736.  (N.S.)  896. 

9.  Brdwn  v.  Merrill,  107  Cal.  446,  40  See  also  Conflict  of  Laws,  vol.  5, 
Pac.  557,  48  A.  S.  R.  145.  p.  988. 

10.  Mandel  v.  Swan  Land,  etc.,  Co.,  11.  Deadwood  First  Nat.  Bank  o. 
154  111.  177,  40  N.  E.  462,  45  A.  S.  R.  Gustin  Minerva  Con.  Min.  Co.,  42 
124,  27  L.R.A.  313;  Bell  v.  FarweU,  176  Minn.  327,  44  N.  W.  198,  IS  A.  S.  R- 
III.  489,  52  N.  E.  346,  68  A.  S.  R.  194,  510,  6  L.R.A.  676;  Ball  v.  Anderson, 
42  LJt.A.  804;  Hancock  Nat.  Bank  v.  196  Pa.  St.  86,  79  A.  S.  R.  693. 

EUia,  166  Mass.  414,  44  N.  E.  349,  55  12.  Thomas  v.  Wentworth  Hotel  Co., 
A.  S.  R.  414;  Ball  v.  Anderson,  196  158  Cal.  275,  110  Pac.  942,  139  A.  S. 
Pa.  8t  86,  46  Atl.  366, 79  A.  8.  R.  693.  R.  120.    See  Crofoot  v.  Tbatefaer,  19 

Utah  212,  57  Pac.  171,  75  A.  S.  R.  725. 
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nor  served  with  process,  within  that  country.**  The  courts  have  often 
declined  to  exercise  jurisdiction  to  enforce  a  liability  imposed  upon 
stockholders  in  corporations  established  in  other  stat^  under  statutes 
of  those  states — ^not  because  such  a  suit  is  one  to  enforce  a  penalty,  or 
a  suit  opposed  to  the  policy  of  the  local  laws,  but  because  it  is  a  suit 
ag^nst  a  foreign  corporation  which  involves  the  relation  between  it 
and  its  stockholders,  and  in  which  complete  justice  only  can  be  done 
by  the  courts  of  the  jurisdiction  where  the  corporation  was  created.** 
Thus  a  resident  of  New  York  will  not  be  permitted  to  maintain  an 
action  in  Massachusetts  against  a  resident  of  California  to  establisli 
his  personal  liability  for  the  debt  of  a  corporation  having  no  place  of 
business  in  Massachusetts,  and  organized  under  the  laws  of  Kansas, 
providing  for  special  and  limited  liability  of  a  stockholder,  when  his 
liability  as  such  stockholder  has  not  been  judicially  determined  in  the 
latter  state.**  Matters  appertaining  to  the  remedy  are  governed  by 
the  law  of  the  forum,  and  there  is  no  distinction  between  domestic 
and  foreign  corporations  in  respect  to  such  right  of  creditois  to  re- 
cover.** If  the  courts  of  a  state  have  construed  its  statutes  imposing 
tiability  upon  stockholders  of  corporations,  such  construction  must  be 
followed  by  the  courts  of  another  state  in  actions  therein  to  enforce 
such  liability.*' 

Equitable  or  SubscnpHon  Liability 

336.  Generally. — Under  what  is  known  as  their  subscription  or 
equitable  liability  it  has  long  been  clearly  established  that  stockholders 
are  liable  to  creditors  of  the  corporation  to  the  extent  of  what  remains 
unpaid  on  their  several  shares,  or  of  so  much  as  may  be  necessary  to  ■ 
supply  the  deficiency  in  the  assets  of  the  corporation  to  pay  its  debts,*^ 


13.  Bank  of  China,  ete.  v.  Morse,  168  Remington  Paper  Co.,  140  Fed.  385,  72 
K.  T.  458,  61  N.  E.  774,  85  A.  S.  R.  C.  C.  A.  405,  5  Ann.  Cas.  314;  Ver- 
676, 56  L.R.A.  139.  mont  Marble  Co.  v.  Dedez  Granite  Co., 

14.  Bank  of  North  America  v.  135  Cal.  579,  67  Pac.  1057, 87  A.  S.  R. 
Rindge,  154  Mass.  203,  27  N.  E.  1015,  143,  56  L.R.A.  728;  Higlitower  v. 
26  A.  S.  H.  240,  13  L.R.A.  66;  Clark  Thornton,  8  Ga.  486,  52  Am.  Dec.  412; 
V.  Knowles,  187  Mass.  35,  72  N.  E.  352,  HUl  v.  Silvey,  81  Ga.  500,  8  S.  E.  808, 
105  A.  S.  R.  376,  2  Ann.  Cas.  26.  3  L.R.A.  150;  Howard  v.  Glenn,  85  Ga. 

16.  Bank    of   North    America   v.  238,  11  S.  E.  610,  21  A.  S.  R.  156; 

Rindge,  154  Mass.  203,  27  N.  E.  1015,  Spragne  u.  Nat.  Bank  of  America,  172 

26  A.  S.  R.  240, 13  L.R.A.  56.  HI.  149,  50  N.  E.  19,  64  A.  S.  R.  17, 

16.  Randall  Printing  Co.  v.  Sanitas  42  LJEt.A.  606;  Moore  v.  United  States 
Mineral  Water  Co.,  120  Minn.  268, 139  One  Stave  Barrel  Co.,  238  lU.  544,  87 
N.  W.  606,43  L.R.A.(N.S.)  706.  N.  E.  536, 128  A.  S.  R.  153;  Jackson 

17.  Hancock  Nat.  Bank  v.  Ellis,  166  tj.  Traer,  64  la.  469,  20  N.  W.  764,  52 
Mass.  414,  44  N.  E.  349,  55  A.  S.  R.  Am.  Rep.  449;  WarSeld  v.  MarsbaU 
414.  County  Canning  Co.,  72  Ta.  666,  34  N. 

18.  Ogilvie  v.  Knox  Ins.  Co.,  22  W.  467,  2  A.  S.  S.  263;  Shields  p.  Ho- 
How.  380,  16  U.  S.  (U  ed.)  349;  Pres-  bart,  172  Mo.  491,  72  S.  W.  669,  95 
ton  t).  Cincinnati,  C.  &  H.  V.  R.  Co.,  A.  S.  R.  529;  Briggs  v.  Penniman,  8 
36  Fed.  64, 1  L.R.A.  140;  Harrison  r.  Cow.  (N.  Y.)  387,  18  Am.  Dec.  454: 
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their  liability  in  this  respect  being  several.*'  And  suit  may  be 
maintained,  ordinarily,  to  recover  the  amount  of  the  subscription 
or  the  unpaid  portion  thereof,  wherever  the  stockholder  resides,  even 
in  the  state  courts  of  another  state.*'*  Where  stock  purporting  to  be 
fully  paid  up  is  issued  in  exchange  for  property  that  the  parties  to  the 
transaction  agree  is  worth  a  fixed  amount,  which  is  less  than  the  face 
of  the  stock,  creditors  of  the  corporation  have  a  right  to  look  to  the 
stockholder  to  the  same  extent  as  though  he  had  obtained  his  stock 
by  the  payment  in  cash  of  the  amount  so  agreed  upon.*  The  filing 
in  due  form  of  certified  copies  of  articles  of  an  extrastate  corporation, 
by  which  articles  a  stockholder  is  expressly  exempt  from  liability  for 
corporate  debts — all  in  conformity  with  the  laws  of  the  state  of  the 
incorporation- — does  not,  as  to  business  done  by  the  company  in  the 
state,  estop  a  creditor  to  sue  a  member  of  such  corporation,  in  the  face 
of  laws  of  the  state  which  expressly  withhold  such  exemption.' 

337.  Foundation  of  liability. — In  some  instances,  constitution 
and  statute  provide  that  the  stockholders  shall  be  liable  to  the  creditors 
of  the  company  to  the  amount  unpaid  on  their  stock ;  '  but  the  right  of 
creditors  to  recover  unpaid  stock  subscriptions  does  not  depend  upon 
constitutional  or  statutory  provisions  imposing  a  liability  upon  stock- 
holders;* it  is  based  upon  the  well  recognized  principles  that  t^ie 
capital  stock  of  a  corporation  is  in  equity  a  tmst  fund  for  the  payment 
of  its  creditors^  and  this  whether  it  has  been  paid  in  to  the  company, 
or  exists  in  the  form  of  unpaid  instalments.*  An  unpaid  subscrip- 
tion is  an  asset  to  which  corporate  creditors  look  for  payment,  and  they 
have  the  right  to  insist  upon  its  collection,  the  same  as  any  other  debt 
due  the  corporation.'  A.s  to  creditors,  the  corporation  is  conclusively 
presumed  to  have  sought  credit  upon  its  stated  capital  stock  at  its  par 

Jackson's  Appeal,  144  Pa.  St.  34,  23  2.  Thomas  v.  Wentworth  Hotel  Co., 
Atl.  53,  13  L.R.A.  779;  Davies  v.  Ball,  158  Cal.  275,  110  Pac.  942,  139  A.  S. 
64  Wash.  292,  116  Pae.  833,  Ann.  R.  120. 

Cas.  1914B  750;  South  Milwaukee  Co.  3.  Moore  r.  United  States  One  Stave 
V.  Murphy,  112  Wis.  614,  88  N.  W.  583,  Barrel  Co.,  238  111.  544,  87  N.  B.  536, 
58  L.R.A.  82.  128  A.  S.  R.  153. 

Notes:  5  L.R.A.  649;  47  L.R.A.  254.      Note:  3  A.  S.  R.  838. 

19.  Note:  3  A.  S.  R.  852.  4,  Randall  Printing  Co.  v.  Sanitas 

20.  Edwards  d.  Schillinger,  245  111.  Mineral  Water  Co.,  120  Minn.  268, 139 
231,  91  N.  E.  1048,  137  A.  S.  R.  308,  N.  W.  606,  43  L.R.A.(N.S.)  706. 

33  L.R.A.(N.S.)  895  and  note;  Stodd-     Note:  3  A.  S.  R.  838. 
ard  V.  Lum,  159  N.  Y.  2G5,  53  N.  E.      5.  Hightower  v.  Thornton,  8  Qa. 
1108,  70  A.  S.  R.  541,  45  L.R.A.  551;  486,  52  Am.  Dec.  412;  Hill  v.  Silvey, 
King  V.  Cochran,  76  Vt.  141,  56  Atl.  81  Ga.  500,  8  S.  E.  808,  3  L.RJi..  150. 
667, 104  A.  S.  R.  922.  Note:  3  A.  S.  R.  808. 

Note:  34  L.R.A.  737,  742.  And  see  supra,  par.  169. 

1.  Chanute    First    Nat.    Bank    v.      6,  Gogebic  Invest.  Co.  v.  Iron  Chief 
Northrup,  82  Kan.  638,  109  Pac.  672,  Min.  Co.,  78  Wis.  427,  47  N.  W.  726, 
136  A,  S.  B.  119.  And  see  infra,  par.  23  A.  8.  B.  417. 
34L 

366 


Digitized  by  Google 


7  a.  a  u 


CORPORATIONS 


(  338 


value,  either  actually  ptud  in,  or  due  from  stockholders.  Public  policy 
requires  that  the  fact  whether  a  creditor  did  trust  the  corporation  on 
the  bafds  of  its  suppo»cd  capital  stock,  at  par  value,  should  not  be  in- 
quired into.'  Fraud  in  the  organization  of  a  corporation  or  in  the 
issuance  of  its  stock  is  not  a  necessary  element  in  establishing  such 
liability.*  And  under  a  statute  making  every  stockholder  and  aa- 
sgnee  of  stock  liable  for  the  debts  of  the  corporation  to  the  extent  of 
the  amount  unpaid  on  his  stock,  such  amount  constitutes  a  fund  to 
which  creditors  of  tho  company  have  a  right  to  resort  for  the  satis- 
faction of  their  debts,  without  regard  to  when  tiiey  accrued  or  the 
creditors'  knowledge  of  the  fact  that  the  stock  has  not  been  paid  for.* 
338.  Right  of  Corporation  as  Affecting  Right  of  Creditor  to  Enforce 
Subscription. — In  accordance  with  the  tmst  fund  doctrineii**  it  has 
been  held  by  a  great  majority  of  jurisdictions  that  as  between  share- 
holders and  creditors  the  rights  of  the  latter  cannot  be  defeated  by 
any  contract  between  the  corporation  and  it^  stockholders,  or  by  any 
device  short  of  actual  payment  of  the  par  value  of  such  stock.^^  And 
hence  a  secret  arrangement  between  the  corporation  and  its  stock- 
holders, by  which  responsibility  of  the  stockholders  is  made  less  than 
it  appears  to  be  under  the  articles  of  incorporation,  is  held  to  be  void  as 
against  creditors  of  the  corporal  ion.  Authority  can  be  found,  how- 
ever, for  the  view  that  an  unpaid  subpcriplion  for  stock  cannot  be  re- 
covered by  creditors  of  the  corporation  v/hen  the  corporation  itself 
never  had  any  such  right.  And  in  conformity  with  this  view  it  has 
been  held  that  a  subscriber  to  stock  of  a  cor()oration  whose  contract 
provides  that,  on  payment  of  a  portion  of  the  par  value  of  the  stock 
it  shall  be  issued  as  fully  paid  and  non-assessable,  cannot  be  com- 
pelled to  pay  in  for  tlie  benefit  of  creditors  tlie  difference  between  the 
contract  price  and  the  par  value.^'  Other  authorities  have  held  that 
if  stock  is  issued  by  a  corporation  on  contract  that  it  shall  not  be  paid 
for,  its  creditors  cannot  recover  payment  for  such  stock  on  account 
of  tlie  implied  promise  of  the  person  receiving  it  that  such  payment 

7.  Vermont  Marble  Co.  v.  Deelez  203;  Camden  «.  Stuart,  144  U.  S.  104, 
Granite  Co.,  135'  Cal.  579,  67  Pae.  12  S.  Ct.  585,  36  U.  S.  (L,  ed.)  363: 
1057,  87  A.  S.  R.  143,  56  L.RJ\..  728.  Vermont  Marble  Co.  «.  Deelez  Gran- 

8.  Boulton  Carbon  Co.  v.  Mills,  78  ita  Co.,  135  Cal.  579,  67  Pac.  1057,  87 
la.  460,  43  N.  W.  290,  5  L.R.A.  640;  A.  S.  R.  143,  50  L.R.A.  728;  Security 
Shields  v.  Hobart,  172  Mo.  491,  72  Tnist  Co.  v.  Ford,  75  Ohio  St.  322,  79 
S.  W.  669,  95  A.  S.  R.  529.  N.  B.  474,  8  L.R.A.(N.S.)  263  and 

9.  Root  17.  Sinnock,  120  HI.  350,  11  note. 

N.  E.  339,  60  Am.  Rep.  558;  Moore  v.  Note:  51  L.R.A.(N.S.)  56. 

United  States  One  Slave  Barrel  Co.,  12.  Thompson  v.  Reno  Bnv.  Bank, 

238  111.  544,  87  N.  E.  536, 128  A.  S.  R.  19  Nev.  103,  7  Pac.  68,  3  A.  8.  R.  797. 

153.  18.  Christensen  v.  Eno,  106  N.  Y. 

10.  See  supra,  par.  169.  97,  12  N.  E.  648,  60  Am.  Rep.  429 ; 

11.  Sawyer  v.  Hoag,  17  Wall.  610,  Southworth  v.  Morfran,  205  N.  Y.  293, 
21  U.  S.  (L.  ed.)  731;  Upton  *».  Trib-  98  N.  E.  490,  51  L.R.A.(N.S.)  56. 
ilcock,  91  U.  S.  45,  23  U.  S.  (U  ed.)  Note:  8  L.R.A.(N.S.)  264. 

357 


Digitized  by 


CORPORATIONS 


7  R.  C.  L. 


will  be  made ;  but  if  they  have  the  rights  of  action  in  such  a  case  su- 
perior to  tho^■o  of  iJie  corporation,  such  rights  must  be  based  on  tort 
or  fraud,  actual  or  implied.**  Where  the  receiver  of  a  corporation 
docs  not  represent  any  particular  creditor,  he  has  been  held  to  stand 
on  no  higher  plane  than  the  corporation  itself,  and  not  to  be  entitled 
to  enforce  subscriptions  which  the  corporation  could  not  enforce." 

339.  Withdrawal  or  Release  of  Subscriber — Forfeiture  of  Shares. — 
It  is  clear  that  a  shareholder  cannot  relieve  himself,  at  his  own  pleas- 
ure, from  liability,  either  to  the  corporation  or  to  its  creditors,  for 
iinpaid  subscriptions,  by  any  attempted  withdrawal  from  the  corpora- 
tion.** A  charter  provision  that  the  stock  of  a  delinquent  subscriber 
shall  be  forfeited,  being  for  tiio  benefit  of  the  corporation,  and  not  for 
the  stockholder,  is  not  to  be  construed  as  a  privilege  of  the  stockholder 
to  abandon  his  shares  at  will.*'  It  is  equally  clear  that  a  stockholder 
cannot  be  altogether  released  from  liability  for  unpaid  subscriptions, 
or  his  liability  therefor  limited,  by  any  agreement  or  arrangement  be- 
tween himself  and  the  corporation  or  its  agents,  or  by  any  resolution 
adopted  by  its  directors,  or  by  tiie  stockholders  themselves,  to  the 
prejudice  of  its  creditors.^^  Hence,  a  corporation  cannot  release  a 
stockholder  from  liability  to  existing  creditors  for  his  unpaid  subscrip- 
tion by  rescinding  the  trunsaction  wherel>y  the  stock  was  acquired  and 
restoring  him  to  his  original  status  as  creditor  of  tile  corporation." 
And  wliere  the  original  subscription  to  stock  has  not  been  paid,  the 
corporation  cannot  reduce  the  number  of  shares  subscribed  for  and 
thus  release  the  subscriber  from  liability  to  existing  corporate  credit- 
ors.** So  a  corporation,  by  reducing  the  par  value  of  its  stock,  cannot 
affect,  as  regards  existing  corporate  creditors,  the  liability  of  a  sub- 


14.  Hospes  V.  Northwestern  Mfg.,  U.  S.  (L.  ed.)  179;  Morgan  v.  Strut- 
etc,  Co.,  48  Minn.  174,  50  N.  W.  1117,  iiers,  131  U.  S.  246,  9  S.  Ct.  726,  33 
31  A.  S.  R.  637,  15  L.R.A.  470.  U.  S.  (L.  ed.)  132;  Tiger  v.  Rogers 

Note:  8  L.R.A.(N.S.)  264.  Cotton  Cleaner  &  Gin  Co.,  96  Ark.  1, 

15.  Marion  Trust  Co.  V.  Bennett,  169  130  S.  \V.  585,  Ann.  Cas.  1912B  488 
Ind.  346,  82  N.  E.  782,  124  A.  S.  R.  and  note,  30  L.R.A.(N.S.)  694;  Ed- 
228.  wards  v.  Scbillinger;  245  111.  231,  91 

16.  Burt  V.  Real  Estate  Kxcbange,  N.  E.  1048, 137  A.  S.  R.  308,  33  L.R.A. 
175  Pa.  St.  619,52  A.  S.  R.  858;  Cart-  (N.S.)  895;  Nichols  v.  Stevens,  123 
Wright  V.  Dickinson,  88  Tenn.  476,  12  Mo.  96,  25  S.  W.  578,  27  S.  W.  613. 
S.  W.  1030,  17  A.  S.  R.  910,  7  L.R.A.  45  A.  S.  R.  514;  Cartwright  v.  Dick- 
706.  inson,  88  Tenn.  476, 12  S.  Vf.  1030,  17 

Note :  3  A.  S.  R.  821.  A.  S.  R.  910,  7  L.R.A.  706. 

17.  Note:  3  A.  S.  R,  821.  Notes:  3  A.  S.  E.  821;  7  L^.A. 

18.  Burke  v.  Smith,  16  Wall.  390,  706. 

21  U.  S.  (L.  ed.)  361;  Upton  r.  Trib-  19.  Moore   v.   United   States  One 

ilcock,  91  U.  S.  45,  23  U.  S.  (L.  ed.)  Stave  Barrel  Co.,  238  III.  544,  87  N. 

203;  Sanger  o.  Upton,  91  U.  S.  56,  23  E.  536,  128  A.  S.  R.  153. 

U.  S.  (L.  ed.)  220;  Webster  v.  Upton,  20.  Payne  v.  Bullard,  23  Miss.  88,  55 

91  U.  S.  65,  23  U.  S.  (L.  ed.)  384;  Am.  Dec.  74. 

Hawlcy  v.  Upton,  102  U.  S.  314.  26  Note:  Ann.  Cas.  1912B  492. 
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scriber  on  his  original  nibsniptionA  Under  certain  circumstances, 
however,  the  agreement  or  amngement  may  be  effective  in  discharg- 
ing or  limiting  the  liability  of  stockholders  to  creditors.  It  is  plain 
that  if  a  creditor  is  a  consenting  party,  or  is  clearly  not  prejudiced, 
he  will  be  bound.'  As  a  general  rule,  a  bona  fide  agreement  between 
a  subscriber  and  the  corporation,  reducing  the  amount  of  the  sub- 
scription, is  effective  as  against  subsequent  creditors.*  And  where 
there  is  a  dispute  between  the  corporation  and  a  subscriber  to  its  stock, 
as  to  the  subscriber's  liability,  a  bona  tide  compromise  will  be  upheld 
as  against  corporate  creditoia>  Again,  where  a  statute  or  the  charter 
of  the  corporation  authorizes  it  to  declare  a  forfeiture  of  the  stock  of 
a  subscriber  upon  nonpayment  of  calls  for  unpaid  subscriptions,  it  has 
been  held  that  wh-en  this  power  is 'exercised  by  the  corporation  in 
good  faith,  and  a  forfeiture  insisted  upon,  the  subscriber  ia  released 
from  further  liability  to  coiporate  creditors.^  A  corporation  cannot 
accept  another  person  in  the  place  of  an  original  stockholder  whose 
subscription  has  not  been  paid  up,  and  thus  release  the  original  sub- 
scriber to  the  prejudice  of  corporate  creditors.*  Subsequent  creditors 
are  as  a  general  rule  bound  by  a  bona  fide  release  of  a  subscriber.^ 

340.  Tender  of  Subscription  as  Release. — It  seems  that  when  a 
subscriber  to  corporate  stock  tenders,  while  the  corporation  is  solvent, 
the  amount  of  his  subscription,  and  such  olTer  and  the  issuance  of  the 
stock  are  refused  by  the  corporation,  the  subscriber  may  declare  him- 
self free  from  his  contract  of  subscription,  and  his  liability  as  for  an 
unpaid  subscription  will  not  be  revived  by  the  subsequent  insolvency 
of  the  corporation.  But  if  at  the  time  the  tender  is  made  and  re- 
fused the  corporation  is  insolvent,  the  subscriber  is  not  released  from 
his  subscription.*  Also,  even  though  a  company  refuses  to  accept  of 
a  stockholder  pa3rment  of  his  subscription,  and  to  deliver  his  stock, 
yet  if  the  stockholder  declines  to  acquiesce  in  such  refusal  and  persists 
in  maintaining  his  position  as  a  stockholder  ontil  the  company  be- 
comes insolvent,  it  is  then  too  late  for  him  to  claim  the  benefit  of  the 
company's  refusal.* 

341.  Adequacy  of  Consideration  for  Subscription. — An  arrange- 
ment between  stockholders  and  the  corporation  to  issue  stock  as 
fully  paid  for,  though  only  partly  paid  for  in  fact,  either  in  money 
or  property,  and  by  which  the  corporation  does  not  get  the  beneht 

1.  Caramack  v.  Levy,  120  La.  873,  1912B  494. 

45  So,  925, 124  A.  S.  R.  443.  6.  Note:  Ann.  Cas.  1912B  493. 

2.  Slee  V.  Bloom,  19  Johns.  (N.  T.)  Aa  to  the  eil'ect  of  transfeiB  of  sbar«a 
456,  10  Am.  Dec.  273.  see  infra,  par.  387  et  seq. 

Note:  3  A.  S.  R.  822.  7.  Note:  Ann.  Cas.  1912B  492. 

3.  Note:  Ann.  Cas.  1912B  493.  8.  Note:  Ann.  Cas.  1912B  495. 

4.  Note:  3  A  S.  R.  823;  Ann.  Caa.  9.  Potts  «.  Wallace,  146  U.  S.  689, 
igi2B  493.  13  S.  Ct.  196,  36  U.  S.  (L.  ed.)  113&. 

5.  Note:  3  A.  S.  R.  823;  Ann.  Caa. 
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of  the  full  price  of  the  stock  in  good  faith,  may  be  valid  and  bind- 
ing between  Uie  corporation  and  the  stockholders;  but  sucb  an 
arrangement  is  generally  held  invalid  as  to  the  creditors  of  the 
former,  and  may  be  set  aside  at  their  instance,  and  full  payment 
on  the  stock  enforced  for  the  satisfaction  of  the  corporate  debts.** 
So  the  issue  of  stock  gratuitously  is  violative  of  the  rights  of  creditors 
of  the  corporation,**  even  though  the  directors  believe  that  all  the 
stock  will  attain  par  value.**  In  the  absence  of  controlling  statu- 
tory or  constitutional  provision,  however,  the  general  rule  that 
a  corporation  having  a  charter  or  statutory  right  to  increase  its 
stock  may  regard  corporate  assets  over  and  above  the  amount  of 
capitalization  and  indebtedness, ,  whether  consisting  of  accumulated 
undistributed  profits  held  as  such,  or  invested  in  improvements  or 
extensions  of  plant,  etc.,  or  a  general  increase  in  the  valuation  of  the 
corporate  property,  as  consideration  for  an  increase  of  stock  to  the 
amount  of  the  surplus  assets.**  Injustice  and  fraud  in  the  manage- 
ment of  corporations  have  caused  the  enactment  of  constitutional  and 
statutory  provisions  which  expressly  require  the  full  paj'meut  of  the 


10.  See  supro,  par.  188.  621;  Security  Trust  Co.  v.  Ford.  75 

11.  Scoville  V.  Thayer,  105  U.  S.  Obio  St.  322,  79  N.  E.  474,  8  L.R.A. 
143,  26  U.  S.  (L,  ed.)  968;  Richardson  (N.S.)  263  and  note;  O'Bear-Nester 
V.  Green,  133  U.  S.  30,  10  S.  Ct.  280,  Glass  Co.  v.  Antiexplo  Co.,  101  Tex. 
33  U.  S.  (L.  ed.)  516;  Handley  v.  431,  108  S.  W.  967,  109  S.  W.  931, 130 
Stutz,  139  U.  S.  417,  11  S.  Ct.  530,  A.  S.  R.  865,  16  L.R.A.(N.S.)  520; 
35  U.  S.  (L.  ed.)  227;  Camden  v.  Gogebic  Invest.  Co.  «.  Iron  Chief  Min. 
Stuait,  144  U.  S.  104,  12  S.  Ct.  58.5,  Co.,  78  Wis.  427,  47  N.  W.  726,  23  A. 
3(i  U.  S.  (L.  ed.)  363;  Lloyd  v.  Pres-  S.  R.  417. 

ton,  146  U.  S.  630,  13  S.  Ct.  131,  36  See  contra,  Christensen  v.  Eno,  106 

U.  S.  (L.  ed.)  nil;  Dickerraan  v.  N.  Y.  97,  12  N.  E.  6-lS,  60  Am.  Rep. 

Northern  Trust  Co.,  176  U.  S.  181,  20  429;  Southworth  t-.  Morgan,  205  N.  Y. 

S.  Ct.  311,  44  U.  S.  (L.  ed.)  423;  Peck  293,  98  N.  E.  490,  51  L.R.A.(N.S.)  56. 

V.  Elliott,  79  Fed.  10,  47  U.  S.  App.  Notes:  3  A.  S.  R.  819;  51  L.R.A. 

605,  24  G.  C.  A.  425,  38  L.R.A.  616;  (N.S.)  56. 

Eiyton  Land  Co.  v.  Birmingham  Ware-  12.  H^iikley  v.  Sa«  Oil  &  Pipe  Line 

house,  etc.,  Co.,  92  Ala.  407,  9  So.  120,  Co.,  132  la.  396,  107  N.  W.  629,  119 

25  A.  S.  R.  65, 12  L.R.A.  307;  Vaugh-  A.  S.  R.  564;  Randall  Printing  Co.  v. 

an  V.  Alabama  Nat.  Bank,  143  Ala.  Sanitas  JJineial  Water  Co.,  120  Minn. 

572,  42  So.  64,  5  Ann.  Cas.  665  and  2G8,  139  N.  W.  006,  43  L.R.A.(N.S.) 

note;  Coleman  v.  Howe,  154  III.  458,  706;  Easton  Nat.  Bank  v.  American 

39  N.  E.  725,  45  A.  S.  R.  333;  Chan-  Brick,  etc.,  Co.,  70  N.  J.  Eq.  732,  64 

ute  First  Nat.  Bank  v.  Northrup.  82  Atl.  917,  10  Ann.  Cas.  84,  8  L.R.A. 

Kan.  638,  109  Pac.  672,  136  A.  S.  R.  (N.S.)  271. 

119;  Deadwood  First  Nat.  Bank  v.  Note:  38  L.R.A.  490. 

Gustin  Minerva  Consol.  Min.  Co.,  42  13.  Hinklev  v.  Sac  Oil  &  Pipe  line 

Minn.  327,  44  N.  W.  198,  18  A.  S.  R.  Co.,  132  la.  396,  107  N.  W.  629,  119 

510,  6  L.R.A.  676;  Hospes  v.  North-  A.  S.  R.  564. 

western  Mfg.  Co.,  48  Minn.  174,  50  14.  Lautz  v.  Moeller,  76  Wash.  429, 

N.  W.  1117,  31  A.  S.  R.  637, 15  L.R.A.  136  Pac.  687,  60  L.R.A.(N.S.)  68  and 

470;  Kelly  v.  Clark,  21  Mont.  291,  53  note. 
,Pae.  959,  69  A.  S.  R.  668,  42  L.R.A. 
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itock  of  every  corporation.  Th^  provisiona  vary" somewhat,  but  all 
tend  to  the  general  result  of  securing  for  every  corporation  an  actually 
invested  capital  equivalent  to  the  amount  of  its  nominal  stock.**  The 
mere  recital  in  ^certificates  of  stock  that  they  have  been  fully  paid  can- 
not be  effective,  if  untrue,  except,  at  least,  when  innocent  persons  have 
been  deceived  thereby.**  While  the  purely  gratuitous  issue  of  stock 
is  unquestionably  condemned  by  nearly  all  the  decisions,  and  held 
void  as  against  subsequent  creditors,  a  more  difficult  question  is  raised 
in  respect  to  the  issue  of  stock  as  a  bonus  to  purchasers  of  bonds  in 
order  to  induce  them  to  purchase  sudi  securities  of  the  company.*' 
Respectable  auliiorify  sustains  the  validity  of  such  a  transaction,*^ 
provided  a  fair  and  reasonable  equivalent  is  obtained  for  such  stock.** 
Thus  increased  stock  disposed  of  to  purchasers  of  bonds  in  equal 
amount  in  order  to  induce  them  to  buy  tJie  bonds  vos  held  to  be  law- 
ful where  the  actual  value  of  both  stock  and  bonds  was  not  more  than 
the  par  value  of  the  bonds  which  was  paid  to  the  company  on  the  pur- 
chase.** So  in  general  it  seems  that  an  active  corporation  may,  for 
the  purpo^  of  paying  its  debts  and  obtaining  money  for  the  success- 
ful prosecution  of  its  business,  issue  new  stock  and  sell  it  for  the  best 
price  that  can  be  obtained.* 

342,  Payment  for  Stock  in  Property  or  Services. — corporation, 
unless  prohibited  by  some  constitutional  or  statutory  provision,  may 
in  good  faith  issue  paid-up  shares  for  the  purchase  of  property,*  or 
for  services  actually  rendered ;  *  but  when  the  stock  is  not  paid  for  in 


16.  Wiltiams  v.  Evans,  87  Ala.  725, '  AnuOgamating  Co.,  119  U.  S.  343,  7 

6  So.  702,  6  URA.  218;  Mebolin  v.  S.  Ct.  231, 30  U.  S.  (L.  ed.)  420;  Bank 

CaTlson,  17  Idaho  742,  107  Pac.  755,  of  Fort  lladison  v.  Alden,  129  U.  S. 

134  A.  S.  R.  286;  Oarrett  v.  Kansas  372,  9  S.  Ct.  332,  32  U.  S.  (L.  ed.) 

City  Coal  Min.  Co.,  113  Mo.  330,  20  725;  Sprague  v.  National  Bank  of 

S.  W.  965,  35  A.  S.  R.  713;  £aston  Aiqprica,  172  III.  149,  50  N.  £.  19,  64 

Nat.  Bank  v.  Amei-ican  Brick,  etc,  A.  S.  R.  17,  42  L.R.A.  606;  Randall 

Co.,  70  N.  J.  Eq.  732,  64  Atl.  917,  10  Printing  Co.  v.  Sanitas  Biineral  Water 

Ann.  Gas.  84,  8  L.R.A.(N.S.)  271;  Co.,  120  Minn.  268,  139  N.  W.  606,  43 

Krst  Ave.  Land  Co.  v.  Parker,  111  L.R.A.(N.S.)  706;  Van  Cleve  v.  Berk- 

Wis.  1, 86  N.  W.  604,  87  A.  S.  R.  841.  ey,  143  Mo.  109,  44  S.  W.  743,  42 

Notes:  87  A.  S.  R.  850  ;  38  L.R.A.  L.R.A.  593  and  note;  Kelly  v.  Clark, 

491.  21  Mont  291,  63  Pac.  959,  69  A.  S.  R. 

16.  Note:  38  L.R.A.  492.  668,  42  UR.A.  621;  Macbetli  o.  Ban- 

17.  Note:  38  LJt.A.  493.  field,  45  Ore.  553,  78  Pae.  693,  106 

18.  Dammer  v.  Smedley,  110  Mich.  A.  S.  R.  670. 

466,  68  N.  W.  260,  38  L.R.A.  490  and     3.  Randall  Printing  Go.  «.  Sanitas 

note.  Mineral  Water  Co.,  120  Minn.  268, 

19.  Fogg  V.  Blair,  139  U.  S.  118, 11  139  N.  W.  606,  43  L.R.A.(N.S.)  706; 
S.  Ct.  476,  35  U.  S.  (L.  ed.)  104.  Rich  v.  State  Nat.  Bank  of  Lincoln, 

80.  Handle  «.  Stntz,  139  U.  S.  417,  7  Neb.  201,  29  Am.  Rep.  382;  Vine- 

U  S.  Ct  530, 35  TI.  8.  (L.  ed.)  227.  land  Grape  Juiee  Co.  v.  Chandler,  80 

1.  dark  V.  Sever,  139  U.  S.  96,  U  N.  J.  Eq.  437,  85  Atl.  213,  Ann.  Cas. 

S.  Ct  468,  35  n.  S.  (L.  ed.)  88.  1914A  679  and  note. 

2L  Coit   V.   North   Carolina  Qold 
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fact,  either  in  money,  property,  or  services,  equity  will  not  regard  a 
fictitious  arrangement  by  which  it  is  issued  as  fully  paid  up,  and  will 
inquire  into  the  actual  transaction,  including  the  actual  value  of  the 
property  or  services  which  were  received  as  payment.*  The  rule  is 
that  property  or  labor  which  is  delivered  to  or  performed  for  the  cor- 
poration as  payment  for  shares  of  stock  must  be  a  fair,  just,  lawful, 
and  needed  equivalent  for  the  money  subscribed;  otherwise  the  stock- 
holder may  be  compelled  to  respond  to  the  creditors  of  the  corporation 
for  the  par  value  of  the  stock,  loss  the  actual  value  of  the  property  or 
services  taken  in  exchange  for  it>  The  belief  of  the  stockholder  that 
the  property  is  equal  in  value  to  the  par  value  of  the  stock  will  not  re- 
lieve him  from  liability  on  his  subscription,  as  against  those  who  have 
given  credit  to  the  company  on  the  faith  of  its  capital  stock,  if  the 
property  is  not,  in  point  of  fact,  of  such  value An  unpatented  for- 
mula is  not  property  witliin  the  constitutional  provision  that  corpora- 
tions shall  issue  stock  only  for  property  actually  received.'  In  some 
states  statutes  provide  that  the  judgment  of  the  directors  as  to  the  value 
of  the  property  taken  in  exchange  for  shares  shall  be  conclusive  in  the 
ab.sence  of  fraud. 

343.  Persons  Entitled  to  Set  up  Inadequacy  of  Consideration. — 
It  is  obvious  that  existing  creditors  stand  in  a  different  position  from 
that  occupied  by  persons  extending  credit  after  the  issuance  of  inade- 
quately paid  stock.    The  cases  ai-e  substantially  agreed  in  holding 


4.  Randall  Printing  Co.  v.  Sanitns  42  L.R.A.  503  and  note;  Kelly  v. 

Mineral  Water  Co.,  120  Minn.  268, 139  Clark,  21  Mont.  291,  53  Pac.  9.}0,  69 

N.  W.  606,43L.R.A.(N.S.)  706;  Kelly  A.  S.  R.  668,  42  L.R.A.  621;  Gamble 

V.  Clark,  21  Mont.  291,  53  Pac.  959,  v.  Queens  County  Water  Co.,  123  N. 

69  A.  S.  R.  668,  42  L.RA.  021;  Web-  Y.  91,  25  N.  E.  201,  9  L,R.A.  527; 

ster  V.  Webster  Refining  Co.  of  Ok-  Gates  v.  Tippecanoe  Stone  Co.,  57 

mulgee,  36  Okla.  168,  128  Pac.  261,  47  Oliio  St.  60,  48  N.  E.  285,  63  A.  S.  R. 

L.R.A.(N.S.)  697.  ^  705;  Macbeth  v.  Banfield,  46  Ore.  553, 

6.  Elyton  Land  Co.  v.  Birmingham  78  Pac.  693,  106  A.  S.  R.  670;  Daviae 

Warehouse,  etc.,  Co.,  92  Ala.  407,  9  v.  Ball,  64  Wash.  292,  116  Pac.  833, 

So.  129,  25  A.  S.  R.  65, 12  L.R.A.  307;  Ann.  Cas.  1914B  750;  Gogebic  Invest. 

Coleman  v.  Howe,  154  111.  458,  39  N.  Co.  u.  Iron  Chief  Min.  Co.,  78  Wis. 

E.  725,  45  A.  S.  R.  133;  Sprague  v.  427,  47  N.  W.  726,  23  A.  S.  R.  417. 
National  Bank  of  America,  172  111.     6.  Van  Clev6  v.  Bei^ey,  143  Mo. 

149,  50  N.  E.  19,  64  A.  S.  R.  17,  42  109,  44  S.  W.  743,  42  L.R.A.  593; 

L.R.A.  606;  Moore  v.  United  States  Kelly  v.  Clark,  21  Mont.  291,  53  Pac. 

One  Stave  Barrd  Co.,  238  III.  544,  87  959,  69  A.  S.  R.  668,  42  L.R.A.  621 ; 

N.  E.  536,  128  A.  S.  R.  153;  Boulton  Lonts  v.  Moeller,  76  Wash.  429,  13G 

Carbon  Co.  v.  Mills,  78  la.  460,  43  N.  Pae.  687,  50  L.R.A.(N.S.)  68. 
W.  290,  5  L.R.A.  619;  State  Trust  Co.      7.  Webster  v.  Webster  Refining  Co. 

V.  Turner,  111  la.  664,  82  N.  W^.  1029,  of  Okmulgee,  36  Okla.  168,  128  Pac. 

53  L.RA.  136;  Hooper  v.  Central  261,  47  L.R.A.(N.S.)  697;  O'Bear- 

Trust  Co.,  81  Md.  559,  32  All.  505,  29  Nester  Glass  Co.  v.  Antiexplo  Co.,  101 

L.R.A.  262;  McBrvan  v.  Universal  Tex.  431,  108  S.  W.  967,  109  S.  W. 

Elevator  Co.,  130  Mich.  Ill,  89  N.  W.  931, 130  A.  S.  R.  86.5, 16  L.R.A.{N.S.) 

'i83,  97  A.  S.  R.  453;  Van  Cleve  r.  520  and  note. 
Rpikey,  143  Mo.  109.  44  S.  W.  743. 
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that  'only  subsequent  creditors  are  entitled  to  enforce  their  claims 
against  holders  of  such  stock,  since  it  is  only  they  who  can  by  any 
legal  presumption  have  trusted  the  company  upon  the  faith  of  the 
increased  stock.*  Again,  a  creditor  who  becomes  such  with  full 
knowledge  as  to  the  payment  for  stock  by  property  at  an  excessive 
valuation  cannot  claim  that  the  holders  of  such  stock  are  liable  as 
stockholders  for  the  difference  between  the  actual  value  of  the  property 
and  the  par  value  of  the  stock  which  was  issued  for  it.*  And  an  as- 
signee of  overdue  notes  cannot  hold  a  stockholder  wlio  paid  for  his 
stock  only  by  a  transfer  of  property  at  a  grossly  exce.'^sive  valuation 
liable  for  the  deficiency  in  payment,  where  his  assignor  could  not  have 
done  so  because  he  became  a  creditor  of  the  company  with  full  knowl- 
edge of  all  the  facts  relating  to  the  issuance  of  and  payment  for  the 
stock.*"  But  a  creditor  who  seeks  to  compel  payment  for  bonus  stock 
need  not  allege  that  he  believed  such  stock  to  have  been  paid  for  when 
he  became  such  creditor,  and  that  he  relied  upon  the  apparent  capital 
of  the  corporation.  If  h©  had  knowledge  of  the  arrangement  under 
which  the  stock  was  issued,  that  must  be  pleaded  as  a  matter  of 
defense.'' 

344.  Persons  Liable  for  Deficiency, — ^If  a  corporation  issues  stock 
as  fully  paid  up,  when  in  fact  it  is  not,  and  afterward  becomes  insol- 
vent, the  original  holders  of  such  "watered"  stock,  as  well  as  their 
transferees  with  notice,  are  answerable  to  a  creditor,  who  became  such 
after  the  stock  was  issued,  for  the  diO'crence  between  the  par  value  of 
the  stock  and  the  amount  paid  the  corporation  therefor.'''  And,  ac- 
cording to  some  courts,  although  certificates  of  stock  may  have  been 
purcliased  in  the  open  market,  in  good  faith  and  for  value,  without 
anything  on  the  face  of  the  certificates  indicating  that  the  stock  has 
not  been  fully  paid,  yet  the  purchaser  does  not  take  them  free  from 
liability  for  unpaid  subscriptions,  either  at  the  instance  of  the  cor- 
pomtion  or  ite  creditors."  But  the  better  rule  generally  recognized 
in  all  the  recent  cases  is  that  a  bona  fide  purchaser  of  certificates  of 
stock  in  tlie  usual  commercial  form,  without  any  intimation  that  they 
are  not  fully  paid,  is  entitled  to  regard  them  so,  although  they  do  not 
expressly  state  that  they  are  paid,  and  consequently  is  not  liable  for 
any  balance  thereof  which  is  in  fact  unpaid.** 

8.  Wallace  v.  Carpenter  Electric  la.  664,  82  N.  W.  1029,  53  L.R.A.  136. 
Heating  Mfg.  Co.,  70  Alinn.  321,  73  11.  Hospes  v.  Northwestern  Mfg. 
N.  W.  189,  68  A.  S.  R.  530.  Co..  48  Minn.  174,  50  N.  W.  1117,  31 

Note:  S8  L.R.A.  494.  A.  S.  R.  637,  15  L.R.A.  470. 

9.  Lloyd  V.  Preston,  146  U.  S.  630,  12.  Wallace  v.  Carpenter  Electric 
13  S.  Ct.  131,  36  U.  S.  (L.  ed.)  1111;  Heating  ^Ifg.  Co.,  70  Winn.  321,  73 
Lea  V.  Iron  Belt  Mercantile  Co.,  147  N.  W.  ]89,  68  A.  S.  R.  530. 

Ala.  421,  42  So.  415,  119  A.  S.  R.  93,  13.  Perkins  v.  Cowics,  157  Cal.  625, 

e  LlR.A.(N.S.)  279;  State  Trust  Co.  ICS  Pac  711,  137  A.  S.  R.  158.  30 

V.  Turner,  111  la.  664,  82  N.  W.  1029,  L.R.A. (N.S.)  2S3. 

63  L.R.A.  136.  14,  Set'  infra,  par.  389. 

10.  State  Trust  Co.  v.  Turner,  111  ^ 
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Statutory  or  Additional  lAabiliiy 

345.  Generally. — It  is  a  general  rule  of  the  common  law  that  a 
stockholder  is  liable  for  the  debts  of  the  association  only  so  far  as  he 
may  have  agreed  to  contribute  to  its  capital  stock.'*  So  far  as  this 
question  is  concerned,  the  corporation  is  an  entity  distinct  from  its 
members,  and  its  debts  are  therefore  not  tlie  debts  of  its  members. 
The  capital  stock  is  the  source  of  its  credit;  and  when  the  shareholders 
have  paid  in  the  capital  which  they  agreed  to  contribute,  tiieir  lia- 
bility ceases.  It  is  true,  as  has  been  shown  above,  that  unpaid  sub- 
scriptions may  be  reached  by  the  corporate  creditors,'*  but  a  proceed- 
ing for  this  purpose  is  simply  to  reach  assets  of  the  corporation,  and  is 
in  no  sense  enforcing  a  personal  liability  for  its  debts.  Any  individual 
liability  of  stockholders  for  the  debts  of  the  corporation  must  there- 
fore in  some  way  be  specially  imposed.*'  The  legislatures  of  the 
several  jurisdictions  have  sometimes  superadded  to'  the  common 
law  liability  of  shareholders  by  imposing  on  them  a  direct  personal 
liability  to  corporate  creditors  in  an  amount  generally  equal  to  the 
par  value  of  the  stock  held  by  them.*^  fcJtatutory  remedies  as  a  rule 
furnish  to  creditors  of  corporations  additional  security  by  making  the 
stockholder  directly  liable  for  his  pro[>ortion  of  the  corporate  debts, 
and  are  not  intended  to  relefise  the  stockholder  from  his  indebtedness 
to  the  corporation  on  account  of  his  unpaid  subscription  for  stock,  or 
to  take  away  from  the  creditor  the  right  to  resort  to  a  court  of  equity 
to  compel  its  payment,**  and  a  suspension  of  the  remedy  against  the 
corporation  for  corporate  debts  does  not  suspend  the  remedy  against  the 
stockholders.^**   Under  the  constitution  and  statutes  of  some  states, 

15.  Sampson  tj.  Fox,  109  Ala.  662,  269,  3  Am.  Dec.  49;  Coy  v.  Jones,  30 
19  So.  896,  55  A.  S.  K.  950;  Warfield  Neb.  798,  47  N.  W.  208,  10  L.R.A. 
V.  Marshall  County  Canning:  Co.,  72  li58,  overruled  on  another  point  in 
la.  666,  34  N.  W.  467,  2  A.  S.  R.  263;  Globe  Pub.  Co.  v.  State  Bank,  41  Neb. 
Coffin  «.  Rich,  43  Me.  507,  71  Am.  Dec.  175,  59  N.  W.  6S3,  27  L.R.A.  854; 
559;  Freeland  v.  McCuUougli,  1  Denio  Spear  v.   Crawford,  14  Wend.  (N. 

Y.)  414,  43  Am.  Dc-e.  6S5,  over-  Y.)  20,  28  Am.  Dec.  513;  Jackson  i-. 

ruled  on  another  point  in  Cornini,'  v.  Meek,  87  Tenn.  69,  9  S.  W.  225,  10 

McCulIough,  1  N.  Y.  47,  49  Am.  Doe.  A.  S.  R.  620;  Badger  Paper  Co.  v. 

287;  Marshall  Foundry  Co.  i:  Killian,  Rof^e,  95  Wis.  145,  70  N.  W.  302,  37 

99  N.  C.  501,  6  S.  E.  6S0,  6  A.  S.  R.  L.R.A.  162;  In  re  Beard's  Estate,  7 

539 ;  Jackson  v.  Meek,  87  Tenn.  C9,  9  Wyo.  104,  50  Pac.  226,  75  A.  8.  R. 

S.  W.  225,  10  A.  S.  R.  620.  882,  38  L.R.A.  860.  • 

Note:  3  A.  S.  R.  834.  Notes:  3  A.  S.  R.  83i;  17  L.R.A. 

16.  Sec  supra,  par.  336  et  seq.  553. 

17.  Note:  3  A.  S.  R.  835.  19.  Baines  v.  Babconk,  95  Cal.  581, 

18.  United  States  v.  Knox,  102  U.  27  Pac.  674,  30  Pac.  776,  29  A.  S.  R. 
S.  422,  26  U.  S.  (L.  ed.)  216;  Sacra-  158. 

mento  Bank  v.  Pacific  Bank,  124  Cal.  20.  Hvman  v.  Coleman,  82  Cai.  650, 

147,  56  Pac.  787,  71  A.  S.  R.  36,  45  23  Pac.  62, 16  A.  S,  E.  178. 
L.R.A.  863;  Ellis  v.  Marshall,  2  lil&^s. 
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oncli  stoekholder  may  be  compelled  to  pay  to  the  corporation  npsess- 
inoiifs  to  the  full  amount  of  his  subscription,  to  be  applied  to  corporate 
debts,  and  also  bo  individually  liable  to  each  creditor  for  such  propor- 
tion of  his  claim  as  the  amount  of  stock  held  by  such  stockholder 
boars  to  tiie  whole  of  the  capital  stock.  These  two  liabilities  and  the 
romcdics  based  thereon  are  concurrent.*  While  a  stockholder  may 
so  act  towards  creditors  of  the  corporation,  by  means  of  a  by-law  or 
othenvise,  as  to  be  estopped  from  denying  an  individual  liability  to 
the  creditors  who  have  relied  thereon.-  yet  the  cor]>(>ration  cannot,  by 
msolution  or  by-laws,  impose  personal  and  individual  liability  on  its 
members,  unless  i>ower  is  specifically  tjranted  by  the  charter  or  by  a 
j»eneral  statute.*  Since  the  statutory  liability  of  stockholders  for  the 
corporate  debts  is  for  the  benefit  of  creditors  of  the  corporation,  it  may 
be  waived  by  a  creditor  by  express  contract  with  the  coi^oration.* 
But  a  by-law  of  a  corijoration  purporting  to  limit  the  liability  of  its 
stockholders  to  its  creditoi-s,  if  it  contravenes  the  constitution  or  st^it- 
ut€s  of  the  state,  must  be  held  to  be  void.^ 

346.  Legislative  Power  in  General. — ^If  a  constitution  provides  that 
stockholders  shall  be  indi\ddually  liable  for  corporate  debts,  but  does 
not  fix  the  extent  of  the  hability  or  provide  means  of  enforcing  it,  it 
is  competent  for  the  legislature  to  determine  how  far  stockholders 
shall  be  liable,  and  in  what  manner  the  liability  shall  be  enforced.* 
If  a  constitutional  provision,  and  legislation  necessary  to  carry  it  into 
effect,  make  each  stockholder  individually  and  personally  liable  for 
Ilia  proportion  of  all  its  debts  and  liabilities,  a  subsequent  statute,  in  so 
far  as  it  attempts  to  exempt  corporations  formed  under  it  from  such 
liability,  is  obnoxious  to  the  constitution  and  of  no  effect.'  Again, 
a  state  statute  increasing  the  implied  contractual  obligations  of  pre- 
existing stockholders  by  increasing  their  statutory  liability  for  cor- 
porate debts  works  a  dei)rivation  of  their  property  without  due  process 
of  law.  Therefore  an  order  of  coui-t  imposing  such  increased  liability 
is  not  entitled  to  obligatory  enforcement  in  another  stat«,  though  its 
validity  has  b(?en  upheld  by  the  court  of  last  resort  of  the  state  passing 

1.  Sacramento  Bank  v.  Pa<'iiie  Bank,  4.  Note:  3  A.  S.  li.  848. 

124  Cal.  147,  56  Pac.  787,  71  A.  S.  K.  5.  Wdls  v.  Black,  117  Cal.  1;)7,  48 

;tG,  45  L.R.A.  863.  I'ae.  109(1,  ,}!)  A.  S.  R.  162,  37  L.R.A. 

For  eircnrastanees  iintlor  which  the  fili). 

slatiitory  liability  lias  been  hehl  not  to  6.  Nole:  3  A.  S.  R.  837. 

apply,  see  United  States  v.  Stanford,  7.  MctJowan  v.  AIcDonald,  111  Cal. 

161  U.  S.  412,  16  S.  Ct.  57G,  40  U.  S.  ol,  43  Pac.  418,  52  A.  S.  R.  149.  See 


3.  Thomas  V.  MattliiesseH,  232  U.  S.  510.  As  to  tlie  effect  in  general  of 
221,  34  S.  Ct.  312,  58  U.  S.  (L.  ed.)  statnles  in  conflict  with  the  provisiontt 
r>77;  Reid  v.  Katonton  Mfg.  Co.,  40  fd"  the  constitution,  see  CoNSTlTUTlON- 


(L.  ed.)  75J. 
2.  Note:  3  A.  S.  K.  835. 


also  Anderson  v.  Anderson  Iron  Co., 
65  Minn.  281,  68  N.  W.  49,  33  L.R.A. 


Ga.  98,  2  Am.  Kep.  563. 
Note:  3  A.  S.  R.  835. 


AL  Law,  vol.  0,  p.  40. 
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the  statute.®  But  a  statute  providing  that  when  no  corporate  property 
can  be  found  on  which  to  levy  execution  against  the  corporation,  the 
acting  manager,  or  some  member  of  the  corporation  may  bo  notified 
to  appear  before  the  court  and  show  cnuse  why  the  individual  property 
of  the  members  should  not  be  made  liable,  is  not  unconstitutional  or 
unreasonable,  under  a  constitution  which  declares  that  "stockholders 
shall  be  subject  to  such  habilitiea  and  restrictions  as  shall  be  provided 
by  law."  •  But  while  the  legislature  can  thus  provide  for  the  liability 
under  such  constitutional  provisions,  a  statute  which  attempts  to  re- 
lieve stockholders  from  liability  would  plainly  be  void."*  Of  course, 
a  statute  providing  that  stockholders  shall  be  personally  liable  for  cor- 
porate debts  is  constitutional  and  valid  so  far  as  it  applies  to  debts 
subsequently  contracted.** 

347.  Laws  Impairing  Obligation  of  Contracts. — statute,  or  an 
ordinance  of  a  state  constitution,  which  repeals  a  former  statute  or 
constitutional  provision  making  the  stockholders  individually  liable 
for  corporate  debts,  or  which  reduces  the  extent  of  the  liability  by 
amendment,  is,  as  respects  creditors  whose  debts  were  contracted  prior 
to  its  passage,  in  derogation  of  the  constitution  of  the  United  States, 
and  void.**  On  the  other  hand,  since  a  state  undoubtedly  has  the 
right  to  pass  laws  merely  modifying  and  not  destroying  the  remedies 
bearing  on  the  enforcement  of  contracts,  contract  rights  of  Ta  creditor 
of  a  corporation,  who  has  brought  an  action  against  a  stockholder  to 
enforce  his  statutory  double  liability,  for  his  own  benefit,  as  authorized 
by  statute,  are  not  unconstitutionally  impaired  by  the  enactment  of  a 
statute  requiring  all  creditors  to  unite  in  one  suit  against  all  stock- 
holders for  equitable  distribution  of  the  double  liability,  fund  among 
the  creditors,  and  abating  pending  actions  under  the  former  law,** 


8.  Converse  v.  iBtna  Nat.  Bank,  79 
Conn.  163,  64  Atl.  341,  7  Ann.  Cas.  75. 

9.  Harapson  v.  Weare,  4  la.  13,  66 
Am.  Dee.  116. 

10.  Note:  3  A.  S.  R.  837. 

11.  Coffin  V.  Rich,  45  Me.  507,  71 
Am.  Dec.  559. 

12.  Hawthorne  v.  Calef,  2  Wall.  10, 
17  U.  S.  (L.  ed.)  776;  Oelnltree  v. 
Iowa  R.  Contracting  Co.,  21  Wall.  249, 
22  U.  S.  (L.  ed.)  546;  Mvers  «.  Knick- 
erbocker Trnst  Co.,  i:i9  Fed.  Ill,  71 
C.  C.  A.  199, 1  L.R.A.(N.S.)  1171  and 
note;  Puaey  &  Jones  Co.  ti.  Love,  6 
Fenn.  (Del.)  80,  66  Atl.  1013,  130  A. 
S.  R.  144,11  L.R.A.(N.S.)  953;  People 
V.  O'Brien,  111  N.  Y.  1,  18  N.  E.  692, 
7  A.  S.  R.  684,  2  L.R.A.  255. 

Note:  3  A.  S.  R.  867. 
Where,  however,  hy  the  constitution 
.of  a  state,  a  liability  to  double  the 


amount  of  their  stock  was  imposed  on 
stockholders  in  private  corporations, 
and  subsequently  by  an  amended  con- 
stitution this  provision  was  changed, 
so  that  the  liability  did  not  extend  be- 
yond the  amount  of  subscribed  and 
paid  up  stock,  and  the  supreme  court 
of  the  state  construed  the  amendment 
so  as  to  relieve  stockholders  in  cor- 
porations subseribinp;  after  it  went  in- 
to operation,  from  the  effects  of  the 
former  constitution  aa  to  debts  con- 
tracted prior  to  the  amendment,  it  was 
held  that  the  amendment,  thus  inter- 
preted, did  not  have  the  effect  of  im- 
pairing the  obligation  of  the  contract 
as  to  such  debts  within  the  meaning  of 
the  constitution  of  the  United  Slates. 
Ochiltree  v.  Iowa  R.  Contracting  Co.. 
21  Walt.  249,  22  U.  S.  (L.  ed.)  546. 
13.  Miners'  &  Merchants'  Bank  of 
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and  the  same  is  true  as  to  a  statute  substituting  for  all  other  methods 
of  enforcing  the  individual  liability  of  stockholders  an  action  to  be 
brought  by  a  receiTer  and  making  this  new  remedy  available  against 
stockholders  who  became  such  prior  to  the  enactment  of  such  statute ;  ^* 
though  some  cases  have  taken  the  opposite  view.'^  The  imposition  of 
liability  on  stockholders  where  none  before  existed  would  seem  to  be 
beyond  the  power  of  the  legislature.  Thus  the  courts  have  held  that  a 
statute  authorizing  assessments  on  fully  paid-up  stock  is  an  unconsti- 
tutional invasion  of  property  and  contract  rights  as  applied  to  the 
owners  of  pre-existing  paid-up  stock."  And  where  a  stockholder  ac- 
quires his  stock  subject  to  a  statutory  liability  for  the  corporation's 
debts,  the  amount  of  such  liability  cannot  be  increased  by  subsequent 
legislation.^^  But  under  a  constitutional  provision  that  all  general 
and  special  laws  foj  the  formation  of  corporations  may  be  altered  or 
repealed,  the  legislature  has  power  to  change  the  law  relating  to  the 
li^ility  of  stockholders  without  impairing  the  obligation  of  contracts, 
although  in  so  doing  obligations  are  imposed  upon  stockholders  for 
which  they  were  not  liable  when  they  became  such ;  but  a  statute 
which  g^ves  an  additional  remedy  against  a  stockholder,  without  in- 
creasing his  preexisting  liability,  does  not  impair  the  obligation  of  the 
contract.*^ 

348.  Validity  of  Statute  Affecting  Remedy. — Many  decisions 
sustain  the  validity  of  retrospective  statutes  which  c^ect  merely  the 
creditors'  remedy  against  the  stockholder  and  do  not  change  the  obli- 
gation.-'' A  statute  which  gives  an  additional  remedy  against  a 
stockholder,  without  increasing  hia  pre-existing  liability,  does  not  im- 
pair the  obligation  of  the  contract.*  But  where  the  constitution  of  a 
state  provides  that  stockholders  shall  be  liable  individually  for  cor- 
porate debts,  and  the  statutes  of  the  state  give  the  corporation's  credi- 
tors remedies  for  the  enforcement  of  such  liability,  a  statute  repealing 

I^onaconing  o.  Snyder,  100  Md.  57,  59  Conn.  163,  64  Atl.  341,  7  Ann  Cas 
Atl.  707,  108  A.  S.  R.  390,  68  L.R.A. 

.312.    Se6  CossTiTonOKAL  Law,  vol.  18.  McGowan  v.  MeDonald,  111  Cal. 

0,  pp.  355  et  acq.  57,  43  Pac.  418,  52  A.  S.  R.  149. 

14.  Henley  ti.  Myers,  76  Kan.  723,  19.  Note:  5  Ann.  Cas.  324. 

93  Pac.  168,  173, 17  L.R.A.(N.S.)  779,  20.  Terry  v,  Andereon,  95  U.  S.  628, 

a^rmed  215  U.  S.  373,  30  S.  Ct.  148,  24  U.   S.   (L.  ed.)   365;   Myers  v 

54  U.  S.  (L.  ed.)  240.  Knickerboolter  Trust  Co.,  139  Fed.  Ill, 

15.  Myers  v.  Knickerbocker  Trust  71  C.  C.  A.  109,  1  L.R.A.(N.S.)  1171 
Co.,  139  Fed.  Ill,  1  L.R.A.(N.S.)  1171  and  note. 

and  note;  Pnsey  &  Jones  Co.  tJ.  Love,  Notes:  3  A.  S.  R.  867;  5  Ann. -Cas. 

6  Penn.  (Del.)  80,  66  Atl.  1013, 130  A.  325, 

S.  R.  144,  11  L.R.A.(N.S.)  953.  1.  HIU  v.  Merchant's  Mut.  Ins.  Co., 

16.  Enterprise  Ditch  Co.  v.  JIoiTitt,  134  U.  S.  515,  10  S.  Ct.  589,  33  U.  S 
58  Neb.  642,  79  N.  W.  560,  76  A.  S.  (L.  ed.)  994;  Bernheimer  v.  Converse. 
R.  122,  45  L.R.A.  647  and  note.  206  U.  S.  516,  27  S.  Ct.  755.  51  U.  £L 

Note:  3  A.  S.  R.  817.  (L.  ed.)  1163. 

17.  Converse  v.  JBtna  Nat.  Bank,  79  Note:  5  Ann.  Cos.  324. 
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one  of  such  statutes  and  substituting  a  different  remedy  is  unconstitu- 
tional in  so  far  as  it  affects  prior  contracts  and  accrued  rights,  as  it 
impairs  the  obligation  of  such  contracts  by  lessening  their  value  and 
tending  to  postpone  their  enforcement.'  However,  though  the  con- 
stitution declares  that  each  stockholder  of  a  corporation  ^all  be  per- 
sonally liable  for  a  portion  of  all  its  debts  and  liabilities  contracted 
or  incurred  while  he  is  a  stockholder,  the  legislature  may  prescribe  a 
time  within  which  actions  to  enforce  such  liability  must  be  com- 
menced.' It  has  been  held  that  an  unconstitutional  impairment  oi 
contract  is  effected  by  the  change  of  a  law  permitting  individual 
creditors  of  a  corporation  to  enforce  their  claims  against  individual 
stockholders  to  double  the  par  value  of  their  stock,  so  as  to  provide 
one  suit  in  equity  in  behalf  of  all  creditors,  to  which  all  stockholders 
may  become  parties,  and  abate  suits  pending  un^er  the  former  law  * 

349.  Constitutional  Provisions  as  Being  Self-Executing. — If  a  con- 
stitution provides  for  the  individual  liability  of  stockholders  for  cor- 
porate debts,  questions  may  arise  as  to  whether  or  not  the  provision  is 
sdf-executory,  and  as  to  the  extent  of  the  legislative  powers  under  it. 
These  questions  must  be  determined  by  the  language  of  the  provision 
itself.'  A  section  of  a  constitution  which  says  that  "each  stockholder 
of  a  corporation  shall  be  individually  and  personally  liable  for  his 
proportion  of  all  its  debts  and  liabilities"  is  not  self-executing,  but  ' 
legislation  is  necessary  to  give  it  a  reasonable  and  practical  operation.* 
Also  a  constitutional  provision  which  declares  that  "dues  from  cor- 
porations shall  be  secured  by  individual  liability  of  the  stockholders 

to  an  additional  amount  equal  to  the  stock  owned  by  each  stockholder, 
and  such  other  means  as  shall  be  provided  by  law"  has  been  held  to  be 
not  self -executing.'  It  has  been  held  that  the  clause  in  a  state  con- 
stitution declaring  that  each  stockholder  shall  be  liable  for  the  debte 
of  the  corporation  to  the  amount  of  the  stock  held  by  him,  is  self- 
executing.^ 

350.  Construction  of  Statutes  Generally. — Whether  the  provision 
of  a  charter  or  other  statute  which  imposes  a  personal  liability  on  the 

2.  Harrison  v.  Remington  Paper  6.  Marshall  o.  Sherman,  148  N.  Y. 
Co.,  140  Fed.  385,  72  C.  C.  A.  405,  3  9,  42  N.  E.  419,  51  A.  S.  R.  654.  34 
Ann.  Caa.  314,  3  L.R.A.(N.S.)  954.  L.R.A.  757. 

3.  Hunt  t).  Ward,  99  Cal,  612,  34  Note:  3  A.  S.  R.  836,  837. 

Pac.        37  A.  S.  R.  87.  7.  Kulp  v.  Fleming,  65  Ohio  St.  321, 

4.  Myers   v.   Knickerbocker   Trust  62  N.  E.  334,  87  A.  S.  R.  611. 

Co.,  139  Fed.  Ill,  71  C.  C.  A.  199,  1  But  see  contra,  Whitman  u.  Oxfonl 
LJt.A.(N.S.)  1171.  National  Bank,  176  U.  S.  559,  20  S. 

5.  Fowler  v.  Lamson,  146  III.  472,  Ct.  477,  44  U.  S.  (L.  ed.)  587. 

34  N.  E.  932,  37  A.  S.  R.  163;  Bell  v.  8.  Willis  v.  Mabon,  48  Minn.  140, 

Farwell,  176  111.  489,  52  N.  E.  346,  68  50  N.  W.  1110,  31  A.  S.  B.  626,  16 

A.  S.  R.  194,  42  L.R.A.  804.  L.R.A.  281;  Converse  v.  Hamilton,  224 

Note:  3  A.  8.  R.  836.  U.  S.  243,  32  S.  Ct.  415,  56  U.  S.  (L. 

See  also  Constitutional  Law,  vol.  ed.)  749,  Ann.  Cam.  1913D  1292. 
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stockholders  for  the  payment  of  the  debts  of  corporations  is  to  be 
strictly  or  liberally  construed,  is  a  question  on  which  the  cases  are  not 
agreed.  It  is  held  by  one  line  of  cases  that  such  provisions  are  reme- 
dial, and  therefore  should  be  liberally  construed ;  but  another  line  of 
cases  maintains  that,  being  in  derogation  of  the  common  law,  such 
provisions  should  be  strictly  construed ;  while  still  another  holds  that 
a  reasonable  or  sensible  construction  is  to  be  adopted.  This  class  of 
statutes  should  be  here  carefully  distinguished  from  another  class, 
which  impose  a  personal  liability  for  the  debts  of  the  corporation  on 
trustees  or  other  officers,  and  sometimes  on  stockholders,  because  of 
the  failure  to  conform  to  some  special  requirement;  such  statutes,  be- 
ing penal,  are  held  to  require  a  strict  construction.'  The  construction 
of  a  statute  imposing  such  liability  on  stockholders  made  by  tlie  high- 
est court  of  the  state  in  which  it  was  enacted,  is  binding  on  the  courts 
of  another  state  in  which  it  is  sought  to  be  enforced;  but  the  con- 
struction of  such  statutes  by  the  state  courts  will  not  be  followed  in 
other  states,  if  to  do  so  would  be  unjust  to  their  citizens  and  violate  the 
policy  of  their  laws.**  If  the  constitution  of  a  state  declares  that  dues 
from  corporations  shall  be  secured  by  the  individual  liability  of  stock- 
holders to  an  additional  amount  equal  to  the  stock  owned  by  them,  a 
state  statute  providing  that  "no  stockholders  shall  be  liable  to  pay 
debts  of  a  corporation  beyond  the  amount  due  on  his  stock  and  an 
additional  amount  equal  to  the  stock  owned  by  him/'  must  be  inter- 
preted as  intended  to  comply  with  the  constitutional  mandate,  and 
as  creating  a  personal  liability  against  stockholders.**  The  word 
"ascertained"  in  a  state  constitution  providing  that  stockholders 
shall  be  liable  for  debts  of  the  corporation  which  have  been  "ascer- 
tained," means  judidally  ascertained.**  Stockholders  cannot  de- 
feat all  recovery  against  them  for  an  amount  in  addition  to  the  value 
of  their  stock,  because  the  act  providing  for  it  does  not  fix  the  amount, 
but  simply  fixes  a  limit  beyond  which  it  shall  not  extend,  since  the 
liability  will  be  regarded  as  extending  to  such  limit  if  necessary.** 
351.  Nature  of  Liability — Extraterritorial  Operation  of  Statutes.— 
Many  of  the  cases  turn  on  the  question  whether  the  statutory  liability 

9.  Note :  3  A.  S.  B.  836.  As  to  the  application  of  the  rule  that  if  a  statute 
roles  for  the  construetioii  of  statntea  is  open  to  either  of  two  oonstrlictions, 
generally,  see  Statutes.  one  of  which  would  render  it  constitu- 

10.  Howarth  v.  Ijombard,  175  Mass,  tional  and  the  other  unctHistitatioDal,  a 
570,  56  N.'E.  888,  49  L.B.A.  301;  Ball  constmctioii  in  favor  of  constitntion- 
«.  Anderson,  196  Pa.  St.  86,  40  Atl.  ality  will  be  adopted.  As  to  this  mle, 
366,  79  A.  S.  R.  693.  see  Constitutional  Law,  to).  6,  pp. 

Note:  13  L.R-A.  57.  78  et  seq. 

11.  Finney  v.  6ny,  106  Wis.  256,  13.  Qlobe  Fob.  Co.  «.  State  Bank 
82  N.  W.  595,  49  IiJt.A.  486.  of  Nebraska,  41  Neb.  175,  60  N.  W. 

12.  Kolp  V.  Heming,  65  Ohio  St.  683,  27  LR.A.  854. 

321, 62  N.E.  334, 87  A.  8.  B.  611.  The  14.  Flenniken  v.  Marshall,  43  S.  G. 
stetement  of  the  text  is  a  partienlar  80,  20  S.  £.  788.  28  hJLA..  402, 
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of  stockholders  in  corporations  of  other  states  are  to  be  considered  as 
contractual  or  penal.''  And  in  particular  numerous  attempts  have 
been  made  to  interpose  as  a  bar  to  actions  in  foreign  courts  to  enforce 
the  statutory  liability  of  stockholders  the  well-recognized  principle 
that  penal  laws  of  one  state  can  have  no  operation  in  another,"  but  in 
most  of  tbem  the  liability  has  been  held  to  be  in  ihe  nature  of  a  con- 
tractual rather  than  of  a  penal  liability.*'  A  stockholder  by  his  sub- 
scription for  Btockj  or  by  his  acceptance  of  it,  is  deemed  to  agree  with 
the  corporation  and  its  creditors  that  he  will  perform  the  obligations, 
and  discharge  the  duties  imposed  on  stockholders  by  the  constitution, 
the  statutes,  and  the  law  then  in  force;  and  his  liability  to  creditors 
is  held  to  spring  from  this  contract.**  A  majority  of  the  cases  hold 
that  this  liability  can  be  enforced  in  courts  outside  of  the  state  which 
created  it  when  the  proper  remedy  is  sought  and  the  necessary  con- 
ditions are  complied  with.**  And  being  a  contaract  liability,  it  survives 

16.  Note:  34  L.R.A.  750.   See  Con-  74  Kan.  214,  86  Pac.  136, 118  A.  S.  R. 


A  statute  authorizing  the  formation  66,  34  Atl.  447,  52  A.  S.  R.  835,  34 

of  corporations,  and  providing  that  L.R.A.  737. 

they  shall  uot  commence  business  un-  Notes:  3  A.  8.  R.  846;  84  L.B.A. 

til  certain  specified  things  are  done,  750. 

and  making  the  trustees  and  corpora-  18.  Harrison  v.  Remington  Paper 

tors  liable  for  debts  until  those  things  Co.,  140  Fed.  385,  72  C.  C.  A.  405,  5 

are  done,  is  penal,  and  an  action  to  en-  Ann.  Cas.  314,  3  L.R.A.(N.S.)  954. 

force  sueh  liability  abates  by  the  de-  See  also  Coming  v.  McCullough,  1  N. 

fendant's  death.    Diversey  v.  Smith,  Y.  47,  49  Am.  Dec.  287. 

103  111.  378,  42  Am.  Rep.  14.  19.  Whitman  t>.  Oxford  Nat.  Bank, 

16.  Attrill  V.  Huntington,  70  Md.  176  U.  S.  559,  20  S.  Ct.  477,  44  U.  S. 

191,  16  AU.  651,  14  A.  S.  R.  344,  2  (L.  ed.)  587;  Hancock  National  Banli 

L.R.A.  779  and  note   {reversed  on  v.  Famum,  176  U.  8.  640^  20  8.  Ct 

ground  of  non-penal  nature  of  statute  506,  44  U.  S.  (L.  ed.)  619;  Rhodes  «. 

in  146  U.  S.  657, 13  8.  Ct.  224,  36  U.  U.  8.  National  Bank,  66  Fed.  512,  24 

8.  (L.  ed.)  U23).  U.  S.  App.  612,  13  C.  C.  A.  612,  34 

Notes:  37  A.  S.  R.  169;  13  L.R.A.  Lil.A.  742  and  note;  Rusaell  v.  Paciae 


17.  Flash  V.  Conn,  109  U,  S.  371,  L.R.A.  747;  Pnscy  &  Jonea  Co.  t>.  Love, 

3  S.  Ct.  263,  27  U.  8.  (L.  ed.)  966;  6  Penn.  (Del.)  80,  66  Atl.  1013,  130 

Whitman  v.  Oxford  Nat.  Bank,  176  A.  S.  R.  144,  U  L.R.A.(N.S.)  953; 

U.  S.  559,  20  S.  Ct.  477,  44  U.  S.  (L.  Flash  t».  Conn,  16  Fla.  428,  26  An. 

ed.)  587  ;  Bornlieimer  v.  Converse,  206  Rep,  721;  BeU  v.  Parweil,  176  111.  489, 

U.  8.  516,  27  S.  Ct.  755,  51  U.  S.  (L.  52  N.  E.  346,  68  A.  S.  R.  194>  42 

ed.)  1163;  Converse  v.  Hamilton,  224  L.RA.  804;  Fiist  Nat  Bank  of  Ply- 

U.  S.  243,  32  S.  Ct.  415,  56  U.  8.  (L.  month  v.  Price,  33  Md.  487,  3  Am. 

ed.)  749,  Ann.  Cas.  1913D  1292;  Kirt-  Rep.  204;  Haneock  Nat.  Bank  «.  Ellis, 

ley  V.  Holmes,  107  Fed.  1,  46  C.  C.  A.  166  Mass.  414,  44  N.  B.  349,  55  A.  8. 

102,  52  L.RJ\..  738;  Adams  v.  Clark,  R.  414;  Hancock  Nat.  Bank  v.  Ellis, 

36  Colo.  65,  85  Pac.  642,  10  Ann.  Cas.  172  Mass.  39,  51  N.  E.  207.  70  A.  8. 

774;  Flash  v.  Conn,  18  Fla.  428,  26  R.  232,  42  LJl-A.  396;  Howarth  v. 

Am.  Rep.  721;  Bell  v.  Farwell,  176  Lombard,  175  Mass.  670,  56  N.  E.  888, 

III.  480,  52  N.  E.  346,  68  A.  8.  B.  194,  49  L.R.A.  301;  Stoddard  v.  Lum,  159 

42  L.R.A.  804;  Stockar  v.  Davidson,  N.  Y.  265^  53  N.  E.  1108,  70  A.  8.  B. 


FLior  OP  Laws,  vol.  5,  p.  1033. 


315;  Gushing  v.  Perot,  175  Pa.  St 


56. 


By.  Co.,  113  Cat.  258,  45  Pac.  323,  34 
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against  the  peisonal  representatives  of  a  deceased  stockholder."*  As 

a  nile  the  liability  of  stockholders  arises  on  contract  where,  before  they 
became  stockholders,  there  was  a  statute  declaring  what  is  the  personal 
liability  of  stockholders  in  corporations.'  And  a  stockholder's  liability 
to  the  creditors  of  the  corporation  has  been  held  to  be  contractual, 
though  it  is  separate  and  collateral  to  the  liability  of  the  corporation,' 
but  it  cannot  be  said  to  arise  on  contract  when  he  has  paid  in  tl:ie  full 
amount  of  his  subscription,  and  the  liability  sought  to  be  enforced 
against  him  is  one  imposed  by  statute,  dependent  on  the  insolvency  of 
the  corporation.*  A  few  cases  go  nearly,  if  not  quite,  to  the  extent  of 
refusing  altogether  to  enforce  a  liability  which  has  been  created  by  the 
law  of  another  state  *  It  has  been  held  that  this  liability  of  stock- 
holders is  not  a  contract,  but  a  statutory  liability  to  be  enforced  pri- 
marily at  the  home  of  the  insolvent  corporation  and  in  the  stafo  creat- 
ing the  obligation  *  No  doubt  where  the  remedy  given  is  specifically 
laid  down  in  the  statute,  and  the  legislature  plainly  intends  that  such 
remedy  should  enter  into,  and  constitute  a  part  of,  Uie  creditor's  rights, 
he  is  confined'  to  the  procedure  thus  prescribed,  and  cannot  enforce  a 
stockholder's  liability  in  any  foreign  tribunal.'  And  it  has  also  been 
decided  that  if  the  liability  imposed  by  the  statute  is  predicated  as  the 
consequence  of  some  neglect  of  duty,  the  statute  is  penal,  and  has  no 
extraterritorial  operation.''  Statutes  making  stockholders  liable  to  pay 
the  debts  of  the  company  in  case  of  a  failure  to  give  a  certain  notice 
therein  specified,  or  for  certain  contracts  forbidden  by  statute,  ara 


541,  45  L.R.A.  551;  Blair  v.  Newbegiii,  lin,  185  N.  T.  54,  77  N.  B.  877, 113  A. 

65  Ohio  St.  425,  62  N.  E.  1040,  38  S.  R.  863. 

L.RJL  644;  Aldrich  v.  Anchor  Coat  &  6.  Russell  «.  Pacific  Ry.  Co.,  113 

Development  Co.,  24  Ore.  32,  32  Pac.  Col.  258,  45  Pae.  323,  37  L  R.A.  747 

756,  41  A.  S.  R.  831.  and  note;  Fowler  v.  Lampson,  146  lU. 

Notes:  99  Am.  Dee.  433;  3  A.  S.  R.  472,  34  K.  E.  932,  37  A.  S.  S.  163; 

868;  6  L.R.A.  676;  13  L.R.A.  56;  34  Clark  v.  Knowles,  187  Mass.  35,  72 

L.R.A.  737,  750;  33  L.R.A.(N.S.)  898.  N.  E.  352,  105  A.  S.  R.  376,  2  Ann. 

20.  Note:  3  A.  S.  R.  847.  As  to  the  Gas.  26;  Jessup  v.  Carnegie,  80  N.  T. 

principle  of  tiie  survivability  of  causes  441,  36  Am.  Rep.  643;  Marshall  v. 

of  actions,  see  Abateuent  and  Revi-  Sherman,  148  N.  Y.  9,  42  N.  £.  419, 

VAL,  vol.  1,  pp.  27  »t  aeg.  51  A.  S.  R.  654,  34  L.R.A.  757. 

1.  Eulp  V.  Fleming,  65  Ohio  St.  321,  Notes:  3  A.  S.  R.  868  ;  33  A.  S.  R. 

62  N.  E.  334,  87  A.  S.  R.  611.  171. 

2.  Pacific  Elevator  Co.  ti.  Whitheek,  7.  First  Nat.  Bank  of  Plymouth  «. 

63  Kan.  102,  64  Pan.  984,  88  A.  S.  R.  Price,  33  Md.  487,  3  Am.  Rep.  204; 
229.  Attrill  v.  Huntington,  70  Md.  191,  16 

3.  Marshall  v.  Sherman,  148  N.  T.  Atl.  651,  14  A.  S.  R.  344,  2  L.R.A. 
9,  42  N.  E.  419,  51  A.  S.  R.  654,  34  779  (rsvcrsed  on  the  ground  that  the 
L.R.A.  757.  statute  was  non-penal,  in  146  U.  S.  657, 

4.  Miller  v.  Aldnch,  202  Mass.  109,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.)  1123) ; 
88  N.  E.  441, 132  A.  S.  R.  480;  Chp-  Halsey  v.  McLean,  12  Allen  (Mass.) 
pen  t.  Laighton,  69  N.  H.  540,  44  AU.  438,  90  Am.  Dec.  157. 

538.  76  A.  S.  R.  192, 46  L.R.A.  467.  Notes:  8  A.  S.  B.  846  ;  37  A.  S.  R- 

Note:34LJl.A.  738.  169. 
6.  Knickerbocker  Trust  Co.  «.  Im- 
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penal  in  their  nature,  and  not  enforceable  outsde  the  state  enacting 
them:* 

352.  Comity  as  Ground  of  Enforcement  of  Foreign  Law. — ^The 
laws  of  foreign  states  do  not  operate  or  have  force  in  another  stete 
ex  proprio  vigore,  but  only  ex  comitate.  The  courts  of  a  state  where 
the  laws  of  a  foreign  state  are  sought  to  be  enforced  will  use  a  sound 
discretion  as  to  the  extent  and  mode  of  exercising  this  comity.  They 
will  not  suffer  foreign  laws  or  statutes  to  work  injury  or  injustice 
upon  their  own  citizens,  nor  permit  their  tribunals  to  be  used  for 
the  purpose  of  affording  remedies  which  are  denied  to  parties  in  the 
jurisdiction  of  the  state  f^t  enacted  the  law,  and  which  tend  to  oper- 
ate with  hardship  on  their  own  citizens  and  subjects.'  So  a  special 
remedy  against  stockholders  provided  by  the  laws  of  the  state  where 
the  corporation  is  domiciled  will  not,  on  the  ground  of  comity,  be 
enforced  in  the  courts  of  another  state  which  has  a  different  and 
inconsistent  method  of  procedure, '  where  it  will  result  in  injustice 
to  the  citizens  of  the  latter  stete;  and  it  has  been  held  that  comity 
does  not  require  the  enforcement  of  a  liability  of  a  stockholder  in 
a  foreign  corporation  to  its  creditors,  where  tiie  laws  of  the  forum 
in  respect  to  a  stockholder's  liability  are  ^entially  different,  since 
there  is  no  way  in  which  the  obligation  can  be  so  enforced  as  to 
secure  substantial  justice.^^  But  the  prevailing  view  is  that  stet- 
utes  imposing  a  personal  liability  on  shareholders  are  neither  offen- 
sive to  the  public  policy  of  the  United  States,  nor  repugnant  to 
justice  or  good  morals,  nor  calculated  to  injure  the^  United  Stetea 
or  its  citizens;  and  hence  that  such  an  act  may  be  enforced  in  a 
federal  court  in  another  state;  ^*  and  such  a  statute  has  also  been 
held  by  the  weight  of  authority  to  be  not  opposed  to  the  public  policy 
of  the  states  so  as  to  prevent  its  enforcement  in  their  courts.^'  Indeed 
it  has  been  held  that  inasmuch  as  the  liability  of  stockholders  imposed 
by  the  constitution  and  statutes  of  another  state  must  be  deemed  con- 
tractual, it  may  be  enforced  in  any  other  state,  not  as  a  matter  of 
comity  merely,  but  as  a  contract  voluntarily  entered  into.** 

353.  Primary  or  Secondary  Liability. — There  is  no  uniformity 
among  the  several  states  in  the  provisions  of  their  statutes  on  this 
subject,  and  hence  the  diversity  of  opinion  of  the  courts  as  to  the 
nature  of  tiie  shareholder's  obligation  is  very  great.   There  are  two 

8.  Note:  6  L.R.A.  677.  540,  44  Ati.  638,  76  A.  8.  R.  192,  46 

9.  Notes:  6  L.R.A.  676;  13  L.R.A.  L.R.A.  467. 

57.   See  also  Convligt  of  Laws,  vol.     12.  Note:  33  L.R.A.(N.8.)  901. 
5,  p.  908  et  geq.  IS.  Bell  v.  Farwell,  176  lU.  489,  52 

10.  Tattle  V.  National  Bank  of  Re-  N.  G.  346,  68  A.  S.  R.  194^  42  LJt^ 
public,  161  m.  407,  44  N.  £.  984,  34  804. 

L.R.A.  750.  Note:  33  L.R.A.(N.S.)  901. 

U.  Crippen      LaigbtoD,  69  N.  H.     14.  Kulp  v.  Fleming,  65  Ohio  St. 

321,  62  N.  E.  334. 87  A.  S.  R.  611. 
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general  classes  of  statutes.  One  class  imposes  a  primary  and  direct 
liability,  and  Einother  class  provides  only  for  contribution  to  a  fund 
to  be  distributed  by  a  court  of  equity  amongst  the  creditors  generally.^* 
A  failure  to  distinguish  these  classes  has  resulted  in  not  a  little  con- 
fusion, and  in  addition  there  is  some  real  conflict  of  opinion  as  to 
whether  the  liability  is  primary  or  secondary,  that  of  principal,  or 
of  surety  or  guarantor.  Some  of  this  confusion  seems  to  have  resulted 
from  t^e  fact  that  in  many  states,  either  by  virtue  of  positive  statu- 
tory provisions,  or  otherwise,  stockholders  are  not  primarily  liable, 
but  judgment  is  first  required  to  be  obtained  against  the  corporation, 
and  execution  returned  unsatisfied,  before  they  can  be  held.^'  Under 
some  statutes  the  liability  is  primary  and  absolute,  and  attaches  the 
moment  the  debt  is  contracted  by  the  corporation.  It  is  a  liability 
of  all  the  stockholders  to  all  the  creditors,  on  the  principle  of  copart- 
nership, the  stockholders  standing  on  substantially  the  same  footing 
as  though  they  were  partners  or  an  unincorporated  association.^' 
Each  shareholder  is  liable  as  principal  debtor  and  not  as  a  surety.'* 
This  liability  commences  and  a  right  of  action  accruee  against  the 
corporation  and  the  stockholders  at  the  same  time.  A  suspension  of 
the  remedy  against  the  corporation  docs  not  suspend  the  remedy 
against  or  affect  the  liability  of  the  stockholders.*'  On  the  other 
hand  the  contractual  obligation  which  a  stockholder  impliedly  assumes 
under  some  statutes  making  him  liable  for  the  corporation's  debts  is 
deemed  to  be  that  of  a  surety.*"*  The  liability  is  held  not  to  be  a  pri- 
mary resource  of  fund  for  the  payment  of  the  corporate  debts,  but 
the  legal  remedies  must  first  be  exhausted  against  the  corporation.^ 
And  since  a  stockholder  stands  in  the  relation  of  surety  to  the  cor- 
poration, his  liability  must  cease  when  the  liability  of  the  corpora- 
tion no  longer  exists.* 


15.  MUIer  v.  Smith,  26  R.  1. 146,  58 
AU.  634,  106  A.  S.  R.  699,  66  L.R.A. 
473. 

Note:  3  A.  S.  R.  848. 

16.  See  infra,  par.  376. 

17.  Coleman  v.  White,  14  Wis.  700, 
80  Am.  Dec.  797. 

Notes:  49  Am.  Dec.  309;  2  Add. 
Cas.  30. 

18.  Hyman  v.  Coleman,  82  Cal.  650, 
23  Pac.  62,  16  A.  S.  R.  178. 

Note:  3  A.  S.  R.  848,  850. 

19.  Hyraan  v.  Coleman,  82  Cal.  650, 
23  Pac.  62, 16  A.  S.  R.  178. 

20.  Converse  v.  iEtna  Nat.  Bank, 
79  Conn.  163,  64  Atl.  341,  7  Ann.  Cas. 
75;  WiUis  «.  Mabon,  48  Minn.  140,  50 
N.  W.  1110,  31  A.  S.  R.  626, 16  LJS.A. 
281. 


Note:  3  A.  S.  R.  848. 

1.  McClaine  v.  Rankin,  197  U.  S. 
154,  25  S.  Ct.  410,  49  U.  S.  (L.  ed.) 
702,  3  Ann.  Cas.  500;  Flynn  v.  Amer- 
ican Banking  &  Trust  Co.,  104  Me. 
141,  69  Atl.  771,  129  A.  S.  R.  378,  19 
L.RA.(N.S.)  428;  Boice  v.  Hodge, 
51  Ohio  St.  236,  37  N.  E.  265,  46  A. 
S.  R.  569;  Jackson  v.  Meek,  87  Tenn. 
69,  9  S.  W.  225,  10  A.  S.  R.  620. 

Notes:  49  Am.  Dec.  309;  99  Am. 
Dec.  434;  3  A.  S.  R.  851;  2  LHJi. 
270. 

2.  Pacific  Elevator  Co.  r.  Whitbeck, 
63  Kan.  102,  64"  Pac.  984,  88  A.  S.  R. 
229. 

Note:  8  A.  S.  R.  84& 
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354.  Joint,  Several,  or  Joint  and  Several  Liability. — In  the  con- 
sideration of  the  extent  of  the  liability  of  stockholdei-s  for  the  debts 
of  tfie  corporation  under  a  particular  statutory  provision,  the  manner 
of  its  enforcement,  the  parties  to  the  action,  and  the  judgment  which 
should  be  rendered  therein,  it  is  frequently  material  to  inquire  whetlier 
the  liability  imposed  is  joint,  several,  or  joint  and  several.  It  may 
be  here  remarked  that  the  liability  of  a  stockholder  for  unpaid  sub- 
scriptions is  necessarily  several.  He  becomes  a  several  debtor  of  the 
corporation  by  his  contract  of  subscription,  or  by  assuming  the  obliga- 
tions of  such  contract  by  afterwards  purchasing  the  stock.  At  law, 
his  subscription  is  enforceable  against  him  solely  by  the  corporation 
or  its  representatives;  and  in  equity  the  liability  does  not  cease  to 
be  several,  although  in  a  creditor's  suit  others  may  be  joined  with 
him.'  If  no  limit,  as  is  sometimes  the  case,  is  placed  on  the  liability 
of  the  stockholders,  but  they  axe  made  personally  liable  for  the  debts 
of  the  corporation  without  Limit,  plainly  the  liability  should  be  held 
to  be  joint,  witli  all  its  consequences.  But  if  the  liability  of  stock- 
holders is  confined  to  Uie  "extent"  or  "amount"  of  tlieir  stock,  or  is 
"in  proportion"  to  their  stock,  the  liability,  being  unequal  and  lim- 
ited, is  several;  altliough  some  cases,  in  holding  the  liability  to  be 
several,  have  placed  considerable  stress  on  the  statutory  form  which 
imposes  a  liability  on  "each"  stockholder  in  a  certain  amount,*  It  is 
sometimes  provided  that  the  stockholders  shall  be  "jointly  and  sever- 
ally" liable  for  the  debts  and  contracts  of  the  corporation.* 

355.  Priority  of  Creditor  First  to  Sue. — Where  separate  actions  by 
creditors  of  corporations  are  permitted  to  enforce  the  statutory  lia- 
bility of  stockholders  for  the  corporate  debts,  it  is  a  general  rule  that 
the  creditor  first  suing  thereby  acquires  a  priority  over  other  creditoi-s 
with  respect  to  the  stockholder  sued;  and  therefore  a  stockholder, 
after  notice  of  such  a  suit,  cannot  defeat  the  suing  creditor  by  paying 
the  claims  of  other  creditors  to  the  extent  of  his  liability.* 

Naiwre  of  Acta  or  Debts 

356.  Generally. — At  common  law  the  stockholders  are  not  liable 
for  any  of  the  obligations  of  the  corporation,  whatever  their  character 
and  in  whatever  manner  incurred,'  and  the  mere  fact  that  a  corpora- 
tion has  done  some  business  outside  that  authorized  by  its  articles  does 
not  render  the  stockholders,  as  such,  liable  for  its  corporate  debts, 

3.  Hatch  V.  Dana,  101  U.  S.  205,  25  ing  &  Manufacturing  C~,.  v.  Bradley, 
U.  S.  (L.  ed.)  885;  McCarthy  v.  Lav-  105  U.  S.  175,  26  U.  S.  (L.  ed.)  1034. 
asche,  89  111.  270,  31  Am.  Rep.  83.  Note:  3  A.  S.  R.  854. 

Note:  3  A.  S.  R.  852.  6.  Note:  3  A.  S.  R.  869. 

4.  Terry  v.  Little,  101  U.  S.  216,  25  7.  Avery  v.  McClure,  94  Miss.  172, 
U.  S.  (L.  ed.)  864.  47  So.  i)01,  19  Ann.  Cas.  134,  22 

Note:  3  A.  S.  R.  853.  L.B.A.(N.S.)  256. 

5.  Marine  &  River  Phosphate  Min- 
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al^ough  they  would  be  so  liable,  under  the  constitution,  if  such 
business  had  been  authorized  by  its  articles.^  But  a  charter  provision 
that  no  stockholder  shall  be  liable  for  any  debt,  liability,  contract, 
tort,  omission  or  engagement  of  the  corporation  or  other  stockholder 
therein  does  not  prevent  the  stockholders  from  being  held  liable  as 
officers  or  directors  for  a  Joint  tort  or  misfeasance  committed  by  them 
to  the  prejudice  of  creditors.'  A  claim  in  favor  of  creditors  of  a  cor- 
poration against  the  estate  of  a  deceased  stockholder  before  the  assets 
of  the  corporation  are  fully  administered  has  been  held  to  be  a  "con- 
tingent claim"  within  the  meaning  of  a  statute  relating  to  claims 
against  decedents'  estates.'"  No  debt  is  contracted  by  a  corporation 
by  the  mere  making  of  a  contract  for  goods,  before  any  breach  thereof 
or  delivery  of  goods,  within  the  meaning  of  an  act  making  stock- 
holders liable  for  debts  contiracted  before  notice  by  the  filing  of  a 
certificate.** 

357.  Torts  in  General.— Stockholders  are  not  liable  under  the  com- 
mon law  rule  for  the  tortious  acts  of  the  company's  agents  and  serv- 
ants.** And  so  the  stockholders  in  a  railroad  company  are  not  individ- 
ually liable  for  the  negligence  of  the  otiicers,  agents,  or  employees  of 
tlie  company  operating  the  road.  The  remedy  is  against  the  com- 
pany, not  against  the  stockholders.  Where  the  rights  and  powers  of 
a  railroad  company  in  relation  to  a  connecting  road  are  those  of  a 
stockholder  merely,  the  former,  as  such  stockholder,  is  not  liable  for 
the  negligence  of  tJie  latter.*'  Again,  when  a  libel  is  published  and 
circulated  by  a  newspaper  corporation,  its  stockholders  and  officers 
are  not  liable  from  the  mere  fact  of  their  membersliip  therein.  To 
render  them  responsible  for  such  libel,  it  must  also  be  . shown  that 
they  in  some  way  aided,  assisted,  and  advised  its  publication  or  circu- 
lation, or  that  their  duties  to  the  corporation  are  of  such  character  and 
nature  as  to  charge  them  with  the  performance  of  functions  concerning 
the  publication  or  circulation  of  the  paper,  whereby  they  knew,  or 
should  have  known,  of  the  publication  or  (orculation  of  such  libel.** 
The  provisions  of  a  statute  authorizing  the  owner  of  a  judgment 
against  a  corporation,  on  which  an  execution  has  been  returned  unsat^ 
isfied,  to  proceed  against  any  of  the  stockholders,  and  hold  them  liable 
thereon  to  the  extent  of  the  amount  of  their  stock,  has  been  held  to 
impose  on  stockholders  a  liability  to  that  extent  for  the  payment  of 

8.  Nicollet  Nat.  Bank  ti.  Frisk-Turn-  11.  Wing  v.  Slater,  19  R.  I.  597,  35 
BT  Co.,  71  Minn.  413,  74  N.  W.  160,  70  Atl.  302,  33  L.R.A.  566. 

A.  S.  R.  334.  12.  Belo  t>.  Fuller,  84  Tex.  450,  19 

9.  Mclver  tj.  Young  Hardware  Co.,  S.  W.  610,  31  A.  S.  R.  75. 

144  N.  C.  478,  57  S.  E.  169,  119  A.  IS.  Atcbison,  T.  &  S.  F.  R.  Co.  v. 
S.  R.  970.  Cochran,  43  Kan.  225,  23  Pae.  151, 

10.  Hospes  «.  Northwestern  Mfg.  19  A.  S.  R.  129,  7  L.R.A.  414. 

etc.,  Co.,  48  Minn.  174,  50  N.  W.  1117,  14.  Belo  v.  Fuller,  84  Tex.  450,  Ifli 
31  A  8.  R.  637,  15  L.R.A.  470.  &.  W.  616,  31  A.  S.  R.  75. 
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oorporate  obligations,  including  those  founded  on  tort,*'  and  they  are 
for  the  torts  of  the  company  under  a  statute  which  makes  all  stock- 
holders individually  liable  "for  all  acts  of*  the  company.** 

358.  Claims  Arising  out  of  Tort  as  "Debts**  or  *T)ues."— In  deter- 
mining the  obligations  of  a  corporation  for  which  the  stockholders 
have  been  made  individually  responsible,  it  is  the  duty  of  the  courts,  as 
in  other  cases,  to  ascertain  tibe  intention  of  the  legislature,  and  then,  if 
possible,  to  carry  out  such  intention.  It  is  competent  iox  the  law- 
making power  to  impose  a  liability  on  stockholders  for  the  torts  as 
well  as  the  contracts  of  a  corporation,  and  if  this  be  the  intent,  effect 
should  be  given  it  in  the  one  case  as  much  as  in  the  other.*'  The 
authorities  are  conflicting  as  to  whether  statutes  making  stockholders 
liable  for  "debts"  or  "dues"  render  them  liable  for  torts  of  the  cor- 
poration.** It  has  been  held  in  many  of  the  cases  that  a  stockholder 
is  not  liable  for  a  judgment  recovered  for  a  claim  arising  out  of  a  tort 
tmihr  a  statute  making  stockholders  liable  for  the  "debts"  of  the  cor- 
poration,*' and  the  fact  that  the  action  in  which  the  judgment  was 
obtained,  while  in  form  an  action  ex  delicto,  might  have  been  in  form 
ex  contractu,  has  been  held  not  to  make  the  judgment  a  "debt"  of 
the  corporation.**  Other  authorities  hold,  however,  that  "debts  con- 
tracted" include  any  liabilities  incurred  by  the  corporation,  and  there- 
fore include  a  liability  arising  from  tort*  So  it  has  been  held  that 
the  word  "dues"  in  a  constitution  or  statute  making  the  stockholders 
of  a  corporation  liable  for  dues  from  the  corporation  is  sufficiently 
comprehensive  to  include  a  demand  arising  ex  delicto.*  It  seems  that 
a  judgment  against  a  corporation  for  the  recovery  of  money  whether 
given  in  an  action  ex  contractu  or  ex  delicto,  is  an  indebtedness  of 
the  corporation,  for  which  a  stockholder  is  liable  to  the  amount  due 
on  his  stock.' 

359.  Wages  of  Employees. — Occasionally  a  special  statutory  lia- 
bility has  been  imposed  on  the  stockholders  for  debts  due  its  "laborers" 
and  "servants."  *  Some  cases  seem  to  rest  on  the  idea  that  the  terms 


15.  Henley  v,  Myers,  76  Kan.  723,  20.  Notes:  3  A.  S.  R.  844;  19  Ann. 
93  Pac.  168,  173,  17  L.R.A.(N.S.)  779.  Cas.  139. 

16.  Kelly  v.  Clark,  21  Mont.  291,  53  1.  Note:  19  Ann.  Cas.  139. 

Pac.  959,  69  A.  S.  R.  668,  42  L.R.A.  2,  Henley  v.  Myers,  76  Kan.  723,  p3 

621.  Pac.  168,  173,  17  L.R.A.(N.S.)  779; 

17.  Note:  3  A.  S.  R.  844.  Rider  v.  Fritchey,  49  Ohio  St.  285,  39 

18.  Note:  19  Ann.  Cas.  138,  139.  N.  E.  6!)2, 15  L.R.A.  513;  Fleuniken  v. 

19.  Powell  V.  Oregonian  R.  Co..  13  Maraliall,  43  S.  C.  80,  20  S.  E.  788, 
Sawy.  {U.  S.)   535,  2  L.R.A.  270;  28  L.R.A.  402. 

Avery  v.  JlcCIure,  94  Miss.  172,  47  Notes:  22    LJtA'.(N.S.)    258;  1» 

So.  901,  19  Ann.  Cas.  134  and  note,  Ann.  Cas.  139. 

22  L.R.A.(N.S.)  256  and  note;  Cable  3.  Powell  v.  Oregonian  Ry.  Co.,  13 

V.  MeCune,  26  Mo.  371,  72  Am.  Dec.  Sawy.  (U.  S.)  535,  38  Fed.  187,  3 

214.  L.R.A.  201. 

Note:  3  A.  S.  R.  844.  4.  Shoriow  v.  Lewis,  170  Mieh.  493, 
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named  have  reference  only  to  persons  who  perform  menial  or  manual 
labor,  or,  rathw,  to  persons  whose  chief  employment  is  to  perform 
sQch  labor,  and  do  not  embrace  those  of  a  higher  class.*  Doubtless 
the  line  between  what  is  commonly  called  labor,  and  other  employ- 
ment, cannot  be  drawn  with  absolute  precision  *  The  term  "labor," 
in  some  extended  senses,  includes  every  possible  human  exertion, 
mental  and  physical,  and  in  that  broad  signification  it  would  be  hard 
to  find  any  case  which  would  not  come  within  the  law.  But  inns- 
much  as  the  provision  is  manifestly  designed  to  be  exceptional,  the 
courts  must  apply  to  it  the  ordinary  meaning  which  is  in  common  use, 
and  which  must  be  presumed  to  have  been  understood  by  those  who 
adopted  the  law.'  One  employed  by  a  corporation  on  a  monthly 
salary,  who  is  part  of  the  time  on  the  road  selling  goods,  making 
.  collections,  etc.,  as  a  drummer,  and  the  rest  of  the  time  working 
in  a  store,  shipping  and  receiving  goods,  moving  and  handling  stock, 
etc.,  or  making  sales  and  collecting  bills  in  tiie  city,  is  a  "clerk," 
within  the  meaning  of  a  statute  making  stockholders  individually 
liable  for  moneys  due  "laborers,  servants,  clerks,  and  operatives"  in 
case  the  corporation  becomes  insolvent,*  An  employee  does  not,  by 
taking  a  note  and  obtaining  judgment  against  the  corporation  for 
wages,  and  by  receiving  pro  rata  on  his  claim  out  of  the  corporate 
assets,  waive  his  rights  against  tlie  individual  shareholders.' 

Extent  of  Liability 

360.  Generally. — Independently  of  an  additional  liability  for  the 
benefit  of  creditors  imposed  on  stockholders  by  special  charter,  general 
acts  of  incorporation,  or  other  statutes,  a  stockholder's  liability  is 
governed  by  his  contract  of  subscription,  and  does  not  extend  beyond 
the  amount  due  thereon.*®  Dividends,  already  paid  out,  are  not  a 
trust  fund  for  the  payment  of  debta,  which  may  be  followed  by  cred- 
itors in  a  court  of  chancery  and  recovered  for  that  purpose.**  Again, 
-solvent  stockholders,  beyond  their  unpaid  subscriptions,  are  not  bound 
to  make  up,  for  the  benefit  of  creditors,  the  deficiency  resulting  from 
defaulting  and  insolvent  stockholders.*^   The  extent  of  the  liability 

136  N.  W.  484,  41  L.R.A.(N.S.)  975;  8.  Hand  v.  Cole,  88  Tenn.  400,  12 

Van  Hnmmell  v.  International  Guar-  S.  W.  922,  7  L.R.A.  96. 

antee  Co.,  23  West.  L.  Rep.  (Manito-  9.  Jackson  v.  Meek,  87  Tenn.  69,  9 

ba)  248,  Ann.  Cas.  1913E  1163.  S.  W.  225,  10  A.  S.  R.  620. 

Note:  3  A.  S.  R.  842.  10.  Warfield   v.   Mar^all  Conntv 

6.  Hand  v.  Cole,  88  Tenn.  400,  12  Canning  Co.,  72  la.  666,  34  N.  W.  467, 

S.  W.  922,  7  L.R.A.  96.  2  A.  S.  R.  263;  Jackson  «.  Meek,  87 

Note:  3  A.  S.  R.  842,  843.  Tenn.  69,  0  S.  W.  225,  10  A.  S.  R. 

6.  Broekway  v.  Innes,  39  Mich.  47,  620. 

'    83  Am.  Rep.  348.  Note:  3  A.  S.  R.  816. 

Note:  3  A.  S.  R.  842,  843.  11.  Reid  v.  Eatonton  Utg.  Co.,  40 

7.  Brockwsy  v.  Innes,  39  Mieh.  47,  Oa.  98,  2  Am.  Rep.  663. 

83  Am.  Rep.  348.  12.  Note:  3  A.  S.  B.  817,  840. 
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imposed  on  stockholders  for  corporate  debts  varies  greatly  with  the 
different  constitutional  provisions,  special  charters,  general  acts  of 
incoiporation,  and  other  statutes.^'  Sometimes  a  general  liability  for 
all  the  debts  of  the  corporation  is  imposed.  Thus  where  an  act  under 
which  a  corporation  is  formed  provides  that  the  stockholders  "shall 
be  jointly  and  severally  liable  in  their  individual  capacities  and  states 
for  oil  debts,  contracts,  or  other  liabilities  of  the  said  company,  con- 
tracted or  incurred  during  the  time  such  stockholders,  respectively, 
own  their  stock,  or  are  beneficially  interested  therein,"  the  stock- 
holders are  liable  for  all  debts  contracted  while  they  are  stockholders, 
although  they  have  paid  up  all  their  stock.**  Generally,  however,  a 
limited  liability  only  for  the  corporate  debts  is  imposed  on  stockhold- 
ers. Under  one  statutory  form,  a  liability  for  the  debts  of  the  corpo- 
ration on  stockholders  to  the  "extent"  or  "amount"  "of  their  stock"  . 
is  provided  for;  and  this  is  interpreted  to  mean  a  liability  to  the 
extent  of  the  nominal  or  face  value  of  the  stodk,  without  ref^ence 
to  the  amount  that  may  have  been  paid  in  thereon.'*  Under  another 
statutory  form,  the  stockholders  are  made  liable  for  the  debts  of  the 
corporation  "in  proportion"  to  the  amount  of  their  stock.**  Stock- 
holders are  partners,  and  liable  as  such  to  the  creditors  of  the  cor- 
poration to  on  amount  equal  to  the  amount  of  stock  held  by  them, 
respectively,  under  a  provision  of  incorporation  that  "when  default 
shall  be  made  in  the  payment  of  any  debt  or  liability  contracted  by 
said  corporation,  tiie  stockholders  shall  be  held  individually  respon- 
sible for  an  amount  equal  to  the  amount  of  stock  held  by  them  respec- 
tively." "  And  so  under  a  statute  imposing  on  stockholders  a  lia- 
bility for  its  debts  "in  double  the  amount  of  the  par  value  of  the 
stock  owned  by  them,  respectively,"  they  are  liable  in  such  double 
amount  in  addition  to  their  subscription  to  the  stock,  no  matter 
whether  tliey  have  paid  or  are  still  indebted  therefor.  Such  liability 
imposed  for  the  benefit  of  creditors  is  in  addition  to  any  liability 
of  the  stockholder  to  the  corporation  for  his  subscription  for  stock.'* 
Under  many  statutes  any  creditor  whose  demand  is  sufficient  may 
collect  from  any  stockholder  the  entire  amount  of  the  latter'a  liabil- 
ity, and  thereupon  the  stockholder's  liability  to  other  creditors  ceases.'* 
He  is  not  bound  to  each  creditor  for  his  proportionate  share  of  that 
particular  debt,  but  any  creditor  may  recover  of  any  stockholder  until 

13.  Marshall  Foundry  Cu.  v.  Killian,  chants'  Ids.  etc,  Co.,  11  Humph. 
99  N.  C.  501,  6  S.  E.  6S0,  6  A.  S.  R.  (Tenn.)  1,  53  Am.  Dee.  742. 

530.  Note:  3  A.  S.  R.  838. 

Note:  3  A.  S.  R.  836.  16.  Note:  3  A.  S.  R.  839. 

14.  Note:  3  A.  S.  R.  838.  17.  Schalucky  v.  Field,  124  HL  S17, 

15.  Willis  V.  Mabon,  48  Mimi.  140,  16  N.  E.  904,  7  A.  S.  R.  399. 

50  N.  W.  1110,  31  A.  S.  R.  626,  16     18.  Zang  v.  Wyant,  25  Colo.  551,  56  " 
I4.R.A.  281;  Brings  v.  PcQniman,  8  Pae.  565,  71  A.  S.  R.  145. 
Cow.  (N.  Y.)  387,  18  Am.  Dec.  454;     19.  Note:  3  A.  S.  R.  840. 
Ohio  Life  Ins.  &  Trust  Co.  v.  Mer- 
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the  latter  has  paid  up  his  proportionate  share,  and  having  done  that 
he  is  discharged  from  any  further  liability.**  There  is,  however, 
authority  for  the  position  that  the  voluntary  payment  by  a  stock- 
holder of  the  full  quota  of  his  liability  does  not  operate  to  release 
him  from  further  liability.*  If  some  of  the  stockholders  personally 
guarantee  the  payment  of  advances  made  by  a  bank  to  the  corporation, 
and  do  not  mention  their  liability  as  shareholders,  they  are  answer- 
able, both  as  guarantors  and  as  stockholders,  to  tiie  amount  of  the 
corporate  liability.  Liability  on  the  guaranty  does  not  excuse  liabil- 
ity, in  any  amount,  as  stockholders;  and,  wMle  they  are  not  answer- 
able for  more  than  tiie  corporate  liability  in  either  or  both  capacities, 
yet,  where  the  judgment  against  them  is  less  than  the  agreed  amount 
of  the  corporate  liability,  it  is  not  material  in  which  capacity  it  was 
recovered.*  No  creditor  may  assert  liability  on  the  part  of  share- 
holders beyond  that  deemed  to  be  relied  on  as  a  foundation  for  the 
credit  extended.*  Where  a  corporation  issues  new  shares  after  the 
claim  of  a  creditor  has  arisen,  the  latter,  not  having  dealt  with  the 
company  on  the  faith  of  any  capital  represented  by  such  shares,  can- 
not insist  on  contribution,  by  the  holders,  of  a  greater  amount  of 
capital  than  the  corpomtion  itf=elf  could  claim  from  them  as  part  of 
its  assets.*  When  a  corporation  reduces  the  par  value  of  the  shares 
of  stock,  and  thereafter  one  of  the  stockholders  sells  his  shares  as 
thus  reduced,  the  purchaser's  liability  to  creditors  is  measured  by 
such  reduced  value >  The  law  of  the  domicil  of  the  corporation  deter- 
mines the  extent  of  the  liability,  while  the  law  of  the  forum  determines 
the  method  of  enforcing  that  liability.* 

361.  Interest  and  Costs. — If  a  judgment,  which  has  been  obtained 
against  the  corporation,  together  with  interest,  does  not  exhaust  the 
sum  for  which  a  stockholder  is  liable,  the  judgment,  plainly,  should 
carry  interest  as  in  other  cases.'  Where  the  statutory  liability  is  for 
the  corporate  contracts,  debts,  and  engagements  to  a  certain  limit, 
a  creditor  has,  as  against  a  stockholder,  the  same  right  to  recover  inter- 
est which,  according  to  the  nature  of  the  contract  or  debt,  would  exist 
against  the  corporation  itself,  as  it  would  were  the  action  against  the 
corporation;  not,  however,  in  excess  of  the  stockholder's  maximum 
liability  as  fixed  by  ihe  statute."  A  stockholder  is  liable  for  interest 
on  obligations  which  bear  interest,  under  a  statute  making  him  liable 

20.  Note:  Ann.  Cas.  1913D  71.  4.  Doadwood   First  Nat.  Bank  v. 

1.  Northwestern  Trust  Co.  v.  Bind-  Gustin  Minerva  Con.  Min.  Co.,  42 
bury,  117  Minn.  83,  134  N.  W.  513,  Minn.  327,  44  N.  W.  198,  18  A.  S.  R. 
Ann.  Cas.  1913D  69  and  note.  510,  6  L.R.A.  676. 

2.  London  &  S.  P.  Bank  «.  Parrott,  5.  Cammack  «.  Lovy,  120  La.  873, 
125  Cal.  472,  58  Pac.  164,  73  A.  S.  R.  45  So.  925,  124  A.  S.  R.  443. 

64.  6.  Note:  6  L.R.A,  676. 

3.  Warfield    v.    Marshall    County     7.  Note:  3  A.  S.  R.  845. 
Canning  Co.,  72  la.  666,  34  N.  W.  4e7,     8.  Note:  19  L.R.A.(N.S.)  428. 
2  A.  S.  R.  263. 
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for  his  proportion  of  the  debts  of  the  corporation*  Nor  does  the 
fact  that  the  principal  of  the  debt  of  a  coiporation  has  been  paid  by 
its  receiver  out  of  its  assets  prevent  the  maintraance  of  an  action 
against  the  stockholders  for  unpaid  interest,  under  a  statute  making 
them  individually  liable  for  the  debts  of  the  corporation,  where  the 
payments  by  the  receiver  were  not  accepted  in  full  payment  of  the 
corporate  debts,  but  merely  as  dividends  thereon.^**  But  if  the  right 
to  recover  interest  from  calls  of  stock  subscriptions  after  such  stock 
has  been  forfeited  is  not  conferred  by  the  statutes  of  the  counti-y  in 
which  the  corporation  was  created,  but  only  by  a  by-law  of  the  cor- 
poration, and  this  right  is  in  conflict  with  the  cunrent  legislation  of 
the  country  in  which  the  action  is  brought,  the  courts  of  such  country 
will  not  permit  the  recovery  of  such  interest.*^  It  has  been  held  that 
a  stockholder,  made  severally  liable  for  the  debts  of  a  corporation,  is 
also  responsible  for  the  costs  of  a  proceeding  taken  against  him  by  a 
creditor,  although  he  is  thereby  compelled  to  pay  a  sum  in  excess 
of  his  original  liability,  on  the  principle  that  he  should  have  paid 
the  amount  for  which  he  was  liable  to  the  creditor,  without  putting 
the  creditor  to  the  expense  of  a  suit;  although  it  has  been  held  that 
a  judgment  against  a  stockholder  must  not  include  any  part  of  the 
costs  of  a  proceeding  against  the  corporation.** 

362.  Interest  in  Addition  to  Statutory  Liability. — It  is  well  settled 
that  the  maximum  limit  of  the  stockholder's  liability  for  the  debts 
of  a  corporation  cannot  be  increased  by  interest  charges  until,  at  least, 
he  is  in  default  in  paying  such  liability.  The  weight  of  authority 
and  reason,  however,  are  to  the  effect  that,  where  the  amount  of  the 
liability  of  a  stockholder  is  ascertained,  and  the  persons  to  whom 
the  same  is  payable  axe  known,  such  a  liability  will  from  that  date 
bear  interest.  This  is  especially  true  if  the  stockholder  denies  and 
contests  the  question  of  his  liability.**  When  the  maximum  liability 
imposed  by  statute  is  double  the  amount  of  the  par  value  of  the 
stock,  it  is  held  that  interest  is  not  allowable  in  addition  thereto.** 
In  other  jurisdictions,  where  stockholders  are  by  statute  severally 
individually  liable  to  the  creditors  to  an  amount  equal  to  the  amount 
of  stock  held  by  them  respectively,  interest  is  computed  from  the 
time  of  the  commencement  of  the  suit  against  a  stockholder  to  recover 
for  the  debt  of  the  corporation  exceeding  the  principal  of  the  defend- 

9.  Wells,  Fiygo  &  Co.  v.  Enri?ht,  124,  27  L.R.A.  313. 

127  Cal.  GG9,  GO  Pac.  439,  49  L.R.A.  12.  Note:  3  A.  S.  R.  845. 

647.  13.  Richmond  v.  Irons,  121  U.  S.  27, 

10.  Flynn  v.  American  Banking  &  7  S.  Ct.  788,  30  U.  S.  (L.  ed.)  864. 
Trust  Co.,  104  Me.  141,  69  AU.  771, 129  Note:  19  L.R.A.{N.S.)  431. 

A.  S.  R.  378,  19  L.R.A.(N.S.)  428.  14.  Adams  v.  Clark,  36  Colo.  65,  85 

11.  Ifandel  v.  Swan  Land,  etc.,  Co.,  Pac.  642,  10  Ann.  Cas.  774. 
154  HI.  177,  40  N.  E.  462,  45  A.  S.  R. 
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aoVs  stock,  although  the  amount  of  the  creditor's  recovery  will  thOTeby 
exceed  the  stockholder's  (uriginal  liability  >^ 

363.  Computation  of  Interest. — It  has  been  held  that  interest  will 
run  against  a  stockholder  from  the  time  of  the  commencement  of 
the  suit  against  bim,  tJiat  heiufi  the  time  when  the  liability  can  be 
scud  to  attach  to  him,  although  it  results  in  charging  him  with  a  sum 
beyond  that  for  which  he  was  individually  liable ;  but  not  from  the 
date  of  the  original  liability  of  the  company,  or  any  other  previous 
time.^''  On  the  other  hand,  it  has  been  held  that  if,  from  the  nature 
of  a  contract  or  debt  of  an  insolvent  corporation,  interest  is  allowable 
against  it,  that  constitutes  a  part  of  its  indebtedness,  for  which  the 
stockholders  are  liable.^'  It  is  a  general  rule  that  interest  does  not 
run  in  favor  of  one  creditor  at  the  expense  of  another  while  the 
law,  acting  for  all,  is  administering  the  assets  of  the  insolvent.  This 
rulo  is  applied  to  the  claims  of  creditors  as  against  the  assets  of  the 
estate  where  the  assets  are  insufficient  to  pay  the  original  claims  in 
full,  or  sufficient  only  for  that  purpose;  and  in  such' case  interest 
will  be  computed  only  up  to  the  date  of  the  insolvency  or  suspension 
of  the  business  of  the  corporation,  or  the  appointment  of  a  receiver; 
in  other  words,  in  such  cases  interest  ceases  the  day  the  court  prac- 
tically takes  possession  of  the  assets  for  the  purpose  of  distribution 
among  the  creditors.^*  It  has  been  held,  however,  that  the  statutory 
liability  of  stockholders  extends  to  interest  on  claims  beyond  the  time 
the  afifairs  of  ihe  corporation  are  placed  in  the  hands  of  a  receiver, 
although  the  commissioner  appointed  to  determine  the  claims  in  the 
receivership  proceedings  was  instructed  to  allow  interest  to  the  date 
of  the  receivership.** 

XVII.  Actions  to  Enforce  Stockholdbbs*  Liability 

Form  of  Proceeding 

364,  Law  Governing. — The  obligation  of  stodkholdera  is  a  con- 
la-actual  one,  and  therefore  may  be  enforced  in  any  jurisdiction  where 
service  may  be  had  on  the  party;  and  the  method  of  enforcement 
depends,  not  on  the  law  of  the  state  where  the  contract  is  made,  but 
on  that  of  the  state  where  its  enforcement  is  sought.  There  can  be 
no  vested  right  in  t]ie  form  of  remedy.  So  that,  when  a  stockholder 
subscribes  to  the  capital  stock  of  a  corporation,  be  thereby  assumes  a 
contractual  obligation,  wiih  the  incident  that  the  creditor  may  pursue 
him  in  any  jurisdiction  where  service  may  be  had  upon  him,  and 

15.  Note:  19  LJl.A.(N.S.)  432.  18.  Note:  19  LJl.A.(N.S.)  430. 

16.  Note:  3  A.  S.  R.  845.  19.  Flynn  v.  American  Banking  ft 

17.  Zang  V.  Wyant,  25  Colo.  551,  66  Tmst  Co.,  104  Me.  141,  69  Atl.  771, 
Pae.  565,  n  A.  S.  R.  145.  129  A.  8.  R.  378, 19 1..R.A.(N.S.)  42& 
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thus  necessarily  consents  to  the  mainienemce  of  such  form  of  action 
aB  the  law  where  the  enforcement  is  sought  may  permit.*" 

365.  Action  at  Law. — While  a  stockholder  is  liable  in  an  action 
at  law  by  the  corporation  for  unpaid  subscriptions  to  its  capital  stock, 
which  are  due  and  payable  by  the  contract  of  subscription  itself,  or 
which  become  due  by  virtue  of  calls  made  by  the  corporation  on  its 
subscribers,  in  accordance  with  the  terms  of  the  subscription,  it  does 
not  follow  that  a  creditor  of  the  corporation  can  maintain  such  an 
action.  Courts  of  law,  at  least  in  this  respect,  regard  the  corporation 
as  an  entity  or  person  distinct  from  its  stockholders.  A  debt  due 
from  the  corporation  is  not  a  debt  due  from  the  stockholders.  The 
contract  of  subscription  is  made  with  the  corporation,  and  it,  or  its 
successors,  only,  can  enforce  the  contract  at  law.  There  is  no  privity 
between  the  creditors  of  the  corporation  and  its  stockholders,  and 
therefore  no  legal  action  can  be  maintained  by  the  creditors  to  recover 
unpaid  subscriptions,^  but  the  proceeding  must  be  in  equity.*  The 
right  of  a  creditor  to  reach  unpaid  subscriptions  by  garnishment  pro- 
ceedings depends  on  the  question  whether  there  is  such  an  indebtedness 
on  the  part  of  the  stockholder  as  would  authorize  the  corporation  itself 
to  maintain  an  action  against  him  for  the  unpaid  subscriptions.  This 
question  is  governed  by  the  contract  of  the  stockholder  with  the  cor- 
poration. A  subscriber  to  the  capital  stock  may  agree  to  pay  at  once, 
or  in  instalments  falling  due  at  certain  times,  or^  as  is  usually  the 
case,  on  call  of  the  corporation.  Plainly,  a  corporation  cannot  main- 
tain an  action  against  a  subscriber  or  his  successors  for  unpaid  sub- 
scriptions, unless  they  are  due  and  payable  by  the  terms  of  the  sub- 
scription itself,  or  unless  a  call  has  been  made  and  the  subscriber 
has  become  delinquent  Until  a  subscriber  is  thus  in  default,  tlie  cor- 
poration cannot  maintain  an  action  against  him,  because  there  is  no 
indebtedness,  and  as  there  is  no  indebtedness,  garnishment  proceed- 
ing by  a  creditor  cannot  be  maintained.*  But,  on  the  other  hand, 
it  follows  that  if  subscriptions  are  due  and  payable,  they  are,  to  that 
extent,  like  other  debts  due  the  corporation,  subject  to  garnishment.* 
An  action  against  a  stockholder  for  his  proportion  of  the  debt  of 
the  corporation  is  founded  on  a  contract  within  the  meaning  of  the 
section  of  the  code  au^orizing  an  attachment  to  issue  in  an  action  on 
a  contract.*  It  has  been  held  in  some  instances  that  mandamus  will 
be  granted  to  compel  the  officers  of  a  corporation  ,to  call  in  subscrip- 

20.  Blaix  o.  Newbegin,  65  Obio  St.  Note:  3  A.  S.  R.  611. 

425,  62  N.  E.  1040,  68  L.R.A.  644.  As  3.  Note:  3  A.  S.  R.  806,  807. 

to  the  rale  that  the  remedy  is  governed  4.  Notes*  S  A.  S.  B.  807  ;  34  LJCjI,. 

by  the  lex  fori,  see  CoHFLicr  or  Laws,  744. 

vol.  5,  p.  1042  et  aeq.  6.  Kennedy  v.  Galifomia  Sav.  Bank, 

1.  Note:  3  A.  S,  B.  806.  97  Cat  93,  31  FU.  846,  33  A.  8.  S. 

2.  Patterson  v.  Lynde,  106  U.  S.  519,  163. 
1  S.  CL  432,  27  U.  S.  (U  ed.)  265. 
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tioDs  for  the  purpose  of  satisfying  a  demand.  But  the  better  view  is 
against  this  mode  of  proceeding.* 

366.  Suit  in  Equity  Generally. — ^Unless  jurisdiction  is  expressly- 
taken  away  by  statute,  it  is  generally  recognized  that  where  a  corpora- 
tion becomes  insolvent^  and  its  stockholders  have  not  paid  their  stock 
subecriptions,  and  no  attempt  to  enforce  the  same  is  made  by  the 
corporation,  a  court  of  equity  or  a  court  administering  equitable  rem- 
edies will  assume  jurisdiction  of  a  proceeding  to  compel  delinquent 
stockholders  to  make  good  their  subscriptions,  either  in  whole  or  in 
part,  as  the  nece^ties  of  the  case  may  require.'  Relief  of  this  char- 
acter is  given  on  the  theory  that  where  stock  subscriptions  are  to 
be  paid  on  the  call  of  the  corporation,  and  it  refuses  or  neglects  to 
make  the  call,  if  the  interests  of  tiie  creditors  require  it,  the  court 
of  equity  will  do  what  it  is  the  duljy  of  the  corporation  to  do.^  Also, 
on  the  ground  that  where  a  corporation  becomes  insolvent,  the  prop- 
erty is  to  be  administered  as  a  trust  fund  for  the  benefit  of  its  cred- 
itors, and  a  court  of  equity  in  administering  the  trust  will  require 
stockholders  to  pay  any  unpaid  subscriptions.'  The  necessity  of  an 
accounting  does  not  determine  equitable  jurisdiction  of  a  suit  against 
the  stockholders  of  an  insolvent  corporation  to  enforce  payment  of 
unpaid  stock  subscriptions  as  an  asset  for  the  benefit  of  creditors.^' 
By  some  courts  it  has  been  held  that  chancery  has  no  original  juris- 
diction, at  the  suit  of  a  corporation  creditor,  to  coerce  the  payment 
by  stockholders  of  their  subscriptions  to  its  capital.^^  And  it  is  within 
the  power  of  the  legislature  to  limit  the  remedy  of  a  creditor  of  an 
insolvent  corporation  to  enforce  unpaid  stock  subscriptions,  to  ffctions 
at  law,  thereby  giving  defendant  a  trial  by  jury,  and  the  right  to 
resort  to  equity  to  enforce  such  subscriptions  may  be  taken  away. 
Neither  the  corporation  nor  the  stockholders  have  any  vested  right 
to  have  the  question  of  the  liability  of  a  stockholder  for  unpaid  sub- 
scriptions determined  and  enforced  in  equity.** 

367.  Incidents  of  Suit;  Other  Remedy. — ^The  right  to  equitable 
relief  is  not  affected  by  any  remedy  which  may  be  given  creditors 
against  stockholders  by  constitutions,  charters,  general  acts  of  incor- 
poration, or  other  statutes,  unless  of  course  the  equitable  remedy  be 

6.  Kote:  3  A.  8.  B.  807.  743  ;  63  L.B.A.  699;  46  L.RJl.(N.S.) 

7.  Hatch  V.  Dana,  101  U.  S.  205, 26  440;  Aon.  Cas.  1914B  958,  959. 
U.  S.  (L.  ed.)  885;  PaToe  «.  BoUard,     8.  Note:  46  L.R.A.(N.S.)  449. 

23  Hiss.  S8,  55  Am.  Dec.  74;  German-  9.  Notes:  3  A.  S.  R.  810;  46  LJI.A. 
town  Pass.  By.  Co.  «.  IHtlar,  60  Pa.  (N.S.)  443,  449. 
St.'  124,  100  Am.  Dee.  546;  Cook  «.  10.  Cook  «.  Carpenter,  212  Pa.  8t. 
Carpenter,  212  Pa.  St.  165,  61  All.  165,  61  AU.  799,  108  A.  8.  R.  854,  4 
799, 108  A.  S.  R.  854^4  Ann.  Cas.  723,  Ann.  Cas.  723, 1  URA.(N.S.)  900. 
1  LJi.A(N.S.)  900;  Coleman  v.  White,  11.  Hall  v.  Henderson,  134  Ala.  466, 
14  Wis.  700,  SO  Am.  Dee.  797.  32  So.  840,  63  hJRJi.  673. 

Notes:  3  A  S.  R.  810;  34  LJIA.     IS.  Note:  46  LJLA.(M.S.)  412. 
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taken  away  expressly  or  by  necessary  implication."  A  creditor  of  an 
insolvent  corporation  is  not  denied  the  right  to  have  recourse  to  equity 
to  enforce  the  liability  of  a  stockholder  for  unpaid  subscriptions,  by 
a  statute  which  impose  individual  liability  on  the  shareholders  of 
the  corporation  for  unpaid  stock,  but  which  prescribes  no  remedy  and 
gives  no  form  of  redreae.^'  Even  if  creditors  of  a  corporation  can 
compel  its  officers  by  mandamus  to  make  calls  to  meet  the  company's 
liabilities,  they  are  not  obliged  to  do  so,  but  may  resort  to  equity;  '* 
and  it  is  held  that  although  instalments  of  the  subscription  are  due, 
and  may  be  reached  by  process  of  garnishment,  tJie  equitable  juris* 
diction  nevertheless  exists.^'  In  a  suit  to  compel  tiie  payment  of 
unpaid  subscriptions,  the  right  of  creditors  is  as  clear  and  "strong 
after  as  before  the  dissolution  of  the  corporation,  although  at  common 
law,  at  least  under  the  old  theory,  the  debts  due  to  and  from  the 
corporation  arc  extinguished  on  its  dissolution ;  but  even  if  this  rule 
ever  applied  to  business  corporations  it  is  competent,  it  may  he  here 
observed,  for  the  legislature  to  interpose  and  prevent  such  a  result.*' 
Besides  the  usual  proceeding  in  equity  above  described,  in  the  nature 
of  a  creditor's  bill,  to  compel  the  payment  of  unpaid  subscriptions  by 
stockholders,  it  is  also  settled  that  when  stock  is  payable  upon  call, 
and  the  corporation  refuses  or  neglects  to  make  a  call,  a  court  of  equity 
may  itself  muke  it,  if  the  interests  of  the  creditors  require  it;  and 
the  decree  determining  and  making  such  an  assessment  is  binding  and 
effective  upon  the  stockholders  who  were  not,  in  their  individual  capac- 
ities, parties  to  the  suit,  they  being  represented  by  the  corporal  ion.  *• 
If  it  be  necessary,  creditors  may  compel  discovery  of  the  names  of 
stockholders  and  tiie  amounts  unpaid  on  their  subscriptions.'" 

368.  Eaforcement  of  Statutory  Liability. — ^If  a  charter  or  some 
general  statute  prescribes  a  special  mode  of  enforcing  the  individual 
liability  of  the  stockholders,  it  is  well  settled — on  the  principle  that 
where  a  statute  confers  a  right  and  also  piosoribes  a  remedy,  that 
remedy,  and  that  only,  can  be  pursued — that  the  liability  can  be 
enforced  in  no  other  way.*  It  is  sometimes  provided  that  proceeding^ 

13.  Note:  3  A.  S.  R.  81L  486,  52  Am.  Dee.  412;  Germantown 

14.  Kelly  v.  Clark,  19  Mor.  Mm.  Pass.  R.  Co.  v.  Fitler,  60  Pa.  St  124, 
Rep.  431,  21  Mont.  291,  53  Pae.  959,  100  Am.  Dec.  546. 

69  A.  S.  R.  008,  42  Ii.R.A.  621.  Notes:  3  A.  S.  R.  811;  46  L.R.A. 

Note:  3  A.  S.  R.  811.  (N.S.)  445. 

15.  Note:  3  A.  S.  R.  811.  19.  Note:  3  A.  S.  R.  811. 

16.  Payne  v.  Bollard,  23  Miss.  88,     20.  Note:  3  A.  S.  R.  812. 

55  Am.  Dec.  74.  1.  Pollard  v.  Bailey,  20  Wall.  520, 

Note:  3  A.  S.  R.  811.  22  U.  S.  (L.  ed.)  376;  Fourth  Nation- 

17.  Note:  3  A.  S.  R.  812.  As  to  the  a1  Bank  of  Nev  York  «.  Francklyn, 
common  law  rule  referred  to  in  tbe  120  U.  S.  747,  7  S.  Ct.  757,  30  U.  S. 
text,  see  Abateicent  and  Revival,  vol.  (I*,  ed.)  825;  Evans  v.  Nellis,  187  U. 
1,  p.  50.  S.  271,  23  8.  Ct.  74,  47  U.  S.  (L.  ed.) 

18.  Hightower  v.  Thornton,  S  6a.  173;  Finn^  v.  Guy,  189  U.  S.  335,  23 
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to  enforce  the  individual  liability  of  stockholders  shall  be  in  equity." 
If  no  special  remedy  for  enforcing  the  liability  of  stockholders  be 
provided,  the  eases  are  extremely  conflicting  as  to  whether  the  remedy 
is  at  law  or  in  equity,  or  is  at  either  law  or.  equity.'  The  better 
opinion,  however,  seems  to  be  that  if  no  new  right  is  created,  but  the 
liability  of  stockholders  for  unpaid  subscriptions  is  simply  preserved, 
tiien  the  remedy  of  a  creditor  is  in  equity,  and  not  at  lav — ^  it  would 
have  been  independently  of  the  statutory  provision.^  But  according 
to  many  authorities,  if  it  be  provided  generally  that  the  stockholders 
shall  be  individually  liable  for -the  debts  of  the  corporation,  and 
especially,  if  it  be  provided  that  they  shall  be  "severally,"  or  "jointly 
and  severally,"  liable,  a  creditor  ni:  y  sue  either  at  law  or  in  equity, 
according  to  the  nature  of  the  relief  desired  or  made  necessary  b; 
the  circumstances  of  the  case.*  It  has  been  often  held  that  an  action 
at  law  will  lie  to  enforce  the  statutory  liability  of  stockholders  of  a 
foreign  corporation  if  tliat  is  a  general  and  absolute  liability  enforce- 
able in  an  ordinary  action  at  law  in  the  state  of  incorporation.'  A 
stockholder  who  is  also  a  creditor  of  the  corporation  cannot  maintain 
an  action  at  law  against  the  other  stockholders,  but  must  proceed  in 
equity  for  a  contribution.' 


Persons  Entitled  to  Sue 


369.  Generally. — Any  creditor  who  has  exhausted  his  legal  rem&- 
dies  against  a  corporation  may  maintain  an  action  against  its  stock- 
holders to  recover,  for  the  benefit  of  all  creditors  who  may  desire 
to  come  in  and  be  made  parties,  the  amount  due  upon  unpaid  sub- 
scriptions for  stock,  when  the  corporation  neglects  or  refuses  to  collect 
tiie  same.*  A  single  creditor  may  maintain  suit*  A  creditor  ia  not 


S.  Ct.  5.^8,  47  U.  S.  (L.  ed.)  839;  Fowl-  31  Am.  Rep.  83;  Schalucky  v.  Field, 

er  V.  Lamson,  146  111.  472,  34  N.  £.  124  lU.  617,  16  N.  £.  904^  7  A.  S.  R. 

932,  37  A.  S.  R.  163.  299. 

Note:  3  A.  S.  R.  854.  See  also  Ao-  Note:  3  A.  S.  U.  S.56. 

TiOHS,  vol.  1,  p.  323.  6.  Note:  34  L.R.A.  758. 

2.  Terry  v.  Tubman,  92  U.  S-  156,  7.  Note:  3  A.  S.  R.  856. 

23  U.  S.  (L.  ed.)  537;  Terry  o.  Uttie,  8.  Richmond  v.  Irons,  121  U.  S.  27, 

101  U.  S.  216,  25  U.  S.  (L.  ed.)  864.  7  S.  Ct  788,  30  U.  S.  (L.  ed.)  864; 

Note:  3  A.  S.  R.  854.  Hawkins  v.  Glenn,  131  U.  S.  319,  9 

3.  MeCarthy  v.  Lavasche,  89  III.  270,  S.  Ct  739,  33  U.  S.  (L.  ed.)  184;  Hill 
31  Am.  Rep.  83;  Hall  «  Klinck,  25  v.  Merchants'  Mut  Ins.  Co.,  134  U.  S. 
S.  C.  348,  60  Am.  Kep.  505.  515,  10  S.  Ct.  589,  33  U.  S.  (L.  ed,) 

Note:  3  A.  S.  R.  854.  994;  Handley  v.  Stutz,  137  U.  S.  366, 

4.  Kelly  v.  Clark,  21  Mont.  291,  53  11  S-  Ct.  117,  34  U.  S.  (L.  ed.)  706; 
Pac.  959,  69  A.  S.  R.  6C8.  42  L.R.A.  Baines  v.  Babcock,  95  Cal.  581,  27 
021.  Pae.  674,  30  Pac.  776,  29  A.  S.  R. 

Notei:  3  A.  S.  R.  855  ;  46  L.R.A.  158;  Zang  v.  Wyant,  25  Colo.  551,  56 

(N.S.)  443.  Pac.  5m,  71  A.  S.  R.  145. 

5.  ^roCarthy  v.  Lavascbo,  89  111.  270.  9.  Flash  v.  Conn,  109  U.  S.  371,  3 
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abliged  to  give  notice  to  other  creditors,  or  obtain  their  consent  to 
the  commencement  of  a  suit  for  the  benefit  of  himself  and  other 
creditors  who  may  choose  to  come  in,  establish  their  claims,  and  con- 
tribute to  the  expense  of  the  suit,  to  reach  the  unpaid  subscription 
of  a  stockholder.^^  The  contractual  obligation  which  a  stockholder 
impliedly  assumes  under  a  statute  making  him  liable  for  the  corpo- 
ration's debts  'is  due,  not  to  the  corporation,  but  solely  to  its  creditors 
or  to  such  representatives  of  tJieir  interests  as  the  law  may  create.'* 
The  assignee  of  a  judgment  against  a  corporation  may  enforce  its 
collection  by  a  bill  to  enforce  the  liability  of  stockholders  for  unpaid 
subscriptions.'*  Where  new  shares  are  issued  after  the  claim  of  the 
creditor  arises,  he  has  no  right  as  a  rule  to  insist  upon  a  contribution 
from  the  holders  of  these  shares."  But  under  some  statutes  a  creditor 
whose  debt  was  created  before  the  capitalization  of  the  company  or 
any  subscriptions  to  its  stock,  as  well  as  subsequent  creditors,  can 
enforce  the  liability  of  the  stockholders  for  unpaid  subscriptions.'* 
370.  Other  Shareholders;  Directors. — It  is  frequently  stated  that 
the  statutory  liability  of  stockholders  is  that  of  partners  to  tlie  extent 
indicated  by  the  law-making  power.''  It  has  therefore  been  fre- 
quently held  that  one  stockholder  who  is  a  creditor  of  the  corpo- 
ration cannot  maintain  an  action  at  law  against  the  others  to  enforce 
their  individual  habiiity,"  but  must  bring  his  suit  in  equity."  And 
one  to  whom  he  has  assigned  his  claim,  for  the  sole  purpose  of  enforc- 
ing such  liability,  stands  in  no  better  position.'^  According  to  some 
courts,  however,  stockholders  who  are  themselves  creditors  are  entitled 
to  come  in  equally  with  the  other  creditors  in  such  a  case.'*  And  it 
has  been  held  that  a  creditor  stockholder  may  maintain  an  action 
against  the  other  stockholders  for  their  pro  rata  share  of  its  deb^ 
under  a  statute  imposing  liability  on  stockholders  for  their  respective 

S.  Ct.  263,  27  U.  a  (L.  ed.)  966;  11  Shields  v.  Clifton  HiU  Land 

SchalDcky  v.  Field,  124  111.  617, 16  N.  Co.,  94  Tenn.  123,  28  S.  W.  668,  45 

E.  904,  7  A.  S.  R.  399.  A.  S.  R.  700,  26  URJL.  509. 

10.  Thompflon  v.  Reno  Sav.  Bank,  16.  Note:  3  A.  S.  B.  849. 

19  Nev.  103,  7  Pae.  68,  3  A.  S.  R.  797.     16.  Potter  «.  Stevens  Mach.  Co.,  127 

11.  Converse  V.  .Stna  Nat.  Bank,  79  Mass.  592,  34  Am.  Rep.  428;  Bailey 
Conn.  163,  64  AU.  341,  7  Ann.  Gas.  v.  Baneker,  3  HiU  (N.  Y.)  188,  38  Am. 
75;  Parker  v.  Carolina  Sav.  Bank,  53  Dee.  625. 

S.  C.  583,  31  S.  E.  673,  69  A  S.  B.  Note:  3  A  8.  B.  850. 

UBS.  17.  Sliarlow  «.  Lewis,  170  Miek.  493, 

Note:  3  A.  S.  R.  847.  136  N.  W.  484,  41  L.R.A.(N.B.)  076 

12.  Moore  v.  United  States  One  and  note. 

SUve  Barrel  Co.,  238  111.  544,  87  N.  18.  Potter  v.  Stevens  Maeh.  Co.,  12T 
E.  536,  128  A.  S.  B.  153.  Mass.  592,  34  Am.  Bep.  428. 

18.  Deadwood  Firat  Nat  Bank  v.     19.  Briggs  v.  Penniman,  8  Cow.  (N. 
Gnstin  Minerva  Con.  Min.  Co.,  42  T.)  387,  18  Am.  Dee.  454. 
Minn.  327,  44  N.  W.  198,  18  A.  S.  R.     Note:  41  L.R.A.(N.S.)  982  e<  Mf. 
610,  6  L.R.A.  676. 
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proportions  of  the  debts  of  the  corporation. One  who  participates 
as  a  stockholder  and  officer  in  an  improper  issuance  of  stock  certificates 
marked  "full  paid"  and  "issued  for  property  purchased,"  is  not 
debarred  by  the  principles  of  estoppel  or  by  operation  of  the  maxim 
m  pari  deUeto  potior  eat  conditio  deferideniia  from  enforcing  against 
the  stockholders  any  just  claims  ho  may  have  as  a  creditor  of  the 
company.  The  agreement  for  improper  issuance  of  the  stock  being 
^)solutely  void  on  grounds  of  public  policy,  his  rights  as  a  creditor 
lemfUD  unimpaired.*  The  fact  that  creditors  are  also  directors  does 
not  preclude  thorn  from  enforcing  the  liability  of  the  stockholders 
for  tibe  payment  of  their  debts,  although  they  will  be  held  to  strict 
proof  of  the  debts  and  of  their  own  good  faith  in  the  premises.' 

371.  Assignees,  Trustees  in  Bankruptcy,  Receivers. — Unpaid  sub- 
scriptions are  assets  which  a  corporation  may  assign  like  any  other 
choses  in  action,  and  they  will  pass  to  the  assignee  under  a  general 
assignment  for  the  benefit  of  CTcditors.'  ■  Unpaid  subscriptions  also 
pass  by  a  decree  in  bankruptcy  or  insolvency  of  the  corporation  to 
the  assignee  or  trustee  who  represents  both  corporation  and  creditors, 
and  who  is  entitled  to  enforce  the  liability  of  the  stockholders.*  An 
aiseesment  by  the  court  or  the  directors  is  not  necessary  to  enable 
an  assignee  or  trustee  in  bankruptcy  to  maintain  an  action  against 
stockholders  for  unpaid  subscriptions,  where  the  total  amount  due 
and  payable  from  all  stockholders  is  not  more  than  sufficient  to  pay 
the  debts  of  the  corporation.'  If  a  receiver  has  been  appointed,  the 
suit  to  compel  the  stockholders  to  pay  their  unpaid  subscriptions 
should  be  prosecuted  in  his  name,  unless  some  sufficient  cause  is 
shown  to  the  contrary.*  Where  a  creditor  has  obtained  a  decree  that 
assessments  be  made  against  specified  stockholders  and  that  they  pay 
the  amounts  thereof  to  a  receiver  named,  such  creditor  cannot  main- 
tain ar  action  on  such  assessment,  thou^  the  decree  further  declares 
he  is  entitied  to  all  moneys  to  be  collected  thereon,  because,  by  the 

20.  Brown  v.  Memll,  107  Cal.  446,  Notes:  3  A.  S.  R.  834;  46  LJI.A. 
40  Pac.  557,  48  A.  S.  R.  145.  (N.S.)  452.    See  also  Bankbuptct, 

1.  Easton  Nat.  Bank  v.  AmericaD  vol.  3,  p.  264. 

Brick,  etc.,  Co.,  70  N.  J.  Eq.  732,  64  5.  Potts  v.  Wallace,  146  U.  S.  689, 
Atl.  917,  10  Ann.  Cas.  84,  8  L.R.A.  13  S.  Ct.  196,  36  U.  S.  (L.  ed.)  1135; 
(N.S.)  271.  Tiger  Shoe  Mfg.  Cc's  Trustee  v. 

2.  Janney  v.  Minneapolis  Industrial  Shanklin,  125  Ky.  715, 102  8.  W.  295, 
Exposition,  79  Minn.  488,  82  N.  W.  31  L.R.A.(N.S.)  365. 

984,  50  L.R.A.  273  and  note.  6.  Maridn  Trust  Co.  v.  Blish,  170 

3.  Potts  V.  Wallace,  146  U.  S.  689,  Ind.  686,  84  N.  E.  814,  85  N.  E.  344, 
13  S.  Ct.  196,  36  U.  S.  (L.  ed.)  1135.  18  L.R.A.(N.S.)  347;  Gushing  «.  Pe- 

Note:  3  A.  S.  B.  833.    See  also  rot,  175  Pa.  St.  66,  34  Atl.  447,  62 

AssioiriraHTS  JOR  thk  Brwepit  op  A.  S.  R.  835,  34  L.R.A.  737;  Grady  «. 

Cbeditobs,  vol.  2,  pp.  654-655.  Graham,  64  Wash.  436, 116  Pae.  1098^ 

4.  Sanger  «.  Upton,  91  U.  S.  56,  23  36  L.R.A.(N.S.)  177  and  note. 
tJ.  8.  (L.  ed.)  220;  Chubb  v.  Upton,  95  Note:  3  A.  S.  B.  834. 

U.  8.  665,  24  U.  S.  (L.  ed.)  523. 
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terms  of  l^e  decree,  a  right  of  action  is  vested  exclusively  in  the 
receiver  or  in  the  name  of  the  corpoiation  for  his  use.^  An  assignee 
of  a  corporation  who  has  not  resigned  his  trust,  where  there  are  cred- 
itors whose  claims  he  must  provide  for,  is  not  prevented  from  bring- 
ing suit  to  enforce  the  Hability  of  a  stockholder  by  the  fact  that  he 
has  suffered  the  stockholders  to  resume  business  with  the  machinery 
assigned  to  him,  taking  a  bond  for  its  protection.* 

372.  Foreign  Assignee  or  Receiver. — Where  the  laws  of  a  state 
under  which  a  corporation  has  been  created  provide  for  the  winding 
up  of  insolvent  corporations  through  the  agency  of  receivers,  and  for 
the  calling  in  by  the  court  of  any  unpaid  balance  of  capital  stock 
which  a  corporation  has  neglected  to  call,  the  receiver  becomes,  in 
effect,  the  statutory  successor  of  an  insolvent  corporation,  and  sub- 
stituted promisee  in  the  subscription  contract,  and  can  maintain  an 
action  to  recover  the  unpaid  balance  on  such  subscription  in  the 
courts  of  another  state.*  Also  where  the  constitution  or  statute  of  a 
state  confers  the  right  upon  a  receiver  to  be  appointed  by  the  court 
as  a  quasi  assignee  and  representative  of  the  creditors,  to  enforce  the 
statutory  liability  of  stockholders,  both  foreign  and  domestic,  suqh 
receiver  may  enforce  such  liability  in  another  state  against  stock- 
holders there  domiciled.^**  So  an  assignee  in  insolvency  given  by 
statute  the  right  to  wind  up  its  affairs,  and  to  maintain  actions  against 
stockholders  to  recover  unpaid  subscriptions,  may  maintain  such 
action  in  a  federal  court  of  another  jurisdiction  Equity  has  juris- 
diction of  a  bill  filed  by  the  assignees  of  an  insolvent  corporation  to 
enforce,  for  the  benefit  of  creditors,  unpaid  stock  subscriptions,  where 
the  defendant  stockholders  are  numerous;  and  the  jurisdiction  is 
not  ousted  by  the  fact  that  no  accounting  is  asked."  According  to 
some  courts  a  receiver  of  a  foreign  corporation  cannot  maintain  an 
action  at  law  in  his  own  name,  to  enforce  the  statutory  liability  of 
a  resident  stockholder,  though  authorized  by  the  court  appointing  him 
to  sue  in  pursuance  of  a  statute  of  the  state  of  incorporation  relating 
to  insolvent  corporations,  where  there  is  no  allegation  that  the  receiver 
has  legal  title  in  himself.^'  However,  an  allegation  in  the  declaration 
that  plaintiff,  under  the  law  of  the  state  of  his  appointment,  as  such 
receiver,  acquired  the  legal  title  to  all  of  the  issets  of  the  corporation 

7.  Castleman  v.  Templeman,  87  Md,  Lum,  159  N.  Y.  265,  53  N.  E.  1108,  70 
546,  40  Atl.  275,  67  A.  S.  K.  363,  41  A.  S.  R.  541,  45  L.R.A.  551. 

L.R.A.  367.  Note:  46  L.R.A.(N.S.)  452. 

8.  Cartwright  t?.  Dickinson,  88  Tenn.  10.  Note:  33  L.R.A.(N.S.)  904. 
476,  12  S.  W.  1030,  17  A.  S.  R.  910,      11.  Note:  33  L.R.A.(N.S.)  837. 

7  L.R.A.  706.  12.  Cook  v.  Carpenter,  212  Pa.  St 

9.  Fish  ti.  Smith,  73  Conn.  377,  47  165,  61  Atl.  799,  108  A.  S.  R.  854,  4 
Atl.  711,  84  A.  S.  H.  161;  Stoddard  v.  Ann.  Gas.  723,  1  L.RA.f  N.S.)  900. 

13.  Note:  33  L.R.A.(N.S.)  906. 
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and  a  right  to  enforce  the  stockholder's  liahility,  is  a  sufficient  allega- 
tion of  title  in  the  plaintiff.^* 

373.  Enforcement  of  Statutory  Liability  by  Assignee  or  Receiver.— 

There  is  a  difference  between  the  right  to  recover  unpaid  siibscriptiona 
and  the  right  to  enforce  the  added  liability  imposed  by  statute.  The 
obligation  on  the  part  of  the  shareholder  to  pay  for  the  stock  sub- 
scribed for  by  him  is  a  direct  undertaking  upon  his  part,  and  the 
unpaid  subscriptions  are  a  trust  fund  for  the  benefit  of  creditors; 
whilst  his  statutory  liability  for  an  additional  amount  is  a  collateral 
or  secondary  obhgation,  in  the  nature  of  security.  Such  liability 
is  in  no  sense  an  asset  of  the  corporation,  and  the  receivers  have  no 
interest  in  it.  And  the  weight  of  authority  sustains  the  rule,  that  a 
receiver,  assigneOj  or  trustee  of  an  insolvent  corporation,  or  a  trustee 
in  bankniptcy,  may  not,  in  the  absence  of  express  statutory  authority, 
enforce  tlie  added  liability  of  the  stockholder.*^  But  in  a  number  of 
cases  it  has  been  held  tliat  a  statutory  flddcd  liability  to  creditors  may 
be  collected  by  a  receiver  if  one  has  been  appointed,  or  at  the  suit 
of  one  creditor  for  the  benefit  of  all  other  creditors.*'  And  in  many 
states  the  statutes  are  held  to  permit  suit  by  a  receiver.*'  Moreover, 
where  a  statute  confers  the  right  on  a  receiver,  as  a  quasi  assignee 
and  representative  of  the  creditors,  to  maintain  an  action  to  enforce 
the  liability  of  stockholders  he  may  sue  in  a  foreign  as  well  as  in  the 
domestic  jurisdiction.** 


Conditions  Precedent 

374.  Generally. — While  it  is  essential  to  the  recovery  by  the  cor- 
poration itself  against  the  stockholders  upon  their  contracts  of  suh- 
scription  that  the  money  should  be  due  and  payable,  either  because 
the  contracts  themselves  have  definitely  fised  the  times  of  payment, 


14.  King  t».  Cochian,  76  Vt.  141,  56  16.  Stocker  v.  Damdson,  74  Kan. 
Atl.  667,  104  A.  S.  R.  922.  214,  86  Pac.  136,  118  A.  S.  R.  315; 

15.  Hale  v.  Allinson,  188  U.  S.  56,  Way  v.  Barney,  116  Minn.  285,  133 
23  S.  Ct  244,  47  U.  S.  (L.  ed.)  380;  N.  W.  801,  Ann.  Cas.  1913A  719,  38 
Fiiiney  «.  Guy,  189  U.  S.  335,  23  S.  L.R.A.(N.S.)  648;  Gushing  v.  Perot, 
Ct.  558,  47  U.  S.  (L.  ed.)  839j  Zang  175  Pa.  St.  6G,  34  Atl.  447,-  52  A.  S. 
V.  Wyant,  25  Colo.  551,  56  Pa*.  565,  R.  835,  34  LJl.A.  737. 

71  A.  S.  R.  145;  Tiger  Shoe  Mfg.  Co.  Note:  31  L.R.A.(N.S.)  370. 

V.  Shanklin.  125  Ky.  715,  102  S.  W.  17.  Evans  v.  Nellis,  187  U.  S.  271, 

295,  31  L.R.A.(N.S.)  365  and  note;  23  S.  Ct.  74,  47  U.  S.  <L.  ed.)  173; 

Colton  tJ.  Mayer,  90  Md.  711,  45  Atl.  Henley  v.  Myers,  215  U.  S.  373,  30 

874,  78  A.  S.  R.  456,  47  L.R.A.  617;  S.  Ct.  148,  64  U.  S.  (L.  ed.)  240. 

Ifinneapolis  Baseball  Co.  V.  City  Bank,  Note:  31  L.R.A.(N.S.)  371  et  seg. 

66  Minn.  441,  69  N.  W.  331,  38  L..R.A.  18.  Bemheimer  v.  Converse,  206  U. 

415;  Hbshfield  v.  Fitzgerald,  157  N.  S.  616,  27  S.  Ct.  755,  61  U.  S.  (L. 

Y.  166,  51  N.  E.  997,  46  L.RA.  839;  ed.)  1163;  Convezae  v.  Hamilton,  224 

McLaughlin  v.  Kimball,  20  Utah  254,  U.  S.  243,  32  S.  Ct  415,  56  U.  S. 

58  Pac.  685,  77  A.  S.  R.  908.  (L.  ed.)  749,  Ann.  Cas.  1913D  1292; 
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or  because  calls  have  been  made  by  the  governing  body  of  the  cor- 
poration,*' no  such  condition  is  imposed  on  the  creditors  with  regard 
to  their  right  to  proceed  in  equity  against  the  stockholders.  No 
previous  call  need  be  shown  by  the  creditors,  nor  need  they  show  that 
Ihey  have  endeavored  to  induce  the  corporation  to  make  a  call  as  a 
prerequisite  to  a  suit  in  equity  to  compel  stockholders  to  pay  their 
unpaid  subscriptions.-**  Nor  is  a  call  for  unpaid  stock  subscription 
neoessai^  where  the  creditor  brings  his  suit  directly  f^;ainst  the  stock- 
holder, under  the  section  of  the  statute  which  gives  him  a  direct 
action  against  a  stockholder  in  case  of  a  dissolution  of  the  corporation.* 
No  call  for  unpaid  subscriptions  need  be  made  by  the  corporation 
or  the  bankruptcy  court,  to  enable  a  trustee  in  bankruptcy  to  main- 
tain a  smt  against  stockholders  for  unpaid  subscriptions  which  are 
necessary  to  satisfy  the  claims  of  creditors.*  A  judgment  creditor 
who  has  exhausted  his  legal  remedies  against  the  corporation  may 
resort  to  equity  to  enforce  payment  of  subscriptions  to  the  capita! 
stock,  without  having  first  pursued  his  statutory  remedy  against  the 
stockholders.'  Whether  the  liability  of  a  stockholder  to  creditors  is 
contingent  or  not  depends  on  the  relation  which  the  statute  fixing  his 
Uability  creates  between  him  and  tlie  corporate  creditors.  In  those 
jurisdictions  where  the  stockholder's  liability  is  primary  different 
results  are  reached  from  those  reached  where  his  liability  is  secondary 
or  collateral  to  that  of  the  corporation.  It  has  been  held  that  where  the 
payment  of  a  stock  subscription  is  subject  to  the  call  of  the  board  of 
directors  a  dlaim  for  such  unpaid  subscription  against  the  estate  of  a 
deceased  stockholder  is  contingent,  and  does  not  become  absolute 
until  the  call  is  made.* 

375.  Law  Governing. — The  conditions  of  a  stockholder's  liability 
prescribed  by  the  statutes  of  a  state  which  creates  a  corporation  are 
properly  regarded  as  essential,  and  the  liability  arises  only  when  those 
conditions  are  met.  So  any  prescribed  conditions  of  the  remedy  in 
that  state  are  usually  regarded  as  conditions  precedent  to  an  enforce- 
ment of  the  remedy  in  any  jurisdiction.'  A  federal  court  cannot 
enforce  the  statutory  individual  liability  of  a  nonresident  stockholder 
of  a  foreign  corporation  at  the  suit  of  a  receiver  of  its  assets,  where 
the  latter  has  not  first  taken  the  steps  which  the  statutes  of  the  state, 
as  construed  by  its  courts,  make  a  prerequisite  to  any  action  against 

Sdig  V.  Hamilton,  234  U.  S.  652,  34  era/  etc.,  Bank,  107  Mo.  133,  17  8. 
S.  Gt.  926,  58  U.  S.  (L.  ed.)  1518.     W.  644,  28  A.  S.  R.  405. 

19.  See  supra,  par.  220.  3.  Edwards  v.  Sehillinger,  245  HI. 

20.  Thompson  v.  Reno  Sav.  Bank,  19  231,  91  N.  E.  1048,  137  A.  S.  R.  308, 
Nov.  171,  7  Pac.  870,  3  A.  S.  R.  881;  33  L.R.A.(N.S.)  895. 

Thompson  v.  Reno  Sav.  Bank,  10  Nev.  3.  Baines  v.  Babeock,  95  Cal.  581, 
342,  9  Pae.  121,  3  A.  S.  R.  883.         27  Pac.  674,  30  Pac.  776,  29  A.  S.  B. 

Notes:  3  A.  S.  R.  811;  46  L,R.A.  158. 
(N.S.)  445.  4.  Note:  58  L.R.A.  85. 

1.  Washington  Sav.  Bank  v.  Bvtch-     5.  Note:  34  L.R.A.  757. 
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an  individual  stockholder;  namely,  that  the  receiver  should  have  first 
brought  suit  against  all  the  resident  stockholders  to  collect  the  unpaid 
robscriptions,  and  to  enforce  the  additional  individual  liability,  and 
to  ascertain  ihe  indebtedness  of  the  corporation  and  the  amount  each 
stockholder  should  pay.*  So  where  a  charter  provides  that  "in  all 
caaee  of  losses  exceeding  the  means  of  the  corporation,  each  stock- 
holder shall  be  held  little  to  the  amount  of  unpaid  stock  held  by 
him,"  unless  the  losses  of  the  company  exceed  its  assets,  a  creditor 
cannot  sue  a  stockholder  to  enforce  this  liability.' 

376.  Ptxrsuit  of  Remedy  against  Corporation. — ^As  a  prerequisite  to 
a  suit  in  equity  against  stockholders  to  enforce  their  Uability  for  stock 
subscriptions,  a  judgment  must  generally  be  obtained  a^nst  the 
corporation,  and  an  execution  issued  and  returned  niUla  bona.^  This 
role  rests  on  tiie  ground  that  equity  withholds  its  aid  where  there  is 
an  adequate  remedy  at  law.*  If  no  statutory  condition  is  imposed 
requiring  creditors  to  proceed  first  against  the  corporation,  the  indi* 
vidual  liability  of  stockholders  is  regarded  as  primary;  and  there- 
fore an  action  to  enforce  their  statutory  liability  is  maintainable  with- 
out having  obtained  a  judgment  against  the  corporation,  and  an 
execution  returned  unsatisfied.*'  Very  generally,  however,  creditors 
are  required,  either  expressly  or  by  necessary  implication,  to  obtain 
a  judgment  against  the  corporation,  and  have  an  execution  issued 
thereon  returned  unsatisfied,  as  a  prerequisite  to  proceeding  against 
a  stockholder  to  enforce  his  statutory  liability.**  Under  some  statutes, 
creditors  are  obliged  to  bring  suit  against  the  corporation,  as  above 
intimated,  within  a  limited  period  of  time,  before  proceeding  against 
the  stockholders  individually.*'  Where  an  act  requires  the  recovery 
of  a  judgment,  and  the  return  of  an  execution  unsatisfied,  as  a  con- 
dition precedent  to  an  action  against  a  stockholder,  the  complaint 
must  allege  these  steps  to  have  been  taken.**  A  creditor  of  an 
insolvent  corporation  must  first  exhaust  bis  legal  remedy  against  it, 
before  he  can  sue  to  obtain  satisfaction  of  his  claim  against  a  stock- 

6.  Note:  33  L.R.A.(N.S.)  906.  10.  See  supra,  par.  353. 

7.  Blair  v.  Gray,  104  U.  8.  769,  26      11.  Terry  v.  Tubman,  92  U,  8.  156, 


S.  New  York  Fourth  Nat.  Bank  v.  Note:  3  A.  S.  R.  850. 

Francklyo,  120  U.  S.  747,  7  S.  Ct.  12.  Globe  Pub.  Co.  v.  SUte  Bank, 

757,  30  U.  S.  {L.  ed.)  825;  Coffin  v.  41  Neb.  175,  59  N.  W.  683,  27  L.R.A. 

Rich,  45  Me.  507,  71  Am.  Dec.  559;  854 ;  Firestone  Tire,  etc.,  Co.  u.  Agnew, 

KeUv  V.  Clark,  21  Mont.  291,  53  Pae.  194  N".  Y.  165.  86  N.  E.  1116,  16 

959,' 69  A.  S.  R.  668,  42  LJl.A.  621;  Ann.  Cas.  1150  and  note,  24  L.R.A. 

Barrick  v.  Gifford,  47  Ohio  St.  180,  (N.S.)  628. 

24  N.  E.  259,  21  A.  8.  R.  798.  Notes:  3  A.  S.  R.  851;  2  L.R.A. 

Notes:  3  A.  S.  R.  814;  24  L.R.A.  270;  24  L.R.A.(N.S.)  628;  2  Ana, 

fN.S.)  628;  46  L.R.A.(N.S.)  447;  2  Cas.  28. 


U.  S.  {L.  ed.)  922. 


23  U.  S.  (L.  ed.)  537. 


Ann.  Cas.  28. 
9.  Note:  2  LJl.A.  271.  See  EQurrr. 


13.  Note:  3  A.  S.  R.  852. 

14.  Note:  3  A.  S.  R.  851. 
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holder  who  has  come  into  possession  of  corporate  assets.**  Judgment 
of  ouster,  or  other  direct  judgment  against  a  corporation  claimed  to 
be  dissolved,  is  unnecessary,  before  a  suit  by  creditors  against  the 
stockholders  under  the  statute.'* 

377.  Excuses  for  Not  Pursuing  Corporation. — Where  the  required 
proceedings  as  to  obtaining  a  judgment  against  the  corporation,  and 
having  an  execution  returned  nulla  bona,  or  as  to  instituting  suit 
against  the  corporation  within  a  limited  period  of  time,  as  sometimes 
provided,  would  be  impossible  or  nugatory,  they  are  excused.*' 
Accordingly,  when  a  corporation  becomes  insolvent  or  is  dissolved, 
so  that  a  proceeding  against  it  would  be  fruitless,  it  is  not  necessary 
for  the  creditor  to  procure  a  judgment  against  it  and  issue  an  execution 
thereon  before  proceeding  to  enforce  the  liability  of  the  stockholder.** 
Similarly,  compliance  by  a  creditor  with  a  provision  of  a  statute  requir- 
ing judgment  and  return  of  execution  against  the  corporation  befwe 
attempting  to  enforce  the  liability  of  stockholders  is  excused  where 
the  corporation  has  been  discharged  in  bankruptcy  proceedings  begun 
by  other  creditors  after  the  collection  and  distribution  of  its  assets 
among  its  creditors,  and  the  creditor  prosecuting  the  stockholders 
proved  his  claim  and  had  it  allowed  by  the  bankruptcy  court.**  In 
some  states  it  is  held  that  the  recovery  of  a  judgment  and  the  return 
of  an  execution  nulla  bona  are  not  excused  by  reason  of  the  mere 
insolvency  of  the  corporation.***  Where  a  judgment  is  procured  by 
one  creditor  and  an  execution  thereon  is  returned  unsatisfied,  it  is 
not  necessary  for  another  creditor  to  do  the  same,  as  the  insolvency 
of  the  corporation  is  established  by  the  return  of  the  first  execution.* 
While  it  is  a  general  rule  that  a  mere  contract  creditor  has  no  stiind- 
ing  in  equity  to  enforce  a  creditors'  bill,  unless  he  has  obtained  a 
judgment  or  a  specific  lien  on  the  property  sought  to  be  reached,  this 
is,  however,  not  an  invariable  rule,  and  it  does  not  apply  where  legal 
process  against  the  debtor  in  the  state  of  the  forum  is  impossible. 
In  such  case  a  creditors'  bill  to  reach  unpaid  subscriptions  to  tbe 
stock  of  an  insolvent  corporation,  to  apply  upon  the  complainant's 
debt  against  the  corporation,  may  be  maintained,  although  the  debt 
is  not  reduced  to  judgment.'  A  decree  declaring  the  assets  of  a  cor- 

15.  Swan  Land  &  Cattle  Co.  «.  18.  Barrick  v.  Gifford,  47  Ohio  St. 
Prank,  148  U.  S.  603,  13  S.  Ct.  691,  180,  24  N.  E.  259,  21  A.  S.  R.  798. 
37  U.  S.  (L.  ed.)  577;  Wehn  v.  Fall,  Notes:  24  L.R.A.(N.S.)  629;  46 
55  Neb.  547,  76  N.  W.  13,  70  A.  S.  L.R.A.{N.S.)  447;  2  Ann.  Cas.  29; 
R.  397.  16  Ann.  Cas.  1152. 

16.  Briggs  V.  Penniman,  8  Cow.  (N.  19.  Firestone  Tire  &  Rubber  Co.  o. 
Y.)  387,  18  Am.  Dee.  454.  Agnew,  194  N.  Y.  165,  86  N.  E.  1116, 

17.  Flash  V.  Conn,  109  U.  S.  371,  16  Ann.  Cas.  1150,  24  L-R.A.(N.S.) 
3  S.  Ct.  263,  27  U.  S.  (L.  ed!)  966;  628  and  note. 

Stoeker  v.  Davidson,  74  Kan.  214,  86  20.  Note:  16  Ann.  Cas.  1152. 

Pac.  136,  118  A.  S.  R.  315.  1.  Note:  16  Ann.  Cas.  1152. 

Note:  3  A.  S.  R.  851.  2.  Note:  46  L.R.A.(N.S.)  447. 
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poratioD  to  be  exbaiiated,  leaving  debts  unpaid,  is  not  necessary  to 
justify  a  creditors*  suit  to  enforce  the  statutory  liability  of  stock* 
holders,  if  the  report  of  the  commissioner  on  claims  and  that  of  the 
receiver  have  been  allowed,  which  show  that  fact.*  The  recovery  of 
judgment  against  a  corporation^  and  the  return  of  execution  unsatis- 
fied, as  a  conditaon  of  tiie  maintenance  of  an  action  a^iinst  a  stock- 
holder in  a  domestic  corporation,  are  not  necessary  before  suit  by  a 
receiver  against  a  stockholder  of  a  foreign  corporation,  which  is  per- 
mitted in  the  exercise  of  comity,  since  in  such  case  service  of  proceBs 
in  the  state  could  not  be  bad  against  the  corporation.^ 

Persona  Liable 

378.  Shareholders  Generally. — A  creditor  of  an  insolvent  corpora- 
tion is  entitled  to  hold  liable  as  a  stockholder  him  who  appears  to  be 
such  on  the  books.*^  Stockholders  may  become  such  either  by  original 
subscription,  by  direct  purchase  from  the  corporation,  or  by  subse- 
quent transfer  from  the  original  holders.®  On  the  subject  of  when  a 
person  may  be  said  to  be  ^  stockholder  there  is  some  conflict  of  opin- 
ion, but  it  is  nowhere  held  that  one  can  become  such  without  being  the 
owner  or  holder  of  stock  or  a  subscriber  therefor.'  It  is  immaterial, 
so  far  £is  the  shareholder's  statutory  liability  to  creditors  is  concerned, 
when  he  became  owner  of  the  stock,  or  from  whom  he  acquired 
it.*  To  make  a  person  answerable  to  creditors,  he  must  be  a  stock- 
holder as  between  himself  and  the  corporation.*  It  is  not  neces- 
sary, in  an  action  to  enforce  the  individual  liability  of  stockholders, 
for  the  plaintiff  to  state  the  particular  manner  in  which  the  defend- 
ants acquired  their  stock.  The  averment  that  tliey  were  stockholders 
is  sufficient^**  If  a  complaint  avers  that  the  defendant  is  the  owner 
of  certain  shares  of  stock,  his  failure  to  deny  such  allegation  con- 
stitutes an  admission  that  he  is  such  stockholder.'* 

379.  What  Constitutes  Shareholding  —  Evidence. — To  constitute 
one  a  subscriber,  he  must  either  subscribe  himself  or  authoriw  some 
one  to  subscribe  for  him,  or  afterwards  ratify  the  unauthorized  sub- 
scription made  in  his  name.'*  But  a  certificate  in  favor  of  an  original 

9.  Flynn  v.  American  Banking  ft  8.  Barrick  v.  Gifford,  47  Ohio  St. 

Trnat  Co.,  104  Me.  141;  69  Ati.  771,  180,  24  N.  E.  259,  21  A.  S.  B.  798. 

129  A.  S.  B.  428,  19  L.B.A.(N.S.)  9.  Union  Sav.  Ass'n  v.  Seligman,  92 

428.  Mo.  635,  15  S.  W.  630,  1  A.  S.  R. 

4.  Howarth  tt.  Angle,  162  N.  Y.  179,  776. 

66  N.  E.  489,  47  L.R.A.  725.  10.  Note:  3  A.  S.  R.  859. 

5.  Sherwood  «.  Illinois  Trust,  etc.,  11.  McGowan  v.  MeDooald,  111  Cat. 
Sav.  Bank,  195  lU.  112,  62  N.  E.  835,  57,  43  Pac.  418,  52  A.  S.  R.  149. 

88  A.  S.  B.  183.  12.  Note:  3  A.  S.  R.  829.   And  see 

6.  Note:  3  A.  S.  R.  829.  Payne  v.  Bullard,  23  Miss.  88,  55  Am. 

7.  Badger  Paper  Co.  v.  Rose,  95  Dee.  74. 
Wis.  145,  70  N.  W  302,  37  L.R.A.  162. 
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subscriber,  or  a  new  certificate  in  favor  of  the  subsequent  purchaser, 
is  not  necessary  to  render  him  liable  for  unpaid  balances;  and  the 
same  is  true  where  one  is  sought  to  be  held  individually  liable  as  a 
stockholder  for  the  debts  of  a  corporation,  under  statute.^*  One  who 
signs  a  certificate  of  incorporation  as  a  subscriber  to  shares  of  stock 
of  the  corporation  cannot  afterwards,  as  against  its  creditors,  deny  such 
subscription,  especially  after  having  participated  in  its  profits  in 
accordance  therewith.**  But  voting  as  a  stockholder  at  an  election 
will  not  estop  the  person  voting  from  showing,  in  an  action  against 
him  by  the  creditors  of  the  corporation,  that  he  was  not  a  stockholder 
therein.'*  The  stock  books  of  a  corporation  are  generally  held  to  be 
prima  facie  evidence  of  the  ownership  of  stock  in  those  whose  names 
appear  thereon  as  stockholders  for  the  purpose  of  charging  them  with 
the  corporate  debts;  but  one  who  appears  to  be  a  stockholder  upon 
the  books  may  show  that  his  name  is  there  without  right  or  author- 
ity.** However  a  receipt  of  a  dividend  on  the  shares  standing  on 
the  book  of  the  company  in  the  name  of  the  defendant,  given  by  him, 
is  strong  evidence  of  his  being  a  stockholder.** 

380.  Corporations  of  Which  Shareholders  Are  Liable. — A  "mechan- 
ical business,"  within  the  meaning  of  a  constitutional  provision  that 
"each  stockholder  in  any  corporation,  excepting  those  organized  for 
the  purpose  of  carrying  on  any  kind  of  manufacturing  or  mechanical 
business,  shall  be  liable  to  the  amount  of  his  stock,"  is  closely  alliec? 
with,  or  incidental  to,  some  kind  of  manufacturing  business.  The 
mining  of  iron  ore  is  such  a  "mechanical  busine^,"  and  stockholders 
of  a  corporation  organized  for  that  purpose  are,  therefore,  exempt  from 
the  stockholders'  added  liability.'**  But  a  corporation  organized  in 
part  for  buying,  selling,  leasing,  and  dealing  in  mineral  lands  is  not 
organized  for  an  exclusively  manufacturing  business  so  as  to  exempt 
its  stockholders,  under  the  provision  in  question.*  And  the  exception 
does  not  extend  to  a  corporation  organized  not  only  for  manufacturing 

18.  Note:  3  A.  S.  R.  830.  716,  54  Pac.  1051,  68  A.  S.  R.  391, 

14.  Note:  3  A.  S.  R.  830,  860.  refusing  to  follow  the  rule  laid  down 

16.  Thompson  v.  Reno  Sav.  Bank,  in  the  foregoing  decisions  of  the  su- 

19  Nev.  103,  7  Pac.  68,  3  A.  S.  R.  preme  court  of  the  United  States. 


16.  Bargess  v.  Seligman,  107  U.  S.  18.  Note:  3  A.  S.  R.  833. 
20,  2  S.  Ct.  10,  27  U.  S.  (L.  ed.)  359;  19.  Sanger  v.  Upton,  91  U.  S.  56, 
Union  Sav.  Ass'n  v.  Seligman,  92  Mo.  23  U.  S.  (L.  ed.)  220;  Turnbull  v. 
635,  15  S.  W.  630,  1  A.  S.  R.  776.  Payson,  95  U.  S.  418,  24  U.  S.  (Led.) 

17.  Turnbull  V.  Payson,  95  U.  S.  437. 

418,  24  U.  S.  (L.  ed.)  437;  Hawkins      20.  Cowling  v.  Zenith  Iron  Co.,  65 
V.  Glenn,  131  U.  S.  319,  9  S.  Ct.  739,  Minn.  263,  68  N.  "W.  48,  60  A.  S'.  R. 
33  U.  S.  (L.  ed.)  184;  Finn  v.  Brcwn,  471,  33  L.R.A.  508. 
142  U.  S.  56,  12  S.  Ct.  136,  35  U.  S.     1.  Anderson  t>.  Anderson  Iron  Co., 
(L.  ed.)  936.  65  Minn.  281,  68  N.  W.  49,  33  L.R.A. 

Contra,  see  Hinsdale  Sav.  Bank  v.  510. 
New  Hampshire  Banking  Co.,  59  Kan. 
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but  also  for  the  purpose  of  buying  up  the  shares  of  stock  of  aa  exist- 
ing corporation.*  An  electric  street  railway  company  is  not  a  "rail- 
road" corporation  within  the  meaning  of  the  exemption  of  the  stock- 
holders of  railroad  corporations  from  indi\'idual  statutory  liability. 
Wliile  the  word  "railroad"  or  "railway,"  as  used  in  a  law,  is  broad 
enough  to  include  street  railroads,  and  many  coses  have  arisen  wherein 
the  courts  have  held  that  the  word  does,  in  its  signification,  include 
such  corporations,  yet  each  case  has  been  determined  upon  its  own 
facts,  having  in  view  the  surrounding  circumstances,  the  context,  the 
presumed  intention  of  the  lawmakers,  and  the  general  policy  of  the 
particular  state  in  regard  to  the  matter.* 

381.  Preferred  Shareholders;  Shareholders  of  Foreign  Corporations; 
Bondholders. — ^As  preferred  stockholders  in  general  possess  the  same 
right  OS  ordinary  stockholders,  they  are  at  the  same  time  subject  to 
the  same  liabilities.  Holders  of  preferred  stock  are,  therefore,  subject 
to  the  statutory  liability,  equally  with  the  common  stockholders.* 
If  the  liability  of  a  resident  stockholder  of  a  foreign  corporation  rests 
in  contract  merely,  as  in  case  of  the  obligation  to  pay  for  shares  of 
stock  obtained  by  subscription  of  purchase,  and  the  obligation  thus 
assumed  is  valid  and  subsisting  according  to  the  law  of  the  domicil 
of  the  corporation,  it  will  be  good  everywhere,  and  will  be  enforced 
in  the  courts  of  every  other  state  or  country;  and  the  receiver  or 
.-T.ssignee  in  bankruptcj*  of  a  foreign  corporation  may  maintain  his 
iiction  against  the  resident  stockholder,  if  the  corporation  itself  could 
have  maintained  it  had  the  stockholder  been  a  citizen  of  the  state  in 
which  it  was  domiciled.*  If  the  liability  of  the  domestic  shareholder 
in  a  foreign  corporation  exists  wholly  by  virtue  of  a  foreign  statute, 
the  principle  of  law  that  the  legislation  of  one  state  has  no  operation 
in  another  state  ex  proprio  vigore,  but  only  ex  comitate,  applies.  If 
the  liability  souj^ht  to  be  enforced  is  in  the  nature  of  contract,  and  is 
not  opposed  to  the  legislation  or  public  policy  of  the  state  in  which 
it  is  sought  to  b&enforced,  the  courts  of  such  state  will  give  effect  to  it 
If  the  statute  creating  such  liability  is  penal  in  its  nature,  it  will  not 
be  enforced  outside  of  the  sovereignty  enacting  it*  The  analogy  is 
very  strong,  certainly,  between  the  case  of  a  subscription  for  stock 
of  a  corporation  and  a  subscription  by  mortgage  bondholders  for 
debenture  bonds  of  ih&  corporation.  But  mortg^ige  bondholdera  who 
subscribe  an  agreement  to  pay  the  company  a  certain  sum  in  specific 
instalments,  and  to  receive  therefor  debenture  bonds,  do  not  thereby 
become  liable  to  creditors  of  the  company  for  the  amounts  unpaid  on 

2.  Convene  v.  Mtaa.  Nat.  Bank,  79  4.  Notes:  73  A.  S.  B.  239  :  27  L.R.A. 

Conn.  163,  64  Atl.  341,  7  Ann.  Gas.  140. 

75.  6.  Note:  6  L.R.A  676.    And  we 

8.  Feranson  «.  Sherman,  116  Cal.  stipra,  par.  223. 

109, 47  Pae.  1023,  37  L.R.A.  622.  See  6.  Note:  6  LJI.A.  676.    And  we 

also  Street  Rau^wats.  supra,  par.  351. 
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such  agreement,  on  the  analogy  of  the  liability  of  stockholders  to  fhe 
extent  of  unpaid  stock  subscriptions.^ 

382.  Corporations ;  Foreign  Corporations ;  Harried  Women. — A 

corporation  having  stock  in  another  corporation  standing  in  its  own 
name  on  the  books  of  such  other  corporation  is  not  liable  in  an  action 
for  its  proportion  of  a  debt  due  from  that  corporation,  where  it  is 
prohibited  from  acquiring  title  to  the  stock,  and  it  may  avoid  lia- 
bility by  alleging  that  its  acquisition  of  title  was  ultra  vires,  even 
though  it  has  received  dividends  on  the  stock,  and  to  that  extent 
diminished  the  corporate  property  which  might  otherwise  have  beat 
applied  to  the  satisfaction  of  the  plaintiffs  debt'  Where  a  for- 
eign corporation  becomes  a  shareholder  in  a  domestic  corporation, 
it  renders  itself  liable  to  perform  such  contractual  obligations  as  are 
attached  by  the  laws  of  the  domestic  state  to  the  ownership  of  the 
stock.'  Since  a  mairied  woman  may  become  tiie  owner  of  stock  of  a 
corporation,  and  since  the  liability  of  stockholders  for  the  debts  of 
the  corporation  is  a  statutory  liability,  and  incident  to  the  ownership 
of  stock,  it  is  settled  that  a  married  woman  is  subject  to  such  liability.'® 

383.  Agents;  Fiduciaries. — ^A  person  to  whom  stock  has  been  issued, 
and  in  whose  name  the  same  stands  on  the  books  as  the  owner,  is 
liable  to  the  creditors  of  the  corporation  as  though  he  were  the  abso- 
lute owner,  although  he  was  in  fact  an  agent  or  trustee  of  the  real 
owner.**  The  rule  prevails  in  actions  to  enforce  the  personal  liability 
of  stockholders  for  the  debts  of  a  corporation  under  statutory  pro- 
visions.*^ And  therefore,  in  an  action  against  a  stockholder  to  subject 
the  amount  due  from  him  for  unpaid  subscriptions  to  the  payment 
of  an  unsatisfied  judgment  against  the  corporation,  it  is  competent 
to  show  that  he  was  the  real  owner  of  only  part  of  the  shares  of  stock 
issued  to  him  by  tlie  corporation,  and  that  the  other  shares  standing 

7.  Pettibone  v.  Toleilo,  C.  &  St.  L.  Bassel  v.  People's  Sav.  Bank,  39  Mich. 
R.  Co.,  148  Mass.  411,  19  N.  £.  337,  671,  33  Am.  Rep.  444. 


8.  California  Sav.  Bonk  v.  Kennedy,  27  Pae.  674,  30  Fae.  77G,  20  A.  S.  R. 
167  U.  S.  362,  17  S.  Ct.  831,  42  U.  S.  158;  Sherwood  v.  Illinois  Trust,  etc., 
(L.  ed.)  198,  reversing  101  Cal.  495,  Sav.  Bank,  195  111.  112,  G2  N.  £.  835, 
35  Pac.  1039,  40  A.  S.  R.  G9.  88  A.  S.  R.  183;  Hale  «.  Walker,  31 

9.  Converse  v.  2Etn&  Kat.  Bank,  79  la.  344,  7  Am.  Rep.  137;  Flynn  v. 
Conn.  163,  64  Atl.  341,  7  Ann.  Cas.  American  Banking,  ete.,  Co.,  104  Me. 


10.  Keyser  e.  Hitz,  133  U.  S.  138,  19  Ii.R.A.(N.S.)  42S:  Kerr  v.  Urie, 

10  S.  Ct.  290,  33  U.  S.  (L.  ed.)  531;  86  Md.  72,  37  Atl.  789,  63  A.  S.  R. 

Christopher  v.  Norvell,  201  U.  S.  216,  493,  38  L.R.A.  119;  Converse  v.  Pant, 

26  S.  Ct.  502,  50  U.  S.  (L.  ed.>  732,  228  Pa.  St.  156,  77  Atl.  429,  30  L.R.A. 

5  Ann.  Cas.  740  and  note;  Norwood  v.  (N.S.)  1092  and  note. 

Francis,  25  App.  Cas.  (D.  C.)  463,' 4  Note:  3  A.  S.  R.  832. 

Ann.  Cas.  865.  12.  Kerr  v.  TJrie,  86  Md.  72,  37  Atl. 

Note:  3  A.  S.  B.  867.    See  also  789.  63  A.  S.  R.  493,  ,38  L.R.A.  119. 


1  L.B.A.  787. 


11.  Baines  v.  Babcock,  95  Cal.  581, 


75. 


141,  69  AU,  771,  129  A.  S.  R.  379, 


Note:  3  A.  S.  R.  832,  865. 
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in  his  name  were  actually  owned  by  other  persons.'*  The  fact  that 
a  person  appearing  on  the  books  of  a  corporation  as  stockholder  was 
there  designated  as  "trustee"  does  not  relieve  him  from  liability  to 
creditors,  if  there  is  no  evidence  that  he  did  not  in  fact  hold  such 
Block  as  its  owner.'^  One  desiring  to  claim  statutory  protection 
exempting  from  liabili^  as  stockholder  a  person  holding  stock  as 
trustee  or  in  a  fiduciary  relation  must  cause  his  representative  char- 
acter and  the  identity  of  the  true  owner  to  appear  on  the  records  of 
the  corporation. 1*  Sometimes,  however,  statutes  provide  that  persons 
holding  stock  in  a  representative  capacity,  such  as  trustees,  executors, 
and  guardians,  and  persons  holding  stock  as  collateral  security,  shall 
not  be  personally  liable  as  stockholders,  but  the  person  or  estate  repre- 
sented, or  the  pledgor,  as  the  case  may  be,  shall  be  liable.  Under 
such  a  statute,  it  has  been  held  that  where  one  was  sought  to  be 
individually  charged  as  a  stockholder,  evidence  was  proper,  on  his 
part,  to  show  that  an  assignment  of  stock,  absolute  on  its  face,  was  in 
fact  given  and  held  as  collateral  security  only."  It  has  been  held  that 
ft  trustee  who  permits  stock  to  stand  on  the  register  of  the  corporation 
in  his  individual  name,  without  discl(»ing  tiie  fact  of  the  trusteeships 
is  not  entitled  to  the  benefit  of  a  provision  in  a  statute  creating  a 
stockholders'  liability,  that  no  person  holding  stock  as  executor,  admin- 
istrator, guardian,  or  trustee  shall  be  personally  subject  to  any  liability 
as  a  stockholder.  1' 

384.  Pledgees'  Liability  Generally. — In  the  absence  of  an  express 
Btatute  to  the  contrary,  it  is  well  established  that  one  to  whom  stock 
has  been  transferred  in  pledge  or  as  collateral  security,  and  who 
appears  on  the  books  of  the  corporation  as  owner  o,f  the  stock,  is  liable 
as  a  stockholder  to  pay  calls  on  unpaid  stock  subscriptions,  and  to 
respond  to  creditors  under  statutes  imposing  liability  on  stockholders 
for  corporate  debts.**  For  this  rule  several  reasons  have  been  given. 
One  is  that  the  pledgee  is  estopped  to  deny  his  liability  where  he  has 
voluntarily  held  himself  out  to  the  public  as  the  owner  of  the  stock, 

IS.  Baines  v.  Babcock,  95  Cal.  581,  U.  S.  (L.  ed.)  448;  Hale  v.  Walker, 

27  Pac.  674,  30  Pae.  776,  29  A.  S.  R.  31  la.  344,  7  Am.  Rep.  137;  Tiemey 

158.  V.  Ledden,  143  la.  286,  121  N.  W. 

14.  Flynn «.  American  Banking;,  etc.,  1050,  21  Ann.  Caa.  105  and  note; 
Co.,  104  Me.  141,  69  Atl.  771,  129  Flynn  o.  American  Banking,  etc,  Co., 
A.  S.  R.  378,  19  L.R.A.(N.S.)  428.  104  Me.  141,  69  Atl.  771.  129  A.  S. 

15.  Sherwood  v.  niinois  Tmst,  etc,  R.  378, 19  L.R.A.(N.S.)  428;  Marshall 
Sav.  Bank,  195  Bl.  112,  62  N.  £.  835,  Field  &  Co.  v.  Evans,  Johnson,  Sloan 
88  A.  S.  R.  183.  &  Co„  106  Minn.  85,  118  N.  W.  55, 

16.  Note:  3  A.  S.  R.  866.  19  L.R.A.(N.S.)  249  and  note. 

17.  Converse  v.  Paret,  228  Pa.  St  Notes:  3  A.  S.  R.  865;  121  A.  S.  R. 
156,77  Atl.  429,  30  L.R.A.(N.S,)  1092.  197  ;  36  L.R.A.  139;  10  Ann.  Cas.  78a 

18.  Pullman  tt.  Upton,  96  U.  S.  328,     As  to  the  rights  and  UabilitioB  of 
24  U.  S.  (L.  ed.)  K18;  Qermania  Na-  pledgees  graeroUy,  see  PuBtoaa. 
tional  Bank  «.  Gaae,  99  U.  S.  628,  25 
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as  Ids  denial  of  ownership  is  inconsistent  with  the  representations  he 
has  made;  another  is  that  by  taking  the  legal  title  the  pledgee  has 
released  the  former  owner;  and  a  third  is  that  after  the  pledgee  has 
taken  the  apparent  ownership  and  thus  become  entitled  to  receive 
dividends,  vote  at  elections  and  enjoy  all  the  privileges  of  owner- 
ship, it  would  be  inequitable  to  allow  him  to  escape  the  responsibil- 
ities of  a  stockholder."  Holders  of  stock  issued  directly  as  collateral 
are  not  liable  thereon  as  stockholders,  unless  they  have  permitted 
themselves  to  be  held  out  in  that  character  and  thus  have  induced 
creditors  to  extend  credit  to  the  corporation.  And  where  stock 
is  illegally  issued  by  a  corporation  as  collateral  security,  the  pledgee 
is  not  liable  to  creditors  as  a  stockholder.**  Though  stock  is  issued 
by  a  corporation  directly  to  the  person  named  therein  as  holder, 
yet  if  it  was  issued  to  him  to  secure  the  performance  of  an  agree- 
ment, he  is  a  pledgee,  and  not  a  stockholder,  and  cannot  be  held 
liable  to  a  creditor  of  the  corporation  on  the  ground  that  the  cer- 
tificate falsely  recited  that  it  was  fully  paid.*  In  some  jurisdictions 
statutes  have  been  enacted  expressly  exempting  persons  holding  stock 
as  collateral  security  from  personal  liability  as  stockholders.  The 
purpose  of  these  lav^  is  to  prevent  the  injustice  of  making  a  person 
liable  as  the  owner  of  stock  when  he  only  holds  it  by  way  of  security, 
and  to  prevent  the  putting  of  a  clog  on  this  speciep  of  property  which 
would  have  the  effect  of  making  it  unavailable  to  the  owner  or  of 
deterring  prudent  and  responsible  men  from  accepting  positions  of 
trust  where  any  such  property  was  concerned.*  Under  such  a  statute 
it  has  been  held  that  a  pledgee  is  liable  as  a  stockholder  where  he  is 
registered  as  owner  of  the  stock  on  the  books  of  the  company,*  but 
a  mere  pledgee  of  stock  who  is  not  registered  as  owner,  is  not  liable  to 
creditors  as  a  shareholder.*  One  who,  on  the  books  of  a  corporation, 
appears  as  a  stockholder  cannot  escape  liability  by  showing  that  he 
holds  the  stock  as  collateral  security  for  the  payment  of  a  debt  if  the 
statutes  of  the  state  provide  for  the  keeping  of  a  book  by  the  corpora- 
tion containing  a  list  of  stockholders,  and  that  the  entries  on  such 
book  shall  be  conclusive  evidence  against  directors  and  stockholders 
of  the  number  of  shares  held  by  each.* 

385.  Entry  in  Books  as  Affecting  Pledgee's  Liability.— The  holder 
of  stock  as  collateral  security,  if  he  does  not  appear  as  owner  on  the 
books  of  the  corporation  and  has  not  been  held  out  or  represented 
as  the  owner  of  the  stock,  is  not  liable  as  a  stockholder.^  So  if  a  d^tor 

19.  Kote:  10  Ann.  Gas.  783.  3.  Note:  10  Ann.  Gas.  785. 

20.  Note:  10  Ann.  Gas.  785.  4.  Andezson  «.  Philadelphia  Ware- 

1.  Colonial  Trust  Go.  «.  McMillan,  house  Go.,  Ill  U.  S.  479,  4  8.  Ct  525, 
188  Mo.  547,  87  S.  W.  933,  107  A.  28  U.  S.  (U  ed.)  478. 

S.  H.  335.  6.  Hurlbnrt  v.  Arthur,  140  Gal.  103, 

2.  Burgess  v.  Seligmon,  107  U.  8.  73  Pac.  734,  98  A.  S.  R.  17. 

20,  2  S.  Gt.  10,  27  U.  S.  (L.  ed.)  359.     6.  Welles  «.  Lairafaee,  36  Fed.  866, 
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turns  stock  over  to  his  creditor  without  anything  being  said  by  either 
party  in  reference  to  buying  or  selling,  or  as  to  its  value,  such  transfer 
will  be  considered  to  be  as  collateral  security,  and  the  transferee  can- 
not be  held  liable  for  the  debte  of  such  corporation.' .  One  to  whom 
corporate  stock  has  been  transferred  as  collateral  security,  the  stock 
being  so  registered  in  the  corporation  record,  thereby  showing  his 
true  relation  thereto,  is  not  liable  as  a  stockholder,^  and  a  pledgee  of 
stock  is  not  liable  as  a  stockholder  where  the  stock  is  registered  on 
the  books  of  the  company  "as  collateral."  *  Furthermore  the  words, 
"issued  for  collateral  security  for  note  of  even  date,"  written  upon 
the  printed  stub  of  a  certificate  of  stock  in  the  stock  book  of  the  cor- 
poration/ are  held  sufficiently  to  advise  creditors  of  the  conditions 
and  tmns  upon  which  the  stock  is  held.^** 

386.  Estate,  Heirs,  Devisees. — ^It  is  a  well-settled  rule  that  the  lia- 
bility of  a  stockholder  for  unpaid  subscriptions  and  also  under  statute 
may  be  enforced  against  his  estate.^^  The  general  individual  liability 
of  stockholders  for  the  corporate  debts  is  a  contract  liability,  aiid  not 
a  penalty,"  and  it  is  on  this  ground  that  it  is  deemed  to  survive  against 
the  personal  representative.^'  And  so  where  a  liability  imposed  by 
statute  is  in  the  nature  of  a  penalty,  the  estate  of  the  stockholder  is 
not  liable.^*  In  some  states,  contrary  to  the  great  weight  of  authority, 
it  is  held  that  the  estate  of  a  deceased  shareholder  is  not  liable  to 
creditors  of  the  corporation."  The  claim  against  the  estate  of  a 
deceased  stockholder  is  not  such  a  claim  as  can  be  allowed  by  a 
probate  court,  but  suit  must  be  brought  to  enforce  the  liability.** 

387.  Transfer  of  Shares  Inter  Vivos. — The  obligation  to  make 
good  unpaid  portions  of  capital  stock  when  necessities  of  creditors 
require  it  is  a  cha^  on  the  stock  which  passes  with  it  to  the  trans- 
ferees thereof,  subject  to  exceptional  instances  where  the  original 
subscribers  are  notwithstanding  liable  by  charters  or  general  statutory 
provisions.      When  a  subscriber  in  good  faith  transfers  his  stock, 

2  L.R.A.  471;  Andrews  v.  National  10.  Maxshall  Field  &  Co.  v,  Evans, 

Foundry,  etc,  Works,  76  Fed.  166,  46  Johnson,  Sloan  &  Co.,  106  Minn.  85, 

U.  S.  App.  281,  22  C.  C.  A.  110,  36  118  N.  W.  55,  19  L.R.A.(N.S.)  249. 

LJI.A.  139  and  note;  Borland  v.  Ne-  H.  Douglass  v.  Loftus,  85  Kan.  720, 

vada  Bank  of  San  Francisco,  99  Col.  119  Pac.  74,  Ann.  Cas.  1913A  378 

89,  33  Pac.  737,  37  A.  S.  R.  32.  and  note;  Thompson  «.  Reno  Savings 

Notes:  121  A.  S.  R.  198;  19  L.B.A.  Bank,  19  Nev.  242,  9  Pac  121,  3  A. 

(N.S.)  249;  10  Ann.  Cas.  784.  S.  B.  883. 

7.  Borland  v.  Nevada  Bank  of  San  Not«:  3  A.  S.  R.  847. 
Francisco,  99  Cal.  89,  33  Pac.  737,  As  to  the  general  principle  iovolved 
37  A.  S.  R.  32.  see  Execdtoss  and  Adicikisisaiqrs. 

8.  Adams  v.  Clark,  36  Colo.  65,  65  12.  See  supra,  par.  361. 
?ac  642,  10  Ann.  Cas.  774;  Marsball  IS.  Note:  3  A.  S.  R.  869. 
Field  &  Co.  v.  Evans,  Johnson,  Sloan  14.  Note:  Ann.  Cas.  1913A  385. 
ft  Co.,  106  Minn.  85,  118  N.  W.  55,  16.  Note:  Ann.  Cas.  1913A  385. 
19  L.RA.(N.S.)  249  and  note.  16.  Note:  Ann.  Cas.  1913A  385. 

9.  Note:  10  Ann.  Gas.  784.  17.  Webster  v.  Upton,  91  U.  S.  66^ 
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which  has  not  been  fully  paid  up,  and  the  transfer  is  accepted  and 
recognized  by  the  corporation,  the  subscriber  is  released  from  further 
liability  to  corporate  creditors;  and  in  the  same  manner  the  stock- 
holder is  released  of  his  added  statutory  liability  ^* — ^unless,  of  course, 
tiie  charter  or  some  general  statute  provides  that  they  shall  continue 
liable.**  Accordingly,  it  is  held  that  a  stockholder  in  a  going  corpora- 
tion may  make  a  bona  fide  gift  and  transfer  of  his  stock,  and  after  such 
transfer  is  duly  registered  and  the  corporation  becomes  insolvent,  the 
donor  cannot  be  held  liable  on  the  stock  unl^  he  knew  of  the 
insolvency  at  the  time  of  making  the  transfer.^  As  a  stockholder  is 
discharged  from  liability  by  a  valid  transfer  of  his  stock,  in  good 
faith,  so  his  transferee  becomes  responsible  while  he  retains  the  owner- 
ship of  ihe  stock.'  It  is  settled  that  an  express  promise  to  pay  the 
unpaid  balance  is  not  necessary  to  render  either  the  original  holder 
or  the  subsequent  transferee  of  the  stock  liable  therefor.'  The  liabil- 
ity of  transf^ees  for  unpaid  stock  is  expressly  regulated  by  statute 
in  some  cases.*  Under  some  of  the  enactments  a  subscriber  cannot, 
by  an  assignment  of  his  stock,  escape  liability  for  the  unpaid  portion 
of  his  subscription.'  And  the  statutory  liability  of  stockholders  has 
been  held  in  some  instances  to  attach  in  favor  of  creditors  at  the  time 
the  debt  is  contracted  or  the  liability  incurred  by  the  corporation, 
and  not  to  be  discharged  by  the  subsequent  assignment  or  transfer 
of  the  stock,  the  successive  assignees  being  deemed  impliedly  to  under- 
take to  indemnify  or  discharge  the  assignor  from  the  liability  which 
attached  to  him  while  he  held  the  stock.*  Again,  it  has  been  held 
that  stockholders  cannot  by  tranirfer  of  their  stock  relieve  themselves 
from  their  individual  liability  to  servants  or  employees  for  wages 
previously  earned  in  the  service  of  the  corporation.^  Under  some  of 
the  statutes  both  t^e  assignor  and  assignee  of  unpaid  stock  are  lii^le 
for  any  instalments  which  may  thereafter  accrue,  and  may  be  pro- 
ceeded against  in  the  manner  provided  by  the  statute,  and  the  person 
in  whose  name  the  shares  stand  on  the  books  of  the  company  shall 
be  deemed  its  owner  as  regards  the  company." 

388.  Good  Faith  as  Essential  to  Discharge  of  Transferor.— While 
it  is  true  that  stockholders  generally  have  a  right  to  transfer  their 

23  U.  S.  (L.  ed.)  384;  BeU'a  Appeal,  2.  Note:  3  A.  S.  R.  831. 

115  Pa.  St.  88,  8  Atl.  177,  2  A.  S.  R.  3.  Note:  3  A.  S.  R.  829. 

532.  4.  Note:  30  L.R.A.(N.S.)  287. 

18.  Notes:  3  A.  S.  R.  830;  47  L.R.A.  6.  Boice  v.  Hodge,  51  Obio  St.  236, 
257;  Ann.  Cas.  1912B  493.  37  N.  E.  265,  46  A.  S.  R.  589.  And 

19.  Earle  v.  CaTSon,  107  Fed.  639,  see  Cammack  v.  Levy,  120  La.  873, 
46  C.  C.  A.  498,  60  L.R.A.  266;  Weak-  45  So.  925,  124  A.  S.  R.  443. 

ley  ti.  McClarty,  136  Ky.  837,  125  S.  6.  Harpold  v.  Stobart,  46  Ohio  St 

W.  265,  136  A.  S.  R.  279.  397,  21  N.  E.  637,  12  A.  S.  R.  618. 

20.  Note:  3  A.  S.  R.  830.  7.  Jackson  v.  Meek,  87  Tenn.  69, 
1.  Foster      Row,  120  Mioh.  1,  79  9  S.  W.  225,  10  A.  S.  R.  620. 

N.  W.  696,  77  A.  S.  R.  565.  8.  Sprague  v.  National  Bank  of 
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shares,  and  thus  disconnect  themselves  from  the  corporation  and  from 
any  responsibility  on  account  of  it^  yet  it  is  equally  true  that  there 
are  some  limits  to  this  right.  It  is  not  every  transfer  that  releases  a 
stockholder  from  his  responsibility  as  such.  The  decisions  of  the 
various  courts  in  the  United  States,  which  have  passed  on  the  ques- 
tion, appear  to  be  in  general  agreement  in  holding  that  a  transfer  of 
stock  made  by  the  stockholder  for  the  mere  purpose  of  evading  lia- 
bility for  corporate  debts,  is  fraudulent  and  void  as  to  corporate 
creditors,  and  that  such  transferor  may  be  treated,  for  the  purpose 
of  the  statutory  liability,  as  a  stockholder,  and  held  liable  as  prescribed 
in  the  statute.  In  order  that  the  stockholder  may  relieve  himself  from 
liability  to  creditors  of  the  corporation,  the  transfer  must  be  bona  fide.* 
Nor  does  it  affect  the  case  that  the  corporation  has  consent«d  to  the 
transfer.^**  The  reason  usually  given  for  this  rule  is  that  a  transfer 
made  for  the  mere  purpose  of  evading  a  statutory  liability  for  cor- 
porate debts  is  a  fraud  on  the  creditors  of  the  corporation,  for  wliich 
the  transferor  should  be  held  to  the  same  liability  to  the  creditors  as 
before  the  transfer.^^  So  transfers  of  stock  in  a  failing  corporation, 
made  by  the  transferor  for  the  purpose  of  escaping  his  liability  as  a 
shareholder  to  a  person  who  from  any  cause  is  incapable  of  respond- 
ing in  respect  to  such  liability,  are  void  as  to  creditors  of  the  corpnru- 
tion  and  other  shareholders,  although,  aa  between  the  parties  them- 
selves, the  transfers  may  be  valid.''  But  if  the  transfer  be  made 
honestiy,  and  without  any  intention  of  defeating  the  (editors,  the 
mere  fact  that  the  purchaser  was  insolvent  at  the  time  is  not  sufficion^ 
to  hold  the  transferor  still  liable  for  the  debts.'*  The  rule  obtains 
in  England  that  a  transfer  of  stock,  although  made  for  the  mere 
purpose  of  avoiding  liability  to  the  coq>oration's  creditors,  is  sufficient 
to  relieve  the  transferor  from  such  liability  if  -  it  is  made  "out  and 
out,"  that  is,  completely,  bo  as  to  divest  the  transferor  of  all  interest 
in  the  stock." 

America,  172  III.  149,  50  N.  E.  19,  64  619,  34  AU.  923,  52  A.  S.  R.  858. 
A.  S.  E.  17,  42  L.R.A.  606.  Notes:  3  A.  S.  R.  831,  866;  121 

Note:  47  L.R.A.  256.  A.  S.  R.  198;  47  L.R.A,  262;  10  Ann. 

9.  Germania  National  Bank  v.  Case,  Cas.  785 ;  18  Ann.  Cas.  341. 
99  U,  S.  628,  25  U.  S.  (L.  ed.)  448;     10.  Note:  3  A.  S.  R.  831. 
Bowden  v.  Johnson,  107  U.  8.  251,     11.  Note:  6  Ann.  Gas.  429. 
2  8.  Ct  246,  27  U.  8.  (L.  ed.)  386;      12.  Richmond  v.  Irons,  121  D.  S. 
McDonald  v.  Dewey,  202  U.  8.  510,  27,  7  S.  Ct.  788,  30  U.  8.  (L.  ed.) 
28  8.  Ct.  731,  50  U.  8.  (L.  ed.)  1128,  864:  Peters  v.  Bain,  133  U.  8.  670, 
6  Ann.  Cas.  419  and  note;  HaU  ft  10  S.  C7t  354,  33  U.  S.  (L.  ed.)  696; 
Farley  t?.  Alabama  Terminal  &  Improv.  Rider  t».  Fritchei^  49  Ohio  St.  285,  30 
Co.,  143  Ala.  464,  39  So.  285.  5  Ann.  N.  E.  692,  15  L.R.A.  513;  Burt  v. 
Cas.  363,  2  L.R.A.(N.S.)   130  and  Real  Estate  Exchange,  >75  Pa.  St. 
note;  Wishard  v.  Hansen,  99  la.  307,  619,  34  Atl.  923,  52  A.  8.  R.  85& 
68  N.  W.  691,  61  A.  S.  R.  238;  Bart     13.  Note:  3  A.  8.  R.  866. 
V.  Real  EsUte  Exchange,  175  Pa.  St.     14.  Note:  •  Ann.  Cas  430. 
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389.  Notice,  Knowledge  or  Consent  as  Affecting  Liability  of  Trans- 
feree.— As  regards  the  common-law  liability  to  the  extent  of  unpaid 
subscriptions,  the  rule  is  well  settled  that  a  transferee  of  stock  from 
the  original  subscriber,  taking  with  notice  that  the  stock  is  not  fully 
paid  up,  is  liable  to  creditors  of  the  corporation  to  the  extent  of  the 
amount  unpaid."  And  so  where  transferees  have  notice  that  stock 
was  issued  in  consideration  of  over  valued  property,  they  may  be  held 
liable  for  the  unpaid  balance.^  In  some  cases  tiansferees  of  stock 
have  been  held  liable  on  the  ground  of  privity  between  the  corporation 
and  the  transferee,  without  express  reference  to  notice  being  made;  ^' 
other  cases  without  express  reference  to  notice,  have  held  transferees 
liable  on  the  principle  that  they  take  subject  to  all  immunities  and 
liabilities,  since  stock  is  not  in  the  nature  of  negotiable  paper; "  but 
the  better  rule  is  that  a  transferee  in  good  faith  who  takes  without 
notice  that  the  stock,  which  purports  on  its  face  to  be  fully  paid  up, 
is  not  in  fact  fully  paid  up,  incurs  no  liability  either  to  the  corpora- 
tion or  to  corporate  creditors  for  the  amount  unpaid. So  purchasers 
in  the  open  market  of  stock  purporting  to  be  fully  paid,  who  have 
no  notice  that  it  is  in  fact  not  fully  paid,  are  not  liable  for  the  unpaid 
amount.-'*  The  burden  is  on  the  transferee  to  show  that  he  is  a  bona 
fide  pvirchaser  without  notice  that  the  stock  is  not  fully  paid  for.^  A 
purchaser  in  good  faith  of  stock  from  the  original  subscribers  is  liable 
for  unpaid  subscriptions  of  which  he  has  no  actual  notice,  but  which 
appear  from  the  books  of  the  corporation,  although  the  sellers  of  tho 
stock  represent  that  the  stock  is  fully  paid.*  And  a  transferee  with 
knowledge  that  stock  is  not  in  fact  fully  paid  is  liable,  although  it  is 
marked  fully  paid.^  A  purchaser  at  an  execution  sale  of  stock  which 
the  execution  defendant  had  previously  transferred  in  good  faiU> 
on  the  books  of  the  corporation  as  collateral  security,  acquires  no 
title  by  such  purchase  so  as  to  make  him  chargeable  with  liability 

16.  Spragne  v.  National  Bank  of  v.  Harding,  235  Pa.  St.  79,  83  Atl. 

America,  172  III.  149,  50  N.  E.  19,  586,  Ann.  Cas.  1914B  744  and  note; 

64  A.  S.  R.  17,  42  L.R.A.  60J.  Davies  v.  Ball,  64  Wash.  292,  U6 

Notes:  30  L.B^.(N.S.)  284  }  3  Ann.  Pae.  833,  Ann.  Cat.  1914B  760  and 

Cas.  1120.  note. 

16.  Boulton  Carbon  Co.  v.  Mills,  78  Notes:  3  A.  S.  R.  820;  38  LlR.A. 

la.  460,  43  N.  W.  290,  5  L.R.A.  649.  494  ;  30  L.R.A.(N.S.)  286;  3  Ann.  Caa. 


18.  Perkins  v.  Cowles,  157  Cal.  625,  79,  83  Atl.  586,  Ann.  Cas.  1914B  744. 
108  Pac.  711,  137  A.  S.  R.  158,  30  Note:  30  LJl.A.(N.S.)  236. 
L.RA.(N.S.)  283;  Crandall  t>.  Lincoln,  1.  Note:  3  Ann.  Cas.  1120. 

52  Conn.  73,  52  Am.  Rep.  560.  2.  Perkins  v.  Cowles,  157  Cal.  625, 

Note:  30  L.R.A.(N.S.)  284.  108  Pac.  711,  137  A.  S.  B.  158,  30 

19.  SpragTie  v.  National  Bank  of  L.R.A.(N.S.)  283. 

America,  172  lU.  149,  60  N.  E.  19,  9.  Note:  30  h.RJLiNS.)  285. 
64  A.  S.  B.  17,  42  L.BJI.  606;  French 
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as  a  stockholder  to  the  creditora  of  the  corporation  *  To  render  a 
transferee  liable  as  a  stockholder  the  stock  must,  of  course,  have  been 
transferred  to  him  wi^  his  consent.*  The  transfer,  on  the  books  of 

a  corporation,  of  stock  by  persons  holding  it  as  collateral  security,  to 
one  who  had  bid  oflf  such  stock  on  execution  against  his  debtor,  who 
had  pledged  it  as  collateral,  does  not  make  him  liable  as  a  stockholder, 
where  such  transfer  is  made  without  his  request  or  knowledge.  The 
fact  that  ho  had  bid  it  off  on  execution  does  not,  by  implicatioQ, 
authorize  such  transfer.*  But  if  a  transferee  acquiesces  in  the  transfer 
after  knowledge  this  is  such  a  ratification  of  the  transfer  as  to  render 
him  liable.^ 

390.  Mode  and  Form  of  Traiisfer.-*-To  effect  the  release  of  the 
subscriber  the  transfer  must  be  perfected  so  that  the  transferee  has 
assumed  the  liability  of  the  traosferor.*  The  general  rule  is,  that 
the  books  of  a  corporation  furnish  evidence  as  to  the  persons  who  are 
entitled  to  the  rights  and  privileges  of  stockholders  and  to  whom 
creditors  may  look  for  payment  in  the  event  of  the  insolvency  of  the 
corporation.  Creditors  of  the  corporation  are  presumed  to  have  relied 
on  the  books.  Accordingly,  where  a  stockholder  who  transfers  his 
stock  fails  to. have  the  transfer  registered  on  the  corporate  books,  he 
remains  liable  as  a  stockholder  to  the  creditors  of  the  corporation.' 
The  liability  of  a  sulwcriber  will  not  be  dischai^ed  by  an  informal 
ex  parte  transfer,  not  entered  on  the  books  of  the  company,  nor 
recognized  by  it,  although  the  transfer  be  in  writing,  and  accompanied 
by  a  private  f^reement  that  the  transferor  should  not  be  liable  for 
anything  unpaid  on  the  shares.*"  A  statutory  requirement  that  the 
pr^ident  and  secretary  of  a  corporation  shall  file  with  the  secretary  of 
state  a  statement  of  each  transfer  of  stock  made  on  the  boo^  of  the 
corporation,  and  that  no  transfer  of  stock  ebell  be  legal  or  binding 
until  such  statement  is  so  made,  has  been  held  to  impose  on  those 
owning  and  selling  corporate  stock  the  duty,  in  order  to  relieve  them- 
selves of  liability  for  the  debts  of  the  corporation,  of  taking  some 
further  step,  if  necessary,  after  having  caused  the  transfer  to  be  duly 
entered  on  tihe  books  of  the  company,  to  cause  the  pubUc  record  to  be 

1  Simmons  v.  Hill,  96  Mo.  679,  10  9.  Bracken  v.  Nicol,  124  Ky.  628, 
S.  W.  61,  2  L.R.A.  476.  99  S.  W.  920,  14  Ann.  Cas.  896,  11 

5.  Reid  t..  Dejamette,  123  Ga.  787,  L.R.A.(N.S.)  818;  Harpold  v.  Sto- 
51  S.  E.  770,  3  Aim.  Cos.  1117  and  bart,  46  Ohio  St.  397,  21  N.  E.  637, 
note.  15  A.  S.  R.  618;  Parker  «,  Carolina 

Notes:  3D  L.R.A.(N.S.)  288;  Ann.  Sav.  Bank,  53  S.  C.  583,  31  S.  £.  673, 
Cas.  1914B  755.  69  A.  S.  H.  888.. 

6.  Simmons  v.  Hill,  96  Uo.  879,  10  Notes:  3  A.  S.  R.  864;  14  Ann.  Cas. 
S.  W.  61,  2  L.R.A.  476.  899. 

7.  Keyser  v.  Hitz,  133  U-  S.  138,  10.  BeU'a  Appeal,  115  Pa.  St.  88^ 
10  S.  Ct  290,  33  U.  S.  (L.  ed.)  531.  8  AtL  177,  2  A.  S.  B.  532.  ' 

Note:  3  Ann.  Cas.  1121.  Note:  3  A.  S.  B.  830. 

S.  Note:  47  L.B.A.  260. 
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nmile.''  It  is  generally  held,  however,  that  where  a  stockholder  has 
made  a  bona  fide  sale  of  his  stock  and  has  done  everything  in  his 
power  to  comply  with  all  the  statutory  requirements,  or  other  mlefi  or 
by-laws  regulating  stock  transfers,  he  ceases  to  be  liable  where  through 
the  fault  or  omission  of  the  corporation  the  transfer  is  not  entered  on 
the  stock  book.^^  On  the  other  hand,  it  has  been  held  that  a  mere 
request  to  register  the  transfer,  the  transferor  relying  on  the  statement 
of  the  secretary  of  the  company  that  he  will  make  the  change,  is  not 
sufficient,  since  the  transferor  by  process  of  law  can  compel  the 
transfer.** 

391.  Chronologic  Relation  of  Transfer  and  Debt. — ^As  a  general 
rule,  stockholders  are  liable  only  for  the  debts  of  the  corporation  con- 
tracted while  they  were  stockholders.'*  So  if  a  solvent  stockholder 
transfers  his  shares,  in  good  faith,  to  one  who  is  insolvent  at  the  time 
when  the  stockholders'  liability  is  subjected  to  the  payment  of  debts, 
a  fund  derived  from  assessments  levied  on  such  transferring  share- 
holders must  be  applied  exclusively  to  the  payment  of  creditors  whose 
claims  existed  at  the  time  of  such  transfer.  It  cannot  go  into  a  com- 
mon fund  to  be  distributed  pro  rata  among  all  the  creditors  of  the 
corporation.''  If  the  charter  or  otiier  statute  simply  provides  that 
"the  stockholders"  shall  be  personally  liable  for  the  debts  of  the  cor- 
poration, then,  according  to  a  respectable  line  of  cases,  only  those  who 
were  stockholders  at  the  time  the  debt  was  contracted,  and  not  those 
who  became  such  afterwards,  are  liable.*^  It  has  been  held  that  the 
shareholder  is  not  liable  to  creditors  who  become  such  after  the  trans- 
fer has  been  duly  recorded,  though  he  is  liable  to  creditots  who  become 
such  after  the  sale  but  before  the  recording  of  the  transfer.*'  Under 
some  statutes  it  is  held  that  the  transferee  is  liable  to  the  statutory 
amount  for  all  the  existing  debts  of  the  corporation,  irrespective  of 
whether  they  were  contracted  before  or  after  he  became  a  stock- 
holder.'*  So  original  stockholders,  who  make  false  statements  as  to 

11.  Henley  ».  Myers,  76  Kan.  723,  Bank,  62  Ohio  St.  446,  57  N.  E.  320, 
93  Pac.  168,  93  Pac.  173,  17  L.R.A.  78  A.  S.  R.  734. 

(N.S.)  779.  16.  Bond  v.  Appleton,  8  Mass.  472, 

12.  Whitney  v.  Butler,  118  U.  S.  5  Am.  Dee.  111. 

655,  7  S.  Ct.  61,  30  U.  S.  (L.  ed)  Notea:  99  Am.  Deo.  434  ;  3  A.  S.  R. 

266;  Bracken  v.  NicoU,  124  Ky.  628,  860. 

99  S.  W.  920,  14  Ann.  Gas.  896  and  17.  McDonald  c.  Dewey,  202  U.  S. 

note,  11  L.R.A.(N.S.)  818  and  note;  510,  26  S.  Ct.  731,  50  U.  S.  (L.  ed.) 

Weakley  v.  MeClarty,  136  Ky.  837,  1128,  6  Ann.  Cas.  419.  See  also  SeUg 

125  S.  W.  265,  136  A.  S.  R.  279.  v.  Hamilton,  234  U.  S.  652,  34  S.  Ct. 

13.  Note:  14  Ann.  Cas.  900.  926,  58  U.  S.  (L.  ed.)  1518. 

14.  Judson  V.  Rossie  Qalena  Co.,  9  18.  Flynn  v.  American  Banking  & 
Paige  (N.  Y.)  598,  38  Am.  Dec.  569;  Trust  Co.,  104  Me.  141,  69  Atl.  771, 
Harpold  v.  Stobart,  46  Ohio  St.  397,  129  A.  S.  R.  378,  19  LJl-A.(N.S.) 
21  N.  E.  637,  15  A.  S.  R.  618.  428. 

Note:  3  A.  S.  R.  864.  Notes:  3  A.  S.  B.  861;  8  Ann.  Cm. 

15.  Wick  Nat.  Bank  «.  Union  Nat.  1120. 
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the  amount  of  capital  stock  actually  paid  into  the  corporation,  will 
not  be  permitted  to  escape  liability  to  its  creditors  who  became  such 
after  a  transfer  of  such  stock.^'  It  has  also  been  held  that  certain  acts 
of  incorporation  and  other  statutes  impose  a  liability  for  tlie  debts 
of  the  corporation  both  on  stockholders  who  were  such  when  the 
debte  were  contracted  and  stockholders  who  are  such  when  the  action 
is  bi^ought  Thus  it  is  held  that  where  a  statute  provides  that  "all 
membera"  or  "all  stockholders,"  shall  be  individually  liable,  those 
who  were  such  when  the  debt  was  contxacted,  and  also  those  who  are 
such  when  the  action  is  brought,  are  liable.  The  courts  find  this 
inte^retation  in  the  use  of  the  word  "all"  by  the  legislature ;  and  tb^ 
same  result  has  been  reached  in  a  few  cases  where  the  charters  6t 
statutes  simply  provided  that  "the  members"  or  "the  stockholders" 
should  be  liable.^* 

Defentea 

392,  Generally. — Any  device  by  which  members  of  a  corporation 
seek  to  avoid  the  liability  which  the  law  impedes  on  them  is  void  as  to 
creditors.^  Each  subscriber  becomes  liable  for  the  amount  of  stock 
subscribed  by  him,  and  he  can  only  discharge  this  liability  by  paying 
it,  in  money  or  money's  worth,  in  the  manner  indicated  by  the  sub- 
scription and  the  charter  and  by-laws  of  the  corporation.  Parol  evi- 
dence is  not  admissible  to  vary  the  terms  of  subscription,  or  to  show 
a  discharge  from  liability  in  any  way  other  than  that  require(^  by  the 
terms  of  subscription  and  the  charter  and  by-laws  *  A  subscription, 
unconditional  on  its  face,  cannot  be  controlled  or  qualified,  as  to 
creditors  of  the  corporation,  by  any  private  understanding  or  agree- 
ment between  the  subscriber  and  ihe  oflicers  or  other  agents  of  the 
corporation,  by  which  the  subscriber's  liability,  according  to  the 
terms  of  the  subscription,  is  released  or  in  any  way  lessened.  Aside 
from  the  objection  that  the  general  rules  of  evidence  will  not  permit 
the  contract  of  subscription  to  be  thus  varied  or  modified,  persons 
dealing  with  the  corporation  have  a  right  to  rely  on  the  subscriptions 
as  they  purport  to  be,  and  it  would  be  a  fraud  on  them  to  permit  a 
subscriber  to  show  that  his  apparently  unconditional  subscription  was 
in  fact  conditional.'  A  release>,  by  one  creditor  of  a  corporation,  of 
a  stockholder's  liability  for  debt,  discharges  the  corporation  and  the 
other  stockholders,  to  the  same  extent  as  the  one  to  whom  the  release 
is  executed  is  discharged.  And  if  the  release  be  of  the  releasee's 
proportion  of  the  indebtedness  of  the  corporation,  the  corporation  and 

19.  McBryan  v.  Universal  Elevator  Rep.  129;  Coleman  v.  Howe,  154  III. 
Co.,  130  Mich,  m,  89  N.  W.  683,  97  458,  39  N.  E.  725,  45  A.  S.  R.  133. 
A.  S.  R.  453.  2.  Marshall  Foundry  Co.  v.  Killian, 

20.  Note:  3  A.  S.  R.  863.  99  N.  C.  501,  6  S.  E.  680,  6  A.  S.  R. 
1.  Union  Mut.  Life  Ins.  Co.  v.  Frear  539. 

8t«ne  Mfg.  Co.,  97  111.  537,  37  Am.     3.  Note:  3  A.  S.  R.  823. 
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other  stockholders  are  released  pro  tanto.*  But  the  fact  that  otbei 
atockholders  may  have  been  released  as  to  their  subscriptions  by  a 
decree  of  courts  is  no  defense  to  him,  unless  such  action  increased  his 
liability.*  A  creditor  of  a  corporation  who  gives  up  old  notes  and 
taJkes  new  ones,  after  a  stockholder  has  withdrawn  from  the  corpora- 
tion by  making  sale  of  his  stock  and  giving  due  public  notice  thereof 
as  required  by  the  charter,  thereby  releases  such  stockholder  from 
the  debt.*  Changing  the  name  of  a  corporation  will  not  relieve 
an  admitted  stock  subscriber  therein  from  liability  to  the  creditor? 
of  the  corporation  for  the  amount  remaining  due  on  the  stock  sub- 
scribed by  him.^  A  person  who  is  accepted  as  stockholder  by  the 
charter  is  estopped  to  deny  his  eligibility  as  against  creditors  of  the 
corporation,  after  it  has  become  insolvent.^  The  fact  that  a  judgment 
creditor  of  a  corporation  has  made  a  profit  by  the  purchase  of  the 
corporation's  property  at  an  execution  sale  under  his  judgment  does 
not  affect  the  equity  of  his  bill  to  enforce  the  statutory  liability  of  the 
stockholders* 

393.  Fraud  and  False  Representation. — The  rule  that  a  contract 
obtained  by  frnnd  is  voidable  at  the  election  of  the  defrauded  party 
applies  to  the  contract  by  which  a  person  becomes  a  stockholder. 
Therefore  if  one  is  induced  to  sul^cribe  for  or  purchase  stock 
through  the  fraud  of  the  agents  of  the  corporation  he  is  entitled  to 
all  the  remedies  against  it  which  he  might  have  had  against  a  prin- 
cipal in  any  other  similar  case.'**  After  insolvency  of  the  company 
and  the  institution  of  suit  by  or  in  behalf  of  the  creditors,  a  different 
qiiestion  is  presented.  In  case  a  stockholder  has  not  been  guilty  of 
laches  and  has  not  by  his  conduct  estopped  himself  from  securing 
relief,  the  question  whether  the  stockholder  may  repudiate  his  sub- 
scription turns  upon  the  superiority  of  the  equities  of  the  stockholder 
and  the  creditors  of  the  company.*'  The  creditors  base  their  claim 
on  the  trust  fund  doctrine  which  is  recognized  generally  throughout 
the  United  States.  According  to  this  doctrine,  when  a  corporation 
has  been  dissolved  or  has  become  insolvent,  its  entire  property,  includ- 
ing unpaid  sul^riptions  to  its  capital  stock,  becomes  a  trust  fund  for 
the  payment  of  its  debts,  and  creditors  are  entitled  in  equity  to  have 
their  debts  paid  out  of  the  aissefs  of  the  company  before  there  can  he 
any  distribution  among  the  stockholders.'*  The  stockholders'  equity 

4.  Prince  v.  Lynch,  38  Cal.  528,  99  S.  E.  610,  21  A.  S.  R.  156. 

Am.  Dee.  427.  8.  Blien  v.  Rand,  77  Minn.  110,  79 

6.  Howard  o.  Glenn,  85  Ga.  238,  11  N.  W.  606,  46  L.R.A.  618. 

S.  E.  610,  21  A.  S.  R.  156.  9.  Vaughan  v.  Alabama  Nat.  Bank, 

6.  New  England  Commercial  Bank  143  Ala.  572,  42  So.  64,  5  Ann.  Caa. 
V.  Stockholders  of  Newport  Steam  Fac-  665. 

tory  Co.,  6  R.  I.  154,  75  Am.  Dec.  10.  See  supra,  par.  211-214, 

li88.  11.  Note:  16  Ann.  Cas.  179. 

7.  Howard  v.  Olenn,  85  Ga.  238,  11  12.  See  supra,  par.  160. 
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arises  out  of  the  fraud  of  the  corporatioii  vhich  induced  his  subscrip- 
taon ;  for  example,  false  statements  appearing  in  the  prospectus  issued 
by  the  incorporators.  This  position  of  the  parties  would  seem  to  call 
for  the  application  of  the  rule  that  where  one  of  two  innocent  persons 
must  suffer,  the  loss  should  fall  upon  him  whose  conduct  induced 
the  action  of  the  other;  that  is,  ^e  creditor's  equity  is  superior,  because 
credit  is  presumed  to  have  been  given  upon  the  faith  of  the  subscrip- 
tions to  t^e  capital  stock  of  the  company.  The  decisions  cannot  be 
said  to  eatabli^  any  generally  recognized  rule,  independent  of  the 
facts  of  the  particular  case.''  But  according  to  many  decisions  the 
fact  that  the  subscription  was  procured  by  fraud  is  no  defense  to  a 
suit  by  corporate  creditors,  or  a  receiver,  trustee  or  assignee  in  bank- 
ruptcy suing  in  their  behalf,  to  compel  the  payment  of  the  subscrip- 
tion price  or  a  portion  thereof,  to  be  applied  to  the  payment  of  the 
claims  of  the  creditors.'*  It  is  the  settled  rule  of  the  courts  of  England 
that  a  stock  subscription  may  not  be  repudiated  on  the  ground  of 
fraud  after  proceedings,  either  voluntary  or  compulsory,  have  been 
taken  to  liquidate  the  luffairs  of  the  corporation  on  the  ground  of  its 
insolvency,  inasmuch  as  the  rights  of  creditors  of  the  corporation  who 
have  trusted  it  on  the  strength  of  the  uncalled  capital  are  superior  to 
the  rights  of  the  defrauded  shareholder.'*  The  view  has  been  expressed 
that  a  subscriber  who,  within  a  reasonable  time  after  the  discovery 
of  the  fraud  and  before  any  act  in  insolvency  proceedings,  notifies  the 
corporate  officers  that  he  repudiates  his  contract  of  subscription,  has 
a  good  defense  to  an  action  by  the  trustee  or  assignee  for  the  benefit 
of  creditors  to  recover  the  unpaid  instalments  due  by  the  defendant 
apon  his  subscription.** 

394.  Laches  as  Affecting  Defense  of  Fraud  or  Mistake. — ^It  is  set- 
tled that  if  a  shareholder,  whose  subscription  was  obtained  through 
the  frand  of  the  company's  agents,  has  not  been  vigilant  in  discovering 
the  fraud  and  in  repudiating  the  contract,  it  will  be  no  defense  as  to 
creditors  of  the  corporation.''  If  the  subscriber  has  permitted  himself 
to  appear  on  the  Biook  book  for  any  considerable  lengUi  of  time  prior 

13.  Notes:  18  L.H.A.(N.S.)  347;  15.  Notes:  31  L.R.A.{N.S.)  908;  16 
31  LJtA.(N.8.)  000;  16  Ann.  Cas,  Ann.  Cas.  181. 

179.  16.  Fear  v.  Bartlett,  81  Md.  435,  32 

14.  Howard  v.  Glenn,  85  Ga.  238,  Atl.  322,  33  L.R.A.  721. 
11  S.  E.  610,  21  A.  S.  K.  156;  Grass     Note:  16  Ann.  Cas.  181. 

tj.  Knight,  135  Ga.  60,  68  8.  E,  834,  17.  Upton  v.  Tribileock,  91  U.  8. 
31  L.R.A.(N.S.)  900  and  note;  Marion  45,  23  U.  S.  (L.  ed.)  203;  Cbubb  v. 
Trust  Co.  v.  Blish,  170  Ind.  686,  84  Upton,  95  U.  S.  665,  24  U.  S.  (L.  ed.) 
N.  E.  814,  85  N.  E.  344,  18  L.R.A.  523;  Chamberlain  v.  Trogden,  148  N. 
(N.S.)  347  and  note.  .       C.  139,  61  &  E.  628,  16  Ann.  Cas. 

Notes:  3  A.  S.  R.  825;  16  Ann.  Cas.  177  and  note. 
181.    And  see  Turner  v.  Grangers'     Note:  3  A.  S.  R.  826. 
Life,  etc,  Ina.  Co.,  65  Ga.  649,  38     As  to  laches  generally,  see  Equitt. 
Am.  Rep.  801. 
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to  iiir'oIvciK'y  of  tile  corporation,  he  will  not  be  permitted  to  repudiate 
liis  subsoripUon,  so  far  ay  the  corporate  creditors  are  concerned.** 
And  if  t]ic  fiil>serilior  after  acquiring  knowledge  of  the  fraud  elects  to 
reinuin  a  t-Iockholder.  such  fraud  constitutes  no  defense  to  a  suit  to 
rec'iivor  the  suhricription  price,  instituted  by  the  a£.signee  of  the  com- 
imuy  for  the  benefit  of  ibs  creditors.'  Again,  where  subscribers  with 
knitwledgc  of  tiio  fraud  permit  tlieir  names  to  remain  as  subscribers 
to  tlio  stock  for  tlie  period  of  a  year,  the  defense  is  not  available 
aji'jiiii:rt  an  ii.'^sossnieut  levied  by  the  receiver  to  pay  tlie  claims  of 
crc'dit<ii"s  which  arose  subsequent  to  the  subscription.-  The  case  of 
a  suljscription  entered  into  under  a  mistake  of  fact  is  governed  by  the 
same  genonil  principles  that  govern  tlie  case  of  fraud.  In  order  to 
take  advantage  of  it,  the  subscriber  is  obliged  to  act  promptly.* 

395.  Knowledge  that  Shares  Were  Issued  for  Less  than  Par. — 
A  creditor  of  a  coriwration,  who  has  dealt  with  it  with  knowjodge  that 
it  has  issned  full-paid  Ktock  to  its  stockholders  for  less  than  the  par 
value,  will  not  be  permitted  to  exact  from  the  shareholders  the  dif- 
ference between  the  amount  paid  by  them  for  their  stock  and  the 
face  value  thereof.*  In  such  a  case  he  deals  solely  on  the  faith  of 
what  has  hceii  actually  paid  in.*  The  assignee  of  one  who  has 
e-\tendcd  credit  to  a  corporation  with  knowledge  that  the  stock  was 
not  full  paid  is  in  no  better  position  to  enforce  the  liability. of  stock- 
holders for  unpaid  subscriptions  than  was  his  assignor.'  But  a 
cretlitor's  knowledge  or  want  of  knowledge  of  the  fact  that  the  stock 
of  a  corporation  was  in  part  unpaid  when  he  extended  credit  to  the 
company  docs  not  affect  the  statutory  liahiHty  of  the  stockholder  to 
creditors  for  the  amoimt  unpaid  upon  his  stock.' 

396.  Illegality  of  Corporate  Organization,  Purpose  or  Acts. — As 
lias  l)eea  seen  in  auolbcr  part  of  this  article,  in  a  suit  by  or  on  behalf 
of  creditors  of  a  corporation  to  compel  the  payment  of  stock  subi^crip- 
tions,  it  is  no  defen.se  that  the  corporation  was  not  legally  organized. 
Having  dealt  with  it  as  a  valid  organizatictii,  subscribers  are  estopped 

i8.  Note:  1(>  Arm.  CtL^.  181.  Wasli.  'I'.Vl.  UG  Pac.  8:t;i,  Arm.  Cas. 

1.  Wilson  r.  Hundley,  9U  Va.  9G,  1914R  750. 

;iO  S.  K.  m,  70  A.  S.  R.  8;ji.  X(.t.-s:  8  L.H.A.{X.S.)  271;  10  Ann. 

2.  Note:  lU  Ann.  Cas.  181.  Cas.  iM). 

3.  Noft-:  3  A.  W.  R.  825.  5.  N(»t»'s:  8  L.Ii.A.(N.S.)  271;  10 

4.  Dc';id\vt)od  First    Xiit.    liiink    v.  Ami.  Cns.  00. 

(jnstin    Minerva    Con.   Min.   Co.,   42  6.  Note:  10  Ann.  Cas.  91. 

Minn.  ;!27,  44  N.  W.  198,  18  A.  S.  R.  7.  Sj>rnKUP    r.    NafinnHl    Rnnk  of 

."jIO,  {!  L.R.A.  ()7G;  Hospps  r.  Xortii-  Aniori-a,  172  111.  119,  f.O  X.  K.  19, 

weslcni  Mli:.  &  Car  Co.,  47  Minn.  174,  fi4  A.  S.  li.  17,  42  L.R.A.  (iOll;  EiLslon 

.'lO  X.  \\.  1117.  ;il  A.  S.  H.  6:!7,  15  Nat.  Bank  v.  Ameriean  Brick,  etc.,  Co., 

L.K.A.  470;  Colonial  Trust  Co.  v.  Mc-  70  X.  .J.  Kij.  7;J2.  (14  At!.  917,  10  Ann. 

Millan,  1H8  Mo.  r)47,  87  S.  W.  93;t,  Ca-^.  S!  and  note,  8  L.H.A.(X.S.)  271 

107  A.  S.  11.  ;j;J.j;  Davics  c.  Ball,  (i4  and  note. 

Xote:  8  L.R.A.tX.S.)  272. 
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from  alleging  that  it  is  not,  for  the  purpose  of  relieving  themselves 
from  liability.*  On  the  same  principle,  where  an  attempt  was  made 
to  increase  the  stock,  those  who  become  subscribers  to  or  purchasers 
thereof  are  estopped  to  deny  the  regularity  of  the  proceedings  by  which 
it  was  increased/  nor  is  it  any  defense  that  the  subscription  is  not 
binding  because  the  whole  authorized  stock  was  never  subscribed  for. 
And  where  an  attempt  has  been  made  to  increase  the  capital  stock, 
stockholders  who  have  voted  for  the  increase,  accepted  their  share  of 
the  additional  stock,  and  received  dividends  thereon,  as  against  cred- 
itors are  estopped  to  question  the  validity  of  the  increase  to  escape 
their  individual  liability."  However,  no  such  estoppel  exists  where 
there  is  under  the  law  an  entire  lack  of  power  to  issue  such  increase.'' 
Stockholders  may  not  set  up  the  illegality  of  the  scheme  of  the  corpo- 
ration, which  did  not  appear  on  the  face  of  the  contract  of  subscrip- 
tion or  tile  prospectus  therein  referred  to,  in  order  to  escape  liability 
to  creditors  whose  debts  have  been  contracted  upon  the  faith  of  the 
subscription  to  the  stock. And  the  merely  unlawful  acts  of  a  corpo- 
ration, either  designed  or  fully  consummated,  are  not  available  to  a 
stockholder  as  a  defense  to  an  action  by  a  creditor  of  the  company." 
So  the  fact  that  part  of  the  stock  has  been  illegally  subscrihed  by' 
another  corporation,  all  of  the  remaining  subscribers  for  stock  having 
taken  with  knowledge  of  that  fact,  and  having  paid  part  of  their  sub- 
scription to  enable  the  corporation  to  commence  business,  cannot  be 
successfully  asserted  by  them  to  escape  liability  on  their  stock  subscrip- 
tions in  an  action  against  them  by  the  creditors  of  the  corporation.'^ 
And  the  failure  of  a  corporation  to  pay  a  ta.x  required  on  the  increase 
of  its  capital  stock  cannot  be  set  up  by  a  subscriber  to  such  stock  as  a 
defense  against  his  liatality,  when  he  has  become  president  of  the  cor- 
poration by  virtue  of  that  stock  alone.'*  However,  obligations  which 
a  corporation  had  no  right  to  incur  because  ultra  vires  are  not  dues 
from  the  corporation,  within  the  meaning  of  a  constitutional  enact- 
ment providing  that  "dues  from  corporations  shall  be  secured  by  indi- 
vidual liability  of  the  stockholders,"  although  the  corporation  may  be 
estopped  from  denying  the  validity  of  such  obligations.'* 

397.  Insolvency,  Bankruptcy,  Receivership. — Calls  made  and 
remaining  unpaid  prior  to  the  bankruptcy  of  a  stockholder,  undoubt- 
edly are  covered  by  his  discharge  in  bankruptcy;  but  such  discharge 

8.  See  supra,  par.  83.  14.  Cole  v.  Satsop  R.  Co.,  9  Wash. 

9.  Chubb  V.  Upton,  95  U.  S.  665,  24  487,  37  Pac.  700,  43  A.  S.  R.  858. 
U.  S.  (L.  ed.)  523.  15.  Peck  v.  EUiott,  79  Fed.  10,  47 

10.  Note:  3  A.  S.  R.  827,  872.  U.  S.  App.  605,  2A  C.  C.  A.  425,  38 

11.  ScoviUe  «.  Thayer,'  105  V.  S.  L.R.A.  616. 

143,  26  U.  S.  (L.  ed.)  968.  16.  ScoviUe  r.  Thayer,  105  U.  S.  143, 

12.  Cardwell  v.  KeUy,  95  Va.  570,  26  TJ.  S.  (L.  ed.)  968;  Ward  v.  Jos- 
28  S.  E.  953,  40  L.R.A.  240.  lin,  186  U.  S.  142,  22  S.  Ct  807,  46 

13.  Spear  v.  Crawford,  14  Wend.  U.  S.  (Lu  ed.)  1093.  - 
(N.  T.)  20,  28  Am.  Dee.  513. 
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is  no  bar  to  an  action  for  an  instalment  subsequently  called  for,  tha 
unpaid  and  uncalled  subscription  not  constituting  such  a  debt  or 
liability  as  is  provable,  against  his  estate  in  bankruptcy.^'  It  seems 
that  a  discharge  in  bankruptcy  releases  a  shareholder  from  his  statu- 
tory liability  to  creditors  of  the  corporation,  where,  at  the  time  of  his 
discharge,  the  claims  of  the  creditors  were  provable  and  not  merely 
contingent.'^  Also  where  the  assignees  in  bankruptcy  of  a  stock- 
holder never  accepted  the  stock  and  never  consented  to  become  stock- 
holders in  the  company,  neither  they  nor  the  assets  of  the  bankrupt 
in  their  hands  are  subject  to  the  individual  liability  of  stockholders 
for  the  debts  of  the  corporation. ''  Bankruptcy  proceedings  against 
a  corporation  do  not  stand  in  the  way  of  a  resort  to  the  statutory 
method  of  enforcing  a  stockholder's  liability.*"  And  the  Federal 
Bankruptcy  Act  as  amended  in  1903  expressly  provides  that  "the 
bankruptcy  of  a  corporation  shall  not  release  its  officers,  directors,  or 
stockholders,  as  such,  from  any  liability  under  the  laws  of  a  state  or 
territory  or  of  the  United  States."  ^  The  fact  that  a  receiver  of  a 
corporation  has  been  appointed,  and  has  taken  possession  of  its  assets, 
constitutes  no  defense  to  an  action  brought  by  a  creditor  against  tJlie 
.stockholders,  if  the  liability  of  the  defendant  is  to  the  creditors,  and 
is  not  one  which  the  receiver  could  enforce.'  But  a  proceeding  under 
the  statute  for  an  execution  for  unpaid  stock  subscriptions  cannot  be 
maintained  after  the  appointment  of  a  receiver  for  the  purpose  of 
collecting  the  assets  of  the  corporation.* 

398.  Res  Judicata. — Judgment  against  a  stockholder,  and  execu- 
tion levied  on  his  real  estate  for  an  amount  that  exhausts  his  liability 
in  the  state  where  the  corporation  was  created,  are  a  bar  to  an  action 
in  another  state  on  his  liability  as  a  stockholder.*  Again,  a  judgment 
in  a  statutory  proceeding  to  enforce  the  liability  of  stodcholders  for 
corporate  debts,  to  which  all  stockholders  within  the  jurisdiction  are 
required  to  be  parties,  and  in  which  all  equities  between  stockholders 
are  required  to  be  settled,  is  a  bar  to  any  other  action  to  enforce  such 
liability,  even  against  stockholders  who  were  out  of  the  jurisdiction 
iind  therefore  not  parties  to  the  action.*   The  right  of  a  creditor  of  a 

17.  Note:  3  A.  S.  R.  829.  See  Fed.  297,  38  C.  C.  A.  193,  56  L.R.A. 
Bankruptcy,  vol.  3,  p.  342.  228;  Hancock  Nat  Bank  v.  Ellia,  166 

18.  Note:  3  A.  S.  R.  872.  Mass.  414,  44  N.  E.  349,  55  A.  S.  R. 

19.  Sayles  v.  Garrett,  110  U.  S.  288,  414. 

4  S.  Ct.  90,  28  U.  S.  (L.  ed.)  150.        3.  Rouse  v.  Detroit  Cyeio  Co.,  Ill 

20.  Selig  V.  HamUton,  234  U.  S.  652,  Mich,  251,  69  N.  W.  511,  38  LJIA. 
34  S.  Ct  926,  58  U.  S.  (L.  ed.)  1518.  794. 

1.  Way  tj.  Barney,  116  Minn.  285,  4.  Gushing  v.  Perot,  175  Pa.  St,  66, 
133  N.  W.  801,  Ann.  Cas.  1913A  719  34  Ati.  447,  52  A.  S.  R.  835,  34  L.R.A. 
and  note,  38  LJl.A.(N.S.)  648  and  737. 

note.  See  Bankruptct,  vol.  3,  p.  342.     6.  Finney  v.  Qm,  106  Wis.  256,  82 

2.  FideHty  Ins.,  Trust  &  Safe  De-  N.  W.  595,  49  L.RjL  480. 
pont  Co.  «.  Mechanics'  Sar.  Bonk,  97 
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corporation  to  proceed  individually  against  stockholders  is  merged  in 
a  decree  obtained  by  such  creditor  in  another  state,  in  a  court  of 
competent  jurisdiction,  directing  the  collection  of  such  claims  by  a 
receiver.* 

399.  Set-off  or  Goonterclaim. — ^It  is  the  established  rule  in  most 
jurisdictions  that  when  a  stockholder  of  an  insolvent  corporation  is 

proceeded  against  by  a  judgment  creditor  of  the  corporation  to  sub- 
ject the  unpaid  balance  due  on  the  stock  of  the  stockholder  to  the 
satisfaction  of  the  creditor's  judgment  or  to  recover  such  balance  for 
the  benefit  of  all  creditors  who  care  to  join  in  the  action,  t^e  stock- 
holdf^  cannot  set  off  a  debt  due  him  by  the  ccnporation.^  It  would 
seem  that  a  like  rule  should  obttiin  in  equitable  actions  against  stock- 
holders to  enforce  their  statutory  liability,  where  it  is  held  that  the 
statute  creates  a  fund  out  of  which  the  creditors  are  to  be  paid  ratably  * 
It  is  held  that  debts  which  a  stockholder  has  against  an  insolvent  cor- 
poration cannot  be  set  off  against  a  debt  which  he  owes  for  unpaid 
stock,  in  a  suit  against  him  by  an  assignee  or  receiver  of  the  corpora- 
tion, who  represents  all  the  creditors  and  who  in  accordance  witii  his 
duty  is  marshalling  the  assets  in  order  to  close  up  the  affairs  of  the 
corporation  and  make  a  pro  rata  distribution.*  Some  courte,  however, 
have  taken  the  view  that' the  shareholder  is  entitled  in  an  action 
against  him  by  a  creditor  of  the  corporation,  to  set  off  against  his 
liability  the  amount  of  any  liability  existing  in  his  favor  against  the 
corporation.*"  Where  one  sued  on  a  subscription  to  the  stock  of  a 
corporation  has  employed  counsel  to  represent  it  and  paid  the  fees 
(tf  such  counsel,  and  the  amount  so  paid  has  been  ordered  by  the 
board  of  directors  to  be  credited  on  his  subscription,  it  has  been  held 
to  be  error  to  refuse  to  set  off  such  amount  in  an  action  brought  by  a 
receiver  of  the  corporation  on  a  call  on  such  subscription.** 

Lapse  of  Time — Limitationa 

400.  Generally. — Lapse  of  time,  in  accordance  with  a  general  prin- 
dpie  of  equitable  jurisprudence,  may  preclude  creditors  of  a  cor- 
poration from  coming  into  equity  to  compel  the  payment  by  stock- 

6.  Castleman  v.  TemplemaD,  87  Md.  C.  53,  35  S.  E.  387,  49  L.B.A.  448. 
546,  40  AtL  275,  87  A.  S.  E.  363,  41     Note:  3  A.  S.  R.  871. 

Ij.11.A.  367.  9.  Note:  Ann.  Cas.  1913E  1027. 

7.  Thompson  v.  Reno  Sav.  Bank,  19  10.  Cabill  v.  Original  Big  Gun  Bene- 
Ner.  103,  7  Pao.  68,  3  A.  8.  R.  797;  ficial,  etc.,  Aas'n,  94  Md.  353,  50  Atl. 
Booltm  Carbon  Go.  v.  Milk,  78  la.  1044,  89  A.  S.  R.  434;  Niles  v.  Olszak, 
460, 42  N.  W.  290,  6  LJt.A.  649.  87  Ohio  St.  229,  100  N.  £.  820,  Ann. 

Nottf:  3  A.  S.  B.  826;  Ann.  Gas.  Cas.  1913E  1020  and  note;  Ball  «. 
19IBE  1025.  Anderson,  196  Pa.  St.  86,  46  Atl.  366, 

8.  Parker  v.  Carolina  Sav.  Bank,  53  79  A.  S.  B.  693. 

S.  C.  583,  31  S.  £.  873,  69  A.  a  R.  11.  Graebner  v.  Post,  119  Wis.  392, 
888;  LanraglflDn  Mills  v.  Raff,  57  S.  96  N.  W.  873,  100  A.  8.  E  890. 
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holders  of  unpaid  subscriptions,'*  and  in  order  that  other  creditors 
may  participate  in  the  benefits  of  a  suit  brought  by  one  creditor  to 
enforce  tiie  payment  of  a  subscription  to  the  capital  stock,  they  must 
be  guilty  of  no  laches  in  asserting  tlieir  rights  and  complying  with  the 
conditions  imposed  by  the  court  as  to  participation.'*  So,  a  claim 
against  a  stockholder's  estate  must  be  presented  or  an  action  thereon 
commenced  before  the  period  of  limitation  has  expired,  or  the  claim 
will  be  barred,'*  and  the  same  limitation  will  be  observed  in  equity 
as  at  law.'"  It  has  been  held,  however,  that  stockholders  cannot  oppose 
the  statute  of  limitations  to  the  claim  of  creditors  to  have  the  stock 
paid  up,  the  obligation  to  pay  subscriptions  being  deemed  a  continu- 
ing, subsisting  trust  and  confidence,  to  which  the  statute  of  limitations 
has  no  application.'*  Though  the  constitution  declares  that  each 
stockholder  shall  be  personally  liable  for  a  portion  of  all  its  debts  and 
liabilities  contracted  or  incurred  while  he  is  a  stockholder,  the  legis- 
lature may  prescribe  a  time  within  which  actions  to  enforce  such 
liability  must  be  commenced." 

401.  When  Statute  Commences  to  Run. — It  has  been  asserted  that 
a  creditor  of  a  corporation  will  be  barred  by  the  statute  of  limitations 
from  proceeding  against  stockholders  for  unpaid  subscriptions  when- 
ever the  company  itself  would  be  barred.'  But  although  the  statute 
may  have  run  against  the  right  of  the  corporation  to  sue — running, 
for  instance,  from  the  time  of  the  dissolution  of  the  corporation — a 
creditor,  according  to  other  authorities,  may  have  a  subsisting  cause 
of  action  against  the  stockholder,  the  statute  running  from  the  time 
his  claim  became  due  and  payable.'*  At  all  events,  if  stock  is  payable 
on  call,  as  is  usually  the  case,  the  statute  of  limitations  does  not  run 
against  tlie  right  of  creditors  to  enforce  payment  of  unpaid  subscrip- 
tions until  a  valid  call  has  been  made  by  the  directors  of  the  corpora- 
tion or  by  a  court  of  competent  jurisdiction,  or  at  least  some  authorized 
demand  has  been  made  on  the  shareholder,  or  perhaps,  otlierwise, 
until  the  corporation  has  notoriously  ceased  to  be  a  going  concern.'* 


12.  Semple  o.  Glenn,  91  Ala.  245, 
6  Po.  46,  9  So.  265,  24  A.  S.  R.  894. 

Note:  3  A.  S.  R.  827. 

13.  Note:  3  A.  S  R.  828. 

14.  Terry  v.  Anderson,  95  U.  S.  628, 
24  U.  S.  (L.  ed.)  365;  Godfrey  v. 
Terry,  97  U.  S.  171,  24  U.  S.  {L.  ed.) 
944 

Notes:  1  L.R  A.(N.S.)  913;  Ann. 
Cas.  1913A  385. 

15.  Carrol  ti.  Green,  92  U.  S.  509, 
23  U.  S.  (L.  ed.)  738. 

Note:  3  Ann.  Cas.  506.  See  Liu- 
iTATiON  OP  Actions. 

16.  Payne  v.  Bullard,  23  Miss.  88, 
55  Am  Dee.  74. 


17.  See  supra,  par.  348. 

18.  Note:  3  A.  S.  R.  828. 

19.  Hawkins  v.  Glenn,  131  U.  S, 
319,  9  S.  Ct.  739,  33  U.  S.  (L.  ed.) 
184;  Glenn  v.  Liggett,  135  0  S.  533, 
10  S.  Ct.  867,  34  U.  S.  (L.  ed.)  262; 
Glenn  r.  Marbury,  145  U.  S.  499,  12 
S.  Ct.  914,  36  U.  S.  (L.  ed.)  790; 
Great  Western  Telegraph  Co.  v.  Pnr- 
dy,  162  U.  S  329,  16  S.  Ct.  810,  40 
U.  S.  (L.  ed.)  986;  Thompson  «,  Reno 
Savings  Bank,  19  Nev.  171,  7  Pac 
870,  3  A.  S.  R.  881;  Cook  u.  Carpenter, 
212  Pa.  St.  165,  61  AU.  799,  108  A. 
S.  R.  854,  4  Ann.  Cas.  723,  1  L.B.A. 
(N.S.)  900  and  note. 
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Creditors  have  been  allowed  in  many  cases  to  bring  proceedings 

directly  against  the  stockholders,  in  some  cases  also  joining  the  cor- 
poration, to  collect  the  unpaid  subscriptions  due  from  defaulting 
subscribers.  In  these  cases  there  is  considerable  contrariety  as  to 
whether  the  statute  of  limitations  should  begin  to  run  only  after 
demand  by  the  company  or  by  the  court,  or  whether  the  cause  of 
action  has  accrued  upon  the  insolvency,  and  the  statute  begins  to  run 
from  that  period.*®  Of  course,  if  the  subscription  is,  by  its  terms  or 
by  the  charter  of  the  company,  or  by  any  other  statute,  fixed  as  to 
terms  of  payment,  a  cause  of  action  on  the  unpaid  balance  will  accrue 
to  the  company  at  least  as  soon  as  the  instalments  become  due,  with- 
out any  call  being  required  by  the  company  *  There  has  been  some 
disagreement  as  to  whether  the  cause  of  action  accrues  to  tlie  creditor 
immediately  on  the  insolvency  of  the  company,  or  only  after  he  has 
exhausted  his  remedy  against  tlie  corporation.*  Where  the  statutory 
liability  of  a  stockholder  is  immediate  and  primary,  and  not  con- 
tingent on  obtaining  a  judgment  against  the  corporation,  the  statute 
of  limitations  plainly  begins  to  run  against  the  stockholder  at  the 
same  time  it  begins  to  run  ag'ainst  the  corporation;'  but  where  a 
creditor  is  first  obliged  to  obtain  a  judgment  on  his  claim  against  the 
corporation,  and  have  an  execution  issued  thereon  and  returned 
unsatisfied,  the  statute  of  limitations  does  not  begin  to  run  in  favor 
of  a  stockholder  until  the  return  of  the  execution.*  When  a  corpora- 
tion has  become  wholly  insolvent,  and  has  ceased  to  do  business,  and 
has  assigned  its  property  for  the  benefit  of  creditors,  suit  to  enforce 
their  statutory  liability  may  be  commenced  against  the  stockholders 
by  creditors,  witliout  any  of  them  first  recovering  judgment  and  hav- 
ing an  execution  returned^  unsatisfied,^  and  the  statute  of  limitations 
begins  to  run  from  that  time  against  l^e  right  of  action.*  If  a  statute 

JSotes:  3  A.  S.  R.  828  ;  96  A.  S.  R.  129  A.  8.  B.  378,  19  L.R.A.(N.S.) 

984;  36  LJLA.(N.S.)  180.  428:  Wa8bing:ton  Sav.  Bank  t.  Butch- 

20.  Boyd  V  £aa  Claire  Mat.  Fire  ers/  etc.,  Bank,  107  Mo.  133,  17  S. 

Ass's,  U6  Wis.  155,  90  N.  W.  1086,  W.  644,  28  A.  S.  R.  405;  Barrick  v. 

94  N.  W.  171,  96  A.  S.  R.  948  and  GiffortL  47  Ohio  St.  180,  24  N.  E.  259, 

note,  61  LR.A.  918,  overruled  on  an-  21  A.  8.  R.  798. 

other  point  in  Harrigan  v.  GUchzist,  Notes:  3  A.  8.  R.  872  ;  96  A.  S.  R. 

121  Wis.  127,  99  N.  W.  909.  975;  1  L.R.A.(N.S.)  913,  914. 

Note:  1  Ii.R.A.(N.S.)  910.  6.  See  supra,  par.  377. 

L  Note:  1  LJl.A.(N.S.)  911.  6.  Vaughn  v.  Alabama  Nat  Bank, 

S.  Notes:  96  A.  8.  R.  974;  1  hJL.A.  143  Ala.  572,  42  So.  64,  6  Ann.  Cas. 

(N.S.)  912.  665;  Hightower  «.  Thornton,  8  Ga. 

3.  Notes:  3  A.  8.  B.  872;  96  A.  486, 52  Am.  Dec.  412;  Flynn  v.  Ameri- 

8.  R.  974.   Aa  to  whether  the  Habil-  can  Banking  &  Trost  Co.,  104  Me.  141, 

ity  imposed  by  statute  is  primary  or  69  Atl.  771,  129  A.  S.  R.  378,  19 


1  Ftvnn  «.  American  Banking  A  western  Mfg.  Ss  Car  Co.,  48  Minn.  174, 
Trust  Co.,  104  Me.  141,  60  AU.  771,  50  N.  W.  1117,  31  A.  S.  R.  637,  15 


Mcondary  see  ntpra,  par.  353. 


I1R.A.(N.S.)  428;  Hospes  v.  North- 
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deolaiee  tiiat  actions  against  stockholders  to  enforce  a  liability  created 
by  law  may  be  brought  within  a  specified  period  after  the  liability 
was  created,  the  time  within  which  an  action  may  be  maintained  can- 
not be  prolonged  by  the  giving  of  a  note  by  the  corporation,  or  other- 
wise. Computation  of  time  within  which  the  action  may  be  brought 
must  commence  with  the  creation  of  the  original  indebtedness.^ 
Where  not^  or  other  written  obligations  are  given  in  renewal  <» 
extension  of  indebtedness  incurred  by  a  corporation,  they  do  not 
extend  the  statute  of  limitations  as  against  the  individual  stockholders, 
but  the  statute  runs  uninterruptedly  from  the  original  obligation.® 

402.  What  Statute  Is  Applicable. — ^The  question  as  to  what  law 
should  govern  in  applying  statutes  of  limitations  is  of  the  highest 
importance,  as  where  under  the  laws  of  one  jurisdiction  the  right  of 
action  would  be  barred,  while  under  those  of  another  it  would  still 
be  enforceable.  The  rule  in  this  connection  is  that  if  the  statute 
creating  the  right  also  specifies  the  time  for  its  enforcement,  it  applies 
everywhere;  but  if  no  special  time  for  limiting  the  action  be  men- 
tioned therein,  the  general  statutes  of  limitations  alone  governing, 
they  have  no  extraterritorial  force .•  In  determining  what  provision 
of  the  general  statute  of  limitations  applies  to  an  action  to  enforce 
a  stockholder's  statutory  liability  the  decisions  are  not  in  harmony.^* 
According  to  the  view  taken  in  some  jurisdictions,  such  an  action 
is  regarded  as  being  subject  to  the  limitation  fixed  for  a  "liability 
created  by  statute."  It  seems,  however,  that  the  liability  of  stock- 
holders for  corporate  debts  arises  out  of  contract  and  is  governed  by 
the  limitation  of  actions  on  contracts,  cmd  not  by  the  limitation 
applicable  to  actions  on  statutes  for  penalti^.**  It  has  been  held  that 
a  statute  which  makes  stockholders  liable  for  debts  contracted  by  the 
corporation  while  its  officers  are  in  default  in  publishing  an  annual 
notice  stating  "the  amount  of  all  of  its  existing  debts,"  ia  quasi  penal 
only,  but  is  not  a  penalty,  the  evident  purpose  being  to  secure  the 
rights  of  creditors;  and  an  action  to  recover  such  debts  is  not  barred 
by  the  period  relating  to  actions  to  recover  penalties."  In  those  juris- 
dictions in  which  the  statutory  liability  of  the  stockholder  is  primary 


Ii.R.A.  470  J  Barrick  v.  Oifford.  47  LJt.A.  57.  See  Liiutatiohs  or  Ac- 
Ohio  St.  180,  24  N.  E.  259,  21  A.  8.  tiohs. 

R.  798.  10.  Note:  3  Ann.  Gas.  505. 

Notes:  96  A.  S.  R.  976j  1  LJl,A.  11.  McClaine  v.  Rankin,  197  D.  a 

(N.S.)  900;  24  L.R.A.(N.S.)  631.  154,  25  S.  Ct.  410,  49  U.  S.  (L.  ed.) 

7.  Hunt  v.  Ward,  90  Cal.  612,  34  702,  3  Ann.  Gas.  500  and  note.  Com, 
Pac.  335,  37  A.  S.  R.  87.  pare  Van  Hook  v.  Whitlock,  26  Wend. 

8.  Note:  96  A.  S.  R.  982.  Compare  (N.  Y.)  43, 37  Am. Dec.  246. 
London  &  San  Franeiseo  Bank  v.  Par-  12.  Corning  v.  McCulloug^  1  N.  T. 
rott,  125  Cal.  472,  58  Pac  164,  73  A.  47,  49  Am.  Dee.  287. 

S.  R.  64.    See  Limitations  op  Ac-  Note:  96  A.  S.  R.  973. 

riOHS.  13.  Coy  v.  Jones,  30  Neb.  798,  47 

9.  Notes:  96  A.  S.  R.  982;  13  N.  W.  208, 10  L.E.A.  658. 

414 


Digitized  by  Google 


7  B.  C.  Lw 


COBPORATIONS 


i  403 


(that  is,  where  the  creditor  can  proceed  against  the  shareholder 
irrespective  of  judgment  and  execution  against  the  corporation),^* 
an  action  to  enforce  this  liability  is  considered  to  be  on  the  origiiial 
indebtedness,  and,  if  the  evidence  of  this  indebtedness  is  a  promissory 
note,  the  statutory  limitation  will  be  that  which  applies  to  actions 
upon  such  instruments.  But  where  the  liability  of  the  stockholder 
is  not  primary,  but  contingent  on  the  failure  to  collect  the  debt  from 
the  corporation,  the  liability  is  a  contract  liability  arising  from  the 
implied  promise  of  the  stockholder  by  his  acceptance  of  the  stock, 
and  will  be  governed  by  the  limitation  applicaJale  to  such  implied 
contracts.^'  In  some  cases  the  view  is  taken  that  the  liability  imposed 
upon  the  stockholders  by  the  charter  of  a  corporation  is  a  statutory 
liability  in  the  nature  of  a  specialty,  and  is  governed  by  the  statute 
legulating  the  time  for  bringing  an  action  of  debt  on  a  specialty.** 

Pleading,  Practice,  Evidence 

403.  Jurisdiction  of  Foreign  Court.— Where  a  shareholder's  lia- 

bihty  i^  created  which  is  not  penal,  and  no  remedy  is  prescribed,  the 
liability  may  be  enforced  by  an  action  in  any  court  of  general  juris- 
diction in  a  state  where  personal  service  of  process  can  be  made  on 
the  stockholder.^'  It  is  well  established,  however,  that  the  procedure 
in  such  cases  as  in  others  must  be  according  to  the  law  of  the  forum.'" 
But  a  creditor  of  a  foreign  corporation  is  not  debarred  from  suing 
a  local  stockholder  on  his  statutory  liability,  in  an  action  of  contract 
at  law,  because  a  local  statute  applicable  only  to  domestic  corporations 
provides  for  a  diflferent  remedy.'*  The  fact  that  in  the  state  in  which 
the  action  is  brought  the  liability  of  a  stockholder  in  a  domestic  cor- 
poration can  be  enforced  only  by  a  suit  in  equity  does  not  require  the 
creditor  of  the  foreign  corporation  to  resort  to  a  like  suit,  nor  exclude 
Mm  from  his  remedy  by  an  action  at  law."  The  liability  of  stock- 
holders of  a  foreign  corporation  cannot  be  enforced  when  it  is  patent 
from  the  whole  scope  and  structure  of  the  statutes  of  the  other  state, 
on  the  subject,  that  they  were  intended  to  be  enforced  only  within 
ita  jurisdiction.'  So  when  a  special  remedy  is  given  creditors  of  a 
corporation  against  its  stockholders,  the  liability  of  the  latter  cannot 
be  enforced  in  any  state  except  that  in  which  the  corporation  was 

14.  See  supra,  par.  353.  19.  BeU  «.  FarweU,  176  lU.  489,  82 

16.  Note:  3  Ami.  Cas.  505.  N.  E.  346,  68  A.  g.  B.  194,  42  L.B.A. 

16.  Note:  3  Ann.  Cas.  506.  804. 

17.  See  mora,  par.  351.  Note:  33  LJtX(N.8.)  904. 

18.  RosseU  V.  Pacific  By.  Co.,  113  20.  Aldrieh  «.  Anchor  Coal,  etc.,  Co., 
Cal.  258,  45  Pac.  323,  34  LJI.A,  747  ;  24  Ore.  32,  32  Pac  756,  41  A.  S.  B. 
Hushall  «.  Shemum,  148  N.  Y.  9,  831. 

42  N.  £.  419,  51  A.  S.  B.  654,  34  1.  IfanhaU  v.  Sherman,  148  N.  Y. 
Ii.B.A.  757  and  note.  Bee  Coktuct  9.  42  N.  E.  419,  61  A.  S.  B.  65^  34 
01  Laws,  vol.  5,  p.  1042  et  $«q.  LJt.A.  757. 
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organized  •  The  essence  of  most  of  the  special  remedies  is,  that  a 
judgment  mnst  first  be  obtained  against  the  corporation,  and  execu- 
tion returned  unsatisfied  before  the  individual  stockholders  can  be 
made  liable,  and  it  is  obvious  that,  as  these  prerequisites  cannot  be 
;iatisfied  unless  by  application  to  the  tribunals  of  the  state  in  which  the 
corporation  was  created,  nonresident  stockholders  cannot  be  reached 
except  through  the  corporation.*  Courts  which  carry  the  practice 
of  interstate  comity  to  the  farthest  limit  agree  that,  where  the  obliga- 
tion of  the  stockholder  is  secondary  to  that  of  the  corporation,  and 
proportional  to  that  of  other  stockholders,  it  will  not  be  enforced  in 
other  jurisdictions  unte  the  equities  between  all  stockholders  and 
all  creditors  can  be  administered.*  No  action  will  lie  in  courts  out 
of  the  state  to  enforce  the  liability  of  stockholders  for  corporate  debts, 
where  the  statutes  imposing  such  liability  provide  a  single  method 
of  enforcing  it  by  one  suit  in  the  state  courts  in  favor  of  all  crediton 
and  against  the  corporation,  if  it  has  assets,  and  all  stockholders.' 
So  an  action  to  enforce  a  stockholder's  liability  to  contribute  propor- 
tionally with  other  stockholders  to  a  fund  to  pay  the  debt*  of  the 
corporation  must  ordinarily  be  brought  in  the  state  where  the  corpo- 
ration is  located,  since  there  only  can  its  obligations  be  ascertained, 
its  officers  controlled,  and  its  assets  marshaled.*  Suits  are  entertained 
in  federal  courts  at  the  residence  of  stockholders  to  enforce  their 
liability  as  stockholders  of  corporations  in  other  states.^  In  mtuiy 
instances  courts  will  decline  to  pass  on  and  determine  the  relation 
existing  between  a  foreign  corporation  and  its  members  and  the  obU- 
gation  arising  therefrom ;  ®  but  for  some  purposes  members  must  be 
regarded  as  within  the  jurisdiction  of  the  local  courts  of  the  state,  so 
far  as  is  necessary  for  the  determination  of  the  rights  and  liabilities 
of  the  corporation  and  its  members  among  themselves.* 

404.  Divisibility  of  Demand. — A  contract  of  stockholders  to  pay 
the  debts  of  the  corporation  is  the  basis  of  their  statutory  liability, 
and  an  action  to  enforce  such  liability  is  indivisible.  The  cause  of 
action  between  the  same  parties  is  the  same  whether  it  is  on  one  share 
or  several  shares  of  stock,  ond  it  may  not  be  split.*"  But  it  has  been 
held  that  the  right  of  a  creditor  having  various  claims  against  a  cor- 
poration to  exact  payment  from  a  stockholder  is  not  such  a  single, 
indivisible  demand  that  by  placing  one  claim  in  judgment  against 

2.  See  supra,  par.  351.  7.  Note:  34  L.R.A.  761. 

3.  Note:  37  A.  S.  R.  171.  8.  Note:  6  A.  S.  R.  184. 

4.  Miller  v.  Smith,  26  R.  I.  146,  58  9.  Francis  v.  Hazlett,  192  Mass.  137, 
AO.  634,  106  A.  S.  R.  699,  66  LJI.A.  78  N.  E.  405,  116  A.  S.  R.  236,  7 
473.  Ann.  Cas.  586,  6  L.R.A.(N.S.)  1146. 

5.  Finney  v.  Guy,  106  Wis.  256,  82  10.  Harrison  v.  Remington  Paper 
N.  W.  595,  49  L.R.A.  486.  Co.,  140  Fed.  385,  72  C.  C.  A.  405, 

6.  MiUer  v.  Smith,  26  R.  I.  146,  58  5  Ann.  Cas.  314. 
Atl.  634,  106  A.  S.  R.  699,  66  LiCA. 

473. 
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tlio  stockholder  he  is  precluded  from  prooeedhig  against  him  on 
others.^* 

405.  Parties  to  Proceedings. — It  is  a  familiar  rule  of  pleading  in 

equity  tliat  all  persons  in{ere^;ted  in  the  subject  matter  of  the  suit 
shall  be  either  pluintiii's  or  dei'endaut.s,  that  the  rights  of  all  may  ho 
settled,  complete  justice  he  done,  uud  future  litigation  prevented. 
This  rule  makes  it  ueeor<.«ary  in  have  all  the  stockholders  joined,** 
unless  they  are  unknown,  inHolvent,  or  beyond  the  jurisdiction  of  tlie 
court,  or  it  is  inipracticablo  from  their  great  number  to  bring  them 
all  before  the  court. **  According  to  a  respcctaljle  line  of  authorities, 
however,  this  is  not  neceh^t^ary;  but  the  suit  may  be  brought  against 
one.  or  any,  or  all,  leaving  those  who  are  joined  to  seek  their  remedy 
over  against  those  who  may  not  be.**  Pursuant  to  tlie  general  rule 
it  is  necessarj-  to  join  the  corporation  or  its  representative,  the  assignee 
or  receiver.**  It  has  been  held,  however,  that  the  corporation  is  not 
a  necessary  party  to  a  hill  to  enforce  the  por.^onal  liability  of  its  stock- 
holders, when  its  asiSets  have  been  exhausted."  A  judgment  creditor 
whose  execution  has  been  returned  unsalistied  may  con^pel  a  discovery 
of  the  names  of  stockhohlors  and  tlie  amounts  unpaid  on  their  shares, 
and  may  then  amend  liis  bill  so  as  to  make  them  parties,  or  may, 
after  a  decree  against  the  corporation  and  a  distribution  of  its  effects, 
file  a  supplemental  bill  against  such  stockholders^*'  If  the  liability 
imposed  upon  stockholders  by  statute  is  several,  it  is  not  possible, 
unless,  perhaps,  permitted  by  statute,  to  join  tlieni  as  defendants  in 
an  action  at  law  to  enforce  the  Uability,  but  each  creditor  has  a  remedy 
against  each  stockholder.**  It  is  a  general  rule  lliat,  in  an  action  in 
equity  to  enforce  unpaid  stock  subscriptions  of  resident  stockliglders 
to  a  foreign  corporation,  all  the  stockholdei's  of  the  corporation  witliin 


11.  Mauley  v.  Tark,  68  Kan.  400, 
7.5  Pac.  557,  1  Ann.  Cas.  832,  66 
L.R.A.  967. 

12.  Clark  v.  Knowles,  187  Mass.  35. 
72  X.  E.  J52,  105  A.  S.  li.  376,  2 
Ann.  Cas.  Tliompsoii  v.  Reno  Sav. 
Bank,  19  Nev.  103,  7  Pac.  68,  3  A.  S. 
R.  7f)7. 

Notes:  3  A.  S.  R.  815,  857;  46 
L.K.A.(N.S.)  4-J8, 

13.  Xote:  3  A.  S.  R.  81.%  857. 

14.  Baines  v.  Babcock,  05  Cal.  581, 
27  Pac.  674.  30  Pav.  776,  2H  A.  S.  R. 
158;  Coleman  v.  Howe,  154  111.  4.'58, 
39  N.  E.  725,  45  A.  S.  K.  133;  Thomp- 
son V.  Reno  Sav.  Bank,  19  Nev.  103, 
7  Pac.  68,  3  A.  S.  K.  797. 

Note:  3  A.  S.  H.  815. 

Ji.  C.  L.  Vol.  Vil.— 27.  4 


15.  Swan  Land  &  Cattle  Co.  v. 
Frank,  1-J8  V.  S.  603,  13  S.  Ct.  691, 
37  U.  8.  (li.  cd.)  577;  Clark  r. 
Knowles,  187  Mass.  35,  72  N.  K.  3.52, 
105  A.  H.  K.  376.  2  Aon.  Ca.s.  26} 
Bates  v.  Day,  198  Pa.  St.  513,  48  Atl, 
407,  82  A.  S.  R.  811. 

Note:  3  A.  S.  R.  816. 

16.  MickIo.<!  1'.  Kopliester  City  Bank, 
11  Paige  (N.  Y.)  118,  42  Am.  Det-. 

io;i. 

17.  Morgan  v.  New  York,  etc.,  R. 
Co.,  10  Paige  (N.  Y.)  290,  40  Am. 
Dec.  244. 

18.  Selinluckv  v.  Field.  124  111.  617, 
16  N.  E.  904,  7  A.  .S.  R.  399. 

Note:  3  A.  S.  K.  857;  46  UE.A. 
(N.S.)  450. 
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the  jurisdiction  should  be  joined.^'  But  an  adjudieation  by  a  court 
of  the  state  where  the  corporation  has  its  domicU,  that  an  assesauent 
be  levied  on  all  stockholders  on  account  of  their  statutory  liability,  is 
binding  on  nonresident  stockholders,  though  not  personally  made 
parties,  both  as  to  the  necessity  and  the  amount  of  the  assessment.** 
While  it  is  not  necessary  that  all  the  creditors  should  be  actually 
parties  plaintiff  in  the  equitable  suit  to  compel  the  payment  of  unpaid 
subscriptions,  nevertheless  the  suit  must  be  in  behalf  of  alL^  But 
although  one  creditor  brings  it  on  behalf  of  himself  and  all  other 
creditors  similarly  situated  who  may  choo^  to  come  in,  it  seems  that 
he  is  not  a  trustee  for  other  creditors,  to  such  extent,  at  least,  as  to 
require  him  to  carry  on  the  litigation  for  their  interest  in  opposition 
to  his  own  or  after  he  has  setUed  his  claim.' 

406.  Allegations  of  Pleadings. — In  an  action  against  a  stockholder 
for  a  corporate  debt,  under  a  charter  making  the  stockholders  individ- 
ually liable  for  debts,  where  judgment  has  been  recovered  therefor 
against  the  corporation,  and  execution  thereon  has  been  returned 
unsatisfied,  or  where  the  corporation  has  been  dissolved,  tlie  declara- 
tion or  complaint  should  show  a  debt  due  from  the  corporation,  that 
the  defendant  was  a  stockholder  at  the  time,  that  judgment  has  been 
recovered  against  the  corporation,  and  execution  returned  unsatisfied, 
or  that  the  corporation  has  been  dissolved,  but  need  not  show  a  debt 
from  the  defendant  to  the  plaintiff  •  Ordinarily  the  pleading  musA 
set  forth  the  statute  or  act  of  incorporation  by  which  liability  is  imposed 
upon  the  shareholders.^  A  complaint  filed  by  a  creditor  in  his  own 
interest,  to  reach  unpaid  subscriptions,  may  be  amended  so  that  the 
suit  shall  be  for  the  benefit  of  himself  and  other  creditors  who  may 
choose  to  come  in,  establish  their  claims,  and  contribute  to  the  expense 
of  the  suit'  A  plea  that  a  decree  on  which  suit  by  creditors  to  collect 
unpaid  stock  subscriptions  to  a  corporation  is  based,  provided  that 
if  the  stockholders  should  pay  a  certain  per  cent  upon  their  sulscrip- 
tions  within  a  certain  time,  this  would  be  sufficient  to  pay  off  the 
indebtedness  of  the  corporation,  is  not  available  to  the  stockholder 
if  it  fails  to  allege  that  he  paid  or  offered  to  pay  such  per  cent  on 
his  unpaid  stock  subscriptions.' 

407.  Judgment. — ^According  to  what  may  be  considered  the  prevail- 
ing idea,  the  decree  in  an  action  against  shareholders  should  be  for 

19.  Bates  v.  Day,  198  Pa.  SL  513,  ruled  on  another  point  in  Coming  «. 
48  AtL  407,  82  A.  S.  R.  811.  McCuUongfa,  1  N.T.  47,  49  Am.  Deo. 

Note:  46  L.R.A.{N.S.)  453.  287. 

20.  Note:  33  L.R.A.(N.S.)  910.  4.  Middletown   Bank   «.   Boss,  3 

1.  Note:  3  A.  S.  R.  815.  Conn.  135,  8  Am.  Dec.  164. 

2.  Hirahfeld  v.  Fitzgemld,  157  N.  6.  Thompson  v.  Reno  Sav.  Bank,  19 
Y.  166,  51  N.  E.  997,  46  L.R.A.  839.  Nev.  103,  7  Pac.  68,  3  A.  S.  R.  797. 

3.  Freeland  v.  McCuliough,  1  Denio  6.  Howard  u.  Glenn,  85  Oa.  238, 11 
{il.  T.)  414,  43  Am.  Dec.  685,  over-  S.  E.  610,  21  A.  S.  E.  156. 
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the  benefit  of  all  the  creditois  who  may  choose  to  come  in  and  prove 
their  debts  under  it^  Generally,  the  relief  given  in  an  action  for 
unpaid  subscriptions  is  by  a  decree  compelling  stoddiolders  to  pay 
up  their  subscriptions  for  stock,  to  be  used  in  satisfaction  of  the  cor- 
porate debts  generally.*  But  the  decree  should  be  so  moulded  as  to 
give  the  stockholders  all  the  privileges  to  which  they  would  have 
been  entitled  under  the  charter  of  the  corporation,  had  the  stodc 
been  called  in  by  the  directors.* 

40S.  Evidence  Generally. — ^Where  the  liability  of  a  stockholder 
for  corporate  debts  is  primary,  any  evidence  competent  and  sufficient 
to  show  the  liability  of  the  corporation  is  competent  to  show  that  of 
the  stockholder.^*  Under  many  circumstances,  the  books  of  the  corpo- 
ration kept  by  its  employees  in  conducting  its  business  are  admissible 
in  evidence,**  but  the  books  and  records  of  a  corporation  are  not  com- 
petent evidence  against  third  persons,  in  the  absence  of  proof  of  their 
knowledge  and  assent  to  them,  to  establish  their  relation  of  stock- 
holders to  the  corporation  or  to  prove  other  contracts  between  them 
md  it"  However,  the  admissions  of  a  party  against  his  interest, 
inscribed  on  the  books  of  the  corporation  and  signed  by  him,  are 
aa  competent  and  persuasive  evidence  against  iiim  as  though  they 
were  written  elsewhere.**  And  proof  that  the  corporation  to  the  stock 
of  which  a  stockholder  admittedly  subscribed  is  the  same  as  that  in 
the  name  of  which  suit  is  brought  makes  the  books  of  such  corpora- 
tion admissible  as  evidence  as  to  the  amount  and  value  of  his  sub* 
scription,  or  of  any  other  transaction  between  him  and  such  corpora- 
tion.** Allegations  in  the  answer  of  stockholders  of  a  dissolved  cor* 
poration  to  a  bill  filed  by  creditors,  to  the  effect  that  the  stockholders 
are  also  creditors,  are  not  evidence  if  not  responsive  to  the  bill,  and 
must  be  proved  if  material.**  In  an  action  against  the  stockholders 
of  an  insolvent  corporation  to  compel  them  to  contribute  to  the  pay- 
ment of  ilB  debto,  it  is  only  necessary,  in  order  to  make  out  a  prima 
facie  case,  to  establish  that  they  have  not  in  good  faith  paid  the  par 
value  for  the  stock  of  the  corporation.** 


8.  Note:  46  L.R.A.(N.S.)  449.  Co.,  140  Fed.  385,  72  G.  C.  A.  406,  6 

9.  Uigbtower  v.  Thoxnton,  8  Oa.  Ann.  Gas.  314.  See  ADiasfflOKS  and 
486,  52  Am.  Dec.  412.                 .  Dsolarations,  vol.  1,  p.  476. 

10.  McGowan  v.  McDonald,  111  Cal.  14.  Howard  v.  Glenn,  85  Oa.  238, 
57,  43  Pac.  418,  52  A.  B.  R.  149.  11  S.  E.  610,  21  A.  S.  B.  156. 

11.  Zane  v.  Wyant,  25  Colo.  531,  56  16.  Briggs  v.  Fenniman,  8  Cow. 
Pae.  565,  71  A.  S.  fi.  145.  As  to  (N.  T.)  387,  18  Am.  Dee.  454.  See 
docamentazy  evidoiee  generally,  see  Ashissiozts  ind  Dsouiuxioirs,  vol.  1, 

EVEDENCB.  p.  496. 

12.  HarrisoD  v.  Remington  Paper  16.  Ooeebie  Jjivest.  Co.  «.  Iron 
Co.,  140  Fed.  385,  72  C.  G.  A.  405,  6  Chief  Mm.  Co.,  78  Wis.  427,  47  N. 
ArL  Gas.  314.  W.  726.  23  A.  S.  B.  417. 
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409.  Jadgment  against  Corporation  as  Evidence. — ^The  prevailing 
view  is  ih&t  a  judgment  against  a  corporation  is  conclusive  against 
the  stockholders  in  any  action  or  proceeding  to  enforce  their  individ- 
ual liability;  and  the  courts  make  no  distinction  between  cases  in 
which  actions  are  brought  against  stockholders  on  account  of  unpaid 
subscriptions  and  those  wherein  the  object  is  to  enforce  the  statutory 
or  constitutional  liability.  Until  reversed  in  some  direct  proceeding 
for  that  purpose,  it  cannot  be  collaterally  attacked,*'  even  though  the 
stockholder  is  a  nonresident  and  not  personally  served  with  process, 
and  though  he  never  appeared  or  had  notice  of  such  suit.*^  Nor  does 
it  make  any  difference  that  the  judgment  was  taken  by  default.** 
Such  a  judgment  is  conclxisive  not  only  in  the  state  where  it  was  ren- 
dered, but  also  in  a  subsequent  action  brought  in  another  state  against 
one  of  such  members,  or  stockholders,  to  collect  his  proportion  of  such 
assessment.*®  In  an  action  to  enforce  stockholders'  liability,  which 
is  based  on  proceedings  in  a  court  of  a  foreign  state,  where  the  record 
of  the  foreign  court  recit<^  that  the  corporation  appeared  and  was 
heard  pursuant  to  due  service  of  process,  the  full  faith  and  credit 
clause  of  the  federal  constitution  precludes  the  defendant  from  intro- 
ducing evidence  to  c<vitradict  such  recital.'  But  although  the  general 
role  is  that  a  stockholder,  though  out  of  Jurisdiction,  and  not  a  party 
to  an  action  in  the  state  of  incorporation  to  wind  up  the  corporation's 
affairs  and  enforce  the  Uability  of  stockholders,  cannot  qu^tion  the 
findings  of  insolvency  and  the  other  foundations  of  an  assessment 
upon  the  stockholders,  yet  ^is  does  not  preclude  the  stockholder, 
when  sued  in  another  jurisdiction,  from  setting  up  defenses  personal 
to  himself.*  In  many  of  the  states  individual  liability  of  a  stock- 
holder arises  after  a  judgment  has  been  rendered  against  the  corpora- 
tion and  when  an  execution  thereon  has  been  returned  nulla  bona; 
and,  in  the  absence  of  fraud  on  the  part  of  the  officers,  such  return 
is  conclusive,  as  against  the  stockholder,  that  the  corporate  property 

17.  Tatum  v.  Rosenthal,  95  Cal.  129,  W.  1095,  62  A.  S.  R.  693,  34  L.R.A. 
30  Pac  136,  29  A.  S.  R.  97;  Converse  694. 

V.  ^tna  Nat.  Bank,  79  Conn.  163,  64      Note:  97  A.  S.  R.  408. 

Atl.  341,  7  Ann.  Cas.  75;  Singer  w.     19.  Holland  v.  Duluth  Iron  Mining, 

Hutchinson,  183  111.  606,  56  N.  E.  388,  etc.,  Co.,  65  Minn.  324,  68  N.  W.  ftO, 

75  A.  S.  R.  133;  Ball  v.  Reese,  58  Kan.  60  A.  S.  R.  480. 

614,  50  Pac.  875,  62  A.  S.  R.  638;     20.  Mutual  Fire  Ins.  Co.  v.  Phoenix 

Holland  d.  Duluth  Iron  Mining,  etc..  Furniture  Co..  108  Mich.  170,  66  N. 

Co.,  65  Minn.  324,  68  N.  W.  50,  60  W.  1095,  62  A.  S.  R.  693,  34  URX 

A.  S.  R.  480;  Nichols  v.  Stevens,  123  694. 

Mo.  96,  25  S.  W.  578,  27  S.  W.  613,     Note:  33  L.R.A.(N.S.)  911. 
45  A.  S.  R.  514.  1.  Converse  «.  ^tna  Nat.  Bank,  79 

Notes:  3  A.  S.  R.  814,  858;  97  A.  8.  Conn.  163,  64  AtL  341 .  7  Ann.  Cas. 
R.  463.  75. 

18.  Mutual  r.  Ins.  Co.  v.  Phoenix     2.  Note:  33  L.R.A.(N.S.)  912. 
Furniture  Co.,  108  Mich.  170,  66  N. 
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has  been  exhausted The  cases  all  admit  that  a  judgment  against 
a  corporation  is  not  conclusive  against  a  stockholder  as  to  his  Habilit^ 
for  its  debts  when  isuch  judgment  is  open  to  attack  by  him  on  the 
ground  that  it  was  obtained  by  fraud  or  collusion  or  in  a  co  irt  not 
having  jurisdiction  *  The  courts  of  New  York  have  never  adopted 
the  rule  prevailing  elsewhere  that  a  judgment  by  a  court  of  competent 
jurisdiction  against  a  corporation  may  be  conclusive  against  a  stock- 
holder as  to  his  individual  liability  or  as  to  hia  liability  on  unpaid 
stock  subscriptions.* 

XVIII.  Appointment  and  General  Authority  of  Officers  and 

DiRECTOItS 

Appointment^  Qitalification^  and  Tenure  of  Office 

410.  In  General. — Extreme  strictness  in  the  compliance  with  the 
statutes  or  charter  provisions  in  the  election  of  the  corporate  officers 
is  not  necessary.  For  example,  where  it  is  provided  that  a  certain 
number  of  directors  shall  be  elected  "out  of  whom''  a  president  shall 
be*chosen,  a  president  and  director,  both  of  which  characters  are  to 
combine  in  the  same  person,  may  be  elected,  on  the  same  ballot,  and 
it  is  not  necessary  first  to  elect  the  person  a  director  and  thereafter 
elect  him  president."  Persons  in  po??c&sion  of  and  acting  publicly 
as  officers  of  a  corporation  are  presumed  rightfully  in  oftice,'  and  parol 
proof  as  to  who  were  the  officers  of  a  corporation  at  a  particular  time 
is  admissible  in  evidence,  it  not  being  necessary  to  prove  such  fact 
by  the  records  of  the  corporation.*  The  board  of  directors  are  fre- 
quently authorized  to  fill  vacancies  in  the  board;  the  extent  of  such 
power,  however,  is  merely  to  fill  vacancies  when  they  in  fact  exist 
and  not  to  create  vacancies*  The  appointment  or  election  of  the 
administrative  officer  such  as  the  president,  treasurer,  etc.,  is  usually 
intrusted  to  the  board  of  directors.  And  where  it  is  provided  that 
the  officers  shall  be  chosen  by  the  directors  at  the  first  meeting  after 
their  election,  and  that  the  officers  so  chosen  shall  hold  office  for  one 
year  or  until  their  successors  are  elected  and  qualified,  and  that  the 
directors  shall  serve  for  one  year  and  until  their  successors  are  elected 
and  qualified,  a  hold-over  board  possesses  the  same  authority  as  a  new 

8.  Note:  97  A.  S.  R.  464.  State  v.  Knpferle,  44  Mo.  154,  100 

4.  Note:  97  A.  S.  R-  469.  Am.  Dee.  265:  Elizabeth  City  Academy 

6.  Note:  97  A.  S.  R.  471.  v.  Lindsey,  28  N.  C.  476,  45  Am.  Dec 

6.  Currie  v.  ^Mutual  Assnr.  Soc,  4  500. 

Hen.  &  M.  (Va.)  315,  4  Am.  Dec.  8.  CahiU  v.  Kalamazoo  Mnt.  Ins. 
517.  Co.,  2  DoQg.  (Mich.)  124,  43  Am.  Dec. 

7.  Selma,  etc.,  R.  Co.  v.  Tipton,  5  457. 

Ala.  787,  39  Am.  Dec.  344;  Susque-      9.  Com.  v.  Detwiller,  131  Pa.  St., 

hanna  Bridge,  etc.,  Co.  v.  General  Ins.  614,  18  Atl.  990,  992,  7  L.R.A.  357, 
Co.,  3  Md.  305,  56  Am.  Dec.  740  ;  360 
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board  to  elect  Dew  officers.***  It  is  unquestioned  that  a  corporate  body 

may,  unless  otherwise  provided  by  the  charter,  appoint  any  member 
of  the  body,  or  other  person,  by  the  by-laws  or  by  resolution,  an 
agent  to  transfer  or  dispose  of  the  corporate  property.  No  officer  of 
the  body  has  that  exclusive  power,  unless  given  by  the  charter.  They 
may  confer  power  on  the  president,  treasurer,  secretary,  other  officer, 
or  other  person.^'  All  aggregate  corporations  from  necessity  must 
act  and  contract  through  and  by  means  of  agents;  it  has  never  been 
thought  of  any  importance  by  what  name  or  description  the  agents 
were  known  and  designated.  The  agent  or  agents  employed  may  be 
called  president,  director,  trustee,  cashier,  or  secretary,  or  even  a  com- 
mittee, without  altering  substantially  their  character  as  agents.'* 
It  is  well  settled  that  the  appointment  of  agents  of  a  corporation  need 
not  be  under  seal,*'  and  there  is  no  doubt  that  in  order  to  establish  ' 
an  agency  from  a  corporation,  or  an  authority  in  a  known  and  recog- 
nized agent  to  do  certain  acts  on  behalf  of  a  corporation,  it  is  not 
indispensable  to  show  a  written  authority,  or  vote,  or  resolution  of 
the  corporation.**  While  it  is  the  general  rule  of  agency  that  an 
agent  must  be  appointed  under  seal  in  order  that  he  may  bind  ]iis 
principal  by  an  instrument  under  seal,**  it  is  well  settled  that  to 
permit  the  agent  of  a  corporation  aggregate  to  bind  his  principal 
by  a  deed  he  need  not  be  appointed  by  deed,"  and  parol  evidence  of 
the  appointment  is  admissible."  So  the  general  rule  of  agency  that 
an  agent  acting  under  parol  authority  is  competent  to  prove  his 
own  agency  by  his  testimony,  a  rule  founded  on  convenience  and 
necessity  and  supported  by  general  usage  *'  is  applicable  to  an  agent 
of  a  corporation.**  This  question  as  to  the  rq)resentation  of  corporar- 
tions  by  their  officers  and  agents  is  more  fully  discussed  elsewhere.*** 

10.  state  V.  GoestiD,  106  Minn.  248,  74  Pac.  851,  99  A.  S.  R.  75;  Biehard- 
119  N.  W.  43,  130  A.  S.  R.  610.         son  v.  St.  Joseph  Iron  Co.,  5  Blackf. 

11.  Mitchell  V.  Deeds,  49  IIL  416,  95  (Ind.)  146,  33  Am.  Dec.  460;  Mer- 
Am.  Dec.  621.  chants   Nat.   Bank   of   Gardner,  v. 

12.  Directors,  etc.,  of  St  Andrews  Citizens  Gas  Light  Co.,  159  Ma^s.  505, 
Bay  Land  ,  Co.  v.  Mitchell,  4  Pla.  192,  34  N.  E.  1083,  38  A.  S.  R.  453;  WU- 
54  Am.  Dec.  340.  Hams  v.  Christian  Female  College,  29 

13.  Directors,  etc.,  of  St.  Andrews  Mo.  250,  77  Am.  Dec.  569. 

Bay  Land  Co.  v.  Mitchell,  4  Fla.  192,  16.  See  PaiNOPAL  and  Agent. 
54  Am.  Dec.  340;  Garrison  v.  Combs,  16.  Johnston  v.  Crawley,  25  Ga.  316, 
7  J.  J.  Marsh  (Ky.)  84,  22  Am.  Dec.  71  Am.  Dec.  173;  Despatch  Line  of 
120;  Latbrop  v.  Commercial  Bank  of  Packets  «.  Bellamy  Mfg.  Co.,  12  N.  H. 
Scioto,  8  Dana  (Ky.)  114,  33  Am.  205,  37  Am.  Dec.  203. 
Dec.  481;  American  Insurance  Co.  v.  17.  Richardson  v.  St.  Joseph  Iron 
Oakley,  9  Paige  (N.  Y.)  496,  38  Am.  Co.,  5  Blackf.  (Ind.)  146,  33  Anu 
Dec.  561;  New  York,  etc.,  Tel.  Co.  v.  Dec.  460. 

Dryburg,  35  Pa.  St.  298,  78  Am.  Dec.     18.  See  Principal  and  Agent. 
338.  19.  Gould  v.  Norfolk  Lead  Co.,  • 

14.  Curtin  v.  Salmon  Rivei  Hydrau-  Cosh.  (Mass.)  338,  57  Am.  Dee.  59. 
lie  Gold  Mia.,  etc.,  Co»  141  Cal.  308,     20.  See  infra,  par.  616  «(  sea. 
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411.  Who  Are  Considered  ''Officers." — ^In  different  comiectioxis  in 
which  the  question  has  arisen,  it  has  been  held  that  a  mere  agent  of 
a  private  corporation  is  not  an  officer  thereof  within  the  meaning  of 
statutes  or  regulations  requiring  certain  acts  to  be  done  by*  an  "offi- 
cer." ^  One  distinction  between  officers  and  agents  of  a  corporation 
lies  in  the  manner  of  their  creation.  An  office  is  created  by  the  char- 
ter of  the  corporation,  and  the  officer  is  elected  by  the  directors  or 
the  stockholders.  An  agency  is  usually  created  by  the  officers,  or  one 
or  more  of  them,  and  the  agent  is  appointed  by  the  same  authority. 
It  is  clear  that  the  two  terms,  "officers"  and  "agents,"  are  by  no  means 
interchangeable.  One  relation  deriving  its  existence  from  the  other, 
and  being  dependent  thereon  for  its  continuation,  is  necessarily 
restricted  in  its  powers  and  duties,  and  such  powers  and  duties  are 
not  necessarily  the  same  as  those  pertaining  to  the  authority  creating 
it  The  officers,  as  such,  are  the  corporation ;  an  agent  is  an  employee. 
Thus  it  has  been  held  that  the  phrase  "general  agent,"  as  applied 
to  one  representing  a  corporation,  does  not  necessarily  import  that 
the  person  so  designated  is  an  officer  of  the  corporation  within  the 
meaning  of  a  provision  in  an  insurance  policy  that  no  alteration  of 
the  contract  or  waiver  of  any  of  its  conditions  shall  be  valid  unless 
such  alteration  or  waiver  is  made  in  writing  and  signed  by  an  officer 
of  the  company.* 

412.  Eligibility  in  General. — The  statutes  or  charter  governing  a 
corporation  may  prescribe  the  qualification  of  its  officers,'  and 
under  the  inherent  power  of  a  corporation  to  pass  reasonable  by-laws 
for  its  government,*  by-laws  imposing  reasonable  qualifications  for 
its  directors  are  upheld.*  Unless,  so  required  by  statute,  it  is  not 
essential  that  the  officers  of  a  private  corporation  be  resident^,'  and 
where  no  other  qualification  than  ownership  of  stock  is  required  of 
a  director,  a  nonresident  stockholder  is  eligible  to  become  a  director; ' 
and,  as  the  office  of  director  in  a  private  corporation  is  in  no  sense 
political,  fl  person  not  a  citizen  of  the  United  States  residing  and  own- 
ing proi}erty  within  tiie  state  has  been  held  eligible  to  be  a  director 
of  a  corporation  created  by  the  state.*  The  office  of  inspectors  of  a 
corporate  election  is  ministerial  rather  than  judicial|  and  their  being 

1.  Note:  5  Ann.  Cas.  223.  v.  People,  147  HI.  234,  35  N.  E.  608, 

2.  Vardeman  v.  Penn  Mut.  Life  Ins.  24  L.R.A.  462. 

Co.,  125  Ga.  117,  54  8.  B.  66,  5  Ann.  7.  Com.  v.  DetwiUer,  131  Pa.  St 
Caa.  221.  614,  18  Atl.  990,  992,  7  L.R.A.  357, 

3.  State  v.  Harri^  3  Ark.  570,  36  3G0. 

Am.  Dec.  460.  8.  Com.  v.  Hemmingway,   131  Pa. 

4.  See  supra,  par.  114  et  seq.  St.  614,  18  Atl.  990,  992,  7  L.B.A 

5.  Cross  V.  West  Virginia  Cent  &  357,  3G0. 

P.  R.  Co.,  37  W.  Vs.  342,  18  L.R.A.  As  to  the  right  of  an  alien  to  become 
582.  a  stockholder  in  a  corporation,  see 

6.  North  &  South  Rolling  Stock  Co.  supra,  par.  272. 
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judges  of  the  election  does  not  render  them  ineligible  to  be  I'oted 
for  as  candidates  for  other  offices  at  such  election.*  So,  in  the  absence 
of  a  proyision  to  the  contrary,  the  treasurer  of  the  corporation  is 
eligible  to  be  a  director  also,^^  and  unless  there  is  some  requirement 
to  the  contrary,  neither  the  secretary  nor  the  treasurer  of  a  corporor 
tion  is  required  to  be  a  stockholder,^*  so  that  simply  because  the  evi- 
dence shows  that  a  person  is  secretary  and  treasurer  of  a  corporation, 
the  court  ought  not  to  presume  that  he  was  therefore  a  stockholdOT 
in  such  corporation,  when  the  question  arises  as  to  the  validity  of  an 
acknowledgment  to  a  deed  in  which  the  corporation  is  the  grantee, 
taken  by  such  officer  as  a  notary  public.**  The  same  person  may 
hold  office  in  more  than  one  corporation.**  The  election  of  an  unqual- 
ified person  to  a  corporate  office  is  merely  voidable  and  not  void.** 
413.  Necessity  tliat  i)irectors  Be  Stockholders. — ^While  as  a  matter 
of  fact  directors  are  usually  stockholders,  still,  in  the  absence  of  such 
a  requirement  by  statute  or  by-law,  it  is  not  necessary  that  a  person 
be  a  stockholder  to  render  him  eligible  as  a  director  or  trustee;  *"  and 
in  some  instances  this  rule  has  been  expressly  recognized  by  statute.** 
So  where  a  statute  authorizes  a  municipal  corporation  to  become  a 
stockholder  in  a  corporation  and  to  vote  its  stock  through  such  per- 
son as  may  be  authorized  by  it,  a  person  who  is  not  a  stockholder,  but 
is  duly  appointed  by  the  municipality  to  represent  it  at  the  meetings 
of  the  stockliolders  of  the  corporation  and  to  vote  on  the  stock  which 
it  owns  therein,  is  eligible  to  be  elected  a  director  of  the  corporation.*' 
As  a  general  rule,  however,  the  sUitute.'^,  charter,  or  by-laws  governing 
the  corporation  provide  that  the  directors  shall  be*  stockholders,** 
and  wiiere  such  is  the  requirement  it  is  essential  to  render  a  person 
eligible  to  the  office  of  director  that  he  be  an  owner  of  stock  in  fact; 
and  while  the  courts  are  not  disposed  to  construe  such  requirement 
so  strictly  as  to  inhibit  the  transfer  of  stock  for  the  express  and  avowed 
purpose  of  qualifying  the  transferee  for  election  to  the  office  of  director 

9.  Com.  V.  Woelper,  3  Serg.  &  R.  15.  Wight  v.  Springfield,  etc,  R. 
(Pa.)  29,  8  Am.  Dec.  628.  Co.,  117  Mass.  226,  19  Am.  Rep.  412: 

10.  Sai  gent  v.  Webster,  13  Mete.  In  re  George  Ringler  &  Co.,  204  N.  Y. 
(Mass.)  497,  46  Am.  Dec.  743.  30,  97  N.  E.  593,  Ann.  Cas.  1913C 

11.  Horback  u.  Tyrrell,  48  Neb.  514,  1036;  Smith  v.  Cornelius,  41  W.  Va. 
67  N.  W.  485,  489,  37  L.R.A.  434  59,  23  S.  E.  599,  30  L.R.A.  747. 

12.  Horback  v.  Tyrrell,  48  Neb.  514,  16.  In  re  Geoi^e  Ringler  &  Co.,  204 
67  N.  W.  485,  489,  37  L.R.A.  434.  N.  Y.  30,  97  N,  E.  593,  Ann.  Cas. 

And  see  Acknowledgments,  vol.  1,  1913C  1036. 

p.  272,  as  to  the  validity  of  an  acknowl-  17.  Wight  v.  Springfield,  etc.,  R. 

edgraent  to  an  instrument  in  which  a  Co.,  117  Mass.  226,  19  Am.  Rep.  412, 

corporation  is  the  grantee  taken  by  an  18.  in  re  George  Ringier  &  Co.,  204 

officer  of  the  corporation  who  is  not  a  N.  Y.  30,  97  N.  E.  593,  Ann.  Caa. 

stockholder.  1913C  1036;  State  v.  Manufacturers' 

13.  Leathers  v.  Janney,  41  La.  Ann.  Mat.  Fire  Ass'n,  50  Ohio  St.  145.  33 
1120,  6  So.  884,  6  L.R.A.  661.  N.  E.  401,  24  Ljl.A.  252. 

14.  Note:12L.R.A.  781. 
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or  ta^tee,*'  yet  such  a  rule  is  limited  to  a  transfer  in  good  faith  and 
does  not  apply  to  render  eligible  one  to  whom  stock  is  transferred  solely 
for  the  purpose  of  qualifying  him,  the  stock  being  immediately 
assigned  back  to  the  true  owner  in  blank,  though  his  name  remains 
on  the  corporate  books  as  U  stockholder.  While  stock  books  are 
conclusive  upon  the  inspectors  of  elections  as  to  the  eligibility  of 
candidates  for  directors  or  trustees,  they  are  not  conclusive  upon  the 
courts  in  a  proper  proceeding  to  test  their  eligibility.-^  A  statute 
which  provides  that  any  one  of  the  directors  or  executive  officers  of  a 
corporation  owning  stock  in  another  corporation  may  be  elected  a 
director  of  the  latter,  is  not  repealed  by  a  subsequent  statute  providing 
that  the  affairs  of  every  joint-stock  association  shall  be  managed  by 
three  or  more  directors,  "who  shall  be  stockholders  in  the  corpora- 
tion;" and  the  executive  officer  or  chief  manager  of  a  corporation, 
which  holds  stock  in  another  corporation,  is  a  "stockholder"  of  the 
latter  within  the  meaning  of  the  two  statutes.'  Where  directors  are 
required  by  statute  to  be  stockholders,  it  has  been  held  that  to  render 
one  eligible  to  such  office  he  must  appeal  as  a  stockholder  on  the  * 
books  of  the  corporation.'  Although  directors  in  a  corporation  are 
required  by  law  to  be  stockholders  therein,  an  executor  who  has  the 
right  to  vote  stock  owned  by  his  testator  is  eligible  to  the  office  of 
director,  as  until  distribution  the  stock  of  a  decedent  is  unadministered 
assets  in  the  bands  of  the  personal  representative,  and  the  legal  title 
is  in  him.'  The  mere  fact  that  a  person  is  a  legatee  of  stock  or  a  dis- 
Ijibutee  of  a  deceased  stockholder's  estate  does  not  render  him  a  stock- 
holder so  as  to  qualify  him  as  such  to  hold  the  office  of  director  while 
the  estate  is  undistributed  *  Some  charters  permit  persons  not  stock- 
holders to  become  directors,  with  a  further  provision  that  persons  so 
elected  shall  within  a  specified  peiiod  become  stockholders  or  be 
deemed  to  have  agreed  to  purchase  of  the  corporation  the  requisite 
shares,  and  persons  so  elected  have  been  held  liable  to  corporate  cred- 
itors as  subscribers  without  any  actual  subscription  to  stock.* 

19.  In  re  George'  Ringler  &  Co.,  204  L.R.A.  781.  See  supra,  par.  242,  as 
N.  Y.  30,  97  N.  E.  593,  Add.  Cas.  to  the  general  requuites  to  the  transfer 

1913C  1036;  Re  Argus  Printing  Co.,  of  stock. 

1  N.  r>.  434,  48  N.  W.  347,  26  A,  S.  3.  Selimidt  v.  Mitchell,  101  Ky.  570, 
R.  639,  12  L.R.A.  781.  41  S.  W.  929,  72  A.  S.  R.  427  (in 

20.  In  re  George  Ringler  &  Co.,  204  this  ease  there  were  joint  eseeutors 
N.  Y.  30,  97  N.  E.  593,  Ann.  Cas.  bat  no  stress  is  laid  on  such  facts  as 
1913C  1036.  But  see  dictum  to  the  affecting  the  eligibility  of  one  to  be  a 
contrary  in  Re  Argus  Printing  Co.,  1  director).  As  to  the  general  title  of 
N.  D.  434,  48  N.  W.  437,  26  A.  S.  R.  the  personal  representative  of  a  dece- 
639,  12  L.R.A.  781.  dent  to  the  personalty  of  the  estate,  see 

1.  Chase  v.  Tuttle,  55  Conn.  455,  12  Executors  and  Administrators. 


2.  Re  Argus  Printing  Co.,  1  N.  D.  41  S.  W.  929,  72  A.  S.  R.  427. 
434,  48  N.  W.  a47,  26  A.  S.  R.  639, 12     6.  In  n  Anglo-Austrian  Printing  A 
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414.  Election  of  Directors. — ^While  a  corporation  may  act  through 
its  agents  outside  of  the  sovereignty  creating  it,  it  can  only  act  per 
Be  witiiin  the  limits  of  sach  sovereignty;  *  so,  the  election  of  directon 

by  the  stockholders  or  members  being  action  by  the  corporation  per 
se,  must  be  held,  as  .a  ^neral  rule,  unl^  otherwise  authorized  by 
the  statutes  or  the  charter  of  the  corporation,  within  the  sovereignty 
by  which  the  corporation  was  created.'  Notice  of  an  elecUon  of  diiBC- 
tors  must  he  for  the  time  and  in  the  manner  provided  by  statute,  when 
the  by-laws,  though  fixing  the  time  and  place  for  the  election,  fail  to 
state  what  length  of  time  or  in  what  mode  the  notice  shall  be  given.* 
Where  the  charter  gives  the  stockholders  the  right  to  elect  the  directors 
the  corporation  cannot  deprive  them  of  this  right.*  A  majority  of  the 
stockholders  of  a  corporation  have  no  vested  right  to  elect  all  the 
directors,  which  will  be  infringed  by  a  statute  giving  the  minority 
of  the  stockholders  the  power,  by  cumulative  voting,  to  elect  a  repre- 
sentative membership  in  the  board  of  directors.^**  But  under  a  state 
constitutional  provision  for  the  election  of  directors  in  corporations 
•  by  a  cumulative  system  of  voting,  stockholders  are  entitled  to  vote 
under  the  mode  prevailing  before  the  adoption  of  the  constitution, 
if  they  so  desire,  and  an  election  of  directors  under  such  other  mode 
is  legal  if  no  stockholder  claims,  or  is  denied,  the  right  to  vote  under 
the  cumulative  system.**  To  constitute  a  valid  stockholders'  meeting 
it  is  generally  necessary  that  a  majority  of  the  subscribed  capital  stock 
be  represraited,**  and  a  vote  of  stockholders  representing  a  majority 
of  the  subscribed  capital  stock  has  been  held  necessary  to  the  choice 
of  a  director.^'  Votes  cast  for  a  person  not  eligible  to  the  office  of 
director  in  a  corporation  cannot  elect  him,  and  he  may  be  ousted  by 
legal  proceedings;  but  votes  cast  for  him  cannot  be  ignored  so  as  to 
elect  another  candidate  who  has  received  a  minority  of  the  votes  cast 
unless  those  voting  for  the  former  know  the  facts  which  make  him 
ineligible  to  office  and  that  such  facts  render  him  so.'*  The  election  of 
directors  of  a  corporation  may  be  supervised  and  controlled  by  a  court 
of  equity  and  a  master  appointed  to  preside  whenever  it  is  made  to 

Pub.  Co.,  [1892]  2  Ch.  158,  61  L.  J.  498,  69  N.  W.  929,  56  LJI.A.  947. 

Ch.  481,  66  L.  T.  N.  S.  593,  40  W.  R.  See  aupra,  par.  318,  as  to  the  stock- 

518,  7  Eng.  Rul.  Cas.  GOO.  holders'  general  right  of  camalative 

6.  Miller  v.  Ewer,  27  Me.  509,  46  vofing. 

Am.  Dee.  619.  11.  Schmidt  v.  Mitchell,  101  Ky, 

7.  Duke  V.  Taylor,  37  Fla.  64,  19  570,  41  S.  W.  929,  72  A.  S.  R.  427. 
So.  172,  53  A.  S.  R.  232,  31  L.R.A.      12.  See  supra,  par.  312  et  seq.,  as  to 
484;  MUler  v.  Ewer,  27  Me.  509,  46  stockholders  meetings  generally.  ■ 
Am.  Deo.  619.  13.  Re  Argus  Printing  Co.,  1  N.  D. 

8.  In  re  Long  Island  R.  Co.,  19  434,  48  N.  W.  347,  2G  A.  S.  R.  639. 
Wend.  (N.  Y.)  37,  32  Am.  Dee.  429.  12  L.R.A.  781  and  note. 

9.  Brewster  v.  Hartley,  37  CaL  15,     14.  Schmidt  v.  Mitchell,  101  Ky. 
90  Am.  Dec  237.  570,  41  S.  W.  029,  72  A.  S.  R.  427. 

10.  Maynard  v.  Looker,  111  Mich. 
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appear  that  by  means  of  fraud,  violence,  or  otiier  unlawful  conduct 
on  the  part  of  a  portion  of  the  corporators,  a  fair  and  honest  election 
cannot  otherwise  be  held.'*  A  stockholder  holding  a  majority  of  the 
subscribed  capital  stock  having  acquiesced  in  the  organization  of  a 
stockholders'  meeting,  and  having  participated  in  the  business  of  the 
meeting  as  so  organized,  among  other  ^ings  having  nominated  per- 
sons for  the  office  of  director,  cannot  afterwards  withdraw  from  the 
meeting,  and  organize  another  meeting,  at  the  same  time  and  in  the 
same  place,  and  by  voting  at  that  meeting  elect  the  persons  voted  for 
by  him  the  directors  of  the  corporation.  It  is  his  duty  to  remain  in 
the  meeting  first  organized,  and  vote  his  stock  there,  and  no  one  can 
prevent  his  voting  his  stock  at  that  meeting,  although  his  ballot  may 
be  rejected.  Notwithstanding  such  rejection,  the  persons  voted  for 
by  him  would  have  been  elected  directors,  and  declared  by  the  court 
elected.**  One  who  has  acted  as  a  director  canilot  question  the  valid- 
ity of  his  election.*' 

415.  Tenure  of  Office  in  General.— As  a  general  rule  the  directors 
or  trustees  of  a  corporation  hold  over  until  their  successors  are 
elected. Also  the  president  of  a  corporation  properly  elected  holds 
over  until  another  president  is  elected,  although  there  is  no  special 
provision  in  the  charter  to  that  effect.**  But,  where  a  new  board  is 
elected,  it  does  not  follow  tliat  the  old  board  holds  over  because  one 
of  the  new  directors  is  disqualified  to  hold  the  office.  In  such  a  case 
the  qualified  members  of  the  new  board,  there  being  enough  to  consti- 
tute a  quorum,  constitute  the  new  governing  body  of  the  corporation, 
and  there  exists  as  to  the  disqualified  persons  a  vacancy,  which  may 
be  filled  by  the  other  directors  under  a  general  charter  power  to  fill 
vacancies,  or  by  holding  a  new  election  by  the  stockholders.** 

416.  Resignation. — An  officer  of  a  corporation  may  terminate  his 
office  by  resignation,  if  the  statutes,  charter,  and  by-laws  impose  no 
limitation  thereon,  and,  in  doing  so,*  he  need  give  no  notice  to  the 
public  nor  to  persons  dealing  with  the  corporation.*  The  fact  that 
a  statute  requires  directors,  unless  removed,  to  continue  in  office  until 
their  successors  are  appointed,  does  not  prevent  a  director  from  resign- 

15.  Tunis  V.  HestonviUe,  etc.,  Co.,  Trustees  of  Vernon  ,Soc.  v.  Hills,  6 
14fl  Pa.  St.  70,  24  Atl.  88,  15  L.B.A  Cow.  (N.  Y.)  23,  16  Am.  Dee.  429; 
6fi5.  Treasurer  of  State  v.  Mann,  34  Vt. 

16.  Re  Argas  Printing  Co.,  1  N.  D.  371,  80  Am.  Dee.  6b8. 

434,  48  N.  W.  347,  26  A.  S.  R.  639,      19.  Olcott  «.  Tioga  R.  Co.,  27  N.  T. 

12  L.R.A.  781.  546,  84  Am.  Dec.  298. 

17.  Fitzpatrick  v.  O'Neil,  43  Mont.     20.  Schmidt  v.  Mitchell,  101  Ky. 
552,  118  Pac.  273,  Ann.  Cas.  1912C  570,  41  S.  W.  929,  72  A.  S.  R.  427. 
296.  1.  Zeltner  v.  Henry  Zeltner  Brew- 

18.  State  V.  Qaertin,  106  Minn.  248,  ing  Co.,  174  N.  Y.  247,  66  N.  £.  810^ 
119  N.  W.  43,  130  A.  S.  R.  610;  95  A  S.  R.  574  and  note. 
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Ing  at  any  time.'  Since  ao  officer  may  resign,  as  a  rule,  at  pleasure, 
no  action  on  the  part  of  the  corporation  is  essential  to  make  his  resig- 
nation effectual.  Acceptance  thereof  by  the  directors  or  governing 
body  is  not  required.  When  he  tenders  his  resignation  to  the  proper 
corporate  authorities,  to  take  effect  immediately,  the  resignation  is 
complete,  though  it  is  not  acted  on  by  the  corporation,  or  entered 
in  its  books.*  And  resignation  of  an  office  may  be  made  either  by 
express  agreement  between  the  officer  and  the  corporation,  or  by  an 
implied  agreement  from  his  being  elected  to  another  office  incompat- 
ible with  it.*  Nor  is  the  validity  of  a  resignation  dependent  upon  the 
appointment  of  a  successor  in  office.'  Unless  prescribed  in  the  charter 
or  by-laws  of  the  corporation,  no  special  form  of  resignation  is  nec^ 
sary.  Putting  a  resignation  in  writing  is  the  more  orderly  and  proper 
course  of  procedure,  but  if  the  fact  exists  and  is  adequately  proved, 
an  oral  resignation  is  equally  valid.*  The  question  whether  a  resigna- 
tion is  effected  is  one  of  fact.'  The  right  of  an  officer  to  resign  as 
regards  third  persons  is  not  unqualified,  and  as  against  them  the  motive 
of  a  resignation  may  render  it  ineffectuEd.*  Thus  the  right  of  an 
officer  to  resign  for  the  purpose  of  preventing  the  bringing  of  actions 
and  the  service  of  proc^  against  the  corporation  is  denied.*  And  it 
has  been  held  that  though  a  statute  provides  that  a  receiver  of  the 
property  of  a  corporation  may  be  appointed  in  an  action  "brought 
by  the  attorney -general,  or  by  a  stockholder,  to  presa-ve  the  assets  of 
a  corporation,  having  no  officer  empowered  to  hold  the  same,"  resag' 
nations  made  for  the  purpose  of  enabling  such  an  action  to  be  brought, 
ai>d  a  receiver  to  be  appointed-,  are  inelfective-^**  The  rights,  duties, 
and  liabilities  of  an  officer  generally  terminate  with  his  resignation,**^ 
and  accordingly  his  right  to  his  salary  thereafter  accruing,  if  he 
resigns  unconditionally  or  upon  a  condition  not  binding  upon,4he 
corporation,  ceases.*^  The  resignation  of  the  ollicers  of  a  corporation 
does  not  operate  to  destroy  its  existence.  Officers  and  agents  are 
necessary  to  the  management  of  the  affairs  of  a  corporation,  but  it  has 
an  existenra  per  se,  so  as  to  maintain  succession  and  hold  and  preserve 

2.  Brigga  t>.  Spaulding,  141  U.  S.      Note:  95  A.  S.  R.  5S0. 
132,  11  S.  Ct.  924,  35  U.  S.  (L.  ed.)      7.  Note:  95  A.  S.  R.  580. 

662.  8.  Zeltner  v.  Henry  Zeltner  Brew- 

Note:  95  A.  S.  R.  579.  ing  Co.,  174  N.  Y.  247,  66  N.  E.  810. 

3.  Zeltner  v.  Henry  Zeltner  Brew-  95  A.  S.  R.  574  and  note, 
ing  Co.,  174  N.  Y.  247,  06  N.  E.  810,  9.  See  Prockss. 

95  A.  S.  R.  574  and  note.  10.  Zeltner  t?.  Zeltner  Brewing  Co., 

4.  Regents  of  University  of  Mary-  174  N.  Y.  247,  66  N.  E.  810,  95  A.  S. 
land  V.  Williams,  9  GUI  &  J.  (Md.)  R.  574. 

365,  31  Am.  Dec.  72.  11.  Note:  95  A.  S.  R.  580. 

5.  Note:  95  A  S.  R.  579.  12.  Note:  95  A.  S.  R.  580.  See 

6.  Briggs  V.  Sp&ulding,  141  U.  S.  infra,  par.  445  et  seq.,  as  to  the  gen- 
132,  U  S.  Ct  924,  35  U.  S.  (L.  ed.)  eral  right  of  officers  to  compensation. 
.662. 
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its  franchises,  though  its  functions  may.  for  Hie  time  being,  be  stip- 
pcnded  for  want  of  means  of  action. An  agreement  by  a  director  or 
tni?lee  of  a  corporation  to  resign  his  trust  for  a  pecuniary  considera- 
tion is  contra  bonos  mores,  and  a  contract  based  wholly  or  in  part 
on  such  an  agreement  as  a  consideration  is  illegal.  It  is  a  violation 
of  his  trust  thus  to  be  bought  out  of  oflicc.  lie  may  r&'ign  when  he 
pleases,  but  not  to  make  prolit  to  hiniHclf  in  tlie  matter  of  the  resig- 
nation.** 


Removal  of  Officers 

417.  In  General. — ^In  moat  jurisdictions  the  removal  of  oflicers  of 
a  private  corporation  is  provided  for  and  regulated  by  statute  or  by 
charter  provisions,**  and  the  power  of  removing  the  administrative 
oflicers  usually  is  expressly  vct^ted  in  the  board  of  directors  by  whom 
they  were  appointed.**  Still  the  right  to  remove  such  officers  is  inher- 
ent in  the  corporation  and  exists  in  the  absence  of  statutory  authori- 
zation.^' And  where  the  law  governing  a  corporation  is  silent  as  to 
the  tenure  of  the  officers  thereof,  and  al^o  as  to  their  removal,  the 
power  of  amotion  is  incidental  to  that  of  appointment,  and  the 
appointing  power  may  remove  an  olHcer  appointed  by  them  whenevei*, 
in  their  judgment,  the  be^t  interests  of  the  institution  require  it.*" 
Where  the  board  of  direetoi-s  is  authorized  to  remove  administrative 
officers  no  formal  notice  of  charges  or  trial  is  requisite  to  removal,** 
and  when  the  power  of  removal  is  exercised  by  the  directors  until 
their  action  is  impeached  by  proof,  it  is  certainly  to  be  presumed  that 
they  acted  on  sufficient  grounds.**  Where  the  power  of  removal  is 
discretionary  its  exercise  is  not  reviewable  by  the  eouris.* 

418.  Removal  by  Directors  of  Officers  Elected  by  Stockholders. — 
As  regards  officers  elected  by  tlie  corporation  itself,  there  is  no  implied 

13.  Note:  95  A.  S.  R.  581.    See  Note:  Ann.  Cas.  1913B  669. 
infra,  par.  711,  as  to  dissolution  of  a  18.  Brindley  v.  Walker,  221  Pa.  St. 
corporation.  287,  70  Atl.  794,  23  L.R.A.(N.S.) 

14.  Notes:  48  Am.  Rep.  .333;  i)o  12!)3  (removal  of  soffretary  and  trcas- 
A.  S.  R.  581.  urer). 

15.  State  V.  Kupferle,  44  Mo.  154,  Note:  23  L.R.A.(N.S.)  1293. 

100  Am.  Dee.  265;  Com.  v.  St.  Patrick  19,  State  v.  Kupferle,  44  Mo.  154, 

Benev.  Soc,  2  Bin.  (Pa.)  441,  4  Am.  100  Am.  Doc.  265  (express  power  of 

Dec.  453;  Brindlev  v.  Walker,  221  Pa.  remo\"aI  on  charges  of  disability,  vio- 

St.  287,  70  Atl.  794,  23  L.R.A:(N.S.)  lation   of   dutv   or   other  siiflicient 

1293.  cause);  Brindley  r.  Walker,  221  Pa. 

Note:  Ann.  Cas.  1913B  (i69.  St.  287,  70  Ati.  794,  23  L.R.A.(N.S.) 

16.  State  V.  Kupferle,  44  Mo.  154,  1293. 

100  Am.  Dec.  265  (removal  of  socoe-  20.  State  v.  Kupferle,  44  Mo.  154, 

tary).  100  Am.  Dec.  265. 

17.  Neall  v.  Hill,  16  Cai.  145,  76  1.  Brindley  r.  Walker,  221  Pa.  St. 
Am.  Dec.  508;  Maffpie  Gold  Min.  Co.  287,  70  Atl.  794,  23  L.RA..(N.S.) 
V.  Sherman,  23  S.  I).  232,  121  N.  W.  1293. 

770,  20  Ann.  Cas.  595.  Nnte;  Ann.  Cas.  1913B  671. 
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power  of  removal  vested  in  the  directors.  Officers  so  elected  derive 
their  title  to  their  respective  offices  from  the  same  source  as  the 
directors  do  theirs,  and  they  can  be  removed  only  by  the  power  that 
appointed  them.*  So  the  board  of  directors  have  no  inherent  power 
to  remove  one  of  their  number.*  And  where  the  by-lam  provide 
that  the  board  of  directors  shall  have  power  to  fill  vacancies  and 
prescribe  when  a  vacancy  occurs,  the  board  has  only  power  to  fill  a 
vacancy  which  exists  in  fact;  it  cannot  create  a  vacancy.  Legal 
questions  must  be  settled  by  the  courts,  but  questions  of  fact  such  as 
the  existence  of  an  actual  vacancy  by  removal  after  election,  or  neglect 
of  duty  by  a  member  of  the  board,  may  be  settled  by  the  directors  and 
the  resulting  vacancies,  if  any,  may  be  filled  by  them;  but  tli's  is  the 
extent  of  their  power  in  the  premises.  Where  the  by-laws  provide 
that  a  vacancy  shdl  occur  where  a  director  neglects  to  serve,  and 
authorizes  the  board  of  directors  to  fill  vacancies,  and  the  board 
attempts  to  act  to  fill  an  alleged  vacancy  created  by  such  failure  to 
serve,  the  alleged  delinquent,  if  within  convenient  reach,  should  have 
notice  that  he  is  charged,  with  having  neglected  his  official  duties, 
and  be  heard  if  he  so  desires  in  his  own  defense.* 

419.  Removal  of  Officers  or  Agents  Appointed  by  Prior  Board  of 
Directors. — A  board  of  directors  have  no  power  to  appoint  for  a  term 
of  years  officers  and  i^nts  to  positions  of  responsibility  and  trust  in 
the  management  of  corporate  affairs  and  deprive  a  succeeding. board 
of  the  power  of  removal,  otherwise  they  could  by  such  procedure  indefi- 
nitely perpetuate  any  business  policy,  one  even  that  might  be  detri- 
mental to  the  interests  of  stockholders,  who  would  be  unable  to  obtain 
relief  through  the  election  of  different  trustees  or  by  other  methods.* 
.\nd  where  the  board  of  directors  are  authorized  by  statute  or  by  law 
to  appoint  such  officers  or  agents  as  they  deem  proper,  who  shall  hold 
their  places  during  the  pleasure  of  the  board,  the  board  cannot 
appoint  such  officer  or  agent  for  a  definite,  fixed  period;  such  officer 
is  bound  to  know  that  he  is  removable  at  the  pleasure  of  the  board, 
and  that  a  contract  for  a  definite  period  is  executed  without  authority.* 
This  rule  applies,  for  example,  to  one  appointed  the  general  attorney 
and  assistant  manager  of  a  corporation.'  The  rule  has  no  application 

2.  Brindley  v.  Walker,  221  Pa.  St  6^  Llewellyn  «.  Aberdeoi  Brewiiw 
287,  70  AtL  794,  23  L.B.A.(N.S.)  Ca,  65  Wash.  319,  118  Pae.  30,  Ann. 
1293  and  note.  Cos.  1913B  667. 

Note:  Ann.  Cas.  1913B  671.  6.  Douglass  «.  Mercfaiints'  Ins.  Co, 

3.  Commonwealth  v.  Detwiller,  131  118  N.  Y.  484^  23  N.  E.  806,  7  LJLA. 
Pa.  St.  614,  18  Atl.  990,  992,  7  L.BA.  822;  Llewellyn  «.  Aberdeen  Brewing 
357,  360.  Co.,  65  Wash.  319,  118  Pac.  3U, 

Notes:  23  L.R.A.(N.S.)  1294;  Ann.  Ann.  Cas.  1913B  667;  Mann  v.  WeUs- 
Cas.  1913B  672.  burg   Banking,   etc,    Co.,   66  W. 

4.  Commonwealth  v,  Detwiller,  131  Ya.  204,  66  8.  £.  230,  135  A.  S.  R. 
Pa.  St.  614,  18  Ati.  990,  992,  7  Lit.A.  1024. 

357,  360.  7.  Uewellyn  «.  Aberdeen  BrewinA 
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to  ft  mere  servant,  however,  and  while  the  power  and  authority  to 
remove  or  discharge  a  servant  of  a  corporation  exists,  the  corporation 
is  nevertiieless  liable  in  damages  for  a  breach  of  the  contract  of  employ- 
ment with  such  servant.*  Hence,  one  employed  by  a  corporation  to 
serve  as  bookkeeper  for  a  definite  period  is  entitled  to  damages  for  a 
breach  of  his  contract  of  employment.' 

420.  Power  of  Court  to  Remove  Officers. — The  removal  of  mere 
private  or  ministerial  officers  of  a  corporation  is  a  right  which  belongs 
to  the  corporation  alone,  and  the  assistance  of  the  courts  can  be 
invoked  only  against  sada  officers  as  are  intrusted  by  law  with  the 
inan^ement  of  the  affairs  of  the  corporation.  This  power  of  amotion 
is  incident  to  every  corporation,  and  belongs  to  the  corporation  alone. 
If  the  courts  may  direct  a  corporation  in  the  employment  of  such 
agents,  or  remove  them  when  employed,  there  is  no  reason  why  they 
may  not  exercise  the  same  authority  with  reference  to  individuals; 
the  assumption  of  such  authority  could  be  justified  by  the  same  reason- 
ing.^® And  there  is  no  inherent  jurisdiction  in  equity  to  remove  cor- 
porate officers  of  any  description,  the  remedy  if  any  being  purely 
legal  in  ita  nature."  Neither  has  a  court  of  equity  authority  to  grant 
an  injunction  restraining  the  officers  of  a  private  corporation  from 
performing  the  duties  of  their  offices,  as  the  effect  would  be  the  same 
as  a  removal  from  office,  and  the  court  mil  not  do  indirectly  what 
it  cannot  do  directly.^^  The  rule,  however,  that  a  court  of  equity 
will  not  remove  a  corporate  officer  from  his  office  has  no  application 
to  a  case  in  which  the  corporation  is  suing  to  restrain  its  managing 
agent  appointed  by  the  president,  from  interfering  with  its  business 
as  such  managing  agent  and  from  incurring  debts  on  behalf  of  the 
company,  though  the  managing  agent  was  also  vice-president  of  the 
company.  Such  a  proceeding  does  not  seek  to  deprive  him  of  his 
office  of  vice-president  or  to  interfere  with  his  interests  as  a  stock- 
holder.'* In  some  instances  statutes  have  expressly  conferred  upon 
the  courts  jurisdiction  of  proceedings  to  remove  corporate  officers,** 
and  it  has  been  held  that  an  action  to  remove  the  Erectors  or  trus> 
tees  of  a  business  corporation  and  compel  them  to  account  for  its 
property  may  be  maintained  by  the  attorney-general  in  the  name  of 
the  people  without  a  relator,  under  a  system  of  legislation  which  shows 
a  progressive  tendency  towards  state  supervision  of  its  corporations 

Co.,  65  Wash.  319,  118  Pae.  30,  Ann.  Am.  Dec.  508  and  note. 


8.  Mann  v.  WellBbnrg  Banking,  etc.,     11.  Neall  v.  HUI,  16  Cal.  145,  76 
Co.,  66  W.  Va.  204,  66  8.  E.  230,  135  Am.  Dec.  508. 
A.  S.  R.  1024.  See  Master  and  Serv-     12.  Note:  20  Ann.  Cas.  698. 


9.  Mnnn  v.  WellBborg  Banking,  etc,  man,  23  S.  D.  232, 121  N.  W.  77CL  29 
Co.,  66  W.  Va.  204,  66  S.  K.  230, 185  Ann.  Cas.  595. 


Cas.  1913B  667. 


Note:  20  Ann.  Cas.  598. 


A.  S.  B.  1C24. 
10.  NeaU  v.  HQl,  16  Cal.  145.  76 


14.  Note:  20  Ann.  Cas.  5991 
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through  ita  courts  and  attorney-general,  and  gives  the  courts  juris- 
diction of  suits  which  "may  be  brought  by  the  attorney-general  in 
behalf  of  the  people  of  the  state"  when  he  is  convinced  that  they  can 
be  maintained  and  that  the  interest  of  the  pubHc  will  be  thereby 
promoted.^*  On  the  other  hand  it  is  generally  recognized  that  th« 
public  has  no  legal  interest  in  the  suspension  or  removal  of  officers 
of  private  business  corporations;  hence  the  rig^t  of  the  attorney-gen- 
eral, on  behalf  of  the  state,  to  maintain  an  action  to  remove  officers 
of  a  private  corporation  has  been  denied  where  actions  are  required 
(0  be  prosecuted  by  the  real  parties  in  interest,  even  though  the  court 
is  given  jurisdiction  by  statute  to  entertain  an  action  to  remove  a 
corporate  officer  for  abuse  of  trust  or  gross  misconduct^' 

Proceedings  to  DeiermiTie  Right  to  Office 

421.  In  General. — The  usual  common  law  proceeding  to  determine 
the  right  to  a  corporate  office,'  which  was  recognized  by  the  statute 
of  9  Anne,  is  a  proceeding  in  the  nature  of  quo  warranto.*'  Infor- 
mations of  this  nature  are  properly  grantable  for  the,purpose  of  inquir- 
ing into  the  election  or  admission  of  an  officer  or  member  of  a  cor- 
poration, when  moved  for  by  any  person  interested  in,  or  injured  by, 
such  election  or  admission,  if  the  same  was  unduly  made.**  But, 
as  a  general  rule,  in  the  absence  of  statute,  the  state  has  no  such 
interest  in  the  conduct  of  a  private  corporation  as  to  authorize  the 
attorney  general,  upon  his  own  initiative,  to  institute  proceedings  to 
remove  its  officers."  An  application  for  a  writ  to  try  the  right  to  a 
corporate  office  is  not  grantable  to  an  individual  as  a  matter  of  course, 
but  the  court  has  a  discretion  'to  grant  or  refuse  it  according  to  the 
dreumstances  of  the  case.^**  Since  corporations  created  by  the  federal 
government  are,  as  regards  the  exercise  of  the  corporate  franchises, 
amenable  only  to  the  federal  government,  and  since  an  information 
in  the  nature  of  quo  warranto  can  only  lie  in  the  name  of  the  federal 
government  and  in  the  federal  courts  against  persons  who  invade  a 
franchise  granted  by  the  federal  gov^nment,  an  information  in  the 
nature  of  quo  warranto  will  not  lie  in  a  state  court  to  try  the  right 
to  an  office  in  a  corporation  created  by  the  federal  government*  In 


16.  People  «.  Ballard,  134  N.  T. 
269.  32  N.  E.  54, 17  hM.A.  737. 

16.  State  «.  Milwaukee  Electric  R., 
etc,  Co.,  136  Wis.  179,  U6  N.  W. 
900,  18  LJtA.(N.S.)  672  and  note. 

17.  State  V.  Curtis,  35  Conn.  374, 
95  Am.  Deo.  263 ;  Com.  v.  Union  Fire, 
«te.,*In8.  Co.,  5  Mass.  230,  4  Am.  Dec. 
50;  Maynard  «.  Looken,  111  Mich. 
498,  69  N.  W.  929,  56  Lil.A.  947; 
Gem.  «.  Arrison,  IS  Serg.  &  R.  (Pa.) 


127,  16  Am.  Dee.  531  and  note.  See 

QdO  WARRiilTO. 

18.  Com.  V.  Uiiijn  Fire,  etc.,  Ins. 
Co.,  5  Mass.  230,  4  Am.  Dec.  50. 

19.  State  «.  Milwanlcee  Electrie  R., 
etc.,  Co.,  136  Wis.  179, 116  N.  W.  900, 
18  LJIJL(N.S.)  672  and  note. 

20.  Com.  V.  Arrison,  15  Sei^.  ft  B. 
(Pa.)  127,  16  Am.  Dee.  531. 

1.  State  V.  Cnrtis,  35  Conn.  374»  W 
Am.  Dee.  263. 
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luoceediiigs  in  tlie  nature  of  quo  warranto  to  try  the  right  to  a  public 
ofUee  tlie  general  rule  is  that  the  burden  of  proof  is  iipon  the  defend- 
ant to  show  his  right  to  the  office ;  *  and  it  has  been  held  that  upon 
a  quo  warranto  at  the  suit  of  tlie  state  to  tlie  president  of  a  eoq>oration, 
requiring  him  to  show  his  title  to  that  office,  he  mxist  show  the  exist- 
ence of  the  corporation,  that  he  is  possessed  of  the  qualifications 
required  by  law  of  the  incumbent  of  the  oflice  of  president  thereof, 
and  that  he  is  the  president.'  On  the  other  hand  an  information  in 
the  nature  of  quo  warranto  on  the  relation  of  a  private  person  to 
try  the  right  to  an  office  in  a  private  cwporation  is  essentially  a  civil 
proceeding,  and  the  burden  of  proof  is  upon  the  complaining  party 
to  bIiow  that  his  adversary  is  illegally  in  possession  of  the  ofUce.* 
Under  the  early  common  law  it  seems  that  mandamus  was  not  a 
proper  remedy  to  comi^l  a  person  claiming  and  exercising  an  office  in 
a  private  corporation  to  restore  or  surrender  the  office  to  an  adverse 
claimant;  that  rule,  however,  was  departed  from  at  an  early  date,  and 
it  has  been  held  that  the  writ  may  be  granted  to  compel  the  sur- 
render of  such  an  office  though  the  ret^pondent  is  in  possession  of 
the  office  under  a  claim  of  right  and  exei-cising  tiie  functions  annexed 
to  it,  the  mode  of  contesting  his  title  not  being  limited  to  a  writ  of 
quo  warranto.*  As  a  general  rule  a  court  of  equity  has  no  jurisdic- 
tion to  try  the  right  to  an  office  in  a  private  corporation ;  •  and  this  is 
especially  true  as  to  elective  offices  where  a  summary  remedy  is  given 
by  statute  to  set  aside  the  election  if  it  is  illegal; '  so  a  court  of  equity, 
the  remedy  at  law  being  adequate,  will  not  assume  jurisdiction  as  by 
injunction  to  try  the  title  or  restore  an  officer  in  a  corporation  to  his 
office.*  On  the  other  hand,  where  thtf  case  is  otiierwise  of  equitable 
jurisdiction  and  the  title  to  the  office  is  a  mere  incident  and  not  the 
main  or  sole  question,  the  jurisdiction  of  the  court  is  sustained.*  It 
seems  that  persons  claiming  and  exercising  corporate  offices  have  no 
right  to  expend  corporate  money  in  defending  for  themselves  the 
personal  privilege  of  holding  office.*" 

2.  See  Quo  Warranto.  as  to  general  jurisdictioD  of  courts  of 

3.  State  V.  Harris,  3  Ark.  570,  3C  equity. 

Atn.  Dec.  460.  7.  Mickles  v.  Rocliester  City  Bank, 

4.  State  «.  Kupferle,  44  Mo.  154,  11  Paige  (N.  Y.)  118,  42  Am.  Dee. 
100  Am.  Dec.  26r»  aiui  note.  lOii. 

5.  American  Rait  way -Frog  Co.  v.  8.  Shennan  v.  Clark,  4  Nev.  138,  97 
Haven,  101  Mass.  JUS,  3  Am.  Kep.  Am.  Dec.  516. 

377.    See  Mandamus.  9.  Haves  v.  Burns,  25  App.  Cas. 

6.  Hayes  v.  Burns,  25  App.  Cas.  (D.  C.)  242,  4  Ann.  Cas.  704  and  note; 
(D.  C.)  242,  4  Ann.  Cas.  704  and  Schmidt  v.  Mitchell,  101  Ky.  570,  41 
note;  Sherman  v.  Clark,  4  Nev.  138,  S.  W.  929,  72  A.  S.  R.  427. 

97  Am,  Dee.  516;  Mickles  v.  Rochester  10.  Harbison  v.  First  Presbyterian 

City  Bank,  11  Paige  (N.  Y.)  118,  42  Soc.  of  Hartford,  46  Conn.  529,  33 

Am.  Dee.  103.  Am.  Rep.  34. 
Note:  76  Am.  Dec.  508.  See  Equd  y 
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422.  Special  Proceedings. — From  quite  an  early  date  in  many 
jurisdictions  the  statutes  iiave  provided  for  special  proceedings  to 
determine  the  validity  of  the  election  of  officers  of  private  corpora- 
tions." Such  proceedings  are  of  a  judicial  character  though  insti- 
tuted before  a  judge  of  a  court,  instead  of  before  the  court,  and  heard 
at  chambers.^^  Where  the  statute  confers  special  jurisdiction  upon 
a  court  on  application  of  any  person  or  corporation  aggrieved  by  or 
complaining  of  "any  election"  of  "any  corporation"  to  inquire  into 
the  matters  or  cause  of  complaint  and  establish  the  election  or  order 
a  new  one,  the  better  view  w9uld  seem  to  be  that  jurisdiction  is  con- 
ferred not  only  to  inquire  into  the  election  of  direetois  by  ihe  stock- 
holders but  also  to  inquire  into  elections  or  appointments  by  a  board 
of  directors.^'  There  is  some  authority,  however,  to  the  effect  that 
such  jurisdiction  is  limited  to  a  review  of  elections  by  the  stock- 
holders.^* Where  the  court  is  to  give  such  relief  and  make  such  order 
as  right  and  justice  may  appear  to  require,  tiiis  does  not  authorize 
an  arbitrary  determination,  but  the  decision  must  be  according  to  the 
legal  rights  of  the  parties.*'  And  an  election  of  directors  must  be  set 
aside  when  votes  sufficient  to  change  the  result  have  been  erroneously 
rejected.  The  court  cannot  declare  elected  those  who  would  have 
been  elected  had  the  votes  rejected  been  counted  for  them.** 

De  Facto  Officers 

423.  In  General. — de  facto  officer  of  a  private  corporation  may 
be  defined  as  one  in  possession  of  and  exercising  the  powers  of  the  office 
under  the  claim  and  color  of  ap  election  or  appointment,  though  he  is 
not  an  officer  de  jure  and  may  be  removed  by  proper  proceedings.*^ 
Or,  considering  the  effects  of  his  acts,  an  officer  de  facto  is  one  whose 
acta,  though  not  those  of  a  lawful  officer,  the  law,  upon  principles 
of  policy  and  justice,  will  hold  valid,  so  far  as  they  involve  the  inters 
ests  of  the  public  and  third  persons.^'  To  constitute  one  a  de  facto 

11.  Brewster  v.  Hartley,  37  Cal.  15,  Y.)  402,  17  Am.  Dec  525  (election 
99  Am.  Dec  237  (holding  that  the  of  directors  set  aside  because  the  ill- 
judgment  in  such  proceeding  was  ap-  spectors  were  appointed  by  less  than  a 
pealable) ;  Re  Argus  IVintiog  Co.,  1  quorum  of  the  directors,  though  the 
N.  D.  434,  48  N.  W.  347,  26  A.  S.  R.  utmost  fairness  of  the  election  ap- 
639,  12  L.R.A.  781.  peared  and  the  result  probably  accord- 
Note:  4  Ann.  Cas.  707.  ed  with  a  majority  of  the  stoek- 

12.  Brewster  «.  Hartley,  37   Cal.  holders). 

15,  99  Am.  Dec.  237.  16.  In  re  Long  Island  R.  Co.,  19 

13.  In  re  Ringler  &  Co.,  204  N.  T.  Wend.  -(N.  Y.)  37,  32  Am.  Dec  429. 
30,  97  N.  £.  593,  Ann.  Cas.  1913C  17.  Waterman  v.  Chicago,  etc.,  R. 
10S6.  Co.,  139  lU.  658,  29  N.  E.  689,  32  A. 

14.  Wickersham  v.  Brittan,  93  Cal.  S.  R.  228,  15  L.R.A.  418. 

34,  28  Pac.  792,  29  Pae.  51,  15  L.R.A.      Note:  Ann.  Cas.  1913C  1046. 
106.  18.  Richards  tj.  Farmers,  etc,  la- 

id. Ex  parte  Willeocks,  7  Cow.  (N.  stitute  of  Northampton  County,  154 

434 
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t^cer  he  must  hold  office  under  some  degree  of  notoriety  or  color 
of  title,  and  the  mere  assumption  of  title  to  office  on  one  occasion  can- 
not clothe  persons  with  the  title  of  de  facto  officers."  Persons  infor- 
mally or  irregularly  elected  to  office  who  exercise  the  functions  of  the 
office  are  de  facto  officers."  Thus  where  the  stockholders  or  members 
of  a  corporation  proceed  by  an  informal  or  irregular  exercise  of  an 
existing  power  of  election  to  elect  certain  officers,  the  persons  so  elected 
are,  until  removal,  regarded  as  officers  de  facto,*  as  whoi-e  directors 
are  elected  by  the  stockholders  at  a  meeting  held  outside  of  the  sover- 
eignty creating  the  corporation ;  ■  though  there  is  authority  to  the 
effect  that  the  election  of  officers  by  the  corporators  at  a  meeting  held 
outside  the  sovereignty  creating  the  corporation  is,  as  an  act  of  the 
corporation  per  se,  void  and  does  not  of  itself  render  them  de  facto 
officers.'  Persons  held  out  by  the  corporation  as  its  officera  may 
become  de  facto  officers ;  *  so  directors  continuing  to  manage  the  affairs 
of  the  corporation  after  the  expiration  of  the  term  of  their  office  may 
become  de  facto  directors.'  One  may  be  a  de  facto  officer  thoii^  he 
was  ineligible  to  hold  the  office."  De  facto  officers,  though  irregularly 
elected,  may  be  removed  only  by  quo  warranto  or  other  appropriate 
direct  proceeding  to  try  their  title  to  tile  office.' 

424.  Validity  of  Acts  of  De  Facto  Offlcer.^It  is  well  settled  that 
the  acts  of  de  facto  officers  of  a  private  corporation  are  binding  as  to 
a  Uiird  person  who  deals  with  them  in  ignorance  of  their  want  of  legal 
right  to  t^e  office.^   This  rule  is  of  freqi^t  implication  as  regards 

Pa.  St  449,  26  AtL  210,  35  A.  S.  R.     3.  MUler  v.  Ewer,  27  Ue.  509,  46 

848.  Am.  Dee.  619. 

19.  Waterman  v.  Chicago,  etc.,  R.  4.  Miller  v.  Ewer,  27  Me.  509,  46 
Co.,  139  111.  658,  29  N.  E.  689,  32  A.  Am.  Dee.  619;  Susqu^anna  Bridge, 
S.  R.  228,  15  L.R.A.  418  and  note.     etc.,  Co.  v.  General  Ins.  Co.,  3  Md. 

20.  Chandler  ti.  Hart,  161  Cal.  405,  305,  56  Am.  Dee.  740. 
119  Pac.  516,  Ann,  Caa.  1913B  1094;      6.  Note:  15  L.R.A.  419. 
Trustees  of  Vernon  Soe.  v.  Hills,  6      6.  Despatch    Line   of   Packets  v. 
Cow.  (N.  Y.)  23,  16  Am.  Dec.  429;  Bellamy  Mfg.  Ca,  12  N.  H.  205,  37 
Cooke  ti.  Marshall,  191  Pa.  St.  315,  Am.  Dec.  203. 

43  AtL  314,  64  L.R.A.  413  (directors     Note:  15  L.E.A.  419. 
elected  by  holders  of  illegally  issued      7.  St.  Luke's  Church  v.  Mathews,  4 
stock) ;  St.  Luke's  Church  v.  Mathfws,  Desaus.  (S.  C.)  578,  6  Am.  Dec.  619. 
4  Desaus.  (S.  C.)  578,  6  Am.  Dec.      8.  United  States  Bank  v.  Dandridge, 
619.  12  Wheat.  64,  6  U.  S.  (L.  ed.)  552; 

Note:  15  L.R.A.  418.  Miller  ti.  Ewer,  27  Me.  509,  46  Am. 

1.  Miller  v.  Ewer,  27  Me.  509,  46  Dec.  619;  Susquehanna  Bridge,  etc.. 
Am.  Deo.  619;  Cahill  v.  Kalamazoo  Co.  v.  General  Ins.  Co.,  3  Md.  305, 
Mut.  Ins.  Co.,  2  Doug.  (Mich.)  124,  56  Am.  Dec.  740;  Merchants'  Nat. 
43  Am.  Dee.  457;  Ohio,  etc.,  R.  Co.  v.  Bank  of  (3ardener  v.  Citizens'  Gas 
McPherson,  35  Mo.  13,  86  Am.  Dee.  Light  Co.,  159  Mass.  505,  34  N.  E. 
128;  State  v.  Kupferle,  44  Mo.  154,  1083,  38  A.  S.  R.  453;  CahiU  v.  Kal- 
100  Am.  Dec.  265.  omazoo  Mat  Ins.  Co.,  2  Doug.  (Mich.) 

2.  Ohio,  etc.,  R.  Go.  ti.  McPherson,  124,  43  Am.  Dec  467;  Despatdi  Line 
35  Mo.  13,  86  Am.  Dee.  128.  of  Packets  «.  BeUamy  mg.  Co,  12 
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de  facto  public  ofBc^,*  and  while  a  distinction  appears  to  be  recog- 
nized in  some  cases  between  de  faxjto  public  officers  and  de  facto  offi- 
cers of  private  corporations,  the  weight  of  authority,  in  this  country 
especially,  is  decidedly  against  it.  In  the  case  of  public  corporations^ 
the  reasons  for  holding  the  acts  of  de  facto  officers  binding  on  the 
corporations  they  represent  are  doubtless  stronger  than  in  the  case 
of  private  corporations ;  but  to  some  extent  at  least,  they  are  the  same 
in  both,  differing  only  in  degree."*  So  in  harmony  with  the  general 
rule  governing  officers  de  facto  it  is  an  established  doctrine  that  the 
acte  of  directors  de  facto  of  a  corporation  are  valid  as  to  third  per* 
Bons."^  The  acts  of  de  facto  officers  are  also  binding  as  between  the 
corporation  and  its  stockholders  or  members.  Thus  a  call  for  an 
assessment  on  a  stock  subscription,  by  a  de  facto  board  of  directors, 
is  binding  and  the  validity  of  the  directors'  election  caionot  be  ques- 
tioned in  an  action  to  enforce  the  assessment.**  So  the  removal  of  an 
administraUve  officer  of  the  corporation,  by  a  de  facto  board  of  direc- 
tors, has  been  upheld."'  The  de  facto  doctrine  is  one  of  those  legal 
makeshifts  by  which  unlawful  or  irregular  corporate  and  public  acta 
are  legalized  for  certain  purposes  on  the  score  of  necessity.**  It  was 
introduced  into  the  laws  as  a  matter  of  poUcy  and  necessity,  to  protect 
the  interests  of  the  public  and  individuals,  where  those  interests  were 
involved  in  the  official  acts  of  persons  exercising  the  duties  of  an 
office  without  being  lawful  officers."*  The  acta  of  de  facto  officers 
are  not,  however,  binding  upon  the  corporation  as  regards  a  third 
person  deling  with  them  with  knowledge  of  their  want  of  legal 
power." 

425.  Status  of  Officers  Appointed  by  De  Facto  Offlceis.— While 
there  seems  to  be  good  authority  for  the  position  th^  other  officers 

N.  H.  205,  37  Am.  Dec.  203;  Richards  J.  L.  557,  82  AU.  854,  Ann.  Cas.  1913D 

V.  Farmers',  etc..  Institute  of  North-  643. 

ampton  County,  154'  Pa.  St.  449,  26  Note :  15  L.R. A.  418. 

Atl.  210,  35  A.  S.  R.  848  ;  Cooke  v.  12.  Ohio,  etc.,  R.  Co.  v.  MePhecnm, 

Marshall,  191  Pa.  St.  315,  43  Atl.  35  Mo.  13,  86  Am.  Dec  128. 

314,  64  L.R.A.  413;  St.  Lake's  Church  13.  State  v.  Kupferle,  44  Mo.  164, 

V.  Mathews,  4  Desaua.  (S.  C.)  578,  6  100  Am.  Dec.  265. 

Am.  Dec  619.  H  1m  re  Ringler  &  Co.,  204  N.  Y. 

Notes:  19  Am.  Dec.  66;  12  L.R.A.  30,  97  N.  E.  593,  Ann.  Caa.  1913C 

784;  Ann.  Cas.  1913C  1042.  1036. 

9.  See  Public  Officrrs.  16.  Per  Chief  Justice  Shaw  in  State 

10.  Richards  v.  Farmers',  etc.,  In-  v.  Carroll,  38  Conn.  449,  9  Am.  Rep. 
stitute  of  Northampton  County,  154  409,  quoted  with  approval  in  In  re 
Pa.  St.  449,  26  Atl.  210,  35  A.  S.  R.  Ringler  &  Co.,  204  N.  Y.  30,  97  N.  £. 
848.  593,  Ann.  Caa.  1913C  1036. 

11.  Mahoney  Mining  Co.  v.  Anglo-  16.  Miller  v.  Ewer,  27  Me.  509,  46 
California  Bank,  104  V.  S.  192,  26  Am.  Dec.  619;  St  Luke's  Church  v. 
U.  8.  (L.  cd.)  707;  Chandler  v.  Hart,  Matbews,  4  Desaufc  (S.  a)  678,  S 
161  Cal.  405,  119  Pac.  516,  Ann.  Gas.  Am.  Dee.  619. 

1913B  1094}  Mnrpby  «.  Cane,  82  N. 
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iq>pointed  or  elected  by  de  facto  officers  become  officen  de  jure,*' 
there  is  no  necessity  for  such  &  view,  and  it  would  seem  that  the  con- 
trary view  ia  tlte  better  one ;  that  while  the  appointee  of  the  de  facto 
officers  becomes  himself  a  de  facto  appointee  or  officer,  so  that  his 
acta  are  binding  upon  the  corporation  until  removedj  he  does  not 
occupy  the  portion  of  a  de  jure  officer  so  as  to  prevent  his  removal 
in  proper  proceedings.**  So  it  has  been  held  that  a  board  of  directors 
who  are  merely  de  facto  officers  cannot,  under  a  general  power  of 
directors  to  fill  vacancies,  elect  persons  to  fill  a  vacancy  in  the  board 
so  as  to  render  the  person  so  elected  a  director  de  jure;  while  as  to 
the  public  and  t^ird  persons  he  becomes  a  director  de  facto,  as  to 
the  corporation  or  its  stockholders  in  proper  proceedings  to  test  his 
light  to  the  office  he  acquires  no  more  right  than  the  persons  by 
whom  he  was  elected.  To  hold  otherwise  would  produce  the  incon- 
gruous result  that  mere  intruders  into  a  corporate  board  could  legally 
elect  others  of  their  own  choosing,  who  in  turn  could  accept  the  res- 
ignations of  the  intruders  and  legally  elect  their  successors,  thus 
usurping  the  powers  which  of  right  belong  to  the  real  stockholders, 
who  by  such  means  might  be  excluded  from  all  participation  in  the 
affairs  of  the  corporation.  The  courts  should  not  lend  themselves  to 
such  a  consummation  unlcsij  tlie  letter  of  the  law  plainly  commands 
it,  and  there  would  seem  to  be  no  such  command.*' 


General  Authority  and  Function*  of  OfftGert 


426.  General  Authority  of  Directors. — The  board  of  directors  or 
trustees  is  the  body  usually  intrusted  with  the  authority  to  conduct 

il]e  business  of  the  corporation,  and  it  may  be  said  that  the  directors 
have  plenary  authority  to  transact  all  the  ordinary  business  of  the  cor- 
poration within  the  scope  of  its  charter  powers  unless  their  authority 
is  restricted,  and  what  they  do  within  the  scope  and  purposes  of  the 
corporation  the  corporation  does.***    Within  the  chartered  authority 

17.  State  V.  Kupferle,  44  5fo.  154,  20.  Maynard  u.  Fireman's  Fund  Ins. 
100  Am.  Dec.  265;  St.  Luke's  Church  Co.,  34  Cal.  48,  91  Am.  Dec.  672; 
V.  MathowB,  4  Desaus.  (S.  C.)  578,  6  Wohlford  tj.  Citizens  Building,  etc., 
Am.  Dec  619.  Ass'n,  140  Ind.  662,  40  N.  E.  694,  29 

Note:  Ann.  Cas.  1913C  1042.  L.R.A.  177;  Eastern  K.  Co.  «.  Boston, 

18.  In  re  Rinyler  &  Co.,  204  N.  Y.  etc.,  R.  Co.,  Ill  Mass.  125,  15  Am. 
30,  97  N.  E.  593,  Ann.  Cas.  1913C  liep.  13  (acceptance  by  directora  of 
1036  and  note.  See  also  Schmidt  v.  extension  of  power  of  eminent  do- 
Mitchell,  101  Ky.  570,  41  S.  W.  929,  main) ;  Beveridge  t).  New  York  El.  R. 
72  A.  S.  E.  427.  Co.,  112  N.  Y.  1, 19  N.  E.  489,  2  L.R.A. 

19.  In  re  Binder  ft  Co.,  204  N.  Y.  648;  Parker  v.  Carolina  Sav.  Bank, 
30,  97  N.  E.  593,  Ann.  Cas.  1913C  53  S.  C.  583,  31  S.  E.  673,  69  A.  S.  R. 
1036                  *  Lewis  «.  American  Sav.,  ete^ 
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they  have  the  fullest  power  to  regulate  the  concerns  of  a  corporation 
according  to  their  best  judgment,  and  contracts  which  the  corpora- 
tion could  legitimately  make  come  within  the  scope  of  the  ordinary 
powers  of  corporate  management.'  The  board  of  directors  repre- 
sents the  corporate  body.  The  directors  are  not  ordinary  agents  in 
the  immediate  control  of  the  stockholders.  They  hold  their  office 
charged  with  the  duty  to  act  for  the  corporation  according  to  their 
best  judgment,  and  in  so  doing  they  cannot  be  controlled  in  the 
reasonable  exercise  and  performance  of  such  duty.^  The  power  so 
vested  in  the  directors  includes  the  general  power,  unless  restricted, 
to  transfer  or  convey  the  property  of  the  corporation  both  persona! 
and  real;*  and  where  the  board  authorizes  an  expenditure  by  its 
president  of  a  certain  sum  "for  special  purposes"  in  connection  with 
the  business  of  the  corporation  it  will  not  be  assumed  to  be  for  an 
unlawful  purpose;*  but  the  directors  or  trustees  have  no  authority 
to  dispose  of  the  property  or  assets  of  the  corporation  for  a  purpose 
not  within  the  scope  of  the  corporate  powers  or  purposes  *  So  the 
directors  have  no  authority  to  use  the  funds  of  the  corporation  to  pay 
their  individual  indebtedness.  The  rule  that  an  agent  cannot  use 
the  property  of  his  principal  to  pay  his  own  debt  applies  to  all  agents 
of  every  grade.  A  director  of  a  corporation  is  no  more  exempt  from 
this  rule  than  the  humblest  agent  in  its  service.*  There  are  some 
powers  which  are  reserved  to  the  shareholders  and  which  cannot  be 
exercised  by  the  directors  until  the  power  is  conferred  by  the  stock- 
holders.' Thus  the  directors  have  no  general  authority  to  make  fun- 
damental changes  in  the  affairs  of  the  corporation ;  *  and  an  increase 
or  reduction  of  the  capital  stock  of  the  corporation  is  a  fundamental 
change  within  this  rule.'  Again,  the  board  of  directors  of  a  corpora- 

Assoc,  98  Wis.  203,  73  N.  W.  793,  1016,  139  A.  S.  R.  1024.    And  Me 

39  L.R.A.  559  (extension  of  business  infra,  par.  643  et  aeq. 

of  corporation  into  another  state).  ^  Clark  v.  American  Coal  Co.,  86 

1.  Beveridge  v.  New  York  El.  R,  la.  436,  53  N.  W.  291,  17  L.R.A.  557. 

Co.,  112  N.  Y.  1, 19  N.  E.  489, 2  IaRA.  ^^^^JSPJ**  ^ 
g48  '  '  Cal.  61,  22  Pae.  660,  23  Pac.  1091,  7 

2.  Continental  Securities  Co.  v.  Bel-  ^"J-*;  our.  vt  v 
mout,  206  N.  Y.  7,  99  N.  E.  138,  Ann.  "  JfTnt  ^la%J^%-^\Si^a°^^ 
CSS  1914A  777,  51  UR.A.(N.S.)  112.  1%^^  l^^^^^I^'^'' 

3.  Budl  t..  BuckinghMti,  16  la.  284,  7  Ei^man  v.  Bowman,  58  HI.  444, 
85  Am.  Dec.  516;  Clark  v.  American  -^^        j^^p  qq 

Coal  Co.,  86  la.  436,  53  N.  W.  291, 17     g.  Eidman'  v.  Bowman,  58  HI.  444, 

L.RA.  557;  Leggett  v.  New  Jersey  n  Am.  Rep.  90. 

Mfg.,  etc.,  Co.,  1  N.  J.  Eq.  541,  23      9.  Eidman  v.  Bowman,  58  HI.  444, 

Am.  Dee.  728  and  note;  Beveridge  v.  11  Am.  Rep.  90  and  note;  McNulta 

New  York  El.  R.  Co.,  112  N.  Y.  1,  19  v.  Com  Belt  Bank,  164  Rl.  427,  45 

N.  E.  489,  2  L.R.A.  648  (lease  of  N.  E.  954,  56  A.  S.  R.  203.  See  supra, 

railroad) ;    Koehler   v.    St.    Mary's  par.  172,  as  to  increase  or  redaetion  of 

Brewing  Co.,  238  Pa.  St  648,  77  AU.  capital  stock. 
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tion  lias  no  power  to  remove  the  principal  business  office  of  the  cor- 
poration! its  records  and  funds,  beyond  the  jurisdiction  of  the  state 
in  which  the  corporation  was  created  and  in  which  its  business  is 
actually  transacted."*  Of  course  the  authority  of  the  directors  may 
be  restricted  by  the  statutes,  charter  or  by-laws,^*  and,  as  in  easel  of 
any  other  agents,^'  their  action,  if  in  fraud  of  the  corporation  and 
its  stockholders,  may  be  set  aside.^'  The  power  of  the  directors  in 
particular  transactions  ia  more  fully  treated  in  a  subsequent  portion 
of  this  article.**  The  authority  of  the  directors  to  assent  to  a  change 
in  the  charter  of  the  corporation  has  heretofore  been  considered.*^ 
427.  Necessity  for  CoUectiTe  Action. — ^Directors  are  only  the  agents 
of  the  corporation  to  conduct  its  business,  and  are  not  the  corporation,** 
and  as  directors  merely  they  have  not  ^  shadow  of  interest  in  the 
corporate  property,  and  therefore  cannot,  as  individuals,  sue  for  tlie 
protection  of  the  corporate  property;  *'  they  are  only  the  persons  by 
whom  the  corporate  powers,  business,  and  property  are  to  be  exercised, 
conducted  and  controlled.**  The  authority  of  the  directors  or  trustees 
is  conferred  upon  them  as  a  board,  and  they  can  bind  the  corpora- 
tion only  by  acting  together  as  a  board;  a  majority  of  them  in  their 
individual  names  cannot  act  for  the  board  itself  and  bind  the  cor- 
poration. In  order  to  exercise  their  powers  they  must  meet  and  act 
as  a  board,  so  that  they  may  hear  each  other's  views,  deliberate  and 
then  decide.*'  Though  at  a  stockholders'  meeting  they  are  present 
and  join  in  the  action  of  the  stockholders,  this  is  not  proper  action 
as  the  board  of  directors  and  as  such  binding  upon  the  corporation. 
In  such  a  case  the  result  is  the  same  that  it  would  have  been  if  they 
had  met  separately.    In  the  general  assemblage  influences  may  be 

10.  McConndl  «.  Combination  Min.,  Ark.  45,  94  S.  W.  915,  116  A.  S.  R. 
etc.,  Co,  30  Mont.  239,  76  Pac.  194,  62;  Gashwiler  v.  Willie,  33  CaL  11,  91 
104  A.  S.  R.  703.  Am.  Dec.  607;  Fort  Seott  First  Nat. 

11.  Stevens  v.  Davison,  18  Oiat.  Bank  v.  Drake,  35  Kan.  564,  11  Pae. 
(Va.)  819,  98  Am.  Dee.  692  (power  of  445,  57  Am.  Rep.  193;  Star  Mills  «. 
direetorg  of  railroad  eorporatira  to  Bailey,  140  Ky.  194,  130  S.  W.  1077, 
lease  road).  140  A.  S.  R.  370;  Morrison  «.  Wilder 

18.  See  Principal  ans  Aoeht.  Gas  Co.,  91  Me.  492,  40  Atl.  542,  64 

13.  Stevens  «.  Davison,  18  Orat.  A.  S.  R.  257;  Thompson  v.  West,  59 
(Va.)  819,  98  Am.  Dee.  692.  Neb.  677,  82  N.  W.  13,  49  L.R.A.  337; 

14.  See  infra,  par.  616  et  $eq.  Edgerly  v.  Emerson,  23  N;  H.  555, 

15.  See  Bupra,  par.  88  «f  »tq,  55  Am.  Dee.  207:  Bntteriok  v.  Nashna, 

16.  Miller  «.  Ewer,  27  Me.  509,  46  ete.,  R.  Co,  62  N.  H.  413, 13  A.  S.  B. 
Am.  I>ee.  ffl9;  Smith  v.  Coro^na,  41  578  and  note;  Benbow  o.  Cook,  115 
W.  Va.  59,  23  B.  E.  699,  30  lAa.  N.  G.  324,  20  S.  £.  453,  44  A.  S.  R. 
747.  454;  Smith  v.  Cornelius,  41  W.  Va.  59, 

17.  Smith  «.  Cornelias,  41  W.  Va.  23  S.  E.  599,  30  L.R.A.  747;  North 
69,  23  8.  E.  599,  30  L.B^.  747.  Hndson  Mat.  BIdg.,  ete.,  Ass'n  «. 

18.  Wickersham  v.  Brittan,  93  CaL  Childs,  82  Wis.  460,  52  N.  W.  600,  33 
34,  28  Pas.  702,  20  Pae.  51, 15  L.B.A.  A.  S.  R.  67.  See  also  Elliot  v.  Abbot, 
106.  12  N.  H.  549,  37  Am.  Deo.  227. 

19.  Stierel      Webb  Press  Co,  79 
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brought  to  bear  upon  the  directors  which  in  their  proper  board  would 
be  unheeded;  and  no  one  can  say  with  certainty  that  their  vote  in 
the  latter  event  would  have  been  the  same."*  An  individual  director 

has  no  general  authority  to  make  contracts  for  the  corporation,  and 
there  is  no  presumption  that  a  contract  purporting  to  be  made  by 
him  was  authorized  by  the  corporation,*  even  though  he  owns  a  major* 
ity  of  the  corporate  stock.^  A  corporation  may,  however,  waive  any 
necessity  for  a  meeting  of  its  board  of  directors  for  the  transaction 
of  the  business  of  the  company  by  permitting  the  directors  to  estab- 
lish a  habit  or  usage  of  attending  separately  to  the  making  and  per- 
formance of  contacts  by  their  agents.'  In  a  case  where  the  prcsident 
and  secretary  are  not  only  the  sole  trustees  of  the  corporation,  but 
its  sole  stockholders,  receivicg  money  to  the  use  and  benefit  of  the 
corporation,  and  executing  under  the  corporate  seal  a  mortgage  on 
the  company's  property  to  secure  the  payment  of  such  money,  such 
mortgage  is  not  void  because  trustees  were  not  convened  in  a  board 
meeting  to  give  formal  authority  for  the  execution  of  the  mortgage  * 
428.  Meetings  of  Directors  in  General. — Since  the  directors  of  a 
corporation  are  not  the  corporate  body,  and  are,  when  acting  as  a 
board,  but  a  board  of  officers  or  agents,  they  may  exercise  their  pow- 
ers as  agents  beyond  the  bounds  where  the  corporation  exists,  and  may 
hold  meetings,  have  an  officer,  make  contracts  and  transact  at  least 
a  part  of  the  general  business  of  the  corporation  outside  of  the  state 
or  sovereignty  by  which  the  corporation  was  created,  unless  prohibited 
by  local  legislation.*  They  have,  however,  no  right  to  move  the  entire 
official  business  of  the  corporation  beyond  the  state,  and  their  acts 
in  attempting  to  hold  regular  monthly  meetings  and  to  sit  as  the 
board  of  directors  in  another  state  are  ultra  vires  and  void And 
when  the  directors  of  a  corporation  are  restricted  by  its  charter  or 
the  laws  of  the  state  from  wliich  it  derives  its  existence,  in  holding 
meetings  of  a  corporate  character,  to  the  limits  of  the  state  in  which 

20.  Gashwiler  tj.  Willis,  33  Cal.  11,  54  Am.  Rep.  760 ;  Missouri  Lead  Min., 
91  Am.  Dec.  607.  etc.,  Co.  c.  Reinhard,  114  Mo.  218, 

1.  Morrison  v.  Wilder  Gas  Co.,  91  21  S.  W.  488,  35  A.  S.  R.  746;  Union 
Me.  492,  40  All.  542,  64  A.  S.  E.  257.  Nat.  Bank  v.  State  Nat.  Bank,  155  Mo. 

2.  Clement «.  Tour s-McShoa  Amuse-  95,  55  S.  W.'989,  78  A.  S.  E.  560i 
ment  Co.,  70  N.  J.  Eq.  677,  67  Atl.  Singer  v.  Salt  Lake  City  Copper  Mfg. 
82,  118  A.  S.  R.  747.  Co..  17  Utah  143,  53  Pac  1024,  70  A. 

3.  Winer  v.  Bank  of  Blytheville,  89  S.  R.  773.  And  see  supra,  par.  313,  as 
Ark.  435,  117  S.  W.  232, 131  A.  S.  R.  to  the  place  of  holding  meetiuga  o£ 


4.  Pacillo  State  Bank  v.  Coats,  205  6.  McConnell  v.  Combination  Min,, 
Fed.  618,  123  C.  C.  A.  634,  Ann.  Caa.  etc.,  Co.,  30  Mont.  239,  76  Pac.  194, 
1913E  846.  104  A.  S.  R.  703.   See  also  Aspiuwall 

5.  Miller  v.  Ewer,  27  Me.  509,  46  u.  Ohio,  etc.,  R.  Co.,  20  Ind.  492,  83 
Am.  Dec.  619  and  note;  Smitk  v.  Silver  Am.  Dee.  329. 

Val.  aiin.  Co.,  64  Md.  85,  20  Atl.  1032, 
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it  is  incorporated,  the  exercise  of  such  power  beyond  the  limits  of 
such  state  is  void.  A  mortgage  so  executed,  for  example,  is  void.^ 
There  is  no  inherent  rwtriction  upon  the  right  of  the  directors  to 
select  the  place  for  holding  their  meetings,  and  a  by-law  of  a  corpo- 
ration requiring  regular  meetings  of  its  directors  to  be  held  at  its 
general  office  does  not  prevent  special  meetings  from  being  held  at 
any  place  that  would  otherwise  bo  lawful.*  The  private  office  of  the 
president  or  secretary  of  a  corporation  will  be  presumed  to  be  a  proper 
place  for  holding  a  directors'  meeting  when  there  is  no  regular  place 
of  business.^  "The  president  and  directors"  is  a  convenient  and  very 
common  mode  of  designating  the  board  of  directors,  in  their  aggregate 
capacity;  but  it  does  not  render  the  presence  of  the  president  essential 
to  a  valid  meeting  of  the  board  unless  otherwise  required  by  the  char- 
ter or  by-laws.*"  The  faihire  to  make  a  record  of  the  action  of  tlie 
directors  at  their  meetings  does  not  invalidate  their  action.'^ 

429.  Notice  of  Meetings  in  General. — As  a  prerequisite  to  the  con- 
vening of  the  directors,  unless  otherwise  expressly  required,  no  for- 
mality is  necessary;  if  all  the  directors  liappen  to  be  together  and 
agree  to  hold  a  meeting  for  a  particular  object  within  their  juris- 
diction, their  action  cannot  bo  impeached  for  the  want  of  notice  of 
the  meeting.*^  And  where  the  meeting  is  a  general  or  slated  one, 
provided  for  in  some  resolution  or  by-law,  notice  of  the  time  and 
place  of  the  meeting  is,  it  would  seem,  in  the  absence  of  a  different 
provision  in  the  charter  or  by-laws  of  the  company,  not  necessary. 
In  such  case  each  member  is  presumed  to  have  notice  of  the  time  and 
place  fixed  for  the  meeting.**  But  if  the  meeting  be  a  special  one, 
the  general  rule  is  that  notice  is  necessary,  and  must  bo  personally 
served,  if  practicable,  upon  every  member  entitled  to  be  present,  so 
that  each  one  may  be  aflFordcd  an  opportunity  to  participate  and 
vote.  According  to  the  decided  weight  of  authority,  such  notice  is 
essential  to  the  power  of  the  board  to  do  any  deliberate  act  which 
shall  bind  the  corporation.  That  all  tlie  directors  should  have  an 
opportunity  to  be  present  and  take  part  in  the  deliberation  of  the 
board  and  attempt  to  convince  their  fellows,  is  not  only  the  individual 
right  of  each  director  but  is  a  right  owing  to  the  stockholders  them- 

7.  Union  Nat  Bank  v.  State  Nat  v.  Cook,  115  K.  C.  324,  20  S.  E.  453, 
Bank,  155  Mo.  95,  56  8.  W.  889,  78  44  A.  S.  R.  454. 

A.  S.  R.  560.  12.  Chase  v.  TutUe,  55  Conn.  455, 12 

8.  Ashley  Wire  Co.  v.  Illinois  Sted  AtL  674,  3  A.  S.  R.  64. 

Co.,  164  lU.  149,  45  N.  E.  410,  56  A.  IS.  Gumaer  «.  Cripple  Creek  Tunnel, 
S.  R.  187.  etc.,  Co.,  40  Colo.  1,  90  Pw.  81, 122  A. 

9.  Troy  Min.  Co.  v.  White,  10  S.  D.  S.  R.  1024,  13  Ann.  Cas.  781;  Doem- 
475,  74  N.  W.  236,  42  LJI.A.  549.      bechcr  v.  Columbia  City  Lumber  Co., 

10.  Sarg«Dt  V.  Webster,  13  Mete.  21  Ore.  573,  28  Pac  899,  28  A.  &  R. 
(Mass.)  497,  46  Am.  Dee.  743.  766. 

U.  Pizley  v.  Western  Pac.  R.  Co.,     Note:  3  A.  S.  R.  69. 
83  Gal.  183,  91  Am.  Dec.  623;  Benbow 
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selves.**  While  it  may  not  be  the  duty  of  every  director  to  bo  prea- 
&ni  at  every  meeting  of  the  board,  yet  it  is  certainly  the  intention  of 
the  shareholders  that  every  director  shall  have  a  right  to  be  present 
at  every  meeting,  in  order  to  acquire  full  information  concerning 
the  affairs  of  the  corporation,  and  to  give  the  other  directors  the  bene- 
fit of  his  judgment  and  advice.  If  meetings  could  be  held  by  a  ban 
quorum  without  notifying  the  other  directors,  the  majority  might 
virtually  exclude  the  minority  from  all  participation  in  the  manage- 
ment of  the  company.**  And  when  a  regular  meeting  is  adjourned, 
but  no  hour  fixed  at  which  the  adjourned  meeting  should  be  held, 
the  80  called  adjourned  meeting  when  held  is  in  the  nature  of  a 
special  meeting,  and  notice  thereof  should  be  given  to  the  directors 
who  were  not  present  at  the  regular  meeting.**  A  general  statutory 
provision  that  the  powers  vested  in  the  directors  may  be  exercised  by 
ii  majority  of  them  does  not  change  the  rule,  or  render  it  any  the 
less  neceafory  that  the  other  membei^  should  have  notice  of  the  meet- 
ing. It  presupposes  a  legally  authorized  meeting.  When  the  meet- 
ing is  a  regular  one,  or  if  special,  called  with  notice  to  each  director, 
then  if  a  majority  be  present,  they  may  legally  exercise  the  powers 
vested  in  the  directors,  votherwise  not.*'  Contrary  to  the  decided 
weight  of  authority,  there  is  some  authority  for  the  statement  that  a 
corporation  is  bound  where  a  legal  quorum  of  the  directors  meet 
and  unite  in  any  determination,  whefiier  the  other  directors  aie  or 
are  not  notified,  even  though  the  meeting  is  a  special  one.**  The 
general  rule  above  stated  is  for  the  benefit  of  the  shareholders,  and 
acts  done  by  three  of  the  directors  thereof  at  a  time  and  meeting 

14.  Baiik  of  Little  Eo<^  v.  IfcCar-  v.  Pnstan,  1  Watts  (Pa.)  386,  26 

thy,  55  Ark.  473,  18  S.  W.  759,  29  A.  Am.  Bee.  75;  Singer  v.  Salt  Lake 

S.  R.  60;  Stiewel  v.  Webb  Press  Co.,  City  Copper  Mfg.  Co.,  17  Utah  143, 

79  Ark.  45,  94  S.  W.  915, 116  A.  S.  R.  53  Pac.  1024,  70  A.  S.  B.  773. 
62;  Thompson  v.  Williams,  76  Cal.     Note:  3  A.  S.  R.  69. 
153,  18  Pac.  153,  9  A.  S.  B.  187;     IS.  Soembeeher  v.  Colombia  City 

Paoly  «.  Pauly,  107  Cal.  8,  40  Pae.  Lumber  Co.,  21  Ore.  573,  28  Pae. 

29,  48  A.  S.  B.  98;  Curtin  «.  Salmon  899,  28  A.  8.  B.  766;  Singer  v.  Salt 

River  Hydraulic  Gold  Mining,  etc,  Co.,  Lake  City  Copper  Mfg.  Co.,  17  Utali 

130  Cal.  345,  62  Pae.  552,  80  A.  S.  B.  143,  53  Pac.  1024,  70  A.  S.  B.  773. 
132;  Stow  V.  Wyse,  7  Conn.  21^  18     16.  Thompson  v.  Williams,  76  CaL 

Am.  Dec.  99  and  note;  Waterman  v.  153,  18  Pac.  153,  9  A.  S.  R.  187. 
Chicago,  etc.,  R.  Co.,  139  111.  658,  29     17.  Doembecher  v.  Columbia  (^ty 

N.  B.  689,  32  A.  S.  B.  228, 15  L.B.A.  Lumber  Co.,  21  Ore.  573,  28  Pae.  899, 

418;  Chouteau  Ins.  Co.  v.  Holmes'  28  A.  S.  B.  766. 
Adm'r,  68  Mo.  601,  30  Am.  Rep.  807;     18.  Edgerly  v.  Emerson,  23  N.  H. 

Despatch  Line  of  Packets  «.  Bellamy  555,  55  Am.  Dec  207  (tl^  case  has 

Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec.  generally  been  disapproTOd  when  cited 

203:  Elliot  v.  Abbot,  12  N.  H.  549,  as  anthority  for  its  holding,  as  wilt  be 

37  Am.  Dee.  227;  Doembecher  «,  Co-  seen  in  the  cases  dted  to  the  gmeral 
lumbia  City  Lumber.  Co.j  21  Ore.  573,  view). 

38  Pae.  899,  28  A.  S.  B.  766  (assign-     Note:  3  A.  S.  B.  70. 
ment  for  ben^t  of  creditors) ;  Gordon 
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when  a  fourth  director  is  absent  and  not  notified  are  binding  when 
such  fourth  director  is  a  shareholder  and  director  in  name  only  and 
the  others  are  the  only  persona  interested  in  the  corporation.*'  The 
presence  of  all  the  directors  at  a  special  meeting  makes  the  want  of 
notice,  whether  required  by  statute  or  by-laws,  immaterial.  Tho 
object  contemplated  being  accomplished  by  the  actual  presence  of 
all  of  the  members,  the  reason  for  the  notice  prescribed  ceasing,  the 
rule  itself  should  cease.*"  Again,  the  absence  of  a  director  who  was 
disqualified  from  acting  on  a  question  considered  at  a  special  meet- 
ing of  a  board  of  directors  will  not  render  the  action  invalid,  although 
no  written  notice  of  the  meeting  had  been  given  as  prescribed  by 
statute.* 

430.  Sufficiency  and  Proof  of  Notice. — ^In  the  absence  of  statutory 
or  corporate  regulation  as  to  the  mode  -of  giving  notice  of  the  meet- 
ings of  the  directors  of  a  corporation,  personal  or  actual  notice,  as  a 
gener^  rule,  must  be  given  to  each  director,'  and  written  notice  of 
a  meeting  left  at  a  director's  usual  place  of  business,  at  a  time  when 
he  and  his  family  are  absent  to  remain  until  after  the  time  fixed 
for  the  meeting,  is  insufficient  as  notice  to  him,  and  renders  the 
meeting  held  in  his  absence  unlawful.'  But  under  special  circum- 
stances the  exigencies  of  the  case  may  be  such  that  actual  notice  of 
a  special  meeting  need  not  be  given  the  respective  directors.*  Thus 
an  assignment  for  the  benefit  of  creditors,  made  by  a  majority  of 
the  directois  of  a  corporation,  constituting  a  legaJ  quorum,  is  not 
invalid  beeause  some  of  the  directors,  being  out  of  the  state  at  the 
time,  failed  to  receive  actual  notice  of  the  meeting,  such  notice  having 
been  sent  by  telegram  to  their  place  of  residence.*  Where  the  notice 
provided  for  by  the  statutes  or  by-laws  is  relied  on  there  must  have 
been  a  substantial  compliance  with  these  provisions  to  render  the 
notice  per  se  sufficient;*  but  where  notice  of  a  meeting  is  actually 
received  by  all  the  directors,  though  not  all  ivi  rc  prt-aieut  at  the  meet- 
ing, the  action  of  the  board  is  not  invahdated  because  the  notice 

19.  Stiewel  v.  Webb  Press  Co.,  79  60  and  note  (mortgage  to  secure  exist- 
Ark.  45,  94  S.  W.  915,  116  A.  S.  li.  ing  debt  and  future  loan ;  corporation 
62.  embarrassed). 

20.  Benbow  v.  Cook.  115  N.  C.  324,  4.  Bank  of  little  Rock  v.  MeCartliv, 
20  S.  E.  453,  44  A.  S.  R.  454;  Troy  55  Ark.  473,  18  8.  W.  759,  29  A.  S. 
Min.  Co.  t».  White,  10  S.  0.  475,  74  R.  60;  Chase  v.  Tuttle,  55  Conn.  455, 
N.  W.  236,  42  L.R.A.  549.  32  Atl.  874,  3  A.  S.  R.  64;  Singer  v. 

1.  Troy  Min.  Co.  v.  White,  10  S.  D.  Salt  Lake  City  Copi)er  Mfg.  Co.,  17 
475,  74  N.  W.  236,  42  L.R.A.  549.     Utah  143,  53  Pac.  1U24,  70  A.  S.  R. 

2.  Baak  of  Little  Rock  v.  McCarthy,  773. 

55  Ark.  473, 18  S.  W.  759,  29  A.  S.  B.     5.  Ghase  tJ.  Tuttle,  55  Conn.  455,  12 
60 ;  Singer  v.  Salt  Lake  City  Copper  Atl.  874,  3  A.  S.  R.  64. 
Mfg.  Co.,  17  Utah  143,  53  Pae.  1024,     6.  Cortin  v.  Salmon  River  Hydrau- 
70  A,  S.  R.  773,  lie  Gold  Mining,  etc,  Co.,  130  CaL 

3.  Bank  of  Little  Rock  «.  McCarthy,  345,  62  Pac.  552,  80  A.  S.  R.  132. 
55  Ark.  473, 18  8.  W.  759,  29  A.  8.  R. 
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wsB  not  given  in  the  method  prescribed  by  ihe  by-laws.'  In  accord- 
ance with  the  general  rule  of  evidence  that  a  letter  duly  mailed  will 
be  pi-esumed  to  have  been  received  by  the  addressee,*  it  is  held  that  evi- 
dence that  notice  of  a  meeting  of  the  board  of  directors  of  a  corpora- 
tion was  deposited  in  the  post  o^ce,  properly  stamped  and  addressed 
to  a  director,  is  prima  facie  proof  that  be  received  it,  if  the  corpo- 
rate by-laws  are  silent  as  to  how  such  notice  should  be  served.  And 
such  proof  is  not  overcome  by  the  fact  that  such  director  fails  to 
remember  receiving  the  notice,  or  has  an  impression  that  he  did  not 
receive  it*  Although  it  be  conceded  that  all  the  directors  must  be 
notified  of  a  special  meeting  of  tiie  board,  yet  if  the  meeting  be  held, 
and  a  legal  quorum  be  present,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  such  notice  was  given,  and  that  all 
steps  were  taken  necessary  to  constitute  it  a  regular  and  valid  meeting 
of  the  board;  it  is  not  essential  that  the  record  of  the  meeting  should 
show  that  notice  was  given.^*^  And  where  the  record  of  ihe  meeting 
recites  that  a  meeting  was  called  for  a  particular  purpose,  it  will  be 
presumed,  until  the  contrary  is  shown,  that  the  purpose  of  the  meet- 
ing was  specified  in  the  notice  sent  to  the  respective  directors.^'  Notice 
of  an  adjourned  meeting  of  the  board  of  directors  of  a  corporation, 
called  to  consider  the  report  of  a  committee  appointed  at  a  former 
meeting  to  transact  ordinary  busine^  of  the  corporation,  need  not 
state  the  business  to  be  transacted  at  such  adjourned  meeting.** 

431.  Number  of  Directors  Authorized  to  Act  in  General. — Accord- 
ing to  the  general  principles  of  agency,  when  authority  is  conferred 
upon  joint  agents  they  must  all  act  in  the  execution  of  the  authority 
to  render  their  action  binding  upon  their  principal,  but  ordinarily 
directors  of  a  private  corporation  need  not  unanimously  concur  in 
their  action  to  render  it  valid,**  and  this  is  true  whether  the  general 

7.  Ashley  Wire  Co.  v.  Illinois  Steel  tion  exists  that  a  conference  of  a  ma- 
Co.,  164  111.  149,  45  N.  E.  410,  56  A.  jority  of  the  directors  of  a  corporation 
S.  R.  187.  is  a  regular  board  meeting,  and  that 

8.  See  EviDEKCB.  legal  notice  thereof  has  bwn  givoi  to 

9.  Ashley  Wire  Co.  v.  Illinois  Steel  the  absent  directors  when  no  record 
Co.,  164  III  149,  45  N.  E.  410,  56  A.  of  the  conference  has  been  made. 

S.  R.  187.  11.  Chase  «.  Tuttle,  55  Conn.  455, 

10.  Hardin  v.  Iowa  R.,  etc.,  Co.,  78  12  Atl.  874,  3  A.  S.  R.  64. 

la.  726,  43  N.  W.  543,  6  L.R.A.  52;  12.  Ashley  Wire  Co.  v.  Illinois  Steel 
Sargent  v.  Webster,  13  Mete.  (Mass.)  Co.,  164  111.  149,  45  N.  E.  43.0,  56 
497,  46  Am.  Dec.  743  and  note;  A.  S.  R.  187. 

Choutean  Ins.  Co.  v.  Holmes,  68  Mo.  13.  Chase  v.  Tuttle,  55  Conn.  455, 
601,  30  Am.  Rep.  807;  Siugcr  v.  Salt  12  Atl.  874,  3  A.  S.  R.  64  and  note; 
Lake  City  Copper  Mfg.  Co.,  17  Utah  Atty.  Gen.  v.  Abbott,  154  Mass.  323, 
143,  53  Pac.  1024,  70  A.  S.  R.  773.     28  N.  E.  346,  13  L.RA.  251;  CahiU 

Note:  3  A  S.  R.  70.  v.  Kalamazoo  Mat.  Ins.  Co.,  2  Doag. 

But  see  New  Haven  Trust  Co.  v.  (Mich.)  124,  43  Am.  Dec.  457;  State 
Doherty,  75  Conn.  555,  54  Atl.  209,  96  v.  Kupferle,  44  Mo.  154, 100  Am.  Dee. 
A.  S.  R.  239,  holding  that  no  prcsump-  265;  Despatch  line  of  Packets  v.  Bdt- 
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autliority  is  conferred  on  the  board  by  the  charter  or  by-laws.'*  And 
even  as  regards  what  may  be  deemed  an  extraordinary  power  vested 
in  the  directors  unanimous  action  is  not  considered  essential.  Thus 
where  a  statute  provides  that  a  majority  of  the  directors  of  a  corpora- 
tion at  a  meeting  duly  convened  shall  constitute  a  quorum  for  the 
transaction  of  business,  and  another  statute  expressly  confers  upon 
the  directors  the  authority  when  duly  convened  to  make  an  assign- 
ment for  the  benefit  of  creditors,  such  an  assignment  may  be  made  at 
a  meeting  duly  convened,  by  a  majority  of  the  directors.^'  And 
even  undra:  a  sUitute  permitting  the  creation  of  bonded  indebtedue^ 
of  a  corporation  upon  the  unanimous  vote  of  the  board  of  directors, 
the  unanimous  vote  of  a  quorum  prisent  at  a  regular  meeting  of  the 
hoard  has  been  considered  sufficient,**  So  in  case  of  vacancies  in 
the  board  the  remaining  directors  may  lawfully  represent  the  cor- 
poration, for  there  is  no  principle  requiring  vacancies  on  the  board 
to  be  filled  before  the  remaining  directors  can  act  in  the  business  of 
the  corporation,  provided,  of  course,  the  number  left  is  sufficient  to 
constitute  a  legal  quorum. As  a  general  rule,  at  a  directors'  meet- 
ing duly  convened,  the  presence  of  a  majority  of  the  directors  is 
sufficient  to  constitute  a  quorum,  unless  a  greater  number  is  expressly 
required,  and  to  enable  them  to  exercise  their  powers ;  but  where 
the  charter  or  articles  of  association  provide  that  the  business  of 
the  corporation  shall  be  conducted  by  "not  less  than  five  directors 
and  not  more  than  seven,"  it  has  been  decided  that  where  ihe  num- 
ber of  the  directors  is  reduced  by  death  and  other  causes  below 
the  number  of  five,  the  directors  cease  to  have  power  to  act  for  the 
corporation.*'  Where  a  sufficient  number  of  directors  are  pr^nt 
to  constitute  a  quorum  the  action  of  the  majority  of  those  present  is 
generally  binding  upon  the  corporation,**  provided  such  majority 

lamy  Mfg.  Co.,  12  N.  H.  205,  37  Am.  (N.S.)  130;  Chase  v.  Tuttle,  55  Conn. 

Dec.  203;  Edgerly  u.  Emerson,  23  N.  455,  12  All.  874,  3  A.  S.  R.  64;  Sar- 

H.  655,  55  Am.  Dec.  207;  Hasc-ard  u.  gent  v.  Webster,  13  Mete.  (Mass.)  497, 

Somany,  1  Freem.  K.  B.  504,  7  Eng.  -16  Am.  Dec.  743;  McNeil  v.  Boston 

RuL  Gas.  333  and  note.  Chamber  of  Com.,  154  Mass.  277,  28 

14.  Despatch  Line  of  Packets  «.  Bel-  N.  B.  245,  13  L.R.A.  559;  Cahill  v. 

lamy  Mfg.  Co.,  12  N.  H.  205,  37  Am.  Kalamazoo  Mut  Ins.  Co.,  2  Dong. 

Dec.  203.  (Mich.)  124,  43  Am.  Dec.  457;  Dea- 

16.  Chase  v.  Tuttle,  55  Conn.  465,  patch  Line  of  Packets  v.  Bellamy  Mfg. 

12  AU.  874,  3  A.  S.  R.  64.  Co.,  12  N.  H.  205,  37  Am.  Dec.  203; 

16.  Tidewater  Southern  R.  Co.  v.  Edgerly  v.  Emerson,  23  N.  H.  555,  55 
Jordan,  163  Cal.  105,  124  Pac.  716,  Am.  Dec.  207;  Haseard  v.  Somany, 
Ann.  Cas.  1913E  1293  and  note,  41  1  Freem.  K.  B.  504,  7  Eng.  Rul.  Cas. 
L-R.A.(N.S.)  130  and  note.  333  and  note. 

17.  Chase  v.  Tuttle,  55  Conn.  465,  19.  In  re  Alma  Spinning  Co.,  16 
12  AU.  874,  3  A.  S.  R.  64.  Ch.  D.  681,  50  L,  J.  Ch.  167,  43  L. 

18.  Tidewater  Southern  R.  Co.  v.  T.  N.  S.  620,  29  W.  R.  133,  7  Eng. 
Jordan,  163  Cal.  105,  124  Pac  716,  Rul.  Cas.  589  and  note. 

Ann.  Cas.  1913E  1293,  41  UE.A.      20.  Godbold  v.  Branch  Bank  at  Mo- 
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is  made  up  of  directors  who  are  not  disqualified  to  act  by  reason 
of  their  individual  interest  in  the  matter.^  When  an  act  purports 
to  be  an  act  of  the  board  it  may  be  presumed  that  it  was  the  act  of 
a  majority  until  the  contrary  is  shown,  though  of  course  such  pre- 
sumption is  not  conclusive  and  may  be  rebutted.* 

432.  Necessity  for  and  What  Constitutes  Quorum. — ^It  is  well  set- 
tled that  to  enable  t^e  directors  to  act  and  bind  the  corporation  a 
quorum  must  be  present,'  and  a  majority  of  the  directors  must  be 
present  at  a  meeting  to  constitute  a  quorum  and  enable  the  board  to 
act,  unless  the  power  is  given  to  a  less  number.*  An  express  pro- 
vision that  a  majority  of  the  directors  present  at  a  meeting  may  act 
does  not  amount  to  a  declaration  that  a  minority  present  may  con- 
stitute a  quorum,  but  leaves  the  number  competent  to  a  quorum  to 
be  dedded  by  the  rules  of  the  common  law  which  require  a  majority 
to  be  present  *  Since  a  director  cannot  act  for  the  corporation  as 
such  in  matters  in  which  he  has  an  adverse  interest,*  a  director  pres- 
ent when  the  directors  attempt  to  take  action  upon  a  matter  in  which 
he  la  adversely  interested  or  otherwise  disqualified  cannot,  according 
to  what  seems  the  better  view,  be  counted  to  make  a  necessary  quo- 
rum.' While  a  contract  attempted  to  be  made  by  the  directors  at 
a  meeting  at  which  a  quorum  is  not  present  is  not  itself  binding  upon 

bile,  11  Ala.  191,  46  Am.  Dee.  2U;  tamy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 

Gumaer  v.  Crippu  Greek  Tnnnel,  ete.,  Dee.  203. 

Co.,  40  Colo.  1,  90  Pac.  81,  122  A.  3.  Greensboro  Gas  Co.  «.  Home  Oil, 
S.  R.  1024,  13  Ann.  Cas.  781  and  etc.,  Co.,  222  Pa.  St.  4,  70  Atl.  040, 
note}  Baell  «.  BnckiDgbam,  16  la.  284,  128  A.  S.  R.  700. 
85  Am.  Dee.  516;  Sargent  v.  Webster,  4.  Schmidt  v.  Mitchell,  101  Ky.  670, 
13  Mete.  <MaBS.)  487,  46  Am.  Dee.  41  S.  W.  029,  72  A.  S.  R.  427;  Calu- 
743 ;  McNeil  v.  Bosttin  Chamber  of  met  Paper  Co.  ti.  Haskell  Show  Print- 
Corn.,  154  Mass.  277,  28  N.  B.  245,  Co.,  144  Mo.  331,  45  S.  W.  1115, 
13  L.BA.  659;  Ten  Eyek  «.  Pontiae,  66  A.  S.  R.  425;  Ex  part*  Will- 
ete.,  R.  Co.,  74  Mich.  226,  41  N.  W.  eocks,  7  Cow.  (N.  Y.)  402, 17  Am.  Dee. 
905,  16  A.  S.  R.  633,  3  L.R.A  378  ;  626  (appointment  of  inspeetors  of  etec- 
Edgerly  v.  Emerson^  23  N.  H.  556,  55  tion) ;  liockwood  v.  Hedianic^  Nat. 
Am.  Deo.  207;  Ex  porto  Willeocks,  7  Bank,  9  R.  I.  308,  11  Am.  Rep.  253. 
Cow.  (N.  T.)  402.  17  Am.  Dee.  525  ;  6.  Ex  parte  Willeocks,  7  Cow.  (N. 
Lockwood  «.  Mechanics'  Nat.  Bank,  T.)  402,  17  Am.  Dee.  525. 
9  R.  L  308,  U  Am.  Rep.  253;  Haseard  6.  See  infra,  par.  461  et  wq. 
V.  Somany,  1  Freon.  K.  B.  604,  7  7.  Smith  «.  Lob  Angeles  Immina- 
Eng.  Ral.  Cas.  333  and  note.  tion,  ete.,  Ass'n,  78  Cal.  289,  20  Pae. 
Note:  41  t.R.A.(N.S.)  131.  677, 12  A.  S.  R.  53:  Cortin  o.  Sahnon 

1.  Smith  V.  Los  Angeles  Immigra-  Itiver  Hydranlio  Gold  IGning,  etc,  Co., 
tion,  etc,  Assoc.,  78  Cal.  289,  20  Pac.  130  Gal.  345,  62  Pac  662,  80  A.  8.  B. 
677,  12  A.  S.  R.  63;  Miner  «.  Belle  132;  Bassettn.  Fairehild,  132  Cat  637, 
Isle  lee  Co.,  93  Mich.  97,  63  N.  W.  64  Pac  1082,  52  LJC.A  611;  Star 
218,  17.L.R.A.  412.  See  infra,  par.  MiUs  v.  Bailey,  140  Ky.  194,  130  8. 
461  t*  8«q.,  as  to  disqualification  of  W.  1077,  140  A.  S.  R.  370.  But  n* 
a  corpraate  officer  to  act  for  the  corpo-  Gnmaer  «.  Cripple  Creek  Tminel,  ete., 
ration  on  account  of  edf^nterest.  Co.,  40  Colo.  1,  90  Pac  81, 123  A.  8. 

2.  Despatch  line  of  Packets  v.  Bel-  R.  1024,  13  Ann.  Cas.  781;  Bntll  «. 
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the  corporation,  the  corporation  may  ratify  such  contract  and  thereby 
render  it  binding.' 

433.  Delegatioii  of  Authority. — ^The  genera!  principle  of  agency  is« 
that  one  who  has  a  bare  power  to  do  an  act  must  execute  it  himself^ 
and  cannot  delegate  his  authority  to  another — that  the  authority 
is  exclusively  personal,  unless  from  the  express  language  used,  or  from 
the  fair  presumptions  growing  out  of  the  particular  transaction,  or 
of  tile  usage  of  trade,  a  broader  power  was  intended  to  be  conferred 
on  the  agent.*  The  directors  of  a  corporation,  however,  represent 
the  impersonal  corporation  completely  in  the  business  it  is  author- 
ized to  transact,  and  have  the  power  to  do,  or  cause  to  be  done,  what- 
ever they  as  individuals  could  do  if  *the  business  were  their  own. 
They  act  as  the  corporation  itself,  as  well  as  under  a  delegated  author- 
ity from  it,^**  and  may,  as  is  usually  the  case,  not  only  authorize  the 
formal  execution  of  corporate  contracts  by  a  committee  of  their  mem- 
bers or  by  other  olScers  or  agents,^*  but  from  the  necessity  of  the 
case,  though  the  power  is  generally  expressly  given,  may  appoint  the 
necessary  agents  to  carry  on  the  ordinary  business  of  the  corporation, 
whether  the  agent  is  one  of  their  own  members  or  a  stranger  whose 
action  within  the  scope  of  his  authority  will  bind  the  corporation.'* 
And  an  act  of  incorporation  stating  that  "the  a£Fairs  of  the  company 
shall  be  conducted  by  the  directors"  still  gives  them  power  to  author- 
ize the  president  and  cashier  to  enter  into  contracts  on  behalf  of  the 
corporation.^'  So  the  directors  have  the  power,  without  statutory 
authority,  to  delegate  to  officers,  agents,  or  executive  committees  the 
power  to  transact  not  only  ordinary  and  routine  business,  but  business 
requiring  the  highest  degree  of  judgment  and  discretion.  Nor  does 
the  power  expressly  given  by  statute  to  the  board  of  directors  "to 
appoint  such  subordinate  officers  and  agents  as  the  business  of  the 
corporation  may  require"  limit  or  diminish  the  common  law  power 
to  delegate  autliority.** 

434.  Right  of  Director  to  Ijispect  Corporate  Books  and  Records. — 
It  is  the  general  rule,  from  which  there  appears  to  be  no  dissent, 

Buokinghain,  16  la.  2B4,  86  Am.  Dee.  Glass  Co^  64  Wash.  42,  116  Pae.  459, 

ol6.  Ann.  Gas.  1913A  262.   See  also  Desr 

8.  Greensboro  Qas  Co.  v.  Home  Oil,  patch  Line  of  Packets  e.  Bellamy  Mfg. 
ptc,  Co.,  222  Fa.  St,  4,  70  AU.  940,  Co.,  12  N.  H.  205,  37  Am.  Dec.  203. 
128  A.  S.  R.  790.  See  infra,  par.  663  12.  Jones  v.  Williams,  139  Mo.  1, 
«i  $eq.,  aa  to  the  ratification  by  the  39  S.  W.  486,  40  8.  W.  353,  61  A.  S. 
corporation  of  contracts  entered  into  R.  436,  37  L.R.A.  682;  Oleott  v.  Tioga 
by  unauthorized  agents.  R.  Co.,  27  N.  T.  546,  84  Am.  Dee.  298. 

9.  See  Principal  and  Agent.  IS.  Ridgfway  v.  Farmers'  Bank  of 

10.  Jones  V.  Williams,  139  Mo.  1,  Buck  County,  12  Serg.  &  R.  (Pa.)  256, 
39  S.  W.  486,  40  S.  W.  353,  61  A.  S.  14  Am.  Dec  681. 

R.  436,  37  L.R.A.  682.  14.  Jones  «.  WiUiams.  139  Ho.  1, 

11.  Leggett  «.  New  Jersey  Mfg.,  etc.,  39  S.  W.  486,  40  S.  W.  353,  61  A.  8. 
Co.,  1  N.  J.  £q.  541,  23  Am.  Dec.  728  R.  436,  37  hJtA.  682. 

ana  note:  Starwieh  «.  Washington  Cut 
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that  a  director  of  a  corporation  has  a  right,  by  reason  of  his  official 
relution  to  tlie  company,  to  inspect  the  books  and  papers  thereof.^* 
This  proposition  would  seem  to  be  of  necessity  self  evident.  A 
director  directs,  guides,  manages.  He  is  one  of  the  trustees,  entrusted 
with  the  direction  Bjxd  management  of  the  business  pertaining  to  his 
:x)rporation ;  accordingly  it  is  necessary  that  he  should  have  all  the 
information  in  regard  to  the  affairs  of  his  company  that  he  can 
obtain,  in  order  tiiat  he  may  direct  its  operations  intelligently  and 
according  to  his  best  judgment  in  the  interest  of  all  the  stockholders 
whom  he  represents.'*  Nor  can  the  majority  of  the  board  of  directors 
deprive  one  of  their  number  lof  his  right  to  examine  the  corporate 
books."  A  fortiori  the  general  manager,  even  though  he  be  a  director, 
cannot  withhold  from  examination  the  books,  records,  and  papers 
of  which  he  is  only  the  custodian,  and  which  are  the  property  of 
the  whole  corporation.  The  general  manager  is  the  creature  of  the 
directorSj  and  his  powers  cannot  exceed  theirs.'^  The  common  law 
right  of  a  director  to  examine  the  corporafe  books  and  records  is  not 
affected  by  a  statute  relating  to  a  stockholder's  right  of  examination.*' 
Nor  does  a  special  statutory  provision  that  the  records,  etc,  shall 
be  open  to  the  examination  of  the  "board  of  directors,"  deprive  a 
director  of  his  individual  right  of  examination.  The  term  board  as  so 
used  applies  both  to  the  board  as  a  unit  and  also  to  each  individual 
member.**  The  authorities  are  not  entirely  harmonious  as  to  what 
effect  the  motive  of  a  director  wishing  to  make  an  inspection  has 
upon  his  right  to  do  so;  while  there  is  authority  to  the  effect  that 
a  director  has  no  right  to  examine  the  corporate  books,  etc.,  for  pur- 
poses hostile  to  the  corporation,'  other  authorities  hold  that  his  right 
of  examination  exists  without  regard  to  his  motive  for  so  doing.* 
Thus  a  director  cannot  be  refused  access  to  the  corporate  books  by 
other  directors 'because  he  has  neglected  his  duties  as  an  ofhcer  of  the 
company,  has  interfered  with  its  management,  and  is  promoting  a 
competing  concern.*   The  question  of  the  right  of  a  stockholder  as 

16.  Machen  v.  Machen,  etc.,  Mfg.  supra,  par.  298  et  seq.,  as  to  the  gener- 
Co.,  237  Pa.  St.  212,  85  AU.  100,  Ann.  al  right  of  stockholders  to  examine  the 
Cas.l914B420,42L.R.A.{N.S.)  1079;  corporate  books. 

State  V.  Grymes,  Go  W.  Va.  451,  64  20.  State  v.  Grymes,  65  W.  Va.  451, 
S.  E.  728,  17  Ann.  Cas.  833  and  note.  C4  S.  E.  728,  17  Ann.  CaB.'833. 

16.  State  V.  Grymes,  65  W.  Va.  451,      1.  Note:  17  Ann.  Cas.  837. 

64  S.  E.  72S,  17  Ann.  Cas.  833.  2.  Maclien  v.  Machen,  etc.,  Mfg.  Co., 

17.  Machen  v.  Machen,  etc.,  Mfg.  237  Pa.  St.  212,  85  Atl.  100,  Ann. 
Co.,  237  Pa.  St.  212,  85  Ath  100,  Ann.  Cas.  1914B  420,  42  L.R.A.(N.S.)  1079. 
Cas.  1914B  420,  42  L.R.A.(N.S.)  1079.      Note:  17  Ann.  Cas.  837. 

18.  State  V.  Grymes,  65  W.  Va.  451,  3.  Machen  v.  Machen,  etc.,  Mfg.  Co., 
C4  S.  E.  728,  17  Ann.  Cas.  833.         237  Pa.  St.  212,  85  Atl.  100,  Ann. 

19.  State  V.  Grymes,  65  W.  Va.  451,  Cas.  1914B  420,  42  L.RJi..{NA) 
64  S.  £.  728,  17  Ann.  Cas.  833.   See  1079. 
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Bodh  to  examine  the  books  of  the  corporation,  which  is  qualified  and 
not  absolute,  has  been  heretofore  discussed.^ 

435.  General  Authority  of  Committees. — ^It  is  wifhin  the  power 
of,  and  a  very  usual  practice  for,  the  board  of  directors  to  ^point  and 
authorize  a  committee  of  their  number  to  act  for  the  corporation 
in  a  particular  matter;*  and  the  board  may,  undoubtedly,  clothe 
a  committee,  in  the  intervals  between  the  sitting  of  the  board,  with 
all  their  own  authority  to  conduct  the  ordinary  business  of  the 
corporation A  majority  of  the  committee,  when  duly  assembled, 
may  act  in  the  absence  of  the  other  members.'  Thus  a  majority  of 
a  committee  appointed  by  a  corporation  to  contract  for  the  erection  of 
a  building  may,  in  the  absence  of  the  other  members,  lawfully  act 
in  letting  the  contract*  But  it  is  essential  that  a  majority  of  the 
committee  join  in  any  action  to  bind  the  corporation.*  It  would 
seem  that  the  committee  cannot  delegate  tiieir  authority,  even  to 
one  of  their  number.^o  Of  course  a  committee  has  only  such  power 
to  bind  the  corporation  as  is  conferred  upon  it  by  the  corporation  or 
directors,'^'^  and  a  resolution  directing  a  committee  of  the  board  of 
directors  merely  to  negotiate  an  agreement  and  report  upon  a  matter 
does  not  authorize  the  committee  to  enter  into  a  binding  contract 
upon  such  matter  without  reporting.^*  Prima  facie  the  auditing 
board  has,  as  its  name  implies,  authority  only  to  allow  or  reject  claims; 
it  has  no  power  to  rescind  corporate  contracte.'*  The  executive  com- 
mittee of  the  board  of  directors  of  a  manufacturing  corporation, 
authorized  by  the  by-laws  to  exercise  the  powers  of  the  board  when 
it  is  not  in  session,  has  no  authority,  a  few  hours  before  a  meeting 
of  the  board  which  has  been  duly  called,  to  execute  a  contract  on  an 
important  matter  binding  the  corporation  for  a  term  of  years.^* 

4.  See  supra,  par.  298  et  seq.  9.  Bockford  R.  I.,  etc.,    R.  Co.  9. 

5.  Union  Pac.  B.  Co.  v.  Chicago,  Sage,  65  lU.  328,  16  Am.  Rep.  587 
ete.,  B.  Co.,  163  U.  S.  564,  16  S.  Ct.  (approval  of  claim  by  executive  eom- 
1173,  41  G.  S.  (L.  ed.)  265;  Burrill  mittee). 

V.  Nahant  Bank,  2  Mete.  (Mass.)  163,  10.  Olcott  v.  Tioga  R.  Co.,  27  N.  T. 

35  Am.  Dec.  395;  Oleott  v.  Tioga  B.  546,  84  Am.  Dec.  298. 

Co.,  27  N.  Y.  546,  84  Am.  Dec.  298;  11.  Chemical  Nat.  Bank  of  New 

Berks,  etc.,  Taznpike  Road  v.  Myen,  York  v.  Wagner,  93  Kj.  525,  20  S. 

6  Set^.  &  E.  (Pa.)  12,  9  Am.  Dec  W.  535,  40  A.  S.  B.  206. 

402.  12.  Qreensboro  Gas  Co.  v.  Home 

6.  Olcott  V.  Tioga  R.  Co.,  27  N.  7.  Oil,  etc.,  Co.,  222  Pa.  St  4,  70  Atl. 
546,  84  'Am.  Dec.  298.  940,  128  A.  S.  B.  790. 

7.  McNeil  v.  Boston  Chamber  of  13.  Sldnner  v.  Walter  A.  Wood 
Com.,  154  Masfl.  277,  28  N.  E.  245,  Mowing,  etc,  Maeh.  Co.,  140  N.  Y. 
13  L.B.A.  559,  See  also  Stanley  t>.  217,  35  N.  E.  491,  37  A.  S.  B.  640. 
Brnnswick  Tontine  Hotel  Corp.,  Pro-  14.  Commercial  Wood,  etc.,  Co.  v. 
prietoTB,  13  Me.  51,  29  Am.  Dee.  483.  Northampton  Portland  Cement  Co., 

8.  McNeU  V.  Boston  Chamber  of  190  N.  Y.  1,  82  N.  E.  730, 123  A.  S. 
Com.,  164  Mass.  277,  28  N.  E.  246, 13  B.  629. 

LJlJL  559. 

B.  a  U  ToL  VIL-es.    '  4tt 
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436.  Generftl  Authority  of  President — The  premdent  of  a  corporsr 
tion  is  its  executive  officer.  Within  the  scope  of  his  duti^,  as  the  head 
of  the  corporation,  he  has  the  power  to  act  vitbout  direct  authority 
of  the  directors.**  And  the  president  of  a  corporation,  who  is  its 
general  manager,  has  authority  to  adopt  and  ratify  a  contiw^  made 
by  himself  for  tiie  corporation  before  it  was  legally  created  for  the 
performance  of  servioes  for  the  company,  which  he  would  have  power 
to  engage  if  no  previous  contract  existed.'*  Still  the  president  of  a 
corporation  wlien  acting  for  the  corporation  is  merely  its  agent  and 
cannot  act  so  as  to  bind  the  corporation  beyond  the  scope  of  his 
authority,^'  and  the  fact  that  he  owns  a  majority  of  the  corporate 
stock  does  not  itself  vest  him  with  any  additional  authority.**  The 
president  cannot  be  regarded  as  the  agent  of  the  corporation  for  the 
purpose  of  ratifying  his  own  acts  any  more  than  for  conferring  author- 
ity upon  himself  in  the  first  instance  to  make  a  contract.**  While 
the  extent  of  the  inherent  authority  of  the  pr^ident  is  not  clearly 
defined,  it  seems  to  be  quite  limited;***  he  has  no  general  inherent 
authority  to  act  as  its  agent  in  making  contracts,  but  like  other 

15.  Blen  e.  Bear  River,  etc.,  Min.  40  A.  S.  R.  206;  Rogers  v.  Southern 
Co.,  20  Cal.  602;  81  Am.  Dec.  132;  Fiber  Co.,  119  La.  714,  44  So.  442,  121 
Chicago,  etc.,  R.  Co.  v.  Coleman,  18  A.  S.  R.  537;  Hale  v.  Mechanics'  Mut. 
111.  297,  68  Am.  Dec.  544;  MitcheU  v.  Fire  Ins.  Co.,  6  Gray  (Mass.)  169,  66 
Deeds,  49  III.  416,  95  Am.  Dec.  621;  Am.  Dec.  410;  Gallery  v.  National 
Bedford  Belt  R.  Co.  v.  McDonald,  17  Exeh.  Bank,  41  Mich.  169,  2  N.  W. 
Ind.  App.  492,  46  N.  E.  1022,  60  A.  193,  32  Am.  Rep.  149;  Wait  v.  Nashua 
S.  R.  172;  Marlatt  v.  Levee  Steam  Armory  Assoc.,  66  N.  H.  581,  23  All. 
Cotton  Press  Co.,  10  La.  583,  20  Am.  77,  49  A.  S.  R.  630,  14  L.R.A.  356 
Dec.  468;  Sparks  v.  Dispatch  Trans-  and  note;  Colton  v.  Depew,  60  N.  J. 
fer  Co.,  104  Mo.  531,  15  S.  W.  417,  Eq.  454,  46  Atl.  728,  83  A.  S.  R.  650. 
24  A.  S.  R.  351, 12  L.RJ..  714;  Jones  18.  Friedman  v.  Lesher,  198  111.  21, 
V.  WUliams,  139  Mo.  1,  39  S.  W.  486,  64  N.  E.  736,  92  A.  S.  R.  255. 

40  S.  W.  353,  61  A.  S.  R.  436,  37  19.  Cushman  v.  Cloverland  Cc. etc., 

L.R.A.  682;  Richmond,  etc.,  R.  Co.  v.  Co.,  170  Ind.  402,  84  N.  E.  759,  127 

Snead,  19  Grat.  (Va.)  354,  100  Am.  A.  S.  R.  391,  IG  L.R.A.{N.SO  1078. 

Dec.  670.  20.  National  State  Bank  of  Terre 

16.  Oakes  v.  Cattaraugus  Water  Co.,  Haute  v.  Vigo  County  Nat.  Bank,  141 
143  N.  Y.  430,  38  N.  E.  461,  26  L.R.A.  Ind.  352,  40  N.  E.  799,  50  A.  S.  E. 
544.  The  question  as  to  the  general  330;  Cushman  v.  Cloverland  Coal,  etc.; 
liability  of  corporations  on  the  con-  Co.,  170  Ind.  402,  84  N.  E.  759,  127 
tracts  of  promoters  has  been  hereto-  A.  S.  R.  391,  16  L.R.A.CN.S.)  1078; 
fore  discussed.  See  supra,  par.  59.  Olcott  v.  Tioga  R.  Co.,  27  N.  T.  546, 

17.  Davis  V.  Rock  Creek  Lumber  84  Am.  Dec.  298;  Lose  v.  isthmus 
ete.,  Co.,  55  Cal.  359,  36  Am.  Rep.  Transit  Ry.  Co.,  6  Ore.  125,  25  Am. 
40;  Cushman  v.  Cloverland  Coal,  etc..  Rep.  50G;  Lyndon  Mill  Co.  «.  Lyndon 
Co.,  170  Ind.  402,  84  N.  E.  759,  127  Literary  Biblical  Inst,  63  Vt.  581,  22 
A.  S.  R.  391,  16  L.R.A.{N.S.)  1078;  Atl.  575,  25  A,  S.  R.  783.  And  se* 
Mount  Sterling,  etc,  Koad  Co.  v.  Loon-  infra,  par.  616  et  seq.,  as  to  the  gen- 
vy,  1  Mete.  (Ky.)  550,  71  Am.  Dee.  eral  representation  of  the  corporatioD 
491 ;  Cbemical  Nat.  Bank  of  New  York  by  officers  and  agents  ia  partienlar 

Wagner,  93  Ky.  525,  20  S.  W.  535.  transactions. 
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agents,  he  must  derive  his  authority  from  the  board  of  directors  or 
from  the  corporation ;  *  therefore  the  circumstancea  of  each  individual 
case  must  have,  within  certain  limits,  controlling  force.^  Irrespective 
of  the  inherent  powers  of  the  president  there  can  be  no  doubt  that 
the  board  of  directors  may  invest  the  president  with  authority  to 
act  as  chief  executive  ofEcer  of  the  company.  This  may  be  done  either 
by  an  express  resolution,  or  by  acquiescence  In  a  course  of  dealing. 
A  person  dealing  with  the  president  of  a  corporation  in  the  usual 
manner,  and  within  the  powers  which  the  pr^ident  has  been  accus- 
tomed to  exercise  without  the  dissent  of  the  directors,  is  entitled  to 
assume  that  the  president  has  actually  been  invested  with  those  pow- 
ers.' Intrusting  the  president  with  the  management  of  the  entire 
business  is  not  the  delegation  of  corporate  rights  and  powers,  but  is  a 
mere  authorization  of  the  pre^dent  to  perform,  for  and  in  the  name 
of  the  corporation,  the  business  it  is  authorized  to  transact.*  So  the 
president  of  a  manufacturing  corporation,  who  is  in  the  active  conduct 
and  management  of  tiie  business,  must  be  presumed  to  have  all  the 
powers  of  any  agent  exercising  like  control  and  management,  and 
to  have  authority  to  do  what  is  usually  and  ordinarily  done  by  such 
agents  or  managers.*  Evidence  less  sta-ong  is  required  to  charge  one 
holding  out  its  president  as  having  certain  authority  than  is  required 
to  charge  a  natuitil  person  to  the  same  effect*  A  custom  or  usage 
for  the  president  to  exercise  a  particular  power  is  not  shown  by 
evidence  of  other  similar  transactions  by  the  president,  which  were 


1.  Wait  V.  Nashua  Armory  Assoc.,  24  A.  S.  B.  351. 12  L.R.A.  714;  Jones 
66  N.  H.  581,  23  Atl.  77,  49  A.  S.  v.  WiUiams,  139  Mo.  1,  39  S.  W.  486, 
R.  630,  14  L.R.A.  356;  St.  Clair  v.  40  S.  W.  353,  61  A.  8.  R.  436,  37 
Rutledge,  115  Wis.  583,  92  N.  W.  UR.A.  682;  Murphy  v.  Cane,  82  N. 
234,  95  A.  S.  R.  964.  J.  L.  557,  82  AtL  854,  Ann.  Cas. 

2.  Ford  V.  HUl,  92  Wis.  188,  66  1913D  643;  Olcott  v.  Tioga  R.  Co.,  27 
N.  W.  U5,  63  A.  S.  R.  902.  N.  Y.  546,  84  Am.  Dec  298;  Cake  «. 

3.  Pixley  v.  Western  Pac.  R.  Co.,  Potteville  Bank,  116  Pa.  St.  264,  9 
33  Cal.  183,  91  Am.  Dec.  623;  Mitchell  Atl.  302,  2  A.  S.  B,  600;  Chestnut  St. 
V.  Deeds,  49  111.  416,  95  Am.  Dec.  621;  Trust  &  Sav.  Fund  Co.  v.  Record  Pub. 
Uoyd  «.  Matthews,  223  HI.  477,  79  Co.,  227  Pa.  St.  235,  75  AU.  1067, 136 
N.  E.  172, 114  A.  S.  R.  346,  7  L.RA.  A.  S.  R.  874;  Duggan  e.  Paci»c  Boom 
(K.S.)  376;  National  State  Bank  of  Co.,  6  Wash.  593,  34  Pac.  157,  36  A. 
Terre  Haute  v.  Vigo  County  Nat.  S.  R.  182;  Ford  «.  Hill,  92  Wis.  188, 
Bank,  141  Ind.  352,  40  N.  E.  799,  50  66  N.  W.  115,  53  A.  S.  R.  902;  St. 
A.  S.  R.  330;  Sherman  Center  Town  Clair  v.  Rntledge,  115  Wis.  583,  92 
Co.  V.  Swigart,  43  Kan.  292,  23  Pac.  N.  ^.  234,  95  A  S.  R.  964. 

569, 19  A.  S.  R.  137;  Gilir.ore  v.  Sam-  4.  Jones  v.  Williams,  139  Mo.  1,  39 
nels,  135  Ky.  706,  123  S.  W.  271,  21  S.  W.  486,  40  8.  W.  353,  61  A.  S.  R. 
Ann.  Gas.  611;  Buckvald  Transfer  Co.  436,  37  LJLA.  682. 
V.  Hurst,  111  Md.  572,  75  AtL  HI,  19  6.  Ceeder  v.  H.  M.  Land,  etc,  Lum- 
Ann.  Cas.  619;  Swasey  «.  Emerson,  ber  Co- 86  Mich.  541,  49  N.  W.  575, 
168  Mass.  118,  46  N.  E.  426,  60  A.  24  A.  8.  B.  134. 
S.  E.  368;  Sparks  v.  Di^teh  Trans-  6.  St  Clair  «.  Rutledge,  115  Wis. 
Ut  Co.,  104  Mo.  531,  IS  8.  W.  417,  583,  92  N.  W.  234,  95  A.  8.  B.  064. 
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repudiated  by  the  corporation  in  each  instance  as  soon  as  it  was  dift* 

covered.'  Where  the  authority  of  the  president  to  bind  the  corpo- 
ration is  duly  challenged  his  authority,  according  to  the  view  taken 
by  some  courts,  should  be  shown  by  proof  and  cannot  be  presumed 
as  a  matter  of  law.^  On  the  other  hand  according  to  the  view  taken 
by  other  authorities  regard  must  be  had  to  the  fact  that  the  business 
of  a  corporation  is  now  ordinarily  carried  on  by  its  administrative 
officers,  from  which  it  is  to  be  inferred  that  acts  done  by  them,  and 
especially  by  the  president,  who  is  the  chief  administrative  officer, 
within  the  scope  of  the  corporate  powers  were  duly  authorized,  and 
it  is  held  that  when  a  contract  is  made  in  the  name  of  a  corporatign 
by  the  president,  in  the  usual  course  of  business,  which  the  directors 
have  the  power  to  authorize  him  to  make,  or  to  ratify  after  it  is  made, 
the  presumption  is,  that  the  contract  is  binding  on  the  corporation 
until  it  is  shown  that  the  same  was  not  authorized  or  ratified.'  Yet 
when  he  performs  an  act,  not  incidental  or  pertaining  to  the  char- 
tered business  of  his  corporation,  nor  engrafted  thereon  by  a  well- 
established  usage,  it  must,  as  a  general  rule,  be  alleged  and  proved 
that  he  was  duly  authorized  by  the  directors.*'  The  inherent  power 
of  the  vice  president,  ae  his  title  indicates,  would  seem  merely  to  be 
to  act  in  the  absence  of,  or  vacancy  in  the  office  qf,  the  president.** 
437.  Authority  of  President  in  Particular  Matters. — Though  the 
corporation  has  power  to  borrow  money,  the  president  has  no  inherent 
power  to  borrow  money  for  it.**  So  there  is  no  inherent  power  in 
the  president  to  sign  the  name  of  the  corporation  to  commercial 
paper;  **  and  to  render  the  corporation  liable,  in  addition  to  showing 

7.  Star  Mills  v.  Bailey,  140  Ky.  194,  Plank  Road  Go.  v.  Federal  St.,  etc.,  R. 
130  S.  W.  1077,  140  A.  S.  R.  370.  Co.,  194  Pa.  St.  144,  45  Ati.  66,  75 

8.  City  Electric  St.  Ry.  Co.  v.  First  A.  S.  R.  690;  Merrill  v.  Hurley,  6  S. 
Nat.  Bxch.  Bank,  62  Ark.  33,  34  S.  D.  592,  62  N.  W.  958,  55  A.  S.  R. 
W.  89,  54  A.  S.  E.  282,  31  L.R.A.  859. 

535;  Mount  Sterling,  etc.,  Road  Co.  v.  10.  Cushman   v.   Clovcrland  Coal, 

Looney,  1  Mete.  (Ky.)  550,  71  Am.  etc.,  Co.,  170  Ind.  402,  84  N.  E.  759, 

Dec.  491;  Lyndon  Mill  Co.  v.  Lyndon  127  A.  S.  R.  391,  16  L.R.A.(N.S.) 

Literary  &  Biblical  Inst.,  63  Vt.  581,  1078. 

22  Atl.  575,  25  A.  S.  R.  783.  11.  Note:  14  L.R.A.  360. 

Note:  7  L.R.A.(N.S.)  376.  12.  Star  Mills  v.  Bailey,  140  Ky. 

9.  Uoyd  V.  Matthews,  223  III.  477,  194,  130  S.  W.  1077,  140  A.  S.  R. 
79  N.  E.  172,  114  A.  S.  R.  346,  7  370. 

LJt.A.(N.S.)  376  and  note;  National  Note:  14  LJl.A.  357. 

State  Bank  of  Terre  Haute  v.  Vigo  13.  City  Electric  St  Ry.  Co.  «. 

County  Nat.  Bank,  141  Ind.  352,  40  First  Nat.  Exeh.  Bank,  62  Ark.  33, 

N.  E.  799,  50  A.  S.  R.  330 ;  Sherman  34  S.  W.  89,  54  A.  S.  R.  282,  31  L.R.A. 

Center  Town  Co.  v.  Swigart,  43  Kan.  535;  Star  Mills  v.  Bailey,  140  Ky. 

292,  23  Pac.  569,  19  A.  S.  R.  137;  194,  130  S.  W.  1077,  140  A.  S.  R. 

Oakes  v.  Cattarangos  Water  Co.,  143  370;  Gould  «.  W.  J.  Gould  &  Co.,  134 

N.  Y.  430,  38  N.  E.  461,  26  L.R.A.  Mich.  515,  96  N.  W.  576,  104  A.  S. 

54-1:  Little  Sawmill  Val.  Turnpike  or  R.  624,  2  Ann.  Cas.  519  and  note: 
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the  signature  of  the  corporation  by  its  president  to  a  promissory  note, 
the  authority  of  the  president  must  be  shown.^*  Nor  has  the  presi- 
dent inherent  authority  to  indorse  or  transfer  commercial  paper 
belonging  to  the  corporation,**  but  in  case  of  negotiable  paper  pay- 
able to  a  corporation  it  seems  that  where  he  assumes  to  act  for 
the  corporation  in  its  transfer,  such  transfer  is  prima  iade  valid 
as  between  the  maker  and  the  transferee,  and  when  the  corporation 
does  not  object,  the  maker  cannot  defend  on  the  ground  that  the 
president  was  not  authorized  to  make  the  transfer;  "  nor  will  the 
transferee  be  deprived,  at  least  without  proof  of  the  want  of  authority 
of  the  president  to  make  the  transfer,  of  his  standing  as  a  bona  fide 
holder."  The  president  has  no  inherent  power  to  transfer,  convey, 
or  mortgage  the  property  of  the  corporation,**  nor  to  purchase  prop- 
erty for  the  corporation,**  nor  to  bind  the  corporation  by  a  fraudulent 
issue  of  its  stock;  *^  nor  can  he  without  authority  of  the  directors 
purchase  for  it  its  own  stock,  at  a  sfde  conducted  for  the  purpose 
of  enforcing  payment  of  the  unpaid  balance  of  the  subscription.* 
The  president  has  no  inherent  authority  to  enter  into  general  con- 
tracts of  employment,*  or  to  compromise,  settle  or  release  claims, 
nor  can  be  by  his  admissions  or  representations  outside  the  scope 
of  his  duties  bind  Qie  corporation.*  It  seems  that  the  president 
has,  by  vittue  of  his  office,  authority  to  take  charge  of  the  litiga- 

^follongalleIa  Nat.  Bank  v.  Harmony  Hurst,  111  Md.  572,  75  Atl.  Ill,  19 

Land  Co.,  226  Pa.  St.  440,  75  Atl.  Ann.  Cas.  619  and  note;  Union  Nat. 

687,  18  Ann.  Cas.  727  and  note.  Bank  v.  State  Nat.  Bank,  155  Mo.  95, 

Note:  14  L.R.A.  357.  55  S.  W.  989,  78  A.  S.  li.  560;  Luse 

14.  Star  Mills  tj.  Bailey,  140  Ky.  w-  Isthmus  Transit  R.  Co.,  6  Ore.  125, 
194,  130  S.  W.  1077,  140  A.  S.  R.  25  Am.  Rep.  506;  Parkos  v.  Carolina 
370.                                           ,  Sav.  Bank,  53  S.  C.  583,  31  S.  E, 

15.  Note:  14  L.R.A.  358.  673,  69  A.  S.  R.  888. 

16.  Goodrich  u.  Reynolds,  31  III.  490,      Note:  14  L.R.A.  358. 

83  Am.  Dec.  240;  Nichols  v.  Frothing-  19.  Blen  v.  Bear  River,  etc.,  Min. 
ham,  45  Me.  220,  71  Am.  Dec.  539;  Co.,  20  Cal.  602,  81  Am.  Dec.  132; 
Merrill  v.  Hurley,  6  S.  D.  592,  62  N.  Lyndon  Mill  Co.  v.  Lyndon  Literary 
W.  958,  55  A.  S.  R.  859.  See  also  &  Biblical  Inst.,  63  Vt.  581,  22  All. 
Winer  v.  Bank  of  Blytheville,  89  Ark.  575,  25  A.  S.  R.  783. 
43.5,  117  S.  W.  232,  131  A.  S.  R.  102.      20.  Rogers  v.  Southern  Fiber  Co., 

17.  Leggett  v.  New  Jersey  Mfg.,  etc.,  119  La.  714,  44  So.  442,  121  A.  S.  R. 
Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  537. 

728;  Luse  t>.  Isthmus  Transit  H.  Co.,  1-  Teger  ».  Rogers  Cotton  Cleaner, 
6  Ore.  125,  25  Am.  Rep.  506;  Iowa  etc.,  Co.,  96  Ark.  1,  130  S.  W.  585, 
Nat.  Bank  of  Ottumwa  v.  Sherman,  Ann.  Cas.  1912B  488,  30  L.R.A.(N.S.) 
17  S.  D.  396,  97  N.  W.  12,  106  A.  S.  694. 

R.  778;  Crump  v.  United  States  Min.  2.  Wait  v.  Nashua  Armory  Assoe^ 
Co.,  7  Qrat  (Va.)  352,  58  Am.  Dee.  66  N.  H.  581,  23  Atl.  77,  49  A.  S. 
116.  R.  630,  14  L.R.A.  356  and  note  (em- 

18.  Gibson  v.  Goldthwaite,  7  Ala.  ployment  of  architect  to  draw  plans 
S81, 42  Am.  Dee.  592;  Merchants'  Bank  for  building). 

of  Maron  v.  Rawls,  7  Ga.  191,  50  Am.     3.  Note:  14  L.BJL  359. 
Dec.  394;  Bnchwald  Transfer  Co.  v. 
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tion  of  the  corporation,*  and  power  from  the  president  of  a  corpora- 
tion authorizing  an  attorney  to  do  certain  acts  on  its  behalf  will 
be  presumed  to  have  been  authorized.'  The  question  as  to  the  author- 
ity of  the  president  will  be  further  discussed  hereafter  in  considering 
the  general  representation  of  the  corporation  by  its  officers  and  agents.* 

438.  Authority  of  President  in  Conjunctioii  with  Other  Officer.— 
Where  the  administrative  officers  of  a  corporation  have  no  separate 
authority  to  act  for  and  bind  the  corporation,  it  is  self  evident  that 
they  have  no  inherent  power  by  acting  together  to  bind  it.  This  is 
the  case  in  regard  to  the  issuance  of  the  commerciar  paper  of  the 
corporation;  the  president  of  the  corporation  and  its  secretary  or 
treasurer  acting  together  have  no  inherent  power  to  bind  the  corpora- 
tion by  the  issuance  of  such  paper.'  ! 

439.  General  Authority  of  Treasurer. — While  the  cashier  of  a  bank 
is  its  chief  executdve  officer,'  the  treasurer  of  a  general  business  cor- 
poration has  not  the  extended  powers  of  such  a  cashier.  The  treasurer 
has  apparently  no  inherent  power  to  bind  the  corporation  by  con- 
tract," nor  can  he  bind  it  by  t^e  issuance  of  commercial  paper; "  and 
even  though  he  is  authorized,  in  connection  with  the  president,  to 
borrow  money  for  the  corporation,  this  does  not  authorize  him  to  do  so 
alone.^^  The  same  rule  applies  to  the  treasure  of  a  charitable  corpo- 
ration.** Whatever  may  be  true  in  the  case  of  trading  corporations 
there  is  nothing  in  the  nature  of  the  business  of  a  railroad  corporation, 
or  of  the  duties  of  a  treasurer  of  such  a  corporation,  which  implies  that 
the  treasurer,  by  virtue  of  his  office,  has  authority  to  borrow  money  for 
the  company  and  to  give  its  notes  therefor.**  The  treasurer  has  no 

4.  Citizens  Nat.  Bank  of  Kingman  v.  Wagner,  93  Ily.  525,  20  S.  W.  535, 
V.  Berry,  53  Kan.  696,  37  Pae.  131,  40-A.  S.  R.  20C. 

24  L.R.A.  719;  Sarmiento  v.  Davis  10.  Chemical  Nat.  Bank  of  New 
Boat  &  Oar  Co.,  105  Micb.  300,  63  N.  York  v.  Wagner,  93  Ky.  525,  20  S.  W. 
W.  205,  55  A.  S.  R.  446.  535,  40  A.  S.  R.  206;  Monongahela 

Note:  14  L.R.A.  360.  Nat.  Bank  v.  Harmony  Land  Co.,  226 

5.  American  Insurance  Co.  t7.  Oak-  Pa.  St.  440,  75  Atl.  687,  18  Ann.  Cas. 
ley,  9  Paige  (N.  T.)  496,  38  Am.  Dec.  727;  PHton  v.  Spider  Lake  Sawmill, 
561.  etc.,  Co.,  132  Wis.  219,  112  N.  W.  29, 

6.  See  infra,  par.  616  et  seq.  122  A.  S.  R.  963.    But  see  Merchants* 

7.  City  Electric  St.  Ry.  Co.  v.  First  Nat.  Bank  of  Gardiner  v.  Citizens'  Gas 
Nat.  Exch.  Bank,  62  Ark.  33,  34  S.  Light  Co.,  159  Mass.  505,  34  N.  E. 
W.  89,  54  A.  S.  R.  282,  31  L.R.A.  1083,  38  A.  S.  R.  453,  which  recog- 
535 ;  Chemical  Nat.  Bank  of  New  York  nizes  such  power  in  the  case  of  ft  manu- 
V.  Wagner,  93  Ky.  525,  20  S.  W.  535,  faeturing  or  trading  corporation. 

40  A.  S.  R.  206;  Gould  v.  W.  J.  Gould  11.  Craft  v.  South  Boston  R.  Co., 
&  Co.,  134  Mich.  515,  96  N.  W.  576,  150  Mass.  207,  22  N.  E.  920,  5  L.R.A. 
104  A.  S.  R.  624,  2  Ann.  Cas.  519  and  641. 

note;  Monongahela  Nat.  Bank  v.  liar-  12.  Jennie  Clarkson  Home  for  Chil- 
mony  Land  Co.,  226  Pa.  St.  440,  75  dren  v.  Missouri  K.  &  T.  R.  Co.,  182 
Atl.  687,  18  Ann.  Cas.  727  and  note.  N.  Y.  47,  74  N.  E.  571,  70  A.  S.  R. 

8.  See  Banks,  vol.  3,  p.  444.  787. 

9.  Chemical  Nat.  Bank  of  New  York     13.  Craft  v.  South  BostoA  B.  Co.. 
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inherent  authority  to  draw  checks  of  the  corporation  in  payment  of  his 
individual  indebtedness,  and  one  who  takes  checks  drawn  by  a  person 
as  treasurer  of  a  corporation  in  payment  of  his  individual  debt  is  liable 
to  the  corporation  for  the  amount  of  the  checks  after  they  have  been 
paid,  if  the  funds  of  the  corporation  have  been  in  this  way  misappro- 
priated by  the  treasurer  to  pay  his  individual  obligation.**  Nor  has 
the  treasurer  any  general  inherent  power  to  enter  into  contracts  of 
employment.*'  Of  course,  as  in  case  of  any  other  office  or  agent, 
power  to  act  for  and  bind  the  corporation  may  be  conferred  upon  the 
treasurer,  and  authority  to  do  so  may  be  inferred  from  proof  that 
he  was  held  out  to  the  public  as  possessing  the  authority  which  he 
exercised  in  a  given  case  or  that  the  corporation  has  acquiesced  in  or 
ratified  his  act.'* 

440.  General  Authority  of  Secretary. — ^As  in  the  case  of  its  other 
ofHcers,  a  corporation  is  held  to  be  bound  by  the  acts  of  its  secretary 
within  the  scope  of  the  authority  which  is  actually  conferred  upon 
him  or  which  he  is  held  out  as  having.*'  And  while  it  has  been 
said  that  the  secretary  of  the  ordincuy  busing  corporation  is  just  as 
much  its  general  managing  agent  as  is  the  president,  both  performing 
interchangeably  a  wide  range  of  duties,  and  exercising  much  the  same 
functions  in  the  conduct  of  corporate  business  as  are  exercised  by 
general  partners  in  a  copartnership  business,*^  yet  it  is  doubtful  if 
this  is  usually  the  case.  It  is  difficult  to  state  precisely  the  implied 
power  which  a  secretary  may  exercise  by  virtue  of  his  office.  It  seems 
to  be  clear  that  his  implied  powers,  whatever  they  may  be,  are  not 
very  extensive.  The  law  does  not  ascribe  to  the  secretary  of  a  private 
corporation  any  of  the  powers  of  a  general  or  managing  agent."  The 

150  Mass.  207,  22  N.  E.  920,  5  L.R.A.  Franklin  Sav.  Bank  v.  Cochrane,  182 

641.  Mass.  586,  66  N.  E.  200,  61  L.R.A. 

14.  Rochester,  etc.,  Road  Co.  v.  Pav-  760.  And  see  infra,  par.  616  et  seq. 
iour,  164  N.  Y.  281,  58  N.  E.  114,  52  as  to  the  general  representation  of  cor- 
L.R.A.  790  and  note.  porations  by  officers  and  agents. 

15.  Laird  v.  Michigan  Lubricator  17.  Mclntire  «.  Preston,  5  Oilman 
Co.,  153  Mich.  52,  116  N.  W.  534,  17  (III.)  48,  48  Am.  Dee.  321;  Curtia 
L.R.A.(N.S.)  177.  Land,  etc.,  Co.  v.  Interior  Land  Co., 

16.  Winer  v.  Bank  of  BlythevUlo,  137  Wis.  341,  118  N.  W.  853,  129  A. 
89  Ark.  435, 117  S.  W.  232, 131  A.  S.  S.  R.  10G8. 

R.  102  (transfer  of  commercial  paper  Note:  Ann.  Cas.  1912D  296. 

held  by  corporation);  Credit  Co.  v.  18.  Swedish  American  Nat.  Bank  of 

Howe  Machine  Co.,  54  Conn.  857,  8  Minneapolis  v.  Kocbemick,  136  Wis. 

Atl.  472,  1  A.  S.  R.  123  (acceptance  473,  117  N.  W.  1020,  128  A.  S.  R. 

of  drafts) ;  Johnson  v.  Johnson  Bros.,  1090;  Curtis  Land,  etc.,  Co.  Interi- 

108  Me.  272,  80  AU.  741,  Ann.  Cas.  or  Land  Co.,  137  Wis.  341, 118  N.  W. 

1913A  1303  (accommodation  paper) ;  853.  129  A.  S.  R.  1068. 

Merchants'  Nat.  Bank  of  Gardiner  v.  19.  Chicago  v.  Stein,  252  III.  409,  96 

Citizens  Gas  Light  Co.,  159  Mass.  505,  N.  K.  886,  Ann.  Cas.  1912D  294  and 

34  N.  E.  1083,  38  A.  S.  R.  453  (draw-  note;  Taylor  v.  Lntherlin-Meade  To- 

ing   drafts   and   indorsing   notes) ;  bacco  Co.,  107  Va.  787,  60  S.  E.  132, 
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secretary  of  a  corporation  has  no  inherent  power  to  execute  promis- 
sory notes  which  will  bind  the  co^oration,^*^  or  to  accept  drafts  or 
bills  of  exchange,^  or  to  sell  or  transfer  the  property  of  the  corpora- 
tion,* or  to  assign  its  commercial  paper  or  other  evidence  of  indebted- 
ness,' or  to  enter  into  general  contracts  of  employment  for  a  doBnite 
term,  especially  where  such  term  extends  beyond  the  term  of  his 
office.*  That  a  corporation  may  do  business  through  its  secretary 
and  be  bound  by  his  acts  to  the  same  extent  as  any  other  authorized 
agent,  is  well  settled,'  and  having  power  to  assign  commercial  paper 
belonging  to  it,  it  may  unquestionably  make  such  assignment  through 
its  duly  authorized  secretary;*  and  th^  is  authority  to  the  effect 
that  it  will  be  presumed  in  an  action  on  a  promissory  note,  assigned 
by  the  secretary,  that  he  was  authorized  to  do  so,  and  that  the  trans- 
feree need  not  prove  the  secretary's  authority  in  order  to  enable  him 
to  recover  from  the  maker.'  Where  the  secretary  is  authorized  to 
indorse  commercial  paper,  his  indorsement  in  his  official  capacity 
is  sufficient  to  pass  the  legal  title,  and  authorize  the  holder  thereof 
to  iill  it  up  so  as  to  show  the  assignment  to  have  been  made  for  and 
on  behalf  of  the  corporation.* 

XIX.  General  Rights,  Duties,  and  Liabilities  op  Officebs 

AND  DiKECTORS 

Q&neral  Principles 

441.  Fiduciary  Relation  of  Officers  in  General. — While  directors 
of  a  corporation  may  not  be  in  the  strict  sense  trustees,*  it  is  well 
established  by  the  decisions  that  they  occupy  a  quasi  fiduciary 
relation  to  the  corporation  and  its  stockholders.**  The  entire  man- 

14  L.R.A.(N.S.)  1135;  Cobb  v.  Glenn  Cal.  77,  21  Pac.  555,  12  A.  S.  R.  131. 

Boom,  etc.,  Co.,  57  W,  Va.  49,  49  Note:  Ann.  Cas.  1912D  297. 

S.  E.  1005,  110  A.  S.  li.  734.  4.  Laird  v.  Michigan  Lubricator  Co., 

20.  City  Electric  St.  Ry.  Co.  v.  Firet  153  Mich.  52, 116  N.  W.  534,  17  L.R.A. 

Nat.  Exch.  Bank,  62  Ark.  33,  34  S.  W.  (N.S.)  177  and  note. 

89,  54  A.  S.  R.  282,  31  L.R.A.  535;  5.  McTntire  v.  Preston,  5  Gilman 

Hail  V.  Crandall,  29  Cal.  567,  89  Am.  (111.)  48,  48  Am.  Dec.  321. 

Dec.  64;  Pauly  v.  Pauly,  107  Cal.  8,  6.  Mclntire  v.  Preston,  5  Gilman 

40  Pac.  29,  48  A.  S.  R.  98;  Gould  v.  (111.)  48,  48  Am.  Dec.  321. 

W.  J.  Gould  &  Co.,  134  Mich.  515,  96  7.  Swedish  American  Nat.  Bank  of 

N.  W.  576,  104  A.  S.  R.  624,  2  Ann.  Minneapolis  v.  Koehernick,  136  Wis. 

Caa.  519.  473,  117  N.  W.  1020,  128  A.  S.  R. 

Note:  Ann.  Cas.  1912D  297.  1000.    But  see  Blood  v.  Marcuse,  38 

1.  Note:  Ann.  Cas.  1912D  297.  Cal.  590,  99  Am.  Dee.  435. 

S.  Cobb  V.  Glenn  Boom,  etc.,  Co.,  8.  Mclntire  v.  Preston,  5  Gilman 

57  W.  Va.  49,  49  S.  E.  1005,  110  A.  (lU.)  48,  48  Am.  Dec.  321. 

S.  R.  734.  9.  Wallace  v.  Lincoln  Sav.  Bank,  89 

Note:  Ann.  Cas.  1912D  297.  Tenn.  630,  15  S.  W.  448,  24  A.  8.  R. 

S.  Blond  V.  Marcuse,  38  Cal.  590,  625. 

99  Am.  Dec.  435;  Read  v.  Bnffnm,  79  10.  McCourt  v.  Bingers-Big^r,  146 
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agement  of  corporate  affairs  is  committed  to  their  diarge,  upon  tlje 
trust  and  c<mfidence  that  they  shall  be  cared  for  and  mana^d  ivithhi 
the  limits  of  the  powers  conferred  by  law  upon  the  corporation,  and 
for  the  common  benefit  of  the  stockholders.  They  are  required  to 
act  ismihe  utmost  good  faith,  and  in  accepting  the  office  tiiey  impliedly 
undertake  to  give  to  the  enteo^rise  the  benefit  of  their  best  care  and 
judgment,  and  to  exercise  the  powers  conferred  solely  in  the  interest 
of  the  corporation.^^  Clothed  with  the  power  of  controlling  the 
property  and  managing  the  affairs  of  the  corporation,  without  let 
or  hindrance,  as  to  third  persons  they  are  its  events,  but  as  to  the 
corporation  itself,  equity  holds  them  liable  as  trustees.^*  Nor  is  it 
possible  to  limit  the  duty  of  a  director  of  a  corporation,  in  this  respect, 
to  the  time  while  he  is  acting  as  a  director  under  any  special  delegation 
of  power,  or  is  in  attendance  at  meetings  of  the  board.  Such  a  limit 
would  deprive  the  rule  of  almost  all  its  efficacy,  and  would  facilitate 
inuumerable  evasions  of  its  force.  That  the  power  of  a  director  to 
act  for  or  to  represent  the  corporation  may  be  so  limited,  in  respect 
to  its  being  bound  by  his  acts,  does  not  furnish  any  ground  for  saying 
that  his  fiduciary  character  and  consequent  duties  are  subject  to  the 
same  limit.  On  the  contrary,  these  must  be  held  to  continue  so  long 

Fed.  103,  76  C.  C.  A.  73,  7  Ann.  Cas.  v.  GineiiiDati,  etc,  Canal  Co.,  18  Ohio 
287;  Farmers,'  etc..  Bank  of  Los  An-  St.  169,  98  Am.  Deo.  95;  Simons  «. 
geles  «.  Downey,  53  Col.  466,  31  Am.  Volcan  Oil,  etc.,  Co.,  6X  Pa.  St  202, 
Bep.  62;  MuUanphjr  Sav.  Bank  v.  100  Am.  Dee.  628;  Bird  Coal,  ete., 
SeBott,  136  HI.  655,  26  N.  £.  640,  25  Co.  v.  Humea,  157  Pa.  St  278,  27 
A.  8.  R.  401;  Hoffman  v.  Rciehert,  Atl.  750,  37  A.  8.  R.  727;  Eaton  v. 
147  lU.  274,  35  N.  E.  527,  37  A.  S.  R.  Robinson,  19  B.  I.  146,  31  Ati.  1058, 
219;  Hinkley  «.  Sae  Oil  &  Pipe  Line  32  Atl.  339,  29  L.R.A.  100;  Sweeney 
Co.,  132  la.  396,  107  N.  W.  629,  119  v.  Qrape  Sugar  Refining  Co.,  30  W. 

A.  S.  R.  564;  Stewart  v.  Harris,  69  Va.  443,  4  S.  E.  431,  8  A.  S.  R.  88; 
Kan.  498,  77  Pae.  277,  105  A.  S.  B.  Boyd  v.  Kntual  Fire  Aas'n  of  Eau 
178,  2  Ann.  Cas.  873,  66  L.R.A.  261;  Claire,  116  Wis.  155,  90  N.  W.  1086, 
European,  etc.,  Ry.  Co.  v.  Poor,  59  94  N-  W.  171,  96  A.  S.  B.  948,  61 
Ife.  277,  59  Am.  Bep.  468  note;  Hoff-  L.BJL.  918,  overruled  on  another  point 
man  Steam  Coal  Co.  v.  Cumberland  in  Harrigan  v.  Oilehrist,  121  Wis.  127, 
Coal,  etc.,  Co.,  16  Md.  456,  77  Am.  Dec.  99  N.  W.  909;  Luther  v.  C.  J.  Luther 
311;  Ten  Eyck  v,  Pontiac,  etc.,  R.  Co.,  Co.,  118  Wis.  112,  94  N.  W.  69,  99 
74  Mich.  226,  41  N.  W.  905,  16  A.  S.  A.  S.  R.  977;  BenneU  v.  Havelock 

B.  633f  3  L.B.A.  378;  Jauney  v.  Min-  Electric  light,  etc.,  Co.,  21  Ont  L. 
neapohs   Industrial    Exposition,   79  Rep.  120,  18  Ann.  Cas.  354. 

Minn.  488,  82  N.  W.  984.  50  LJR.A.  Notes:  53  Am.  Dec  637;  136  A.  S. 

273;  Pearson  v.  Concord  R.  Corp.,  62  R.  910;  139  A.  S.  R.  602;  2  L.R.A. 

N.  H.  537,  13  A.  S.  R.  590;  Hoyle  v.  534;  4  L.RA.  746. 

Plattsbnig,  etc.,  R.  Co.,  54  N.  T.  314,  11.  Ten  Eyck  v.  Pontiao,  ete.,  B. 

13  Am.  Bep.  595;  Seymour  v.  Spring  Co.,  74  Mich.  226,  41  N.  W.  905,  16 

Forest  Cemetery  Assoc.,  144  N.  Y.  333,  A.  8.  B.  633,  3  L.R.A.  378. 

39  N.  E.  365,  26  UR.A.  859;  Bosworth  12.  Boaworth  v.  Allen,  168  N.  T. 

Allen,  168  N.  Y.  157,  61  N.  E.  163,  157,  61  N.  E.  163,  85  A.  B.  B.  667,. 

85  A.  S.  B.  667,  55  L.R.A.  751;  Goodin  55  L.R.A.  751. 
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83  his  directorship  continues.*'  And  it  is  well  settled  that  while 
occupying  such  fiduciary  relation  they  are  precluded  from  receiving 
any  personal  advanteige  without  the  fullest  disclosure  to  and  assent 
of  all  concerned.^*  And  it  is  held  that  a  director  occupies  a  trust 
relation  not  only  to  the  present  stockholders  but  also  to  those  who 
may  become  such  in  the  future,  and  that,  for  this  reason,  where  direc- 
tors have  profited  in  some  secret  way,  stockholders  who  are  subse- 
quently admitted  may  demand  that  an  account  of  the  profits  shall 
be  made  to  the  corporation.^*  While  the  dii-cotors  are  not  by  reason 
of  their  relation  to  the  corporation  prohibited  from  selling  their  stock 
to  whomsoever  they  desire,  still  if  they  conspire  to  dispose  of  their 
shares,  to  resign  from  their  office,  and  to  turn  the  corporation  and 
its  property  over  to  irresponsible  persons,  they  are  liable  to  account 
both  for  the  amount  by  them  received  in  excess  of  the  value  of  their 
stock  and  for  the  loss  resulting  to  the  corporation  from  tlie  wrong- 
ful acts  of  their  successors.**  So  in  case  of  a  going  corporation  it 
is  a  breach  of  duty  on  the  part  of  existing  directors  to  cause  a  sale 
of  unissued  stock  to  a  third  person,  so  that  they  with  the  aid  of 
such  person  may  control  the  corporation,  though  they  honestly  con- 
eider  the  control  of  the  corporation  by  the  former  majority  danger- 
ous to  the  corporate  interests.*'  It  has  been  held  not  to  be  improper 
for  the  directors  to  use  the  corporate  funds  for  the  purpose  of  inform- 
ing the  stockholders  of  the  policy  of  the  directors  in  the  manage- 
ment of  the  corporate  affairs,  and  the  reasons  why  they  considered 
that  this  policy  should  be  maintained,  and  in  trying  to  influence  and 
secure  their  votes  at  a  coming  election.'*  • 

442.  Making  Profit  Out  of  Office. — ^It  is  a  cardinal  principle  that 
an  ofiicer  of  a  corporation  will  not  be  permitted  to  make  a  profit 
out  of  his  official  position,  but  must  give  to  the  corporation  the  benefit 
of  any  advantage  which  he  has  thereby  obtained;  the  law  will  not 
permit  him  to  make  a  private  profit  for  himself  in  the  discharge 
of  his  official  duties;  **  and  the  officer  must  account  to  the  corpora- 


13.  Hoyle  v.  Plattsburg,  etc.,  R.  Co.,  Wis.  112,  94  N.  W.  69,  99  A.  S.  R. 

54  N.  T.  314,  13  Am.  Rep.  595.  977.   And  see  supra,  par.  176,  as  to 

14.  Bosworth  v.  Allen,  168  N.  T.  tlie  right  of  esistiug  stockfaolddis  to 
157,  61  N.  E.  163,  85  A.  S.  R.  667,  subscribe  to  new  stock. 

55  L.R.A.  751;  Bennett  v.  Havelock  18.  Peel  v.  London,  etc.,  R.  Co., 
Electric  Light,  etc.,  Co.,  21  Ont.  L.  [1907]  1  Ch.  5,  76  L.  J.  Ch.  152, 
Rep.  120,  18  Ann.  Cas.  354.  95  L.  T.  N.  S.  897,  23  Times  L.  Rep. 

16.  Bennett   v.   Havelock   Electric  85,  14  Manson  30,  3  British  Rul.  Cas. 

Light,  etc.,  Co.,  21  Ont.  L.  Rep,  120,  120. 

18  Ann.  Cas.  354  and  note.  19.  Farmers',  etc.,  Bank  of  Los  An- 

16.  Bosworth  v.  Allen,  168  N.  Y.  gelea  v.  Downey,  53  Cal.  466,  31  Am. 
157,  61  N.  E.  163,  85  A.  S.  R.  667,  Rep.  62;  European,  etc.,  Ry.  Co.  v. 
55  L.R.A.  751.  See  also  Wilbur  v.  Poor,  59  Me.  277,  59  Am.  Rep.  468 
Stoepel,  82  Mich.  344,  46  N.  W.  724,  note;  Redmond  v.  Dickerson,  9  N.  J. 
21  A.  S.  R.  568.  Eq.  507,  59  Am.  Dec.  418;  McClure  v. 

17.  Luther  v.  C.  J.  Luther  Co.,  118  Uw,  161  N.  Y.  78,  55  N.  E.  383,  7« 
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tion  for  secret  profits  made  though  the  transaction  in  which  they 
are  made  is  also  of  advantage  to  the  corporation.'^  Thus  if  he  usee 
Hhe  money  of  the  corporation,  in  violation  of  his  trust,  in  peculation 
on  his  own  account,  which  results  in  a  profit>  he  must  account  to  the 
oorporation  therefor.^  Like  all  other  persons  standing  in  a  fiduciary 
relation  he  cannot,  as  buyer  for  his  corporation,  buy  of  himself  against 
its  objection,  nor  as  seller  for  the  corporation  become  the  purchaser, 
nor,  being  its  agent  and  trustee,  contract  with  himself,  or  secure  to 
himself  advantages  not  common  to  other  stockholders.*  Thus  where 
the  ofiicer  is  intnuted  with  the  sale  of  corporate  property  he  cannot 
directly  or  indirectly  become  the  purchaser  or  interested  in  the  pur- 
chase.* And  where  the  pre^dent  and  director  of  a  life  insurance 
company  is  paid  money  by  outside  parties  upon  the  condition  that 
he  procure  tiie  election  of  such  outside  parties  as  directors  of  tlie 
corporation  and  that  they  be  given  the  control  and  management, 
with  the  property,  of  the  corporation,  such  money  is  received  by  virtue 
of  hia  office  and  from  official  acts,  and  he  must  account  to  the  cor- 
poration for  it>  Likewise  a  director  cannot  make  a  profit  out  of  his 
official  relation  by  acquiring  an  interest  in  an  unperformed  contract 
between  the  corporation  and  a  third  person.^  On  the  same  principle 
if  a  corporate  officer  authorized  to  enter  into  a  contract  for  the  cor- 
poration lets  the  contract  to  a  person  on  the  understanding  that  it  be 
transferred  to  him,  which  is  done,  and  he  performs  the  work  and 
pa}'s  to  himself  the  contract  price,  he  is  bound  to  account  to  the 
corporation  for  the  money  so  received  less  the  reasonable  value  ot 
the  work  not  to  exceed  its  actual  cost,  and  the  burden  is  upon  him 
to  show  in  the  accounting  the  cost  of  the  work  • 

443.  Transactions  between  Officers  and  Stockholders. — The  man- 
agement of  the  business  and  property  of  a  corporation  is  intrusted 

A.  S.  R.  262;  Bosworth  v.  Alien,  1C8  'A  A.  S.  R.  904. 

N.  Y.  157,  61  N.  E.  163,  85  A.  S.  R.      1.  Home  Fire  Ins.  Co.  «.  Barber, 

667,  55  L.R.A.  751;  Gilbert  v.  Fincb,  67  Neb.  G44,  93  N.  W.  1024,  108  A. 

173  N.  y.  455,  66  N.  E.  133,  93  A.  S.  R.  71G,  GO  L.R.A.  927. 

S.  R.  623,  61  L.RA.  807;  Bird  Coal,      2.  Pearson  v.  Concor<l  R.  Corp.,  62 

etc.,  Co.  V.  Humes,  157  Pa.  St.  278,  27  N.  H.  r)37,  33  A.  S.  H.  r,90. 

Atl  750,  37  A.  S.  R.  727;  Rutland      3.  Cbioago  Hansom  Cab  Co.  c.  Terk- 

Electric  Light  Co.  v.  Bates,  68  Vt.  579,  es,  141        320,  30  N.  E.  667,  33  A. 

35  AtL  480,  54  A.  S.  R.  904.  S.  R.  315. 

Notes:  63  Am.  Dec.  642;  17  A.  S.      4.  McClure  v.  Law,  161  N.  T.  78, 

E.  303;  139  A.  S.  R.  623;  2  L.R.A.  55  N.  E.  388,  76  A.  S.  R.  262. 
534,  5.  European,  etc.,  Ry.  Co.  v.  Poor, 

20.  Farmers',  etc.,  Bank  of  Los  An-  59  Me.  277,  59  Am.  Rep.  468  note, 

geles  V.  Downey,  53  Cal.  466,  31  Am.  See  also  Port  v.  Russell,  36  Ind.  60, 

Rep.  62;  Bird  Coal,  etc.,  Co.  v.  Humes,  10  Am.  Rep.  5. 

157  Pa.  St.  278,  27  Atl.  750,  37  A.      6.  Rutland   Electric  Light   Co.  «. 

8.  B.  727  J  Rutland  Electric  Light  Bates,  68  Vt  579,  35  AB.  480,  64  A. 

Co.  V.  Bates,  08  Vt  579,  35  Atl.  480,  S.  R.  904. 
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to  its  officers,  and  they  are  empowered  to  act  for  the  whole  body  of 
stockliolders.  They  therefore  occupy  the  position  of  qua^  trustees  for 
the  stockholders  as  a  body  in  respect  to  such  business  and  property  and 
cannot  have  or  acquire  any  personal  or  pecuniary  interest  in  con- 
flict with  their  duty  as  such  trustees.  A  direotor,  however,  does  not 
sustain  that  relation  to  an  individual  stockholder  with  respect  to  his 
stock,  over  which  he  has  no  control  whatever,  but  he  may  deal  with 
an  individual  stockholder  and  purchase  his  stock  practically  on  the 
same  terms  as  a  stranger.  And  according  to  the  prevailing  view,  in 
the  absence  of  actual  fraud  such  a  purchase  will  not  be  set  aside  for 
a  mere  failure  to  disclose  any  information  the  director  may  have  affect^ 
ing  the  value  of  the  stock.^  On  the  other  hand  there  is  good  author- 
ity for  the  position  that  the  directors  are  not  only  trustees  of  the 
corporate  entity  and  property  but  to  some  extent  and  in  many  respet^ts 
for  the  shareholders. as  individuals;  and  while  they  are  not  prevented 
by  their  position  from  dealing  with  a  stockholder  and  purchasing 
his  stock,  still  before  a  director  or  managing  officer,  having  knowledge 
of  the  condition  of  the  affairs  of  the  corporation,  can  rightfully  pur- 
chase the  stock  of  one  not  actively  engaged  in  the  management  of 
the  concern,  he  must  inform  such  stockholder  of  the  true  state  of 
the  corporate  affairs.*  Of  course  if  there  is  any  actual  fraud  on  the 
part  of  the  officer,  the  stockholder  induced  thereby  to  sell  bis  stock 
to  the  officer  is  entitled  to  relief  as  in  other  cases  of  fraud.'  And  it 
has  been  held  by  the  federal  Supreme  Court  that  a  purchase  of  stock 
in  a  corporation  by  a  director  and  owner  of  three  fourths  of  the  entire 
capital  stock,  who  was  also  administrator  general  of  the  company, 
and  engaged  in  the  negotiations  which  ffnally  led  to  the  sale  of  the 
company's  lands  to  the  government  at  a  price  that  greatly  enhanced 
the  value  of  the  stock,  was  fraudulent  as  procured  by  "insidious  machi- 
nations" inducing  the  execution  of  the  contract  of  sale,  within  the 
meaning  of  a  statute  deffning  deceit,  where  he  employed  an  agent 
to  make  the  purchase,  concealing  both  his  own  identity  as  the  pur- 
chaser, and  his  knowledge  of  the  state  of  the  negotiations  and  their 
probable  successful  resulf  Though  the  few  authorities  there  are  on 
the  question  are  not  in  entire  accord,  it  would  seem  on  principle  that 
where  several  stockholders  are  induced  by  fraud  to  sell  their  stock 
to  a  director  or  managing  officer  of  the  corporation,  they  cannot  join 
in  an  action  to  i^over  therefor,  since  one  stockholder  has  no  pecuniary 

7.  Hooker  v.  Midland  Steel  Co.,  215  Cas.  873  and  note,  66  L.R.A.  261. 
111.  444,  74  N.  E.  445,  106  A.  8.  R.     9.  Strong  v.  Repide,  213  U.  S.  419, 
170;  Board  of  Com'rs  of  Tippecanoe  29  S.  Ct.  521,  53  U.  S.  (L.  ed,)  853; 
County  V.  Reynolds,  44  Ind.  509,  15  Black  v.  Simpson,  94  S.  C.  312,  77 
Am.  R«p.  245.  S.  £.  1023,  46  LJl.A.(N.S.)  137. 

Note:  2  Ann.  Cas.  878.  Note:  2  Ann.  Cas.  877,  ! 

8.  Stewart  v.  Harris,  69  Kan.  498,  10.  Strong  v.  Hepide,  213  U.  S.  419, 
77  Pac.  277,  105  A.  S.  E.  178,  2  Ann.  29  S.  Ct.  521,  53  U.  S.  (L.  ed.)  863. 
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interest  in  th«  stock  of  anoUier  nor  any  interest  in  tlie  damages  sus- 
tained by  the  other.''  It  has  however  been  held  that  under  certain 
circums^nces  the  stockholders  may, join  in  a  suit  to  compel  the 
director  to  account."  "Where  a  dissenting  minority  stockholder 
attacks  the  action  of  the  corporation,  at  the  instance  of  the  majority 
stockholders,  in  transferring  its  assets,  he  cannot  take  advantage  of 
the  fact  that  the  majority  purchased  stock  of  other  holders  for  less 
than  its  value  before  selling  all  the  assets  of  the  company,  unless  he 
can  establish  a  general  scheme  to  defraud  of  which  the  sale  attacked 
is  merely  a  ptfft.** 

444.  Transactions  between  Corporations  Having  Officers  and  Stock- 
holders in  Common. — ^Notwithstanding  the  fact  that  two  corporations 
have  o£6cers  in  common,  they  still  are  separate  and  distinct  corpora- 
tions and  have  the  right  to  make  contracts  with  each  other  through 
such  officers,  and  may  sue  and  be  sued  by  each  other  in  regard  to 
such  contracts;  **  and  in  such  a  case  there  is  no  presumption  that  the 
common  officers  have  dealt  unfairly  with  either  corporation.'*  So 
the  mere  fact  that  one  person  owned  the  majority  of  the  stock  of  two 
corporations  does  not  per  se  avoid  the  sale  of  assets  of  one  to  the 
other.'*  Of  course,  if  the  directors  wrongfully  and  wilfully  use  their 
powers  to  the  prejudice  of  one  of  the  corporations,  their  action,  if  not 
acquiesced  in,  and  if  contested  at  the  proper  time,  can  be  avoided,  as 
in  any  other  case  of  actual  fraud."  Where  two  corporations  have 
directors  and  officers  in  common  there  may  be  circumstances  under 
which  their  interest  as  officers  in  one  company  may  disqualify 
them  in  equity  from  representing  both  corporations  in  transactions 
between  the  two.'®  Thus  where  one  coi^oration  was  insolvent  and 
indebted  to  another  it  was  held  that  the  directors  of  the  creditor 
corporation  were  disqualified,  by  reason  of  self-interest,  from  acting 
as  directors  of  the  debtor  corporation  in  the  authorization  of  a  mort- 
gage or  deed  of  trust  to  the  former  to  secure  such  indebtedness.'* 

11.  Note:  46  LJC.A.(N.S.>  137.  L.R.A.  788  and  note;  U.  S.  Rolling 

12.  Black  V.  Simpson,  04  S.  C.  312,  Stock  Co.  v.  Atlantic,  etc,  R.  Co„  34 
77  S.  E.  1023,  46  L.R.A.(N.S.)  137.  Ohio  St.  450,  32  Am.  Rep.  380. 

13.  Beidenkopf  v.  Des  Moines  Life  16.  Beidenlcopf  v.  Des  Moines  Life 
Ins.  Co.,  160  la.  629,  142  N.  W,  434,  Ins.  Co.,  160  la.  629,  142  N.  W  434 
46  L.R.A.(N.S.)  290.  46  LR.A.(N.S.)  290. 

14.  Leavenworth  County  Gom'rs  v.  17.  San  Diego,  etc.,  R,  Co.  v.  PaeiSfi 
Chicago,  etc.,  Ry.  Co.,  134  U.  S.  688,  Beach  Co.,  112  Cal.  53,  44  Pae.  333 
10  S.  Ct.  708,  33  U.  S.  (L.  ed.)  1064;  33  L.R.A.  788. 

Pauly  tj.  Pauly,  107  Cal.  8,  40  Pae.  18.  Pearson  v.  Concord  R.  Corp.,  62 

29,  48  A.  S.  R.  98;  San  Diego,  etc.,  N.  H.  537,  13  A.  S.  H.  590;  Sweeny 

R.  Co.  V.  Pacific  Beach  Co.,  112  Cal.  v.  Qrape  Sugar  Refining  Co.,  30  W 

53,  44  Pac.  333,  33  L.R.A.  788  and  Va.  443,  4  S.  B.  431,  8  A.  8.  B.  88. 

note;  Leathers  v.  Janney,  41  La.  Ann.  Note:  33  LJI.A.  794. 

1120,  6  So.  884,  6  L.R.A.  661.  19.  Sweeny  v.  Grape  Sugar  Refin. 

15.  San  Diego,  etc.,  R.  Co.  v.  Pacific  ing  Co.,  30  W.  Va.  443,  4  S.  B.  431, 
3e8cfa  Co.,  112  Cal.  53,  44  Pac.  333,  33  8  A.  S.  R.  88.   See  m/ro,  par.  771, 
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And  the  broad  rule  has  been  laid  down  in  a  few  jurisdictions  thai  if 
the  same  persons  as  directors  of  two  differwit  corporatioos  represent 
both  in  a  transaction  in  which  their  interests  are  opposed,  such 
transaction  may  be  avoided  by  either  corporation  or  at  the  instance 
of  a  stockholder  in  either,  without  regard  to  the  question  of  advantage 
or  detriment  to  either  corporation  and  no  matter  how  fair  and  open 
the  transaction  may  be  shown  to  be.*'  Where  one  corporation  through 
the  acquisition  of  a  majority  of  the  stock  of  another  corporation 
elects  as  directors  of  the  latter  its  own  officers  and  stockholders,  a  court 
of  equity  will  scrutinize  transactions  between  the  two  corporations 
through  such  ofRcers,  and  in  case  of  any  unfair  dealing  to  the  detri- 
ment of  the  interest  of  nonassenting  stockholders  of  the  controlled 
corporation  will  unhesitatingly  grant  relief.*  And  this  rule  has  been 
applied  to  avoid  contracts  between  a  railroad  company  and  a  con- 
necting road  in  which  it  owned  a  majority  of  the  stock.'  Dealings 
between  corporations  represented  by  the  same  persons  as  directors 
are  not  absolutely  void,  but  are  at  the  most  voidable  at  the  election  of 
the  respective  corporations,  or  the  stockholders  tiiereof,  and  they 
become  binding  if  acquiesced  in  by  the  corporations  and  their 
stockholders.' 


445.  In  General. — Corporate  offices  are  usually  filled  by  the  chief 
promoters  of  the  corporation,  wliose  interest  in  the  stock  or  in  other 
incidental  advantages  is  supposed  to  be  a  motive  for  executing  the 
duties  of  the  office  without  compensation,  and  this  presumption  pre- 
vails until  overcome  by  an  express  prearrangement  of  salary.*  So 
it  is  said  that  the  president  and  directors  are  trustees  for  the  stock- 
holders, and  for  that  reason  the  law  does  not  imply  a  promise  to  pay 
them  for  discharging  the  duties.*  And  it  is  the  well  settled  genersJ 
rule  that  the  directors  of  a  corporation  cannot  I'ecover  compensation 
for  their  services  when  rendered  in  the  line  of  their  duty  as  such, 
wlieliier  go  nomine  as  directors,  officers,  members  of  committees,  or 

et  teq.,  as  to  the  right  of  an  insolvent  3.  O'Connor  Min.,  etc.,  Co.  v.  Coosa 
corporation  to  prefer  creditors.  Furnace  Co.,  95  Ala.  614,  10  So.  2D0, 

20.  O'Connor  Min.,  etc.,  Co.  w.  Coosa  3G  A.  S.  R.  251;  San  Diego,  etc.,  R. 
Fomaee  Co.,  05  Ala.  614,  10  So.  290,  Co.  v.  Pacific  Beach  Co.,  112  Cal.  53, 
36  A.  S.  R.  231.  44  Pac.  333,  33  L.R.A.  788  and  note; 

Note:  33  L.R.A.  790.  United  States  Rolling  Stock  Co.  «. 

1.  Pearson  v.  Concord  R.  Corp.,  63  Atlantic,  etc.,  B.  Co.,  34  Ohio  St.  450, 
N.  H.  537, 13  A.  S.  R.  590;  Goodin  v.  32  Am.  Rep.  3B0. 
Cincinrati,  etc,  Canal  Co.,  18  Ohio     4.  Kilpatrick    v.    Penrose  Ferry 
St.  169,  98  Am.  Dee.  95.  Bridge  Co.,  49  Pa.  St.  118,  88  Am. 

Note:  33  L.R.A.  791.  Dec.  497. 

S.  Pearson  v.  Concord  R.  Corp.,  62     6.  Cbeeney  «.  Lafayette,  etc.,  B.  Co., 


Compensation 


N.  H.  537,  13  A.  S.  B.  590. 


68  111.  570,  18  Am.  Rep.  584. 
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otherwise,  unless  compensation  for  such  services  is  provided  for  in 
its  charter  or  authorized  by  a  by-law  or  resolution  of  the  board  of 
directoFB  before  the  services  are  rendered.*  This  rule  applies  to  a 
director  who  is  presddent  of  the  company,^  treasurer,*  or  vice  presi- 
dent thereof.*  The  board  of  directors  has  no  inherent  power  to  vote 
a  salary  to  any  director.  The  power  so  to  do  must  emanate  from 
the  stockholders,  from  statute  or  from  by-laws  legally  adopted;  **  nor 
will  the  auditing  and  approval  of  an  unauthorized  claim  for  services, 
by  the  auditing  officers  of  the  corporation,  impart  to  it  any  validity.^* 
If  a  stockholder  or  other  person  not  connected  wiUi  the  directory 
performs  the  duties  of  treasurer  or  other  executive  officer  it  would 


6.  Brown  «.  Republican  Mountain  Notes:  16  A.  S.  R.  639  ;  7  Eng.  Rul. 

Siker  Mines,  17  Colo.  421,  30  Pac  QH,  Cas.  GIO. 

16  L.R.A.  426;  Steele  v.  Gold  Fissure  7.  Cheeney  v.  Lafayette,  etc.,  H.  Co., 

Gold  Min.  Co.,  42  Colo.  529,  05  Pac.  68  111.  570,  18  Am.  Rep.  584;  Santa 

349,  126  A.  S.  R.  177;  Roekford,  etc.,  Clara  Min.  Ass'n  v.  Meredith,  49  Md. 

R.  Co.  V.  Sage,  65  III.  328, 16  Am.  Hep.  389,  33  Am.  Rep.  264;  Bussell  Trim- 

587;  Cbeeney  v.  Lafayette,  etc.,  R.  Co.,  mer  Co.  v.  Cobum,  188  Mass.  254,  74 

68  111.  570,  18  Am.  Rep.  5S4;  Holder  N.  E.  334,  69  L.R.A.  821;  MeConnell 

V.  Lafayette,  etc.,  R,  Co.,  71  111.  106,  v.  Combination  Min.,  etc.,  Co.,  30  Mont. 

22  Am.  Rep.  89;  Citizens'  Nat.  Bank  v.  239,  76  Pac.  194,  104  A.  S.  R.  703; 

Elliott,  55  la.  104,  7  N.  W.  470,  39  Wood  v.  Lost  Lake  Mfg.  Co.,  23  Ore. 

Am.  Rep.  167  and  note;  Huffaker  v.  20,  23  Pae.  848,  37  A.  S.  R.  651; 

Krieger's  Assignee.  107  Ky.  200,  53  Martindale  v.  Wilson-Cass  Co.,  134 

S.  W.  288,  46  L.RA.  384;  New  Or-  Pa.  St.  348,  19  AU.  680,  19  A.  S.  R. 

leans,  etc.,  Packet  Co.  v.  Brown,  36  La.  706;  Althouse  v.  Cobaugh  Colliery  Co., 

Ann.  138,  51  Am.  Rep.  5;  Santa  Clara  227  Pa.  St.  580,  76  Atl.  316,  136  A. 

Mill.  Ass'n  fl.  Meredith,  49  Md.  389,  33  8.  R.  908;  CrnmJish's  Adni'r  v.  Cen- 

Am.  Rep.  264;  Wood's  Sons  Co.  v.  tral  Imp.  Co.,  38  W.  Va.  390,  18  S. 

Schaefer,  173  Mass.  443,  53  N.  E.  881,  E.  456,  45  A.  S.  R.  87'i,  2J  L.R.A. 

73  A.  S.  R.  305;  Ten  Eyuk  v.  Pontiac,  120;  Lowe  o.  Ring,  123  Wis.  370,  101 

etc.,  R.  Co.,  74  Mich.  226,  41  N.  W.  N.  W.  698,  3  Ann.  Cas.  731  and  note. 

905, 16  A.  S.  R.  633,  3  L.R.A.  378  and  8.  Holder  v.  Lafayette,  etc.,  R.  Co., 

note;  Taussig  v.  St.  Louis,  etc.,  R.  Co.,  71  III.  106,  22  Am.  Rep.  89;  Crumlish'a 

166  Mo.  28,  65  S.  W.  969,  89  A.  S.  R.  Adm'r  u.  Central  Imp,  Co.,  38  W.  Va. 

674  and  note;  McConnell  v.  Combina^  390,  18  S.  E.  456,  45  A.  S.  B.  872, 

tion  Min.,  etc.,  Co.,  30  Mont  239,  76  23  T^R.A.  120. 

Pac.  194,  104  A.  S.  R.  703;  Wood  v.  9.  Citizens  Nat.  Bank  v.  Elliott,  55 

Lost  Lake  Mfg.  Co.,  23  Ore.  20,  23  la.  104,  7  N.  W.  470,  39  Am.  Rep.  167; 

Pac.  848,  37  A.  S.  R.  651  and  note;  MeConnell  v.  Combination  Min.  ete., 

Kilpatrick  v.  Penrose  Ferry  Bridge  Co.,  30  Mont.  239,  76  Pac.  194,  104 

Co.,  49  Pa.  St.  lis,  88  Am.  Dec.  497  A.  8.  R.  703. 

and  note;  Martindale  v.  Wilson-Cass  10.  Cheeney  v.  Lafayette,  etc.,-  R. 

Co.,  134  Pa.  St.  348,  19  Atl.  680,  19  Co.,  68  111.  570,  18  Am.  Rep.  584; 

A.  S.  R.  706;  Althouse  v.  Cobaugh  Holder  «.  Lafavette,  etc.,  R.  Co..  71 

Colliery  Co.,  227  Pa.  St.  580,  76  Atl.  111.  106,  22  Am.  Rep.  89;  MeConnell 

316, 136  A.  S.  R.  90S  and  note;  Crum-  Combination  Min.,  etc.,  Co.,  80  Mont. 

liah'B  Adm'r  v.  Central  Imp.  Co.,  33  239,  76  Pac.  194,  104  A.  8.  R.  703. 

yr,  Va.  390, 18  S.  E,  456,  45  A.  S.  R.  Note:  11  Ann.  Cas.  773. 

S72,  23  LJt.A.  120;  Lowe  v.  Ring,  123  11.  Wood  v.  Lost  Lake  Manufg  Co., 

Wis.  370, 101  N.  W.  698,  3  Ann.  Cas.  23  Ore.  20,  23  Pa«.  848,  37      S<  S. 

731  and  note.  051. 
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seem  that  he  is  entitled  to  xeasonable  compensation.*'    Where  a 

person  holding  as  fiduciary  stock  in  a  corporation  becomes  a  directtn: 
thereof,  he  is  not  required  to  account  to  the  trust  estate  for  the  com- 
pensation he  recovers  from  the  corporation  as  such  director.*' 

446.  Services  Outsiae  of  Official  Duties. — The  broad  rule  has  been 
announced  that  a  director  of  a  corporation  cannot  recover  for  services 
rendered  to  it  except  as  an  express  contract  therefor  can  be  shown, 
although  such  services  are  not  within  the  scope  of  his  ofRcial  duties.*^ 
As  has  been  said,  corporate  officers  "have  ample  opportunities  to 
adjust  and  fix  their  compensation  before  they  render  their  services, 
and  no  great  mischief  is  likely  to  result  from  cpmpelHng  them  to 
do  so,  but  if,  on  the  other  hand,  actions  are  to  be  maintained  by  cor- 
porate officers  for  services  which,  however  faithful  and  valuable,  were 
not  rendered  on  the  foot  of  an  express  contract,  tJiere  would  be  no 
limitation  to  corporate  liabilities,  and  stockholders  would  be  devoured 
by  officers."  *•  Thus  it  has  been  held  that  the  president  and  director 
of  a  mining  company,  who  is  a  mining  and  civil  engineer,  cannot 
recover  for  professional  services  rendered  it,  in  the  absence  of  an 
express  contract  therefor.*'  A  director  may,  however,  in  good  faith 
enter  into  a  contract  with  the  corporation  for  the  rendition  to  the 
corporation  of  services  not  embraced  in  the  ordinary  duties  of  a 
director,  and  agree  on  the  compensation  to  be  paid  therefor; "  and 
it  has  been  held  that  where  the  board  of  directors  duly  engages  one 
of  its  number  to  render  such  services  the  law  implies  a  promise  to 
pay  tiierefor  what  they  are  reasonably  worth  so  far  as  they  have  not 
been  fixed  by  the  resolution  of  the  board.*'  So  the  rule  to  be  deduced 
from  the  modem  and  best  considered  cases  seems  to  be  that  a  person, 
although  a  director  or  other  officer  of  a  corporation,  may  recover  the 
rf^asonable  value  of  necessary  services  rendered  to  a  corporation, 
entirely  outside  of  the  line  and  scope  of  his  duties  as  such  director 
or  officer,  performed  at  the  instance  of  its  officers,  whose  powers  are  of 

12.  Holder  «.  Lafayette,  etc,  R.  Co.,  Bridge  Co.,  49  Pa.  St  118, 88  Am.  Doe. 
71 01. 106, 22  Am.  Rep.  89  ;  Cmmliah'fl  497. 

Adm*!  V.  Central  Imp.  Co.,  38  W.  Va.  16.  Altbonn  v,  Cobaogh  Colliery 
390,  18  S.  £.  466,  46  A.  S.  B.  872.  Co,  227  Pa.  St  680,  76  AU.  316, 136 
23  Lil.A  120.  A.  S.  B.  908. 

Notes:  136  A.  S.  R.  910;  8  Ann.  17.  MeaU  v.  Hill,  16  CiL  146^  16 
Cos.  735.  Am.  Dee.  608;  Brown  v.  Repabliean 

15.  In  re  Dover  Coatfielda  Eztensioc  Ubontain  Silver  Mines,  17  Colo. 
[19081  I  Cb.  65,  77  L.  J.  Cb.  94,  98  30  Pac.  66,  16  URA.  426;  Ten  Eyek 
L  T.  N.  S.  31,  24  Times  L.  Bep.  6,  IS  o.  Pontiac,  etc.,  B.  Co.,  74  Mich.  226, 
Monaon  61,  1  British  BoL         307  41 N.  W.905, 16  A.  S.  R.  633, 3  liJlA. 
and  note.  378  and  note. 

14.  Althoose  v.  Cobaogh  Colliery  18.  Ten  Byck  v.  Pootiae,  etc.,  B.  Gou, 
Co.,  227  Pa.  St  680,  76  AtL  316, 136  74  Mich.  226,  41  N.  W.  906,  16  A,  & 
A.  8.  B.  908  and  note.  B.  633,  8  L.B.A.  378. 

16.  Eilpatriek   *.  Penxoae  Ferry 
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a  general  character,  upon  an  implied  promise  to  pay  for  such  services, 
when  tbey  were  rendered  under  such  circumstances  as  to  raise  a  fair 
jpresumption  that  the  parties  intended  and  understood  they  were  to  be 
paid  for,  or  ought  to  have  so  intended  and  undeistood.'*  Hence,  an 
attorney  who  is  also  director,  secretary^  and  treasurer  of  a  corporation 
may  recover  the  value  of  his  special  personal  services  rendered  it 
strictly  in  the  line  of  his  profession  and  entirely  outside  the  scope 
of  any  of  his  official  duties,  if  such  service  were  rendered  under  such 
oircamstances  as  to  raise  a  fair  presumption  that  the  parties  intended 
and  understood  they  were  to  be  paid  for,  or  ought  to  have  so  intended 
and  understood.^"  So  in  the  absence  of  a  contract,  the  managing 
director  of  a  steamboat  company,  acting  as  captain  of  one  of  the  com- 
pany's boats,  was  held  entitled  to  compensation  for  laborious  and 
responsible  services,  according  to  custom  and  value,  where  he  had 
retained  sach  amount  from  the  company's  funds,  and  his  acts  had 
been  acquiesced  in  by  the  directors.^  And  it  has  been  held  that  the 
general  manager  of  a  corporation,  who  is  also  a  director,  has  a  legal 
claim  for  the  value  of  his  services,  although  there  has  been  no  resolu- 
tion of  the  board  of  directors  or  any  express  contract  fixing  his  com- 
pensation, where  he  devotes  his  entire  time  to  the  business,  and  his 
duties  are  numerous  and  onerous,  and  not  such  as  pertain  to  his 
office  as  director.^  It  has  also  been  held  that  directors  who  perform 
extraordinary  services  at  a  very  large  expense  of  both  time  and  money, 
by  which  they  save  the  corporation  from  bankruptcy,  may  be  paid 
a  reasonable  compensation  voted  them  by  a  majority  of  a  quorum  of 
stockholders  i^ter  the  services  had  been  in  large  part  performed, 
although  they  engaged  therein  without  any  contract  for  compensation, 
where  they  did  so  because  they  deemed  it  Improper  to  make  such  a 
contract  with  themselves,  and  because  it  would  have  endangered  the 
success  of  their  negotiations  to  call  a  meeting  of  the  stodcholders 

19.  Fitzgerald,  etc..  Const.  Co.  «■  Rep.  107;  Santa  daia  IGn.  Anhei  «. 
Fitzgerald,  137  U.  S.  98,  11  S.  Ct.  Meredith,  49  Md.  389,  33  Am.  Rep. 
36,  34  U.  S.  (L.  ed.)  60S;  Corinne  264;  Taussig  v.  St.  Lonis,  etc.,  R.  Co., 
Ifill,  Canal,  etc.,  Co.  v.  Topooce,  152  166  Mo.  28,  65  S.  W.  969,  89  A.  S. 
V.  S.  405,  14  S.  Ct.  632,  38  U.  S.  B.  674;  Wood  v.  Lost  Lake  Mfg.  Co., 
(L.  ed.)  493;  HeCoort  v.  Singen-  23  Oro.  20,  23  Pae.  848,  37  A.  S.  R. 
Bigger,  145  Fed.  103,  76  C.  C.  A.  73,  651. 

7  Ann.  Cas.  287;  Bassett  «.  Faircbild,  Notes:  136  A.  S.  B.  922;  3  Ann. 
132  CaL  637,  64  Pac.  1082,  52  LJt^A.  Cas.  734. 

611;  Gomaer  v.  Cripple  Creek  ToDneL  20.  Tanssig  v.  St  Lonis,  etc.,  B.  Co., 
etc.,  Co.,  40  Colo.  1,  90  Pae.  81,  123  166  Mo.  28,  65  S.  W.  969,  89  A.  S.  R. 
A.  S.  B.  1024, 13  Ann.  Cas.  781 ;  Roek-  674. 

ford,  ete^  B.  Co.  «.  Sage,  65  III.  328,  1.  New  Orleans,  etc..  Packet  Co.  v. 
16  Am.  Bep.  587;  Cheeney  o.  Lafay-  Brown,  36  La.  Ann.  138,  61  Am.  Rep. 
ette,  etc.,  R.  Co.,  68  III  570,  18  Am.  5. 

Rep.  584;  Citizens'  Nat.  Bank  o.  Elli-     2.  Bassett  v.  Fairehild,  132  Cal.  637, 
ott,  55  la.  104,  7  N.  W.  470,  39  Am.  64  Pae.  1082,  52  UB.A.  til. 
R.  0.  i.  Vol.  VIIv-S6.  465 
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at  tliat  time.*  And  a  director  has  been  held  entitled  to  recover 
for  the  use  by  the  corporation  of  a  patent  owned  by  him,  without 
any  formal  agreement  that  it  was  to  be  paid  for.*  It  has  been  held 
that  a  director's  vote  for  his  own  salary  for  future  services  not  incident 
to  his  office  as  director,  will  not  render  the  proceeding  void  where 
the  result  would  have  been  the  same  if  he  had  not  voted.'  And  in 
a  suit  to  hold  directors  of  a  corporation  liable  for  money  paid  to  one 
of  their  number  for  services  under  a  resolution  invalid  because  passed 
at  a  meeting  at  which  his  presence  was  necessary  to  constitute  a 
quorum,  it  was  held  that  they  should  be  credited  with  an  amount 
equal  to  what  the  services  were  reasonably  worth.* 

447.  Power  of  Directors  to  Fix  Salary  of  Offlcen.— The  authority 
to  fix  the  salaries  of  the  executive  officers  of  a  corporation  such 
as  president,  treasurer,  and  secretary,  is  usually  expressly  conferred 
on  the  board  of  directors,  but  the  authority  to  fix  such  salari^  is  con- 
fined to  fixing  a  recompense  or  reward  to  be  paid  for  performing  such 
services  as  are  appropriate  to,  and  required  by,  their  duties  as  ofBcers, 
and  does  not  include  power  to  give  a  "bonus"  in  addition  to  salary. 
And  a  sum  fixed  by  the  directors  of  a  bank  to  be  paid  to  their  presi- 
dent, in  addition  to  a  named  salary,  for  his  "acceptance"  of  the  office 
and  the  performance  of  acts  outside  of  the  duties  thereof,  is  a  bonua 
and  not  salary.^  Under  the  general  principle  which  prohibits  a 
director  from  acting  for  the  corporatiou  in  a  matter  in  which  he  is 
adversely  interested,®  which  is  enforced  with  great  vigor  against 
officers  voting  tliemselves  salaries,'  it  is  well  settled  that  where  a  salary 
or  compensation  is  voted  to  a  director,  the  vote  is  illegal,  if  it  is' 
carried  only  by  including  the  vote  of  tlie  director  who  receives  the 
pay  or  salary.*"  Nor,  according  to  the  better  view,  can  a  director  form 
part  of  a  quorum  to  act  on  a  proposition  to  fix  his  salary  or  compen- 
sation.** So  when  the  chief  stockholder  induces  his  co-directors  who 
are  dummies  and  under  his  control  to  vote  him  a  large  salary  as 

3.  HufFftker  v.  Krieger's  Assignee,  111.  427,  45  N.  E.  954,  56  A.  S.  R 
107  Ky.  200,  53  S.  W.  288,  46  L.R.A.  203;  Crichton  v.  Webb  Press  Co.,  113 
384.  La.  167,  36  So.  926,  104  A.  S.  E.  500, 

4.  Deane  v.  Hodge,  35  Minn.  146,  67  L.R.A.  76;  McConnell  d.  Combina- 
27  N.  W.  917,  59  Am.  Eep.  321.  tion  Min.,  etc.,  Co.,  30  Mont.  239,  76 

5.  Clark  V.  American  Coal  Co.,  86  Pae.  194,  104  A.  S.  R.  703;  Schaff- 
la.  436,  53  N.  W.  291,  17  L.B.A.  557.  hauser  r.  Amholt,  etc.,  Co.,  218  Pa. 

Note:  11  Ann.  Cas.  774.  St  298,  07  Atl.  417,  11  Ann.  Cas. 

6.  Bassett  v.  Faircbild,  132  Cal.  637,  772  and  note;  Boothe  v.  Summit  Coal 
64  Pac.  1082,  52  L.R.A.  611.  Mia.  Co.,  55  Wash.  167,  104  Pac.  207, 

7.  McNulta  V.  Corn  Belt  Bank,  164  19  Ann.  Cas.  1255  and  note. 

Ml.  427,  45  N.  E.  954,  56  A.  S.  R.  203.  Notes:  136  A.  S.  R.  920;  139  A.  S. 

8.  See  supra,  par.  461  et  seq.  R.  619;  3  L.R.A.  379. 

9.  McConnell  v.  Combination  Min.  11.  McConnsIl  v.  Combination  Mia, 
otc,  Co.,  30  Mont.  239,  76  Pac.  194,  etc.,  Co.,  30  Mont.  239,  76  Pae.  194, 
104  A.  S.  R.  703.  104  A.  S.  R.  703.  But  see  Gumaer  v. 

10.  MeNvIta  v.  Corn  Belt  Bank,  164  Cripple  Greek  Tunnel,  etc,  Co.,  40 
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president  the  action  is  invalid,'*  and  the  corporation  may  defeat  the 
officer's  action  at  law  to  recover  it.^*  Although  the  directors  are 
given  general  power  to  enact  by-laws  they  cannot  enact  a  by-law 
conferring  on  ^emselves  the  authority  to  fix  salaries  and  under  the 
authority  thus  conferred  proceed  afterwards  to  vote  themselve3 
salaries.^*  And  certainly  the  directors  cannot  vote  themselves  "back 
pay"  as  compensation  for  services  theretofore  rendered.'* 

448.  Loss  or  Right  to  Salary  or  Compensation. — Where  a  corpo- 
rate officer  is  entitled  to  compensation  for  performing  the  duties  of 
his  office  he  may,  like  other  agents  and  trustees,  forfeit  his  right 
thereto  by  maladministration;  '*  but  it  has  been  held  that  a  director 
who  renders  services  as  superintendent  of  the  business  of  the  cor- 
poration should  not  be  deprived  of  his  salary  attached  to  such 
position  merely  because  in  other  respects,  such  as  holding  tlie  office 
of  secretary  and  director  of  the  corporation,  he  acted  in  violation  of 
by-lavra  regulating  the  management  of  the  corporation,  no  fraud  on 
his  part  being  intended  *or  committed.'^  In  England  and  in  some 
American  jurisdictions  the  rule  seems  to  be  that  claims  for  damages 
arising  from  a  breach  of  contract  by  a  corporation  with  its  officers 
for  salaries,  the  breach  being  brought  about  by  the  insolvency  of  the 
corporation,  are  entitled  to  pro  rata  payment  along  with  the  claims 
of  other  creditors  from  the  assets  of  the  corporation  in  the  hands  of 
a  receivOT.'^  On  the  other  hand  the  prevailing  view  is  that  wh^ 
the  insolvency  of  the  corporation  occurs,  and  the  court  tak^  juris- 
diction of  the  assets  thereof  and  administers  them  under  a  receiver* 
ship,  there  is  no  breach  of  any  contract,  as  between  the  corporation 
and  its  administrative  or  executive  officers,  in  respect  of  contracts 
pertaining  to  their  salary  for  the  unexpired  term  of  tiie  office  held  by 


Colo.  1,  90  Pae.  81, 122  A.  S.  B.  1024, 
33  Ann.  Cas.  781.    See  supra,  par. 

432. 

12.  Boothe  V.  Sammit  Coal  Min.  Co., 
r>5  WaBli.  167,  104  Pac.  207,  19  Ann. 
Cas.  1255. 

13.  MeNalta  v.  Com  Belt  Bank,  164 
III.  427,  45  N.  E.  954,  56  A,  S.  B. 
203. 

14.  McConnell  v.  Combination  Min., 
etc.,  Co.,  30  Mont.  239,  76  Pac  194, 
104  A.  S.  E.  703. 

16.  Cbeeney  v.  Lafayette,  etc.,  R. 
Co.,  68  lU.  570,  18  Am.  Rep.  584; 
Holder  v.  Lafayette,  etc.,  R.  Co.,  71 
lU.  106,  22  Am.  Rep.  89;  Crichton  v. 
Webb  Press  Co.,  113  La.  167,  36  So. 
926,  104  A.  S.  R.  500,  67  L.R.A.  76; 
MeCimneU  v.  Combination  Min.,  etc, 
Co«  30  Mont.  239,  76  Pae.  194,  104 


A.  S.  B.  703;  Wood  v.  Lost  Lake 
Manufg  Co.,  23  Ore.  20,  23  Pac.  848, 
37  A.  S.  R.  G51;  Martindale  v,  Wilson- 
Cass  Co.,  134  Pa.  St.  348,  19  Atl.  680, 
19  A.  8.  R.  706. 

Note:  136  A.  S.  R.  920. 

16.  Eaton  v.  Robinson,  19  R.  1. 146, 
31  Atl.  1058,  32  Atl.  839,  29  L.R.A. 
100. 

17.  Neall  «.  Hill,  16  Cal.  145,  76 
Am.  Dec.  508. 

18.  Williamson  County  Banking, 
etc.,  Co.  V.  Roberts-Baford  Dry  Goods 
Co.,  118  Tenn.  340,  101  S.  W.  421, 
12  Ann.  Gas.  579,  9  L.R.A.(N.S.)  644 
(stating  the  rale  in  other  jnzisdie- 
tions). 

Notes:  51  L.R.A.  146;  69  L.R.A. 
144;  12  Ann.  Cas.  582;  Ann.  Cas. 
1912A  471. 
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them  after  the  receivership."  The  reason  for  the  latter  rule  is  that 

the  appointment  of  the  receiver  operates  as  a  dissolution  of  any  con* 
tract  between  the  parties  for  such  services  by  the  sovereign  power 
of  the  state.'**  It  seems  that  where  a  corporation  makes  a  voluntary 
assignment  for  the  b^efit  of  creditors^  and  no  action  is  taken  to 
place  the  assets  and  management  of  its  business  in  the  control  of 
the  court  through  a  receiver,  such  assignment  does  not  release  the 
company  from  its  contract  with  its  officers  to  pay  their  salaries  for  a 
stipulated  term,  and  the  officers  are  entitled  to  recover  their  salaries 
during  the  period  that  the  company  is  in  the  hands  of  its  assignee 
where  there  are  duties  performed  by  the  officers  during  this  period, 
or,  if  no  services  are  rendered,  where  the  officers  are  ready  and  willing 
to  perform  them  and  to  carry  out  their  contract.^  The  mere  election 
of  a  person  to  a  corporate  office,  though  a  salary  may  be  attached 
thereto,  is  not  ordinarily  sufficient  to  make  a  contract  with  him  for 
a  stated  time;  so  where  a  person  was  elected  to  the  office  of  president 
and  general  manager,  it  was  held  that  where  the  corporation  sold  all 
its  property  and  wound  up  its  business  it  was  not  liable  to  him  for 
subsequent  salary.*  When  an  officer  is  properly  removed  he  has  no 
claim  for  subsequent  salary.*  And  an  officer  of  a  corporation  cannot 
recover  from  it  compensation  for  the  unexpired  time  of  his  employ- 
ment, which  he  leaves  because  of  the  wrongful  act  of  its  manager  in 
forcing  him  to  do  so,  which  the  directors  did  not  authorize  or  ratify.* 
449.  De  Facto  Officers.— When  the  board  of  directors  of  a  coi^ 
poration  which  is  neither  a  de  jwre  nor  a  de  facto  board  appoint 
one  of  their  number  president  of  the  corporation,  he  is  neither  a  de 
jure  nor  a  de  facto  officer,  and  is  not  entitled  to  recover  any  com- 
pensation for  his  services  as  such  president.*  It  is  the  legal  right  to 
an  office  that  confers  the  right  to  receive  and  appropriate  the  salary, 
fees,  and  emoluments  incident  to  such  office,  and  if  an  officer  de  facto 
has  obtained  such  salary,  fees,  or  emoluments,  he  is  liable  to  the 

19.  Lenoir  v.  Linville  Imp.  Co.,  126  188  Mass.  254,  74  N.  E.  334,  69 
N.  C.  922,  36  S.  E.  185,  51  L.R.A.  821. 

146  and  note;  Law  v.  Waldron,  8.  Llewellyn  v.  Aberdeen  Brewing 
230  Pa.  St.  458,  79  Atl.  647,  Ana.  Co.,  65  Wash.  319, 118  Fu.  30,  Ann. 
Cas.  1912A  467  and  note;  William-  Cas.  1913B  667. 
son  Coonty  Banking,  etc.,  Co.  v.  4.  Boberts  v.  E.  H.  Stanton  Co.,  49 
Roberts-Buford  Dry  Gooda  Co.,  118  Wash.  23,  94  Pac.  647,  21  L.RJi.. 
Tenn.  340,  101  S.  W.  421,  12  Ann.  (N.S.)  303. 

Caa.  679  and  note,  9  LJtjl..(N.S.)  6.  Waterman  t>.  Chicago,  etc.,  R.  Co., 
644.  139  III.  658,  29  N.  E.  689,  32  A.  S.  R. 

Note:  69  L-BA.  144.  228,  15  L.R.A.  418;  McNolU  z.  Com 

20.  Lenoir  v.  Linville  Imp.  Co.,  126  Belt  Bank,  164  111.  427,  45  N.  E.  954, 
N.  C.  922,  36  S.  E.  185,  51  L.R.A.  146.  56  A.  S.  B.  203.  See  aupra,  par.  423 

1.  Notes:  61  L.BJk.  146;  12  Ann.  ei  seq.,  as  to  who  are  to  be  considered 
Cas.  582.  de  fm&io  officers  and  tbeir  general  pow- 

2.  Busell  TrimroAr  Co.  «.  Cobnm,  era  to  bind  the  corporation.  . 
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officer  de  jure  in  an  action  for  money  had  and  received.*  So  in  case 
of  a  private  corporation  if  suit  is  brought  by  a  person  claiming  to  be 
an  officer,  for  the  salary  or  compensation  belonging  to  such  office, 
his  title  to  the  office  is  in  issue,  and  if  that  is  defective  and  another 
has  the  real  rights  although  not  in  possession,  the  claimant  cannot 
recover.' 

450.  General  Employees  and  Agents. — As  regards  the  compen- 
sation of  general  employees  and  agents  of  a  corporation  tiie  rules 
applicable  to  master  and  servant  or  principal  and  agent  should  be 
applied.*  A  person  not  a  director,  and  having  no  control  over  the 
funds  and  property  of  the  corporation,  does  not  occupy  the  relation 
of  trustee  to  the  company,  and  does  not  fall  within  the  rule  applicable 
to  directors  and  may  recover  a  reasonable  compensation  for  services 
rendered.*  If  persons  have  contracted  for  the  performance  of  certain 
services  for  a  definite  period  at  a  fixed  salary,  and  the  employment 
continues  beyond  the  p^od  agreed  upon,  in  the  absence  of  any  new 
contract  it  will  be  presumed  that  the  employment  continued  under 
the  same  contract  and  upon  the  terms  originally  fixed.  But  this 
presumption  must  yield  to  evidence  showing  a  change  of  terms.  So 
if  an  employee  of  a  corporation,  after  the  expiration  of  a  contract 
fixing  his  salary  at  a  certain  sum  per  annum,  continues  in  the  same 
employment,  without  any  new  agreement,  and  then  voluntarily  reduces 
his  own  salary  to  a  certain  sum  per  annum,  drawing  it  thereafter 
on  that  basis  for  many  years,  he  is  not  entitied  to  recover  as  back  salary 
the  difference  between  tiie  original  sum  contracted  for  and  tiie  sum 
to  which  he  voluntarily  reduced  his  salary.^*  In  some  instances  the 
right  of  corporate  agents  to  compensation  has,  as  is  frequently  the 
i;ase  with  other  employees,  been  made  dependent  upon  or  payable  out 
of  "profits"  of  the  business  and  the  courts  have  been  called  upon  to 
determine  what  constitutes  "profits."  And  it  has  been  held  that 
a  balance  remaining  in  the  hands  of  the  liquidator  of  a  corporation 
after  payment  of  debts  and  the  return  of  the  subscribed  capital  to 
the  shareholders  is  "profits"  within  the  meaning  of  an  agreement  for 
services  to  be  rendered  to  the  corporation  at  a  fixed  salary,  which  was 
not  to  be  drawn  "except  only  out  of  profits  (if  any)  arising  from  the 
business  of  the  company  which  may  from  time  to  time  be  available 
for  such  purpose,  but  salary  shall  nevertheless  be  cumulative,  and 

6.  Waterman  v.  Chicago,  etc.,  R.  Co.,  9.  Cheeney  v.  Lafayette,  etc.,  R.  Co., 
139  ill.  658,  29  N.  E.  689,  32  A.  S.  68  111.  570,  18  Am.  Rep.  584;  Crorn- 
R.  228,  15  L.R.A.  418.  See  Pobuo  lish's  Adm'r  v.  Central  Imp.  COy  38 
Officebs.  W.  Va.  390,  18  S.  E.  456,  45  A.  S.  R. 

7.  Waterman  v.  Chicago,  etc.,  R.  Co.,  872,  23  L.R.A.  120. 

139  111.  658,  29  N.  E.  689,  32  A.  8.  10.  Home  Fire  Ins.  Co.  v.  Barber, 
R.  228,  15  L.R.A.  418.  67  Neb.  644,  93  N.  W.  1024,  108  A.  S. 

8.  See  Masteb  and  Subvant;  Peiv-  R.  716,  60  L-RA.  927. 


(HPAL  AND  AOENT. 


11.  Note:  20  Ann.  Css.  683,  688. 
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accordingly  any  arrears  thereof  shall  be  payable  out  of  any  succeeding 
profits  as  aforesaid."  " 


451.  In  General. — A  director  or  other  officer  may  become  a  cred- 
itor of  a  corporation  and  as  such  entatled  to  the  same  remedies  as 
other  creditors;*'  thus  one  of  the  officers  may  loan  money  to  the 
corporation  and  enforce  repayment.^*  And  notes  executed  by  the 
president  and  secretary  without  direct  authorization  by  the  directors, 
for  money  loaned  to  Q\e  company  by  the  president  and  disbui-sed  by 
him  for  the  benefit  of  the  corporation  with  the  knowledge  of  the 
membera  of  the  corporation,  are  evidence  of  the  indebtedness  of  the 
corporation  for  the  money  so  loaned,  and  when  ratified  by  the  board 
of  directors  will  support  a  judgment  against  the  corporation. While 
a  director  of  a  corporation  may  loan  it  money  and  take  ite  obligation 
therefor,  in  so  doing  he  acts  in  a  dual  capacity,  and  the  presumption  is 
unfavorable  to  him,  so  that  if  his  act  is  called  in  question  by  the  cor- 
poration the  burden  is  imposed  on  him  to  show  that  he  acted  in  good 
faith  and  that  the  corporation  got  the  benefit  of  the  act  to  the  extent 
charged.**  A  director  or  other  corporate  officer  who  is  a  snrety  on  a 
corporate  note,  on  paying  the  same,  is  entitled  to  take  an  assignment, 
and  keep  it  alive  for  his  own  benefit,  and  to  be  subrogated  to  all  the 
rights  of  the  creditor  as  against  the  corporation.*'  A  debt  of  a  cor- 
poration beyond  the  limit  prescribed  in  its  charter  is  not  invalid,  and 
if  held  by  a  director  is  not  unenforceable  for  that  reason  alone.  It 

12.  In  re  Spanish  Prospecting  Co.,  370;  Janney  v.  Minneapolis  Industrial 
[1911]  1  Ch.  (Eng.)  92,  20  Ann.  Cas.  Exposition,  79  Minn.  48a,  82  N,  W. 
677.  984,  50  L.R.A.   273;   Schtifeldt  v. 

13.  Hoffman  v.  Rcichert.  147  111.  Smith,  131  Mo.  280,  31  S.  W.  1039. 
274,  35  N.  E.  527,  37  A.  S.  R-  219;  52  A.  S.  R.  628,  29  L.R.A.  830;  Singer 
Garrett  e.  Burlington  Plow  Co.,  70  la.  v.  Salt  Lake  City  Copper  Mfg.  Co., 
697,  29  N.  W.  395,  59  Am.  Rep.  461;  17  Utah  143,  53  Pac.  1024,  70  A.  S. 
Janney  v.  Minneapolis  Industrial  Ex-  R.  773;  Harle-Haas  Drug  Co.  v.  Rog- 
position,  79  Minn.  488,  82  N.  W.  984,  ers  Drug  Co.,  19  Wyo.  35,  113  Pac. 


14.  Twin-Liek  Oil  Co.  v.  Marbury,  Del,  etc.,  Co.,  40  Colo.  1,  90  Pac.  81, 

91  U.  S.  587,  23  U.  S.  <L.  ed.)  328;  122  A.  S.  R.  1024,  13  Ann.  Cas.  731. 

Gnmaer  v.  Cripple  Creek  Tunnel,  etc.,  16.  Star  Mills  ti.  Bailey,  140  Ky. 

Co.,  40  Colo.  1,  90  Pac.  81,  122  A.  S.  194,  130  S.  W.  1077,  140  A.  S.  R. 

R,  1024, 13  Ann.  Cas.  781;  MuUanphy  370. 

Sav.  Bank  v.  Schott,  135  111.  655,  26  17.  Marsters  e.  Umpqua  Oil  Co.,  49 

N.  E.  640,  25  A.  S.  R.  401;  Illinois  Ore.  374,  90  Pac.  151, 12  L.R.A.(N.S.) 

Steel  Co.  «.  O'Donnell,  156  111.  624,  825  (right  to  foreclose  chattel  mort- 

41  N.  E.  185,  47  A.  S.  R.  245,  31  gage), 

L.R.A.  205;  Star  Mills  v.  Bailey,  140  Note:  99  A.  S.  B.  804. 
Ky.  191, 130  S.  W.  1077, 140  A.  S.  R. 


Oenend  BigJttt  a$  Creditor  of  Corporation 


50  L.R.A.  273. 
Note:  139  A.  S.  R.  611. 


791,  Ann.  Cas.  1913E  181. 

15.  Gumaer  v.  Cripple  Creek  Tun- 
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may  be  that  a  director  would  be  answerable  to  stockholders  or  otliers 
for  negligence  or  mismaDagcment  of  the  affairs  of  a  corporation 
whereby  debts  were  contracted  in  excess  of  the  limitation  prescribed 
in  the  articles  of  incorporation;  but  it  cannot  be  claimed  that  such  a 
debt,  for  a  consideration  received  by  the  corporation,  cannot  be 
enforced  against  it  even  by  a  director.*^  In  case  of  the  insolvency  of 
the  corporatioD  tlio  authorities  are  in  conflict  as  to  the  right  of  the 
corporaUon  to  give  a  preference  to  a  director,  who  is  also  a  creditor, 
and  as  to  the  right  of  the  director  to  secure  a  preference  by  judicial 
proceedings.   This  matter  is  elsewhere  discussed.'' 

452.  Taking  Security  for  Claim. — A  director  or  other  officer  has 
ttie  same  right  as  other  creditors  of  the  corporation,  to  receive  in 
good  faith  security  such  as  a  mortgage,*  and  this,  it  has  been  held, 
though  the  debt  held  by  the  o^cer  was  in  excess  of  the  limit  pre- 
pcribed  by  the  charter,*  or  though  the  corporation  was  insolvent.* 
A  fortiori,  the  subsequent  int^olvency  of  the  corporation  does  not 
affect  the  right  of  directors  or  other  officers  to  enforce  securities  for 
their  claims  taken  in  good  faith  for  money  loaned  to  the  corporation 
where  it  was  a  going  concern,  though  it  may  have  been  financially 
embarrassed >  The  question  as  to  the  ri^t  of  an  ofHcer  where  Uie 
corporation  is  insolvent  to  acquire  a  preference  over  other  creditors, 
on  which  the  authorities  are  conflicting,  will  be  discussed  latere 
Under  the  general  rule  prohibiting  a  director  from  acting  for  the 
corporation  in  matters  in  which  he  is  adversely  interested,*  it  has  been 
held  that  a  creditor  director  cannot  act  in  a  matter  involving  the 

18.  Garrett  v.  Burlington  Plow  Co.,  New  York  City  v.  Ward,  111  Fed.  782, 
70  la.  697,  29  N.  W.  395,  59  Am.  Rep.  49  C.  C.  A.  6U,  55  L.R.A.  356;  Mars- 
461.  ters  v.  Umpqua  Oil  Co.,  49  Ore.  374, 

19.  See  infra,  par.  774  et  Mg.         90  Pac.  151,  12  L.RA.(N.S.)  825  and 

20.  Beach  u.  Miller,  130  111.  162,  22  note;   Gordon   v.  Preston,  1  Watts 
N.  E.  464,  17  A.  S.  R.  291  and  note;   (Pa.)  385,  26  Am.  Dec.  75. 
MtiUanphy  Sav.  Bank  v.  Schott,  135     2.  Garrett  v.  Burlington  Plow  Co., 
lU.  655,  26  N.  E.  640,  25  A.  S.  R.  70  la.  697,  29  N.  W.  395,  59  Am.  Rep. 
401;  Illinois  Steel  Co.  v.  O'Donnell,  461.  ' 

156  lU.  624,  41  N.  E.  185,  47  A.  S.  R.  8.  Milteaps  v.  Chapman,  76  Mias. 
245,  31  LJIA.  265;  Garrett  v.  Bur-  942,  26  So.  369,  71  A.  S.  E.  547. 
lington  Plow  Co.,  70  la.  697,  29  N.  W.  4-  Mollanphy  Sav.  Bank  «.  Schott, 
395,  59  Am.  Rep.  461;  SehufeMt  v.  135  HI.  655,  26  N.  E.  640,  25  A.  S.  R. 
Smith,  131  Mo.  280,  31  8.  W.  1039,  401;  lUinoia  Steel  Co.  v.  O'DonneU, 
62  A.  8.  R.  628,  29  LM.A.  830;  Gor-  156  HI.  624,  41  N.  E.  185,  47  A.  S.  R. 
don  V.  Preston,  1  Watts  (Pa.)  385,  245,  31  L.K.A.  265;  Singer  v.  Salt 
26  Am.  Dec  75;  Singer  v.  Salt  Lake  Lake  City  Copper  Mfg.  Co.,  17  Utah 
Gty  Copper  Mfg.  Co.,  17  Utah  143,  143,  53  Pae.  1024,  70  A.  S-  R.  773; 
53  Pae.  1024,  70  A.  S.  R.  773;  Harle-  Harle-Haas  Drug  Go.  «.  Rogers  Drug 
Haas  Drag  Co.  v.  Rogers  Drug  Co.,  Co.,  19  Wyo.  35,  113  Pfte.  701,  Ana. 
19  Wyo.  35,  113  Pac,  791,  Ann.  Caa.  Caa.  1913E  181. 
lOlSE  181.  6.  See  infra,  par.  774  et  ««f. 

1.  Amcriran  Exrfa.  Nat.  Bank  of     6.  See  infra,  par.  461  et  teq. 
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securing  of  his  claim  against  the  corporation ; '  and  that  the  security 
is  invalid  if  the  vote  of  tiie  creditor  director  was  necessary  to  ita 
authorization,^  or  if  his  presence  at  the  meeting  was  essential  to  con- 
stitute a  quorum  though  he  did  not  vote."  So  a  pledge  of  the  bonds 
of  a  corporation  for  the  purpose  of  securing  its  directors  against  liaF 
bility  for  an  indorsement  made  by  them  for  it  cannot  be  made  where 
the  directors  voting  to  authorize  the  pledge  are  all  interested  in  it.^** 
But  directors  of  a  corporation  are  not  disqualified  from  voting  to 
apply  corporate  bonds  to  secure  debts  of  the  corporation  upon  which 
they  are  liable,  or  which  are  held  by  corporations  in  which  they  are 
interested,  especially  where  they  are  in  effect  authorized  so  to  do  by 
a  vote  of  the  stockholders.^*  The  rule  that  a  director  or  other  officer 
cannot  act  for  the  corporation  in  a  matter  in  which  he  is  interested 
is  intended  for  the  benefit  of  the  corporation  and  ita  stockholders, 
and  the  corporation  or  its  stockholders  may,  like  an  individual,  elect 
to  confirm  the  transaction. And  where  the  corporation  acquiesces 
in  a  security  given  a  director  for  his  bona  fide  claim  against  tiie  cor- 
poration, a  subsequent  creditor  cannot  attack  the  transaction  because 
the  creditor  director  acted  in  the  matter  both  for  himself  and  the 
corporation;  if  the  transaction  was  in  fact  fair  and -honest  and  not 
intended  to  hinder,  delay,  or  defraud  creditors,  it  cannot  be  attacked 
by  them.'* 

453.  Right  to  Enforce  Stockholders'  Liability. — Officers  who  are 
creditors  of  the  corporation  may  enforce  the  general  statutory  or 
constitutional  liability  of  stockholders  for  the  debts  of  the  corpora- 
tion, it  not  being  contingent  on  any  default  or  dereliction  on  the  part 
of  liie  stockholders  or  officers,  but  being  absolute  and  enforceable  on 
the  mere  insolvency  of  the  corporation.**  Directors  must,  however, 
in  such  cases  be  held  to  strict  proof  of  the  existence  of  their  debts 
against  the  corporation,  and  of  their  own  good  faith  in  the  premises; 
for,  if  their  debts  were  the  result  of  their  own  wrong  or  negligence 
in  the  management  of  the  affairs  of  the  corporation,  on  the  most 

7.  Cartin  v.  Salmon  River  Hydraulic  Tex.  31,  75  S.  W.  7, 104  A.  S.  R.  835. 
Gold  Mining,  etc.,  Co.,  130  Cal.  345,  11.  In  re  New  Memphis  Gasligbt  Co. 
62Pac.  552,  80  A.  S.R.  132;  Haywood  Cases,  105  Tenn.  268,  60  S.  W.  206, 
V.  Lincoln  Lumber  Co.,  64  Wis.  639,  80  A.  S.  R.  880. 

26  N.  W.  18J,  59  Am.  Rep.  466  note.  12.  See  infra,  par.  463. 

8.  Scott  V.  Farmers,  etc..  Bank,  07  13,  Marsters  ti.  Umpqua  Oil  Co.,  49 
Tex.  31,  75  S.  W.  7,  104  A.  S.  R.  Ore.  374,  90  Pae.  151, 12  L.R.A.(N.S.) 
835.  825  and  note. 

9.  Curtin  v.  Salmon  River  Hydranlic  14.  Janney  t>.  Minneapolis  Industri- 
Gold  Mining,  etc.,  Co.,  130  Cal.  345,  al  Exposition,  79  Minn.  488,  82  N.  W. 
62  Pae.  552,  80  A.  S.  R.  132.  See  984,  50  L.R.A.  273  and  note.  See  also 
aupra,  par.  432,  as  to  counting  an  in-  supra,  par.  370.  And  see  supra,  par. 
terestcd  director  to  complete  a  qnomm.  345  et  seq.,  as  to  the  general  liabUity 

10.  Scott  V.  Farmers,'  etc..  Bank,  07  of  stockholders  for  cwporate  debfaL 
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obvious  principles  of  equity  they  cannot  be  permitted  to  impose  a  lia- 
bility therefor  on  innocent  stockholders.**  And  where  the  liability 
of  the  stockholders  is  imposed  for  some  default  on  the  part  of  the 
directors,  it  would  seem  on  principle  that  a  creditor  director,  through 
whose  fault  the  liability  of  the  stockholders  was  incnrred,  cannot 
enforce  such  liability.** 


General  Management  of  Corporate  Affairs 

454.  General  Duty  to  Exercise  Reasonable  Care. — The  directors 
of  a  corporation  are  bound  to  care  for  its  property  and  manage  i*B 
afiFairs  in  good  faith,  and  for  a  violation  of  these  duties  resulting  in 
waste  of  its  assets  or  injury  to  the  property  they  are  liable  to  account 
the  same  as  other  trustees.*'  And  there  can  be  no  doubt  that  if  they 
do  acts  clearly  beyond  their  power,  whereby  loss  ensues  to  the  cor- 
poration, or  dispose  of  its  property  or  pay  away  ita  money  without 
authority,  they  will  be  required  to  make  good  the  loss  out  of  their 
private  estates.**  This  is  the  rule  where  the  disposition  made  of 
money  or  property  of  the  corporation  is  one  either  not  within  the 
lawful  power  of  the  corporation,  or,  if  within  the  power  of  the  cor- 
poration, is  not  within  the  power  or  authority  of  the  particular  officer 
or  officers.**  Thus  an  action  may  be  maintained  against  the  directors 
of  a  corporation  for  fraudulently  issuing  and  negotiating  promissory 
notes  in  its  name,  which  have  reached  the  hands  of  bona  fide  pur- 
chasers for  value,  and  have  thereby  become  legal  obligations  against 


la.  Janney  v.  MioDeapolis  Indnstri-  90  N.  W.  1086.  94  N.  W.  171,  96  A. 

al  Expasitioii,  79  Minn.  488,  82  N.  W.  S.  R.  948,  61  hJRjL  918,  overraled  on 

984,  50  L.RA.  273.  uiother  point  in  Harrigau  «.  Gildirist, 

16.  Note:  50  L.RA.  273.  121  Wis.  127, 99  N.  W.  909. 

17.  Wilson  V.  Stevens,  129  Ala.  630,  18.  Coumiereial  Fire  Ins.  Qo.  v. 
29  So.  678,  87  A.  S.  R.  sis ;  New  Haven  Board  of  Revenue  of  Montgomery 
Trnst  Co.  v.  Doberty,  75  Conn.  655,  County,  99  Ala.  1,  14  So.  490,  42  A. 
54  Atl.  209,  96  A.  S.  R.  239;  Boswoith  S.  R.  17;  Winchester  v.  Howard,  136 
«.  Allen.  168  N.  T.  157,  61  N.  E.  163,  Gal.  432,  64  Pac  692,  69  Pac.  77,  89 
85  A.  S.  R.  667,  55  L.R.A.  751  and  A.  S.  R.  153;  Robinson  v.  Smitb,  3 
note;  Honston  «.  Tbomton,  122  N.  C.  Paige  (N.  7.)  222,  24  Am.  Dec.  212 
365,  29  S.  E.  827,  65  A.  S.  R.  699;  and  note;  Metropolitan  EL  Ry.  Co.  v. 
Hodges  «.  New  England  Screw  Co.,  1  Kneeland,  120  N.  Y.  134, 24  N.  £.  381. 
R.  I.  312,  53  Am.  Dee.  624  and  note;  17  A.  S.  R.  619,  8  Lit  A.  253;  Oil- 
Wanen  v.  Bolnson,  19  Utah  289,  67  hat  «.  Pineb,  173  N.  T.  465,  66  N.  E. 
Pac  287,  75  A.  S.  R.  734;  Marshall  133,  93  A.  S.  R.  623,  61  L.R.A.  807; 
V.  Farmers',  etc.,  Bank  of  Alexandria,  North  Hudson  Mat.  Bldg.,  etc.,  A^u 
85  Va.  676,  8  S.  E.  586,  17  A.  S.  B.  «.  Childs,  82  Wis.  460,  52  N.  W.  600, 
84  and  note,  2  L.R.A.  534  and  note;  33  A.  8.  R.  67. 

Korth  Hudson  Mnt.  Bldg.,  etc.,  Aan^n  Note:  55  L.R.A.  758. 

V.  Childs,  82  Wis.  460,  52  N.  W.  600,  It.  North  Hudson  Mnt  Bldg.,  etc., 

33  A.  S.  R.  57;  Boyd  v.  Mutual  Fire  Ass'n  v.  Cbilds,  82  Wis.  460,  52  K. 

Amoe.  of  Ean  Claiie.  U6  Wis.  166,  W.  600,  33  A.  S.  R.  87. 
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the  corporation,  though  payment  thereof  has  not  been  made.'*  So 
it  would  seem  that  directors  who  for  personal  reasons  maliciously 
commit  a  tort  such  as  the  publication  of  a  libel  against  a  third  person 

are  liable  to  reimburse  the  corporation  for  the  loss  it  sustains  thereby.^ 
Directors  are  also  liable,  if  they  suffer  the  corporate  funds  or  property 
to  be  lost  or  wasted  by  gross  negligence,  and  inattention  to  the  duties 
of  their  trust;  '  and  have  been  said  generally  to  be  personally  answer- 
able for  losses  resulting  from  ordinary  neglect  in  their  official  duties; 
ordinary  neglect  being  understood  to  be  the  omission  of  that  care 
which  every  man  of  common  prudence  takes  of  bis  own  concerns.' 
The  fact  that  the  directors  receive  no  compensation  does  not  relieve 
them  from  the  duty  of  exercising  due  care.*  So  officers  of  a  corpora- 
tion other  than  the  directors,  like  other  agents,  are  bound  to  exercise 
reasonable  diligence  in  the  performance  of  their  duties.  Thus  the 
secretary  of  a  corporation,  bound  to  receive  its  moneys  and  pay  &em 
over  to  the  treasurer,  is  liable  for  such  moneys  stolen  from  him  if  he 
failed  to  use  reasonable  diligence  in  paying  them  over.*  So  where 
the  by-laws  of  a  corporation  require  its  president,  who  is  invested 
with  general  supervising  powers,  to  keep  all  bonds  of  its  officers,  for 
his  neglect  to  take  a  bond  from  the  secretary,  which  the  by-laws  require 
the  secretary  to  give,  the  president  will  be  liable  for  tiie  secretary's 
defalcation  to  the  extent  of  the  bond  which  ought  to  have  been  given.* 
Where  one  corporation  secures  a  controlling  interest  in  the  stock  of 
another  corporation,  it  may  notwitJistanding  fairly  and  honestly 
compete  with  it,  and  the  directors  of  the  controlling  company  and  the 
controlling  company  itself  can  be  held  answerable  only  for  fraud,  or 
such  gross  negligence  in  the  management  as  amounted  to  fraud.'  It 
is  impossible  to  give  the  measure  of  culpable  negligence  for  all  cases, 
as  the  degree  of  care  required  depends  upon  the  subjects  to  which  it 
is  applied,  the  particular  circumstances  of  the  case  and  the  usages 

20.  Metropolitan  El.  Ry.  Co.  v.  Bank,  89  Tenn.  630,  15  S.  W.  448,  24 
Kneeland,  120  N.  Y.  134,  24  N.  E.  A.  S.  R.  625;  Marshall  v.  Farmers', 
381,  17  A.  S.  R.  619,  8  L.R.A.  253.  etc..  Bank  of  Alexandria,  85.  Va.  676, 

1.  Hill  V.  Murphy,  212  Mass.  1,  98  8  S.  B.  586,  17  A.  S.  R.  S4  and  note, 
N.  E.  781,  Ann.  Caa.  1913C  374  and  2  L.R.A.  534  and  note. 

note,  40  L.R.A.(N.S.)  1102  and  note.      Notes:  53  Am.  Dec.  639;  2  L.R.A, 
See  infra,  par.  683  et  seq.,  as  to  the  535;  55  L.R.A.  752. 
general  liability  of  corporations  for      4.  Williams  v.  McKay,  40  N.  J.  £q. 
torts.  189,  53  Am.  Rep.  775;  Hun  v.  Gary, 

2.  Robinson  v.  Smith,  3  Paige  (N.  82  N.  Y.  65,  37  Am,  Rep.  546. 
Y.)  222,  24  Am.  Dec.  212.  Note:  55  L.R.A.  773. 

3.  Delano  v.  Case,  121  lU.  247,  12  6,  Odd  FeUowa  Mut.  Aid  Ass'n  of 
N.  E.  676,  2. A.  S.  B.  81;  Bank  of  San  Franeiseo  v.  James,  63  Gal.  598, 
Mutual  Redemption  v.  HiU,  5(i  Me.  49  Am.  Rep.  107. 

,18'),  96  Am.  Dec.  470;  Williams  v.  6.  Pontchartrain  R.  Co.  o.  Panlding, 

McKay,  40  N.  J.  Eq.  189,  53  Am.  Rep.  11  La.  41,  30  Am.  Dec  708. 

775;  Hun  v.  Gary,  82  N.  Y.  65,  37  7.  Cannon  v.  Brush  Electric  Co.,  96 

Am.  Rep.  546;  WaUace  v.  Lincoln  Sav.  Md.  446,  54  Ati.  121,  94  A.  S.  R.  584. 


Digitized  by  Google 


7B.  C.  L. 


CORPORATIONS 


t  465 


«f  business.'  For  instance  what  might  not  be  culpable  neglect  in  the 
care  exercised  in  the  affairs  of  a  turnpike  company  or  even  a  manu- 
faetaring  company,  might  be  culpable  neglect  in  the  care  exercised 
in  the  management  of  a  bank,  especially  a  savings  bank  intrusted  with 
til©  saving  of  a  multitude  of  poor  people,  depending  for  its  life  upon 
credit  and  liable  to  be  wrecked  by  the  breath  of  suspicion 

455.  Limitation  of  Rule  as  to  Care  Required. — On  the  other  hand, 
especially  where  the  directors  act  without  compensation,  they  can 
only  be  regarded  as  mandataries — persons  who  have  gratuitously 
undertaken  to  perform  certain  duties,  and  who  are  therefore  bound 
to  apply  ordinary  skill  and  diligence,  but  no  more ; it  being  evident 
that  directors  selected  by  the  stockholders  from  their  own  body  ought 
not  to  be  judged  by  the  same  strict  standard  as  the  agent  or  trustee 
of  a  private  estate.*'  And  while  it  is  incumbent  on  them  to  devote 
as  much  of  their  time  to  their  trust  as  is  necessary  to  familiarize  them 
with  Ute  businesB  of  the  institution  and  direct  its  operations,*'  still 
directors  are  not  expected  to  give  their  whole  time  and  attention  to  the 
business  of  the  corporation ;  the  active  management  may  be  left  to  the 
inferior  officers  and  agents  selected  by  them,  subject  to  proper  super- 
vision, direction,  and  control."  And  while  directors  may  be  held 
liable  for  losses  occurring  through  their  habitual  nonattendance  at 
meetings  of  the  board,  still  they  are  not  required  to  attend  every 
regular  meeting,  much  loss  every  special  meeting,  and  a  director  is 
not  liable  for  what  occurs  at  a  special  meeting  of  the  board  at  which 
he  was  not  present,  unless  there  is  evidence  beyond  his  mere  absence 
that  connects  him  with  illegal  acts.^^    But  the  selection  of  non- 

8.  Briggs  V.  Spaulding,  141  U.  S.  Bldg.,  etc,  Ass'n  v.  Childa,  82  Wis. 
132,  11  S.  Ct.  92-1,  25  U.  S.  (L.  ed.)  460,  52  N.  W.  600,  33  A.  S.  R.  57. 
662;  Hud  o.  Gary,  82  N.  Y.  65,  37  Am.  Note:  55  hH.A.  752.  See  Bail- 
Rep.  546;  North  Hudson  Mut.  Bldg.  ments,  vol.  3,  p.  99. 

etc.,  AB'n  V.  Cbilds,  82  Wis.  460,  52      11.  Hon  v.  Gary,  82  N.  Y.  65,  37 

N.  W.  600,  33  A.  S.  R.  57.  Am.  Rep.  546;  Spering's  Appeal,. 71 

9.  Hnn  v.  Gary,  82  N  .Y.  65,  37  Pa.  St.  11, 10  Am.  Rep.  684;  Swentzel 
Am.  Rep.  546.  The  question  as  to  the  v.  Pean  Bank,  147  Pa.  St.  140,  23  Atl. 
liability  of  directors  in  banking  cor-  415,  30  A.  S.  B.  718,  15  L.R.A.  305; 
poration  for  mismanagement  has  been  North  Hudson  Mut.  BIdg.,  etc.,  Ass'n 
heretofore  treated  in  another  place,  w.  Childs,  82  Wis.  460,  52  N.  W.  600, 
See  Banks,  voL  3,  p.  458  et  seq.  33  A.  S.  R.  57. 

10.  Briggs  V,  Spauldiog,  141  U.  S.      Note:  55  L.R.A.  752. 

132,  11  S.  Ct.  924,  35  U.  S.  {L.  ed.)      12.  Warren  v.  Robinson,  19  Utah 
662;  Savings  Bank  of  Louisville's  As-  289.  57  Pac.  287,  75  A.  S.  R.  734. 
sij?nee  v.  Caperton,  87  Ky.  306,  8  S.      13.  Wallace  v.  Lincoln  Sav.  Bank, 
W.  885, 12  A.  S.  R.  488;  Hnn  «,  Gary,  89  Tenn.  630,  15  S.  W.  448,  24  A.  S. 
82  N.  Y.  65,  37  Am.  Rep.  546;  Sper-  R.  625;  North  Hudson  Mut. Bldg., etc., 
ing's  Appeal,  71  Pa.  St.  11.  10  Am.  Ass'n  v.  Childa,  82  Wis.  460,  52  N.  W. 
Rep.  684;  Swentzel  v.  Penn  Bank,  147  600,  33  A.  S.  R.  57. 
Pa.  St.  140,  23  Atl.  415,  30  A.  S.  R.      14.  Murphy  v.  Penniman,  105  Md. 
718,  15  L.R.A.  305  and  note;  Warren  452,  66  Atl.  282,  121  A.  S.  E.  583. 
V.  Robison.  19  Utah  289,  57  Pac  287,      Note:  55  L.R.A.  771. 
75  A.  S.  R.  734:  North  Hudson  Mut. 
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resident  bank  directors  whose  names  are  a  pledge  of  honest  man- 
agement, upon  which  the  public  makes  deposits  and  buys  stock  of 
the  bank,  does  not  excuse  such  directors  from  liability  for  the  negli- 
gence  and  mismanagement  of  the  resident  and  managing  directors, 
on  the  ground  that,  being  nonresidents,  they  could  not  give  proper 
attention  to  their  duties,  and  by  private  arrangement  it  was  agreed 
between  all  of  the  directors  that  they  should  not  be  required  to  do  so.'* 
Where  directors  have  not  profited  personally  by  their  bad  manage- 
ment, or  appropriated  any  of  the  property  of  the  corporation  to  their 
own  use,  courts  of  equity  treat  them  with  indulgence.** 

456.  Basis  of  Liability. — ^The  liability  of  officers  to  the  corporation 
for  damages  caused  by  negligent  or  unauthorized  acts  rests  upon  the 
common-law  rule  which  renders  every  agent  liable  who  violates  his 
authority  or  neglects  his  duty  to  the  damage  of  his  principal.  It  seems 
to  be  now  univei^Uy  agreed  that,  no  matter  whether  the  act  is  pro- 
hibited by  tiie  charter  or  by-laws,  the  liability  is  on  the  ground  of 
violation  of  authority  or  neglect  of  duty.*' 

457.  Errors  of  Judgment. — It  is  well  settled  that,  where  reasonable 
care  and  diligence  and  good  faith  have  been  exercised,  the  directors  are 
not  liable  for  losses  resulting  to  the  corporation  from  mere  errors  of 
judgment  on  their  part.'*  While  their  undertaking  implies  a  com- 
petent knowledge  of  the  duties  of  the  agency  assumed  by  them,  a.s 
well  as  a  pledge  that  they  will  diligently  supOTvise,  watch  over,  and 
protect  the  interests  of  the  institution  committed  to  their  care,  they 
do  not  undertake  that  they  possess  such  a  perfect  knowledge  of  the 
matters  imd  subjects  which  may  come  under  their  cognizance,  that 
they  cannot  err  or  be  mistaken  either  in  the  wisdom  or  legality  of 
the  means  employed  by  them."  So  it  is  to  be  remembered  that  the 
directors  have  the  same  interests  to  protect  and  subserve  as  other 

16.  Houston  1).  Tbomton,  122  N.  C.  71  Pa.  St.  11,  10  Am.  Rep.  684; 
365,  29  S.  E.  827,  65  A.  S.  B.  Hodges  v.  New  England  Screw  Co.,  1 
699.  R.  I.  312,  53  Am.  Dec.  624  and  note; 

16.  Korth  Hndson  Mut  Bldg.,  etc.,  Wallace  «.  Iiincolii  Sav.  Bank,  89 
Ass'n  V.  Childs,  82  Wis.  460,  52  N.  W.  Tenn.  630,  15  S.  W.  418,  24  A.  8.  R. 
600,  33  A.  S.  R.  57.  625;  Warren  v.  Robison,  19  Utah  289, 

17.  Briggs  V.  Spanlding,  141  U.  S.  57  Pae.  287,  75  A.  S.  R.  734;  Smith 
132,  11  S.  Ct.  924,  35  U.  S.  (L.  ed.)  v.  Cornelias,  41  W.  Va.  59,  23  S.  E. 
662;Holmesii.  WiUard,125N.  T.  75,  599.  30  L.R.A.  747;  North  Hudson 
25  N.  E.  1083,  11  LJI.A.  170;  North  Mut.  Bldg.,  etc.,  Ass'n  v.  Childs,  82 
Hudson  Mat.  Bldg.,  etc.,  Aas'n  v.  Wis.  460,  52  N.  W.  600,  33  A.  S.  R. 
Childs,  82  Wis.  460,  52  N.  W.  600.  33  57. 

A.  S.  R.  67.  Notes:  17  A.  8.  R.  97;  65  I..R.A. 

18.  Godbold  V.  Branch  Bank  at  lU-  761. 

bile,  11  Ala.  191,  46  Am.  Dee.  211;  19.  Godbold  v.  Branch  Bank  at  Uo- 
New  Haven  Trust  Co.  v.  Doherty,  76  bile,  11  Ala.  191,  46  Am.  Dec  211 
Conn.  555f  54  Atl.  209,  96  A.  S.  R.  .  (employment  and  remuneration  of  one 
239;  Hun  v.  Cary,  82  N.  T.  65,  37  of  their  number  aa  agent  of  the  eor- 
Am.  Rep.  546;  Appeal  of  Spering,  poration). 
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stockholders,  and  self-interest  naturally  prompte  them  to  look  after 
their  own.**  The  mere  fact  that  a  corporation  is  carrying  on  a  busi- 
ness which  is  ultra  vires  will  not  render  one  of  its  officers  liable  to  it 
for  losses  caused  by  his  error  of  judgment  in  matters  pertaining  to 
such  business.*  So  directors  are  not  liable  for  entering  into  contracts 
in  violation  of  the  charter  of  the  corporation,  if  the  mistake  did  not 
arise  from  the  want  of  such  care  as  an  ordinarily  prudent  man  takes 
in  his  own  affairs,  as  where  the  mistake  occurs  in  a  matter  as  to  which 
tlie  law  is  unsettled.*  It  has  been  held  that  if  the  power  of  the  direc- 
tors of  a  corporation  in  dealing  with  its  funds  is  doubtful,  requiring 
some  legal  knowledge  for  the  correct  understanding  of  its  limits,  the 
directors  may  be  entitled  to  some  protection  for  their  negligent  acts 
when  acting  under  the  advice  of  counsel,  but  that  such  advice  cannot 
avail  them  where  the  terms  of  the  power  are  plain  and  explicit.* 

458.  Want  of  Kaowledge,  Skill,  or  Competency. — It  has  been  said 
that  directors  are  not  liable  for  losses  resulting  to  the  corporation  from 
want  of  knowledge  on  their  part;  *  or  for  mistakes  of  judgment,  pro- 
vided they  were  honest,  and  provided  tbey  are  fairly  within  the  scope 
of  Uic  powers  and  discretion  confided  to  the  managing  body.'  But 
the  acceptance  of  the  office  of  a  director  of  a  corporation  implies 
a  competent  knowledge  of  the  duties  assumed,*  and  directors  can- 
not excuse  imprudence  on  the  ground  of  their  ignorance  or  inex- 
perience; and  if  they  commit  an  error  of  judgment  through  mere 
recklessness  or  want  of  ordinary  prudence  or  skill,  they  may  be 
held*  liable  for  the  consequences.'  Like  a  mandatary,  to  whom  he 
has  been  likened,  a  director  is  bound  not  only  to  exercise  proper  cfure 
and  diligence,  but  ordinary  skill  and  judgment  Ab  he  ia  bound  to 
exercise  ordinary  skill  and  judgment,  he  cannot  set  up  that  he  did  not 
possess  them.* 

459.  Liability  for  Default  of  Appointees  and  Agents. — The  direc- 
tors are  not  sureties  to  the  corporation  for  the  fidelity  of  an  inferior 
officer  or  agent  appointed  by  them,  so  as  to  be  liable  for  his  embezzle- 

20.  Appeal  of  Spering,  71  Pa.  St.  4.  Smith  v.  Cornelias,  41  W.  Va.  59, 

11,  10  Am.  Rep.  684;  North  Hudson  23  S.  E.  599,  30  L.R.A.  747. 

Mat  Bldg.,  ate.,  Abb'o  v.  Childs,  82  6.  Appeal  of  Spering,  71  Pa.  St  11, 

Wis.  460,  62  N.  W.  800,  33  A.  S.  R.  10  Am.  Rep.  684. 

37.  6.  Godbold  «.  Branch  Bank  at  Mo- 

1.  Holmes  v.  Willard,  125  N.  Y.  75,  bile,  11  Ala.  191,  48  Am.  Dec.  211; 
25  N.  E.  1083,  11  L.R.A.  170.  Warren  v.  Robinson,  19  Utah  289,  57 

2.  Appeal  of  Spering,  71  Pa.  St.  11,  Pac.  287,  75  A.  S.  R.  734;  Marshall  v. 
10  Am.  Rep.  684;  Hodges  v.  New  Eng-  Farmers'  etc.,  Bank  of  Alexuidria,  85 
land  Screw  Co.,  1  B.  I.  312,  63  Am.  Va.  676,  8  S.  E.  586, 17  A.  S.  B.  84,  2 
Dec.  624.  LJl.A.534. 

Note:  55  L.R.A.  759.  7.  Warren  v.  Bobiso^  19  Utah  288, 

3.  New  Haven  Trust  Go.  «.  Doberty,  57  Pac.  287,  75  A.  S.  B.  734. 
75  Conn.  556,  54  AtL  209,  96  A.  S.  B.     8.  Hun  v.  Gary,  82  N.  Y.  65,  37 
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ment$  and  defalcations  if  they  have  acted  prudently  and  in  good  faith 
and  had  no  knowledge  thai,  he  was  untrustworthy.*  On  the  other 
hand  directors  have  no  right  to  commit  the  management  of  the  affaixs 
of  a  corporation  to  a  cashier,  president,  or  other  officer,  or  to  a  com- 
mittee of  their  own  number,  and  thereafter  t^e  no  steps  to  keep 
themselves  informed  of  what  is  being  done  with  the  corporate  assets, 
and  if  they  do  so,  and  money  or  other  property  is  lost  through  pecula- 
tion, misconduct,  or  reckless  extravagance,  which  reasonable  care  and 
attention  on  their  part  would  have  prevented,  they  are  answerable.*' 
If  the  board  of  directors  of  a  corporation  delegate  its  business  and  the 
whole  management  and  control  thereof  to  its  executive  officers,  they 
cannot,  when  disaster  to  the  stockholders  and  creditors  ensues  throu^ 
carelessness  and  mismanagement  avoid  personal  liability  on  the  ground 
that  they  did  not  know  of  the  unfortunate  transactions,  and  were  igno- 
rant of  the  business.**  Still  if  there  was  no  negligence  on  the  part  of 
tlie  inferior  officer  or  agent  in  transacting  the  buaineaa  through  which 
the  loss  occurred,  the  directors  incur  no  liability  because  they  have 
failed  to  exercise  supervision  over  him.  Thus  directors  are  not  answer- 
able for  losses  resulting  from  loans  made  by  the  cashier,  on  the  ground 
that  they  neglected  their  duties  by  intrusting  to  him  the  sole  manage* 
ment  of  the  affairs  of  the  corporation  without  exercising  any  super* 
vision  over  him,  if  he  was  not  guilty  of  any  want  of  care  and  prudence 
in  making  the  loans  or  in  taking  steps  to  secure  or  collect  them.*- 
In  at  least  one  jurisdiction  the  directors  of  corporations  have  been 
mude  by  a  self-executing  constitutional  provision  personally  liable  for 
all  moneys  embezzled  or  misappropriated  by  the  officers  of  the  cor- 
poration during  the  term  of  office  of  such  directors.** 

460.  Joint  and  Several  Liability. — ^Directors  are  not  liable  for  the 
wrongful  acts  of  their  co-directors  if  they  do  not  connive  at  them, 
and  if  oidinaiy  care  on  their  part  would  not  have  averted  the  loss;  ^* 


9.  Briggs  t>.  Spaulding,  141  U.  S.  Marshall  v.  Farmers',  etc..  Bank  of 
132,  U  S.  Ct.  924,  35  U.  S.  (L.  ed.)  Alexandria,  85  Va.  676,  8  S.  E.  586, 
662;  Warner  tj.  Penoyer,  91  Fed.  587,  17  A.  S.  R.  84  and  note,  2  LRJL.  534. 
61  U.  S.  App.  372,  33  C.  C.  A.  222,     Note:  55  L.R^.  767. 

44  L.R.A.  761;  Sav.  Bank  of  Louis-     II.  Warren  v.  Bobison,  19  Utah  289, 
ville*8  Assignee  v.  Caperton,  87  Ky.  57  Pac.  287,  75  A.  S.  B.  734. 
306,  8  S.  W.  885,  12  A.  S.  R.  488;     12.  WaUace  tj>.  Lincoln  Sav.  Bank, 
Swentzel  v.  Penn  Bank,  147  Pa.  St.  89  Tenn.  630,  15  S.  W.  448,  24  A.  8. 
140,  23  Atl.  405,  415,  30  A.  S.  R.  R.  625. 

718,  15  L.R.A.  305;  Wallace  v.  Lin-  13.  Winchester  v.  Howard,  136  CaL 
coin  Sav.  Bank,  89  Tena.  630,  16  S.  432,  64  Pac.  692,  69  F»e.  77,  89  A. 
W.  448,  24  A.  S.  R.  625.  S.  R.  153. 

Notei:  63  Am.  Dec.  641;  66  hS,Ji.  14.  Briggs  v.  Spaolding,  141  U.  S. 
766.  132,  11  S.  Ct.  924,  35  U.  S.  (L.  ed.) 

10.  Fletcher  ti.  Eagle,  74  Ark.  585,  662;  Metropolitan  Elev.  Ry.  Co.  v, 
86  8.  W.  810, 109  A.  S.  R.  100;  Wal-  Kneeland,  120  N.  Y.  134,  24  N.  ^ 
laee  e.  Lincoln  Sav.  Bank,  89  Tenn.  381,  17  A.  S.  R.  619,  8  L.R.A.  257: 
630,  16  S.  W.  448,  24  A.  S.  R.  625;  Wallace  v.  Uncoln  Sav.  Bank,  89  T«ib. 
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so  the  executive  officers  are  not  responsible  for  the  nonfea-sance,  negli- 
gence, or  misfeasance  of  each  other  in  their  official  relations  without 
proof  of  joint  participation.' '  And,  a  fortiori,  directors  are  only 
liable  for  official  mismanagement  during  the  period  for  which  they 
were  chosen  and  acted;  they  cannot  be  held  liable  for  the  mismanage- 
ment of  tho  directors  of  a  preceding  year.**  Where  two  or  inoro 
officei-s  join  or  participate  in  the  wrongful  act  they  are,  as  a  general 
rule,  jointly  and  severally  liable;  there  is  no  right  of  contribution 
where  one  only  is  sued  and  i-harged ;  and  therefore  it  is  held  that  it 
is  not  necessary  to  make  parties  all  directors  who  liave  joined  in 
varying  degrees  in  the  act  complained  of.*'  It  seems  that  a  director 
is  not  severally  liable  for  the  act  of  a  majority  of  the  hoard  althcMUgh 
he  voted  with  it;  if  the  directora  composing  the  majority  are  liable  at 
all,  they  are  jointly  liable.*^  A  different  rule  is  maintained  in 
the  modern  coses  in  England  and  America,  in  cases  where  the  wrong- 
ful act  is  the  result  of  negligence  or  gross  misjudgment  and  is  not, 
in  and  of  itself,  illegal  or  a  violation  of  some  positive  law,  and  there 
exists  high  authority  in  such  cases  fop  holding  that  in  all  cases  where 
contribution  would  be  allowed  in  equity,  there  those  who  are  liable 
to  contribute  are  necessary  parties  to  a  suit  in  equity  to  obtain  redr&^s 
for  the  loss  ^hich  the  corporation  has  suffered.  Hence,  in  every 
such  case  it  is  important  to  determine  at  the  outset  whether  the  action 
shall  be  or  is  a  legal  or  equitable  one,  and,  if  the  latter,  whether  the 
necessary  parties  are  before  the  court  to  enable  it  to  make  a  proper 
and  complete  determination  of  the  controversy, 


461.  In  GeneraL — The  general  rule  of  agency  which  prohibits  an 
agent  from  representing  both  himself  and  his  principal  in  a  trans- 
action in  which  their  interests  are  adverse  and  antagonistic  applies 
where  a  corporate  officer  attempts  to  represent  both  himself  as  an 
individual  and  the  corporation  in  a  transaction  in  which  his  and  tlie 
corporate  interests  are  adverse  and  antegonistic.**  Actual  injury  is 


630,  15  S.  W,  448,  24  A.  S.  R.  625;  18.  Godbold  v.  Branch  Bank  at  Mo- 

Smith  V.  Cornelias,  41  W.  Vs.  58,  23  bile,  11  Ala.  191,  46  Am.  Dec.  211. 

S.  E.  599,  30  L.R.A.  747.  19.  North  Hudson  Mat.  BIdg.,  etc., 

Note:  53  Am.  Dec.  641.  Ass'n  v.  Cbilds,  82  Wis.  460,  52  N. 

16.  North  Hudson  Mut  Bldg.,  etc,  W.  600,  33  A.  S.  R.  57. 

Ass'n  ti.  Childs,  82  Wis.  460,  52  N.  20.  O'Connor  Min.,  etc.,  Co.  tt,  Coosa 

W.  600,  33  A.  S.  R.  57.  Furnace  Co.,  95  Ala.  614,  10  So.  290, 

Note:  55  L.U.A.  771.  36  A.  S-  R.  251  and  note;  Wilbur  v. 

16.  Bank  of  Matual  Kederaption  v.  Lynde,  49  Cal.  290,  19  Am.  Rep.  645; 
Hill,  56  Me.  385,  96  Am.  Dec.  470.  Davis  v.  Rock  Creek  Lumber,  etc,  Co., 

17.  North  Hudson  Mut.  Bldg.,  etc.,  55  Cal.  359,  36  Am.  Rep.  40;  Smith 
Ass'n  t).  Childa,  82  Wis.  460,  52  N.  W.  v.    Los    Angeles   Immigration,  etc., 
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600,  33  A.  S.  R.  57. 


Ass'n^  78  Cal.  289,  20  Pac.  677,  12 
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iwi  llie  principle  upon  wliicli  tlic  law  proceeds  in  condemning  such 
contrncts.  Fidelity  in  the  agent  is  wlmt  is  aimed  at,  and,  as  a  mean^j 
of  securing  it,  the  law  will  not  permit  Uie  agent  to  place  himself  in  a 
situfitinn  in  wliich  he  may  he  lenipfcd  hy  his  own  private  interest  to 
disregard  that  of  his  principsii.  Though  the  contractors  may,  aa 
niomljors  of  the  board,  have  in-icd  honestly,  and  solely  with  reference 
to  the  corijorate  inlcre.-i,  yet,  if  they  have  acted  otherwise,  they  occupy 
a  position  which  puts  it  in  their  power  to  conceal  the  evidence  of  tiie 
facts,  and  to  defy  detection.  If,  therefore,  such  contracts  were  to  be 
held  valid  until  shown  to  he  fraudulent  or  corrupt  the  result,  as  a 
general  rule,  would  bo  that  they  must  he  enforced  in  Pi)ite  of  fraud 
or  corruption.'  There  also  enters  into  it  the  legal  principle  that,  in 
order  to  make  an  exprtKs  contriict,  there  mupt  be  the  a^^sent  of  two 
stiyarate  independent  mind-?;  that  uo  man  can  effectually  make  a 
contrsK-t  with  himself.-  A  director  cannot,  according  to  the  better 
view,  form  part  of  a  quonim  to  act  on  a  proposition  in  which  his 
individual  interest  is  adverse  to  the  (rorporation  though  lie  does  not 
vote  upon  the  matter.*   So  in  case  of  a  joint  mortg;ige  to  secure  the 

A.  vS.  R.  53;  Curtin  v.  Salmon  River  547;  Marr  t?.  Marr,  73  N.  J.  Eq.  643, 

Hydraulic  Gold  Min.,  etc.,  Co.,  130  70  Atl.  375,  133  A.      R.  742;  Han- 

Cal.  :J4o,  (i2  Pac.  552,  80  A.  S.  R.  132;  over  Nat.  Bank  v.  American  Duck,  etc., 

Pacific  Vinegar,  etc..  Works  v.  Sniitli,  Co.,  148  N.  Y.  (il2,  43  N.  E.  72,  51 

145  Cal.  352,  78  Pae.  550,  104  A.  S.  A.  H.  R.  721;  Scott  v.  Farmers'  etc., 

R.  42  and  note;  Cliieago  Hansom  Cab  Nat.  Bank,  97  Tex.  3i,  75  S.  W,  7, 

Co.  V.  Yerkes,  141  111.  320,  30  N.  K.  104  A.  S.  li.  835;  Sweenv  v.  Grape 

(iri7,  33  A.  S.  R.  315;  Moore  v.  United  Sujjar  RcJiiiing  Co.,  30  AA'.  Va.  443,  4 

States  One  Stave  Barrel  Co.,  233  111.  S.  E.  431,  8  A.  S.  R.  88;  Pickett  v, 

544,  87  N.  E.  536,  128  A.  S.  R.  153;  Wiota  School  Dist.  No.  1,  25  Wis.  551, 

Port  V.  Russell,  36  Ind.  60,  10  Am.  3  Am.  Kcp.  105;  Haywood  v.  Lincoln 

Rep.  5;  Cliemical  Nat.  Bank  of  New  Lumber  Co.,  64  Wis.  639,  26  N.  W. 

York  V.  Wagner,  93  Kv.  525,  20  S.  184,  59  Am.  Rep.  46(i  note. 
W.  535,  40  A.  S.  R.  206;  Star  Mills      Notes:  17  A.  S.  R.  291;  103  A.  S. 

r.  Bail'jy,  140  Kv.  194,  130  S.  W.  R.  5G0. 

1077,  140  A.  S.  it,  370;  Cricbtoii  v.      1.  Pacific  Vincprar,  etc.,  Works  v. 

Webb  Press  Co.,  113  La.  167,  36  So.  Smith.  145  Cal.  352,  78  Pac.  550,  104 

!)20,  104  A.  S.  R.  500,- 67  L.R.A.  76;  A.  S.  R.  42;  Port  v.  Russell,  36  Ind. 

Kuropcan,  etc.,  Ry.  Co.  v.  Poor,  59  (10,  10  Am.  Rep.  5;  Hoffman  Steam 

Me.  277,  59  Am.  Pop.  4(»8  note;  lloff-  Coal  Co.  v.  Cumberland  Coal,  etc.,  Co., 

man  Sleam  Coal  Co.  v.  Cumberland  10  Md.  456,  77  Am.  Dec.  311;  Miner 

Coal,  etc.,  Co.,  10  Md.  456,  77  Am.  v.  Belie  Isle  Ice  Co.,  93  Mich.  97,  53 

Dec.  311:  Galkrv  v.  National  Excii.  N.  W.  218,  17  L.R.A.  412. 
Hank,  41  Mich.  169,  2  N.  W.  193,  32      2.  Pafific  Vinoear,  etc.,  Works  v. 

Am.  Rip.  149:  'IVn  Kvck  ti.  Pojitiac,  Smitli,  145  Cal.  352,  78  Pac.  550,  104 

etc.,  ir.  Co.,  74  :-Iin!i.  22(i.  41  N.  W.  A.  S.  R.  42. 

905,  16  '\.  R.  R.  633,  3  L.U.A.  378;      3.  Curtin  r.  SainuHi  River  Ilvtlraulie 

Miner  v.  Belle  Isle  Ice  Co.,  93  Micb.  Gold  Miu.,  etc.,  Co.,  130  Cal. '345,  62 

97,  53  N.  W.  218.  17  L.R.A.  413;  I'ac.  552,  80  A.  S.  R.  132;  Star  Mills 

fiarnes  v.  Spencer,  etc.,  Co.,  1(J2  Mit-li.  r.  Bailcv,  140  Kv.  194, 130  S.  W.  1077, 

509,  127  N.  W.  752,  139  A.  S.  R.  587  140  A.  S.  R.  370;  Miner  v.  Belle  Isle 

and   note;  Millsaps  t..  Chapman,  70  Ice  Co.,  93  Mich.  97,  r^li  N.  W.  218, 

Miss  942,  26  So.  369,  71  A.  S.  R.  17  L.H.A.  412;  McConnell  r.  Combina- 
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several  claims  of  directoi-s  any  dirct'tor  wlmse  claim  is  thereby  secured 
is  disqualified  to  act;*  and  u  director  is  dinqualified  to  vote  upon  a 
resolution  authorizing  the  renewal  of  two  notes,  one  of  which  is  in 
his  favor,  and  his  vote  cannot  be  treated  as  snfTicieni  to  sustain  that 
note  in  which  he  had  no  interu^t.^  On  thi^  principle  where  a  note  is 
made  by  the  directors  of  one  c()ii)or«tion,  as  individuals,  and  trans- 
ferred to  another  corporation,  one  of  the  makers  being  payee  and 
indoTser,  and  president  of  both  corporations,  he  cannot  consent  for 
the  creditor  to  any  arrangement  releasing  or  impairing  the  individual 
liability  of  himself  or  his  co-directors.*  Of  coui'se  the  rule  prohibiting 
a  director  or  other  corporate  ofiicer  from  representing  both  himself 
and  the  corporation  where  their  interests  are  adverse,  precludes  one 
from  contracting  with  the  corporation  where  the  corporation  is  repre- 
sented by  dummy  directors  who  are  under  his  control.'  Also  one  of. 
the  most  familiar  devices  resorted  to  by  directors  for  the  purpose  of 
furthering  their  own  interests  to  the  detriment  of  the  corporation  is 
that  of  forming  another  corporation  for  the  purpose  of  entering  into 
advantageous  contracts  or  transactions  with  the  principal  corporation; 
the  courts  do  not  hesitate  to  denounce  such  contracts  and  transactions 
when  brought  before  them.® 

462.  Qualification  of  General  Rule. — A  director  is  not,  however, 
precluded  by  his  official  position  from  entering  into  a  contract  with 
the  corporation,  and  in  many  instances  there  is  no  impropriety  in 
this  where  the  corporation  is  duly  repre-^ented  by  the  other  direc- 
tors ;  *  and  it  would  seem  that  the  mere  fact  that  a  director  with 

tion  Min.,  etc.,  Co.,  30  Mont.  239,  76  Notes:  17  A.  S.  R.  301;  139  A.  S.' 
Pae.  194,  104  A.  S.  R.  703;  Haywood  R-  606. 

«.  Lincoln  Lumber  Co.,  64  Wis.  639,  9.  Marine,  etc.,  Co.  v.  Bradley,  105 
20  N.  W.  184,  59  Am.  Rep.  466  note.  U.  S.  175,  26  U.  S.  fL.  ed.)  10^4; 
But  see  Buell  v.  Buckingham,  16  la.  Cop»ey  v.  8acrampnto  Bank,  133  Cal. 
284,  85  Am.  Dec.  516.  See  supra,  par.  059,  06  Pap.  7,  204,  85  A.  S.  R.  238 
432.  and  note;  Bri^^^s  v.  Chamberlain,  47 

4.  Haywood  v.  Lincoln  Lumber  Co.,  Colo.  382,  107  I'ae.  1082,  135  A.  S.  K. 
61  Wis.  639,  26  N.  W.  184,  59  Am.  223;  Beaoh  v.  Miller,  130  lU.  162,  22 
Rpp.  466  note.  X.  K.  464.  17  A.  S.  R.  291  and  note; 

6.  Smith  V.  Los  Angeles  Immifrra-  Buell  v.  Buekinglimii,  16  la.  284,  85 
tion,  etc.,  Ass'n,  78  Cal.  289,  20  Pac.  Am.  Dec.  516;  Uorrctt  v.  Burlington 
677,  12  A.  S.  R.  53.  Plow  Co.,  70  la.  697,  29  N.  W.  395, 

6.  Gallery  v.  National  Exeh.  Bank,  59  Am.  Rep,  461;  Iowa  Drug  Co.  r. 
41  Mich.  169,  2  N.  W.  193,  32  Am.  Sauers,  139  la.  72,  117  N.  W.  300, 
Rep.  149.  19  L.R.A.(N.S.)  115;  Ten  Evck  v. 

7.  Miner  v.  Belle  Isle  Ice  Co.,  93  Pontiac,  etc.,  R.  Co.,  74  Micb.  22ti,  41 
Mich.  97,  53  N.  W.  218,  17  L.R.A.  N.  W.  905,  Ifi  A.  S.  R.  633,  3  L.R.A. 
412  (lease  by  president  to  corporution  378;  Miner  v.  Belle  Isle  Ice  Co.,  93 
through  dummy  directors).  Mich.  97,  53  N.  W.  218,  17  L.R.A. 

8.  Warden  v.  Union  Pac.  Rv.  Co.,  -112;  Barnon  r.  Spencer,  etc.,  Co.,  162 
103  U.  S.  651,  26  U,  S.  (L.  ed.)  509.  Mich.  509,  127  N.  W.  752,  139  A.  S. 
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whom  the  contract  was  made  voted  at  the  directors'  meeting  authoriz- 
ing the  same,  would  not  necessarily  invalidate  the  contract,  where  the 
non-interested  directors,  who  themselves  constituted  a  quorum,  were 
unanimous  in  the  action.^^  So  the  rule  is  not  to  be  carried  so  far 
as  to  prevent  the  corporation  from  availing  itself  of  the  services  or 
property  of  an  officer  of  the  company,  if  necessary  for  its  convenience 
or  profit,  as  in  the  case  of  other  persons,  under  circumstances  implying 
a  contract  to  pay  a  reasonable  compensation  therefor.  And  where  a 
corporation  appropriates  and  uses  a  patent  owned  by  one  of  its  directors 
and  officers,  with  his  consent,  he  is  not  precluded  from  recovering  com- 
pensation upon  an  implied  contract;  still  the  fact  of  such  official 
relationship,  and  the  interest  of  the  officer  in  tlie  affairs  and  property 
of  the  corporation,  would  figure  prominently  in  determining  the  ques- 
tion of  fact  whether  or  not  a  contract  for  a  compensation  is  to  be 
implied.*^  As  has  been  seen,  the  same  general  rules  are  applicable 
to  contracts  of  an  officer  with  the  corporation  as  to  his  compensation. 
A  settlement  with  the  treasurer  by  a  board  of  directors  of  a  corporation 
is  not  invalid  because  the  treasurer  is  a  member  of  the  board. If 
all  of  the  stockholders  and  officers  in  their  individual  capacity  sell 
property  to  the  corporation,  the  case  is  merely  in  eff'ect  one  of  a  sale 
in  their  individual  capacity  to  themselves  in  their  corporate  capacity, 
and  they  are  the  sole  parties  to  be  affected,  if  there  are  no  creditors  to 
object;  and  no  just  criticism  is  possible  eitlier  upon  the  legality  or 
morality  of  the  transaction.^*  But  contracts  entered  into  between 
agents  of  a  corporation  and  the  corporation  will  always  be  scrutinized 
with  jealous  care  by  courts,  to  see  that  advantage  is  not  taken  of  the 
corporation,  or  the  rights  and  interests  of  its  stockholders  jeopardized." 
And  if  a  director  resigns,  buys  the  corporate  property  shortly  there- 
after, and  is  then  re-elected  a  director,  the  transaction  is  to  be  treated 
SB  though  he  were  a  director  when  the  property  was  purchased.^' 

R.  587  and  note;  Gambia  v.  Queens  475,  74  N.  W.  236,  42  L.R.A.  549. 

County  Water  Co.,  123  N.  Y.  91,  25  14.  Seymour  v.  Spring  Forest  Cem- 

N:  E.  201,  9  L.R.A.  527;  Troy  Min.  etery  Assoc.,  144  N.  Y.  333,  39  N.  E. 

Co.  V.  White,  10  S.  D.  475,  74  N.  W.  365,  26  L.R.A.  859. 

336,  42  L.R.A.  649;  New  Memphis  15.  Ten  Eyck  v.  Pontiae,  etc.,  B. 

Gaslisht  Co.  Cases,  105  Tcnn.  268,  60  C*.,  74  Mich.  226,  41  N.  W.  905,  16 

S.  W.  206,  80  A.  S.  R.  880;  Singer  w.  A.  S.  R.  633,  3  L.R.A.  378;  Miner  v. 

Salt  Lake  City  Copper  Mfg.  Co.,  17  Belle  Isle  Ice  Co.,  93  Mich.  97,  53  N. 

Utah  143,  53  Pap.  1024,  70  A.  S.  R.  W.  218,  17  L-R-A.  412;  New  Memphis 

773;  Griffith  «.  Blackwater  Boom,  etc..  Gaslight  Co.  Cases,  105  Tenn.  268,  60 

Co.,  55  W.  Vtt.  604,  48  S.  E.  442,  69  S.  W.  206,  80  A.  S.  R.  880;  Singer 

L.R.A.  124.  Salt  Lake  City  Copper  yfg.  Co.,  17 

10.  Note:  139  A.  S.  R.  618.  Utah  143,  53  Pae.  1024,  70  A.  S.  R.' 

11.  Deano  r.  Hodge,  ;J5  Minn.  146,  773. 

27  N.  W.  917,  59  Am.  Rep.  321.  16.  Millsaps  v.  Chapman,  76  Miss. 

12.  See  svpra,  par.  445  et  seq.         942,  26  So.  369,  71  A.  S.  B.  547.      ^ ' 

13.  Troy  Min.  Co.  v.  White,  10  8.  D. 
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463.  Ratification  and  Right  of  Creditors  to  Object— The  nde  that 
a  director  or  other  officer  cannot  act  for  the  corporation  in  a  matter 
in  which  he  is  interested  is  intended  for  the  benefit  of  the  corporation 
and  its  stockholders  who  may,  like  an  individual,  elect  to  confirm  a 
transaction  which  could  have  been  repudiated,  in  which  case  the  con- 
tract becomes  fully  binding  on  tiie  corporation  to  the  same  extent 
as  any  other  duly  ratified  contract  entered  into  by  an  unauthorized 
agent.^^  So  the  rule  is  for  the  benefit  of  the  corporation  and  its  stock- 
holders, and  does  not  extend  to  its  creditors  in  the  absence  of  fraud, 
and  when  a  disposition  of  the  property  of  a  corporation  is  assailed  by 
its  creditors,  they  are  not  clotiied  with  the  right  of  the  corporation 
or  of  its  stockholders  to  set  it  aside  solely  on  the  ground  that  it  was 
altered  into  by  representatives  who  had  put  themselves  in  a  relation 
imtagonistic  to  the  interests  of  their  principal.  Corporation  creditors 
can  only  impeach  such  a  transaction  on  proof  of  the  insolvency  of 
the  corporation  at  the  time  of  its  consummation,  or  that  it  was  entered 
into  with  intent  to  hinder,  delay,  or  defraud  them.'* 

Acquiring  A  dverse  Rigkia  and  Interests 

464.  In  General. — ^In  pursuance  of  the  rule  by  which  equity 
requires  that  confidence  shall  not  be  abused  by  the  party  in  whom 
it  is  reposed,  and  which  it  enforces  by  imposing  a  disability,  either 
partial  or  complete,  upon  the  party  intrusted  to  deal,  on  his  own 
behalf,  in  respect  to  any  matter  involved  in  such  confidence,  the 
raurts  should  not  hesitate,  when  a  director  attempts  in  violation  of  his 
duty  to  acquire  interests  adverse  to  his  corporation,  to  hold  him  as  a 
trustee  for  the  corporation."  Thus  a  corporate  officer  whose  duty  it 
was  to  pay  the  taxes  on  land  owned  by  the  corporation  will  not  be 
permitted  to  acquire  title  at  a  tax  sale  made  because  of  a  failure  to 
pay  the  taxes.™  So  a  director  who  takes  a  renewal  to  himself  of  a 
lease  to  the  corporation  of  property  will  be  held  to  have  taken  for  its 
benefit,'  and  if  he  thereafter  on  request  assigns  it  to  the  corporation, 
which  assignment  is  invalid  because  not  assented  to  by  the  lessor,  he 

17.  O'Connor  Min.,  etc.,  Co.  Coosm  Exposition,  79  Minn.  488,  82  N.  W. 
Furnace  Co.,  95  Ala.  614,  10  So.  290,  984,  50  L.R.A.  273;  Hoyle  ».  Platts- 
36  A.  S.  R.  251;  Barnes  «.  Spencer,  burg,  etc.,  Co.,  54  N.  Y.  314,  13  Am. 
etc.,  Co.,  162  Micb.  509,  127  N.  W.  Rep.  595. 

752,  139  A.  S.  R.  687  and  note.   See  Note:  37  A.  S.  9-  221.    And  see 

i^fra,  par.  663  et  $eq.,  as  to  ratification  supra,  par.  441,  as  to  the  fiduciary  re< 

by  tbe  corporation  a£  contracts  entered  lation  of  a  director  to  the  corporation, 

into  by  officers  or  agents  without  au-  20.  Collins  v.  Hoffman,  62  Wash, 

thority.  278,  113  Pac.  625,  Ann.  Cas.  1913A  1. 

18.  O'Connor  Min.,  etc,  Co.  v.  Coosa  1.  McCourt  v.  Singers-Bigger,  145 
Foxnaee  Co.,  95  Ala.  61^  10  So.  290,  Fed.  103,  76  C.  G.  A.  73.  7  Ann.  Cas. 
36  A.  S.  R.  251.  287  and  note. 

19.  Janney  v.  Minneapolis  Industrial 
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38  auBwerable  to  the  corporation  for  the  excess  of  rent  it  is  compelled 
to  pay  in  order  to  obtain  another  lense  of  the  property,  together  with 
the  reasonable  costs  and  expenses  of  obtaining  it.'  It  has  been  said 
that,  as  a  general  rule,  if  a  director  purchases  any  claim  against  the 
corporation  it  is  in  trust  for  the  corporation.'  On  the  other  hand 
authorities  have  refused  to  apply  the  rule  as  to  trustees  proper  in  its 
full  force  to  directors  of  a  corporation;  and  it  has  been  held  that 
directors  of  a  going  corporation  are  not  by  virtue  of  their  office  pre- 
cluded from  buying  bonds  or  other  obligations  of  the  company  at  a 
discount  with  the  right  to  enforce  them  against  the  company  for  their 
full  amount.*  So  it  has  been  held  that  a  secretary  of  a  building  and 
loan  association  is  not  prevented  by  his  relation  to  the  association  from 
acquiring  by  assignment  an  insurance  policy  taken  out  by  a  member 
on  his  life  for  the  benefit  of  the  association  contrary  to  public  policy, 
so  as  to  prevent  his  compelling  the  association  to  account  in  case  it 
receives  the  proceeds  of  the  policy.*  The  general  rule  that  the  pos- 
session of  a  trustee  or  agent  is  not  deemed  adverse  to  his  cestui  que 
trust  or  principal,'  applies  to  Uie  officers  of  corporations  who  have 
possession  of  land  belonging  to  the  corporation  until  they  have  notice 
to  it  of  an  intent  to  hold  for  their  personal  benefit; '  and  if  the  cor- 
poration subsequently  enters  into  possession  through  another  of  its 
officers,  the  former  officer  cannot  maintain  forcible  entry  and  detainer 
against  the  corporation.*  One  who  employs  a  director  of  a  corporation 
to  purchase  property  or  stock  of  the  corporation  cannot,  in  an  action 
by  the  director  to  recover  his  compensation,  object  that  he  was  acting 
contrary  to  the  interests  of  the  corporation  and  stockholders.* 

465.  Purchase  of  Corporate  Property  at  Judicial  Sale. — As  a  gen- 
eral rule,  where  the  property  of  a  corporation  is  sold  at  an  execution 
sale,  it  seems  tltat  a  director  cannot  become  a  purchaser  except  subject 
to  the  right  of  the  corporation  to  disaffirm  the  sale  and  demand  a 
resale.*"  This  rule  does  not  apply  to  a  sale  on  a  judgment  recovered 
by  the  director  against  the  corporation.**  But  before  a  director  to 
whom  the  sole  management  of  the  corporate  affairs  is  intrusted  seeks 

2.  McQaw  V.  Acker,  Merrall,  etc.,  Am.  Dec.  228. 

Co.,  Ill  Md.  153,  73  AtL  731,  134  A,  8.  Hoffman  v.  Rcichert,  147  lU.  274, 

8.  R.  592.  35  N.  E.  527,  37  A.  S.  R.  219. 

3.  European,  etc.,  Ry.  Co.  v.  Poor,  9.  Briggs  v.  Chamberlain,  47  Colo. 
59  Me.  277,  59  Am.  Rep.  468  note.  382,  107  Pac.  1082,  135  A.  S.  R.  223. 

4.  Seymour  v.  Spring  Forest  Ceme-  10.  Hoyle  v.  Plattsburgh,  etc.,  R. 
tery  Assoc.,  144  N.  T.  333,  39  N.  E,  Co.,  54  N.  Y.  314,  13  Am.  Rep.  595. 
365,  26  L.R.A.  859.  11.  Hoffman  tj.  Reicliert,  147  lU.  274, 

5.  Tate  v.  Commercial  Bldg.  Ass'n,  35  N.  E.  527,  37  A.  S.  R.  219;  see  also 
97  Va.  74,  33  S.  E.  382,  76  A.  S.  R.  Marr  v.  Marr,  73  N.  J.  Eq.  643,  70 
770,  45  L.R.A.  243.  Atl.  375,  133  A.  S.  R.  742;  Hoylo  t>. 

6.  See  Adverse  Possession,  vol.  1,  Plattsburgh,  etc.,  R.  Co.,  54  N.  T.  314, 
p.  753  et  seq.  13  Am.  Rep.  595. 

7.  Yeasey  «.  Orafa&m,  17  Oa.  99,  63 
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to  enforce  his  claim  and  sell  the  corporate  property  under  execution, 
he  should  relinquish  his  trust  pro  hac  vice,  openly  and  with  fair  notice 
to  his  co-directors  or  stockholders.''  As  between  a  mortgagee  of  cor- 
porate property  under  an  unrecorded  mortgage  and  a  director  who  had 
recovered  a  judgment  against  the  corporation  and  purchased  the  mort- 
gaged property  at  a  sale  under  his  execution,  the  purchase  is  not  to  be 
considered  wholly  invalid,  because  l^e  right  of  the  mortgagee  is  not 
greater  than  that  of  the  corporation,  which  is  to  obtain  the  highest 
possible  price  for  the  property  and  to  attempt  this  by  a  re:^ale;  and 
until  it  should  have  produced  an  amount  exceeding  that  due  upon  the 
execution,  there  could  have  been  no  surplus  to  which  the  corporation 
could  have  been  entitled,  and  about  which  the  mortgagee,  under  the 
mortgage,  wliich  was  a  valid  lien  on  the  property  sold  as  against  thp 
corporation,  might  have  maintained  with  it  a  contest.  The  mta-tgageo 
cannot  go  beyond  his  own  equitable  right,  either  directly  or  through 
the  medium  of  the  corporation ;  and  his  right  does  not  anse  until  the 
executions  are  satisfied.'*  It  is  clear  upon  principle  that  where  the 
legal  title  and  conti-ol  of  all  of  the  property  of  a  corporation  is  vested  in 
an  assignee  or  receiver,  in  trust  for  the  benefit  of  its  creditors,  and  the 
court  orders  the  property  sold  for  the  purposes  of  the  trust,  a  director 
creditor,  having  interests  to  protect,  may  in  good  faith  purchase  the 
property  at  such  sale,  and  acquire  thereby  the  absolute  title  thereto. 
Especially  is  this  so  where  there  are  other  active  directors,  and  the  pale 
is  made  subject  to  confirmation  by  the  court,  and  is  approved  by  it.^* 
So  a  director  who  in  good  faith  loans  his  credit  to  the  corporation  and 
takes  its  ntortgage  bonds  as  indemnity  acquires  the  same  right  as  any 
other  mortgagee  to  protect  himself,  even  to  the  extent  of  being  a 
purchaser  at  a  foreclosure  sale,  which  is  rendered  inevitable  through 
no  fault  of  his.'^  But  in  all  such  cases  the  director  must  act  in  the 
utmost  good  fa;th,  for  the  transaction  will  be  jealously  scrutinized.'* 

Misreprea&ntatum  of  Financial  Condition  of  Corporation 

466.  In  GeneraL — ^The  officers  of  a  corporation  are  pei'sonally  liable 
for  fraudulent  representations  as  to  the  financial  condition  of  the 
corporation,  to  third  persons  who  in  reliance  on  such  representations 
deal  with  the  corporation  and  incur  losses  by  reason  of  its  insolvent 
oondition."    And,  as  in  other  cases  of  fraud,  it  is  not  essential 

12.  Man-  v.  Marr,  73  N.  J.  Eq.  643,  Co.  Cases,  105  Tenn.  268,  60  S.  W.  206, 
70  Atl.  375,  133  A.  S.  R.  742.  80  A.  S.  R.  880. 

13.  Hoyle  v.  Flattsburgb,  etc.,  R.  16.  Janney  v.  Minneapolis  Industrial 
Co.,  54  N.  Y.  314,  13  Am.  Rep.  595.  Exposition,  79  Minn.  488,  82  N.  W. 

14.  Janney  v.  Minneapolis  Industrial  984,  50  L.R.A.  273. 

Exposition,  79  Minn.  488,  82  N.  W.  17.  Henry  v.  Dennis,  95  Me.  24,  49 
S84,  50  L.R.A.  273.  Atl.  58,  83  A.  8.  R.  363  and  note. 

Ifi.  In  re  New  Memphis  Quligbt 
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that  the  representations  be  made  directly  to  the  complaining  party 
if  they  were  made  in  such  a  way  that  he  was  entitled  to  act  upon 
Ihem.**  The  publication  by  savings  bank  directors  of  a  false  state- 
ment that  the  directors  and  stockholders  are  personally  liable  for 
its  debts,  gives  one  who  makes  a  deposit  on  the  faith  of  the  publication 
an  action  for  de<::eit  ogainst  the  directors.*'  So  the  directors  of  an 
insurance  company  are  liable  pei-sonally  to  an  assured  who,  by  reason 
of  the  insolvency  of  the  company,  has  been  unable  to  recover  upon  his 
policy,  where  they  have  fraudulently  made  and  published  false  repre- 
sentations as  to  the  financial  condition  of  the  company,  whereby  the 
plainti£F  w^  induced  to  insure  therein.*"  Similarly  the  directors  are 
liable  for  fraud  to  third  persons  who  purchase  the  stock  of  the  cor- 
poration in  reliance  on  their  fraudulent  representations  as  to  the 
financial  condition  of  the  corporation.'  But  it  seems  that  officers  of 
a  corporation  who  issue  a  fraudulent  prospectus  to  sell  treasury  stock 
are  not  liable  in  damages  for  the  fraud  to  one  who,  in  reliance  upon  it, 
purchases  from  an  individual  stock  which  is  owned  by  him,  and  in 
which, the  corporation  has  no  interest.*  It  has  been  held  that  directors 
who  falsely  represent  its  condition  to  a  stockholder,  knowing  that  he 
seeks  information  to  guide  his  deci^on  as  to  selling  his  stock,  are 
liable  for  the  damages  sustained  by  him  on  account  of  their  mis- 
representations.' 

467.  Knowledge  of  Financial  Condition. — It  has  been  held  that  if 
false  and  fraudulent  statements  arc  put  forth  under  the  authority  of 

directors,  it  is  not  necessary  that  they  should  know  them  to  be  such; 
it  is  their  duty  to  know  them  to  be  true,  and  they  are.hable  for  dam- 
ages sustained  by  anyone  dealing  with  the  corporation,  relying  on 
the  truth  of  such  reports.*  Some  authorities  however  recognize  that, 
at  the  present  time,  the  affairs  of  corporations  are  generally  largely 
intruisted  to  managing  officers;  that  the  directors  generally  cannot 

18.  Salmon  v.  Richardson,  30  Conn.  S.  W.  35G,  36  A.  S.  R.  586. 

360,  79  Am.  Dec.  2^;  Henry  v.  Den-  Notes:  85  A.  S.  R.  389:  Ann.  Cas. 

nis,  95  Me.  24,  49  Atl.  58,  85  A.  S.  R.  1912A  435. 

365  and  note;  Peck  v.  Gurney,  U  R.  6  2.  Cheney  «.  Dickinson,  172  Fed. 

H.  L.  377, 43  L.  J.  Ch.  19,  22  \T.  R.  29,  109,  96  C.  C.  A.  314,  28  L.R.A.(N.S.) 

7  Eng.  Rul.  Cas.  527;  Scott  v.  Dixon,  359  and  note;  Peck  v.  Ourney,  L.  R. 

29      J.  Exch.  62,  7  Eng.  Rol.  Gas.  6  H.  L.  377,  43  L.  J.  Cfa.  19,  22  W.  R. 

522.  29,  7  Eng.  Rol.  Cas.  527. 

19.  Westervelt  v.  Demarest,  46  K.  Note:  7  Eng.  RoL  Cas.  294. 

J.  L.  37,  50  Am.  Rep.  400.  3.  Rothmiller  v.  Stein,  343  N.  T. 

20.  Salmon  v,  Richardson,  30  Conn.  581,  38  N.  E.  718,  26  LJt.A.  148. 
360,  79  Am.  Dec.  255.     Sco  also  4.  ivramerow  v.  National  Lead  Co., 
Rohrschneider  v.  Knickerbocker  L.  Ins.  206  111.  626,  69  N.  E.  504,  99  A.  6.  B. 
Co.,  76  N.  Y.  216,  32  Am.  Rep.  290.  1!)6;  Solomon  r.  Bates,  118  N.  C.  311, 

Note:  85  A.  S.  R.  391.  2i  S.  E.  478,  54  Am.  Rep.  725;  Hons- 

1.  Hinkley  v.  Sne  Oil.  etc.,  Co.;  133  ton  v.  Thornton,  122  N.  C.  365,  29  S. 

la.  30G,  107  N.  W.  629,  139  A.  S.  R.  E.  827,  65  A.  S.  R.  699. 

664;  Pruitt  r.  TrimMe,  92  Ky.  176,  17  Note:  85  A.  S.  R.  389. 

486 


7  E.  C.  L. 


COBPOBATIONS 


«  468 


Icnow  and  have  not  the  ability  or  knowledge  requisite  to  learn  the 
true  condition  of  the  affairs  of  the  corporation;  that  they  select  agents 
in  whom  they  have  confidence  and  largely  trust  to  them;  that  they 
publish  their  statements  and  reports,  relying  upon  figures  and  facts 
furnished  by  such  agents ;  *  and  it  would  seem  more  nearly  accurate 
to  say  that  if  directors  issue  false  statements  concerning  the  corpora- 
tion, which,  while  they  do  not  know  them  to  be  false,  they  ought  to 
have  known,  and  by  the  use  of  ordinary  diligence  such  as  it  was  their 
duty  to  exercise  might  have  known,  to  be  so,  they  are  liable  to  those 
relying  on  such  reports  to  their  injury.'  A  statement  made  in  good 
faith,  and  after  due  care  in  ascertaining  the  condition  of  the  company, 
will  not,  it  is  believed,  render  the  directors  liable,  tliough  it  proves 
untrue.' 

Enforcement  of  Liability  for  Miscondwt 

468.  Remedy  for  Enforcement  in  General. — The  remedy  of  the 
corporation  for  the  misconduct  of  an  otiicer  is  either  at  law  or  in 
equity  according  to  the  nature  of  the  case.^   While  courts  of  law 

generally  treat  the  directors  as  agents,  courts  of  equity  treat  them 
as  trustees,  and  hold  them  to  a  strict  account  of  any  breach  of  the 
trust  relation.  For  all  practical  purposes  they  are  trustees,  and  may 
be  called  upon  in  equity  to  account  for  their  oiBcial  conduct.^  And  it 
has  been  held  that  no  recovery  can  be  had  at  law  against  a  minority 
of  the  board  of  directors  of  a  corporation  for  misconduct  or  negli- 
gence, inasmuch  as  they  can  act  only  when  lawfully  assembled,  and. 
their  duties  are  devolved  on  them  as  a  board  and  not  individually." 
Id  at  least  one  state  the  equitable  jurisdiction  of  the  courts  to  en- 
force the  liability  of  directors  for  misconduct  is  restricted,  and  the 
rule  seems  to  be  that  where  an  action  is  to  hold  persons  responsible 

6.  Wakeman  v.  Dalley,  51  N.  Y.  27,  note;  Wmpliy  v.  Penniman,  105  Md. 

10  Am.  Rep.  551.  452,  66  Atl.  282,  121  A.  S.  R.  583; 

6.  Prewitt  v.  Trimble,  92  Ky.  176,  AYineburgli  v.  United  States  Steam, 
17  S.  W.  356,  36  A.  S.  R.  586;  Seale  etc.,  Ry.  Advertising  Co.,  173  Mass. 
V.  Baker,  70  Tex.  283,  7  S.  W.  742,  GO,  53  N.  E.  145,  73  A.  S.  R.  261; 
8  A.  S.  R.  592.  :March  u.  Eastern  R.  Co.,  40  N.  H.  548, 

Note :  85  A.  S.  R.  389.  77  Am.  Dec.  732;  Williams  v.  McKay, 

7.  Wakeman  v.  Dalley,  51  N.  Y.  27,  40  N.  J.  Eq.  ISO,  53  Am.  Rep.  775; 
10  Am.  Rep.  551;  Kountze  «.  Kennedy,  Rnbinson  i;.  Smith,  3  Paige  (N.  Y.) 
147  N.  Y.  124,  41  N.  E.  414,  49  A.  S.  R.  24  Am.  Dec.  212;  Bosworth  v. 
651,  29  L.R.A.  360.  Allen,  168  N.  T.  157,  61  N.  E.  163, 

Note:  85  A.  S.  R.  389.  85  A.  S.  R.  667,55  L.R.A.  751;  Hodges 

8.  North  Hudson  Mut.  Bldg.,  etc.,  v.  New  England  Screw  Co.,  1  E  I. 
As.s'n  V.  Chil<is,  82  Wis.  4G0,  52  N.  W.  312,  53  Am.  Dec.  624;  Luther  v.  C.  J. 
600,  33  A.  S.  R.  57.  Luther  Co.,  118  Wis.  112,  94  N.  W, 

Note:  7  Ann.  Cas.  1122.  69,  99  A.  S.  R.  977. 

9.  Neall  v.  HUl,  16  Cal.  145,  76  Am.      Note:  2  L.R.A.  534. 

Dec.  508;  Emerson  v.  Gaither,  103  10.  North  Hudson  Mut.  BJdg.,  etc., 
Md.  564,  64  Atl.  26,  7  Ann.  Cas,  1114  Ass'n  r.  CIiiMs,  83  Wis.  460,  52  N.  W. 
aod  note,  8  L.R.A.(N.S.)   738  and  600,  33  A.  S.  R.  57. 
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to  the  receiver  of  a  corporatioh  for  a  neglectful  and  wrongful  perform- 
ance of  their  duties  as  directors^  and  to  recover  the  losses  sustained 
by  the  corporation,  the  action  is  one  at  law,  and  something  more  ia 
required  to  warrant  the  intervention  of  a  court  of  equity  than  mere 
allegations  showing  that  the  acts  complained  of  were  numerous  and 
complicated,  that  they  are  difficult  of  ascertainment  without  a  discov- 
ery with  respect  to  them,  and  that  a  multiplicity  of  actions  would  be 
necessary  if  all  the  directors  who  were  in  office  during  the  whole  or  a 
part  of  Uie  time  within  which  the  acta  complained  of  were  committed 
could  not  be  associated  as  defendants  in  one  action.**  In  a  suit  against 
former  directors  of  a  corporation  who,  in  pursuance  of  a  conspiracy, 
dispose  of  their  shares,  resign  their  oflice,  and  turn  over  the  corpora- 
tion and  its  property  to  irresponsible  directors  who  are  elected  in 
their  stead,  recovery  may  be  had  in  a  single  action  for  all  the  conse- 
quences of  such  conspiracy,  including  the  moneys  received  by  such 
directors,  losses  in  the  management  of  their  successors,  and  tlie  set- 
ting aside  of  contracts  made  by  them.  The  cause  of  action  is  the 
wrongful  conspiracy,  however  numerous  may  be  its  ref^uUs.**  A  bill 
seeking  to  hold  several  directors  of  a  bank  liable  for  losses  caused  by 
unlawful  loans  and  dividends  extending  over  a  series  of  years,  during 
some  of  which  a  part  of  the  defendants  were  not  members  of  the 
board  of  directora,  and  were  in  no  way  responsible  for  the  losses,  is 
multifarious."  But  a  bill  by  the  receiver  of  a  corporation  against 
the  directors,  alleging  that  all  of  the  defendants  were  connected  with, 
or  responsible  for,  all  the  acts  complained  of  as  constituting  negligence 
and  misfeasance  in  their  management  of  corporate  affairs,  is  not  multi- 
farious as  joining  independent  matters  and  defendants  who  have  no 
joint  liabihty.**  And  a  defendant  in  a  bill  charging  several  acts  of 
wrongdoing,  in  all  of  which  he  was  concerned,  cannot  object  because 
others  are  made  defendants  who  had  no  part  in  a  portion  of  the  illegal 
transactions.**  The  fact  that  the  corporation  is  a  foreign  corporation 
does  hot  preclude  a  court  of  equity  from  assuming  jurisdiction  of  a 
suit  to  compel  an  officer  to  account  for  ofTicial  misconduct.**  The 
question  as  to  tlie  survival  of  the  cause  of  action  against  the  estate  of 
a  deceased  corporate  officer  for  misconduct  in  office  has  been  heretofore 
discussed.*' 

11.  Kote:  7  Ann.  Cos.  1122.  15.  Emerson  v.  Gaitber,  103  Md. 

12.  Bosworth  V.  Allen,  168  N.  T.  157,  5G4,  64  Atl.  26,  7  Ann.  Gas,  1114,  8 
61  N,  E.  163,  85  A.  S.  R.  667,  5o  L.R.A.(N.S.)  738. 

L.R.A.  751.  16.  Wincburgh   v.   United  Staten 

13.  Emerson  v.  Gaitber,  103  Kd.  Steam,  etc.,  Ry.  Advertising  Go.,.  173 
r)64,  64  Atl.  2G,  7  Ann.  Cas.  1114,  8  Uass.  60,  53  N.  E.  146,  73  A.  S.  R. 
L.R.A.(N.S.)  738.  261. 

14.  Murphy  v.  Penniman,  105  Md.  17.  See  Abatescemt  and  Revival, 
452,  66  Atl.  282, 131  A.  S.  R.  583.        voL  1,  p.  44. 
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469.  Who  Hay  Complain  of  Official  Hiscondnct  In  GeneraL — If 

any  stockholders  are  entitled  to  complain  of  the  acts  of  the  officers 
of  the  corporation  in  the  mismanagement  of  its  affairs,  there  can  be  no 
doubt  of  its  right  and  duty  to  maintain  a  suit  to  redress  the  wrong. 
Primarily  a  corporation  is  the  proper  party  to  sue  for  wrongs  to  iteelf 
through  official  misconduct.**  And  this  is  true  though  the  wrongdoers 
continue  to  be  stockholders  and  will  as  such  share  in  the  proceeds  of 
the  recovery ;  on  the  other  hand,  if  all  of  the  present  stockholders  are 
precluded  from  complaining  of  the  mismanagement,  the  corporation 
cannot  maintain  a  suit  in  equity  therefor  for  such  stockholders'  bene- 
fit.'* The  receiver  of  a  corporation  as  its  representative  may  sue 
to  enforce  the  liability  to  the  corporation  for  official  misconduct," 
and  in  case  of  the  insolvency  of  the  corporation,  a  creditor's  bill 
may  be  maintained  therefor.*  An  assignee  of  all  the  assets  of  an 
insolvent  corporation  after  such  assignment  has  been  held  to  rep- 
resent the  corporation  as  well  as  its  creditors;  and  unless  he  refuses 
to  do  so,  is  alone  authorized  to  brin^  an  action  against  the  late  directow 
of  the  corporation  for  their  negUgence  and  mismanagement  of  its 
affairs.*  A  stockholder  cannot  complain  of  the  action  of  the  directors 
in  improperly  declaring  and  paying  dividends;  as  has  been  perti- 
nently said,  this  is  asking  the  directors  to  pay  over  again  to  the  share- 
holders what  they  had  already  received  as  dividends.'  And  the  officers 
of  a  corporation  who  are  sued  by  stockholders  for  damages  due  to 
carrying  on  business  not  authorized  by  its  charter  may  defend  by 
showing  the  stockholders'  acquiescence  in  or  assent  to  the  business, 
express  or  implied.*  < 

470.  Right  of  Subsequent  Stockholder  to  Complain.— It  is  well 
settled  that  a  purchaser  of  stock  cannot  complain  of  the  prior  acts 
and  management  of  the  corporation ;  ^  and  this  rule  has  been  said 
to  be  based  on  sound  principles  of  equity  *  and  to  be  justified  also  by 

18.  Bosworth  u.  Allen,  108  N.  T.  64  Atl.  26,  7  Ann.  Gas.  1114,  8  L.R.A. 

157,  61  N.  B.  163,  85  A.  S.  R.  667,  55  (N.S.)  738;  Wallace  v.  Lincoln  Sav. 

L.R.A.  751;  Hodges  v.  New  England  Bank,  89  Teiin.  630,  15  S.  W.  448,  24 

Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  A.  S.  R.  625. 

624  and  note;  Wallace  v.  Lincoln  Bav.  4.  Holmes  v.  Willard,  125  N.  Y.  75, 

Bank,  89  Tenn.  630,  15  S.  W.  448,  24  25  N.  y..  1083, 11  L.R.A.  170;  Wormser 


19.  Home  F.  Ins.  Co.  v.  Barber,  67  83,  76  N.  E.  1036,  112  A.  S.  R.  596, 
Neb.  644,  03  N.  W.  1024,  108  A.  S.  R.  6  Ann.  Cas.  123. 

716,  60  L.RA.  927.  6.  Alexander  v.  Searcy,  81  Ga.  536, 

20.  Note:  53  Am.  Dee.  644.    See  8  8.  E.  630,  12  A.  S.  R.  337;  fluiiu- 


1.  Warner  r.  Hopkins,  111  Pa.  St.  N.  W.  1024,  108  A.  S.  K.  716,  60 
328,  2  Atl.  83,  56  Am.  Rep.  206.  L.R.A.  927. 

2.  Wallace  v.  Lincoln  Sav.  Bank,  89  6.  Home  F.  Ins.  Co.  d.  Barber,  67 
Tenn.  630,  15  S.  W.  448,  24  A.  S.  R.  Neb.  614,  93  N.  W.  1024,  108  A.  S.  R. 
625.  716,  60  L.E.A.  927. 

S.  Emerson  v.  Gaither,  103  Md.  561, 


A.  S.  R.  625. 


V.  Metropolitan  St.  Ry.  Co.,  184  N.  Y. 


Receivkas. 


F.  Ina.  Co.  v.  Barber,  67  Neb.  614,  9A 
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the  fact  thnt  a  purchaser  gets  that  which  he  purchased  and  has  his 
remedy  against  the  seller  if  he  was  defrauded.^ 

471.  Action  at  Law  by  Stockholders. — Neither  a  single  stockholder 

nor  any  number  of  stockholders  can  sue  the  directors,  at  law,  for  dam- 
ages for  fraud,  embezzlement,  misfeasance  or  gross  negligence  whereby 
the  property  of  the  corporation  is  wasted  and  the  stockholders  are 
deprived  of  dividends,  or  their  shares  are  depreciated  or  rendered  value- 
less.® The  reason  for  this  is  that  at  law  the  directors  are  the  agents 
of  the  corporation  and  not  of  the  stockholders;  and  besides,  if  one 
stockholder  could  sue  at  law  there  might  be  as  many  actions  as  there 
are  stockholders;  there  is  no  legal  privity,  relation  or  immediate  con- 
nection between  the  shareholders  in  their  individual  capacity  on  the 
one  side  and  the  directors  of  the  corporation  on  the  other.  The  direct- 
ors are  not  the  bailees,  factors,  agents  or  trustees  of  such  individual 
stockholders.  The  corporation  is  a  body  politic,  having  a  separate 
existence  as  a  distinct  person  in  law,  in  whom  the  whole  corporate 
property  is  vested  and  to  whom  all  agents,  debtors,  officers,  and  serv- 
ants are  responsible  for  all  contracts,  express  or  implied,  ^lade  in 
reference  to  the  corporate  property  and  for  all  torte  and  injuries  dimin- 
ishing or  impairing  it.®  Another  important  consideration  is,  that  the 
injury  done  to  the  capital  stock  by  wasting,  impairing,  and  diminish- 
ing its  value,  is  not,  in  tlie  first  instance,  nor  necessarily,  a  damage 
to  the  stockholder.  All  sums  which  could,  in  any  form,  be  recovered 
on  that  ground,  would  be  assets  of  the  corporation,  and  when  collected 
and  received  by  directors,  receivers,  or  any  other  persons  entitled  to 
receive  the  same,  tliey  would  be  held  in  trusty  first  to  pay  the  debts 
of  the  corporation ;  and  it  would  be  only  after  these  debts  were  paid, 
and  in  case  any  surplus  should  remain,  that  the  stockholders  would 
be  entitled  to  receive  anything.*' 

472.  Suit  in  Equity  by  Stockholder  in  General. — A  stockholder 
cannot  maintain  a  suit  in  equity,  for  his  peculiar  and  personal  benefit, 
against  the  corporate  officers  for  official  misconduct.*'  Generally, 
where  there  has  been  a  waste  or  misapplication  of  the  corporate  funds 
by  the  officers  or  accents  of  the  company,  a  suit  to  compel  them  to 
account  for  such  waste  or  misapplication  should  be  in  the  name  of 
the  corporation,**  unless  it  first  appear  that  the  directors  refuse  to 

7.  Clark  v.  American  Coal  Co.,  86  9.  Smith  v.  Hurd,  12  Mete.  (Mass.) 
la.  436,  53  N.  W.  291,  17  L.R.A.  557  j  371,  46  Am.  Dec.  690. 

Home  F.  Ins.  Co.  v.  Barber,  67  Neb.  Note:  53  Am.  Dec.  646. 

644,  93  N.  W.  1024,  108  A.  S.  R.  716,  10.  Smith  v.  Hurd,  12  Mete.  (Mass.) 

60  L.R.A,  927.  371,  46  Am.  Dec.  690. 

8.  Sears  v.  Hotchkiss,  25  Conn.  171,  11.  Wallace  v.  Lincoln  Sav.  Bank, 
65  Am.  Dec.  557j  Smith  u.  Poor,  40  8!)  Tcnn.  630,  15  S.  W.  448,  24  A.  8. 
Me.  415,  63  Am.  Dec.  672;  Smith  v.  R.  625. 

Hurd,  12  Mete.  (Mass.)  371,  46  Am.  12.  Brown  v.  Vandyke,  8  N.  J.  Eq. 

Dec.  690  and  note.  795,  55  Am.  Dec.  250;  Robinson  ti. 

Note:  53  Am.  Dec.  646.  Smith,  3  Paige  (N.  T.)  222,  24  Am. 
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prosecute  the  suit,  or  the  present  directors  are  the  parties  who  miido 
thczQselves  answerable  for  the  loss."  Where  the  suit  is  by  stock- 
holders the  corporation  should  be  before  tlie  court  and  should  be  made 
either  a  party  complainant  or  defendant;  as  the  amount  which  may 
be  recovered  by  the  corporation,  in  a  suit  for  official  delinquency,  will 
in  each  caSe  constitute  a  portion  of  its  assets,  in  which  each  corporator 
will  have  an  interest  in  proportion  to  his  ^are  of  the  whole  stock.^^ 
The  stockholder  by  whom  the  suit  is  brought  is  not  entitled  to  any 
preference  or  priority  over  otlier  stockholders. 

473.  Refusal  of  Directors  to  Sue. — If  it  appears  that  the  directors 
of  a  coi"poration  refuse  to  prosecute  by  collusion  with  those  who 
had  made  themselves  answerable  by  their  negligence  or  fraud,  or  if 
the  corporation  is  still  under  the  control  of  those  who  must  be  made 
the  defendants  in  the  suit,  the  stockholders  will  be  permitted  to  file 
a  bill  in  their  own  names.  And  if  the  stockholders  are  so  numerous 
as  to  render  it  impossible  or  very  inconvenient  to  bring  them  all 
before  the  court,  a  part  may  file  a  bill  in  behalf  of  themselves  and  all 
otheK)  standing  in  the  same  situation.^'  And  it  by  no  means  follows 
that  liie  mere  refusal  of  the  corporation  to  bring  a  suit  will  authorize 
any  stockholder  dissatisfied  with  such  decision  to  coiyluct  the  suit  him- 
self. A  very  wide  discretion  ia  necessarily  reposed  in  the  directors  of 
a  corporation.  It  is  not  the  duty  of  the  managers  of  sucli  associations 
to  bring  suit  upon  every  supposed  wrong  or  injury  to  the  corporation.'* 

Dec.  212;  Gates  ».  Sparkman,  73  tex.  Palm,  113  Ala.  531,  21  So.  315,  59  A. 

619,  11  S.  W.  846,  15  A.  S.  R.  806.  K-  R.  110;  Sears  «.  Hotcbkiss,  25  Conn. 

15.  Decatur  Mineral  Land  Co.  v.  171,  65  Am.  Dec.  557;  Winebui^h  v. 
Palm,  113  Ala.  531,  21  So.  315,  59  United  States  Steam,  etc.,  Ry.  Adver- 
A.  S.  R.  140;  Smith  e.  Poor,  40  Me.  ti.sing  Co.,  173  Mass.  60,  53  N.  E.  145, 
415.  63  Am.  Dec.  672;  Brown  v.  Van  73  A.  S.  R.  261;  Hill  v.  Murphy,  212 
Dyke,  8  N.  J.  Eq.  795,  55  Am.  Dee.  Mass.  1,  &t>  N.  E.  781,  Ann.  Cas.  1913C 
250;  Wallace  v.  Lincoln  Sav.  Bank,  374,  40  L.R.A.(N.S.)  1102;  PenciUe 
89  Tenn.  G30, 15  S.  W.  448,  24  A,  S.  v.  State  Farmers'  lU\t.  Hail  Ins.  Co., 
R.  625  and  note;  Gates  v.  Sparkman,  74  Minn.  67,  76  N.  W.  10:^6,  73  A.  S,  R. 
73  Tex.  619, 11  B.  W.  846, 15  A.  S.  R,  326;  McConnclI  v.  Combination  Min., 
806;  Doud  ».  Wisconsin,  etc.,  Ry.  Co.,  etc.,  Co.,  30  Mont.  2;J9,  76  Pac.  194, 
65  Wis.  108,  25  N.  W,  533,  56  Am.  A.  S.  R.  703;  Brown  v.  Vandyke, 
Rep.  620;  Eschweiler  v.  Stowell,  78  8  N.  J.  Eq.  795,  55  Ara.  Dec.  250; 
Wis.  316,  47  N.  W.  361,  23  A.  S.  R.  Robinson  v.  Smith,  3  Paigo  (N.  Y.) 
411.  222,  24  Am.  Dec.  212;   Hodges  «. 

Note:  53  Am,  Dec.  646.  New  England  Screw  Co.,  1  R.  I.  312, 

14.  Smith  V.  Poor,  40  Me.  415,  63  53  Am.  Dec.  624  and  note;  Wallace 

Am.  Dee.  672;  Robinson  v.  Smith,  3  v.  Lincoln  Sav.  Bank,  89  Tenn.  630, 

Paige  (N.  Y.V  222,  24  Am.  Dec  212  15  S,  W.  448,  24  A.  S.  R.  625;  Mus- 

and  note.  sina  v.  GoldtUwaite,  34  Tes.  125,  7 

16.  Smith  «.  Poor,  40  Me.  415,  63  Am.  Rep.  281;  Eschweiler  v.  Stowell, 
Am,  Dee.  672.  78  Wis.  316,  47  N.  W.  301,  23  A.  S.  R. 

18.  Wallace  «.  Lincoln  Sav,  Bank,  411. 

89  Tenn,  630,  15  S.  W.  448,  24  A.  S.  Note:  139  A.  S.  R.  621. 

R.  625.  18.  Wallace  v.  Lincoln  Sav.  Bank, 

17.  Decatur  Mineral  Land  Co.  v.  89  Tenn.  630,  15  S.  W.  448.  24  A.  S. 
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To  auUiorize  his  suit,  the  refusal  of  the  corporation  to  sue  must 

appear  to  have  been  wrongful.  But  when  the  directors  are  charged 
with  fraud,  it  is  not  necessary  for  the  stockholder  to  apply  to  them  to 
redress  and  correct  their  fraudulent  acts  or  to  take  action  in  the  name 
of  the  corporation  or  to  permit,  the  stockholders  to  use  .the  corpo- 
rate name  in  bringing  the  suit^*  So  a  stockholder,  though  he  has 
not  requested  the  corporation  or  its  directors  to  bring  suit  against  the 
late  directors  for  their  negligence  and  mismanagement,  may  main- 
tain an  action  on  behalf  of  himself  and  the  other  stockholders  and 
creditors,  if,  before  the  commencement  of  such  action,  the  corporation 
made  a  general  assignment  for  the  benefit  of  its  creditors,  and  its 
jissignee,  after  being  requested  so  to  do,  refused  to  institute  any 
action.** 

474.  Limitation  of  Actions  and  Laches. — On  the  theory  that  the 

directoi-s  are  quasi  trustees,  it  has  been  held  that  the  statute  of  limita- 
tions does  not  run  against  a  claim  for  a  loss  resulting  to  the  corporation 
from  the  neglect  of  their  duties;  ^  and  this  though  their  terms  of  office 
have  expired  and  they  have  ceased  to  act.*  But  it  seems  to  be  the 
prevailing  view,  that  the  directors  and  other  officers  of  a  corporation 
are  not  such  express  and  direct  trustees  as  to  be  precluded  from  set; 
ting  up  the  statute  of  limitations  against  a  claim  upon  them  for 
losses  due  to  tlieir  official  misconduct; '  that  the  statute  will  begin  to 
run  at  least  after  their  term  of  office  has  expired  and  they  have  ceased 
to  act;*  and  that  a  suit  against  them  for  malfeasance,  misfeasance, 
or  negligence  in  office,  brought  in  equity  by  a  stockholder,  is  subject 
to  the  same  limitation  as  if  it  were  an  action  at  law  by  the  corporation.* 
An  action  against  the  former  secretary  and  treasurer  of  an  extinct 

R.  625.   And  see  aupra,  par.  308  et  7  B.  Mod.  (Ky.)  556,  46  Am.  Dec. 

seq.,  wliere  the  general  right  of  sto<^-  528;  Baxter  v.  Moses,  77  Me.  465,  1 

holders  to  sue  to  redress  wrongs  to  the  Atl.  350,  52  Am.  Rep.  783;  Emerson 

eorporatitm  is  discussed.  v.  Gaithcr,  103  Md.  564,  64  Atl.  26, 

19.  Mussina  v.  Goldthwaite,  34  Tex.  7  Ann.  Cas.  1114,  8  L.R.A.(N.S.) 
125,  7  Am.  Rep.  281;  Eschwciler  v.  738;  Landis  v.  Sazton,  105  Mo.  486, 
Stowell,  78  Wis.  316,  47  N.  ^y.  361,  2S  16  S.  W.  912,  24  A.  S.  R.  403;  Wallace 
A.  S.  R.  411.  V,  Lincoln  Sav.  Bank,  89  Tenn.  630, 

20.  Wallace  v.  Lincoln  Sav.  Bank,  15  S.  W.  448,  24  A.  S.  R.  625;  Boyd 
89  Tenn.  630,  15  S.  W.  448,  24  A.  S.  v.  Mutual  F.  Assoc.,  116  Wis.  155,  90 
R.  625.  N,  W.  1086,  94  N.  W.  171,  96  A.  S.  R. 

1.  Williams  V.  McKay,  40  N.  J.  £q.  948  and  note,  61  L.R.A.  918,  overruled 
189,  53  Am.  Rep.  775.  See  also  In  r«  on  another  point  in  Harrigan  v.  Qil- 
Lands  Allotment  Co.,  [1894]  1  Ch.  christ,  121  Wis.  127,  99  N.  W.  909. 
616,  63  L.  J.  Ch.  291,  70  L.  T.  N.  S.  4.  Emerson  v.  Gaither,  103  Md.  564, 
286,  42  W.  R.  404,  7  Eng.  RuL  613  64  AU.  26,  7  Ann.  Cas.  1114,  8  LJ? A. 
and  note.  (N.S.)  738;  Spering's  Appeal,  71  Pa. 

Note:  96  A.  S.  R.  994.  St.  11, 10  Am.  Rep.  684. 

2.  Williams  v.  McKay,  40  N.  J.  Eq.  6.  Wallace  v.  Lincoln  Sav.  Bank,  89 
18S.  53  Am.  Rep.  775.  Tenn.  630,  15  S.  W.  448,  24  A.  S,  B. 

8.  Lexington,  etc.,  R.  Co.  v.  Bridges,  625. 
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corporation  by  its  surviving  director,  for  an  accounting  and  payment 
of  moneys  received  during  its  existence,  is  subject  to  the  operation 
of  the  statute  of  limitations,  and  is  not  protected  from  that  statute 
on  the  ground  that  the  action  is  to  enforce  a  trust.  The  cause  of  action 
must  be  regarded  as  arising  upon  the  dissolution  of  the  corporation  * 
In  jurisdictions  in  wbich  the  statute  of  limitations  held  to  apply, 
suits  against  the  directors  of  a  corporation  for  injury  suffered  by  it, 
through  their  negligence  and  mismanagement,  fall  within  that  clause 
of  the  statute  of  limitations  providing  the  time  within  which  actions 
may  be  brought  upon  contracts,  because  the  relation  of  a  director  to 
a  corporation  implies  a  contract  that  he  will  use  ordinary  diligence 
ia  the  discharge  of  the  duties  of  his  office,  and  an  action  for  omission 
of  suoh  duty  is  an  action  for  a  breach  of  this  implied  contract.^  The 
statute  of  limitations  does  not  begin  to  run  against  the  liability  of  a 
director  for  losses  caused  by  the  making  of  improper  loans,  until  the 
losses  actually  occur.*  Unquestionably,  as  in  other  cases  of  equitable 
cognizance,'  a  suit  by  stockholders  to  hold  directoia  liable  for  official 
misconduct  may  be  barred  by  laches^** 

475.  Proof  of  Hismanagement. — ^What  constitutes  a  proper  per- 
formance of  the  duties  of  a  director  is  a  question  of  fact,  to  be  deter- 
mined in  each  case  in  view  of  all  the  circumstances,  the  character  of 
the  corporation,  the  condition  of  its  business,  and  the  usual  methods 
of  managing  like  corporations.^^  In  an  action  against  the  directors 
to  recover  for  losses  suffered  by  it  through  their  negligence  and  mis- 
management, the  burden  is  upon  the  complainant  not  only  to  prove 
the  losses  alleged,  but  to  show  that  they  were  the  consequence  of  the 
negligence  and  mismanagement  of  the  directors.^'  But  it  has  been 
held  that  if  the  directors  of  a  corporation  having  the  active  manage- 
ment of  its  funds,  make  a  loan  thereof  upon  insufficient  security  and 
in  excess  of  their  autiiority,  resulting  in  a  total  loss,  it  is  not  incum- 
bent upon  the  corporation  suing  therefor  to  prove  the  exact  value 
of  t^e  securities  at  the  time  of  the  loan.^'  A  director  in  a  suit  between 
himself  and  the  corporation,  or  those  suing  upon  the  corporate  right 
of  action,  for  mismanagement,  is  not  presumed  to  have  knowledge  of 
all  that  is  shown  by  the  books  of  the  company.  The  presumption  of 

6.  Landis  v.  Saxton,  105  Mo.  486, 18  11.  Wallaee  v.  Lincoln  Sav.  Bank, 
8.  W.  912,  24  A.  8.  R.  403.  89  Tean.  630,  15  S.  W.  448,  24  A.  8. 

7.  Wallace  v.  Lincoln  Sav.  Bank,  89  R.  625.. 

Tenn.  630,  IS  8.  W.  448,  24  A.  8.  R.  12.  Wallace  v.  Lincoln  Sav.  Bonk, 
625.  89  Tenn.  630, 15  8.  W.  448, 24  A.  8.  R. 

8.  Emerson  v.  Qaither,  103  Md.  564,  625. 

64  Atl.  26,  7  Ann.  Cos.  1114,  8  L.RJL     Note:  55  LJt.A.  768. 

(N.S.)  738.  IS.  New  Haven  Tmst  Co.  v.  Doher- 

9.  8ee  EQDirr.  ty,  75  Conn,  555,  54  Att.  200,  06  A. 

10.  WilUams  v.  MeKay,  40  N.  J.  S.  R.  239. 
Bq.  180,  53  Am.  Rep.  775. 
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knowledge  attaching  to  a  director  applies  only  in  suits  between  the 
corporation  and  a  stranger.^^ 

XX.  Liability  of  Of  ficebs  for  Corporate  Dbbts  AKn  Acts 

General  Principles 

476.  Rule  Stated. — The  officers  of  a  corporation  are  not  liable  for 
corporate  acts  and  debts,  by  reason  of  their  otHcial  relation  to  the 
corporation.  They  are  merely  the  agents  of  the  corporation  and 
on  principle  should  no  more  be  held  liable  therefor  than  any  other 
a^nt  should  be  held  liable  for  the  acts  and  debts  of  his  principal.* 
The  fact  that  the  business  transacted  by  the  corporation  ia' ultra 
vires  does  not  necessarily  impose  liability  on  the  officers  as  agents 
through  whom  the  business  is  transacted,**  nor  is  such  liability 
imposed  on  an  officer  by  the  mere  fact  that  he  becomes  the  owner 
of  all  the  stock  of  the  corporation.*'  Even  though  a  statute  requires 
officers  to  perform  certain  duties,  they  are  under  no  original  common 
law  liability  to  pay  corporate  debts  contracted  by  the  corporation 
while  they  as  officers  are  in  default;"  this  rule  has  been  applied 
to  the  case  of  the  officers  of  a  corporation  permitting  it,  in  violation 
of  a  statutory  prohibition,  to  begin  business  before  all  the  capital 
stock  is  subscribed ;  *•  and  as  there  is  no  relation  of  contract  or  privity 
between  the  creditors  of  a  corporation  and  its  officers  their  nonfeasance 
or  misfeasance  gives  rise  to  no  action  at  common  law  against  them 
by  creditors  of  the  corporation.**  A  corporation  cannot  be  formed  for 
the  purpose  of  accomplishing  a  fraud  or  other  illegal  act  under  the 
guise  of  the  fiction  that  a  corporation  is  a  legal  entity,  separate  and 
distinct  from  its  members.  When  this  is  attempted,  the  fiction  will 
be  disregarded  by  the  courts,  and  the  acts  of  the  real  parties  dealt  with 
as  though  no  corporation  heid  been  formed ;  ^  and  where  a  corporation 

14.  Wallace  v.  Lincoln  Sav.  Bank,  man,  94  Ky.  83,  21  S.  W.  531,  1049, 
89  Tenn.  630,  15  S.  W.  448,  24  A.  S.  42  A.  S.  R.  335,  19  L.R.A.  684. 

R.  G2o.  18.  Mitchell  v.  Hotchkiss,  48  Conn. 

15.  Mitchell  V.  Hotchkiss,  48  Conn.  9,  40  Am.  Rep.  146. 

9,  40  Am.  Rep.  146;  Diversey  v.  19.  American  Radiator  Co.  v.  Kin- 
Smith,  103  HI.  378,  42  Am.  Dec.  14;  near,  56  Wash.  210,  105  Pac.  630,  35 
MnJlanphy  Sav.  Bank  v.  Schott,  135  L.R.A.(N.S.)  453  and  note. 
III.  655,  26N.  E.  610,  25A.  S.  R.  401;  The  question  of  the  UabiUty  of 
Louisville  Banking  Co.  v.  Kiscnman,  members  of  a  corporation  for  its  debts 
94  Ey.  83,  21  S.  W.  531,  1049,  42  A.  in  ease  of  defective  incorporation  iiai 
S.  B.  335,  19  L.R.A.  684.  been  heretofore  discussed.  Bee  tupra, 
Note:   48  A.  S.  R.  017.  par.  344  et  seq. 

16.  Unkauf  v.  Lombard,  137  N.  Y.  20.  See  aupra,  par.  469  «f  Beq. 
417,  33  N.  K.  472,  33  A.  S.  R.  743,  1.  Donovan  «.  PnitelL  216  10.  629, 
20  L.R.A.  48.  76  N.  E.  334,  I  L.BA.(N.8.)  176  and 

17.  Louisville  Banking  Co.  «.  Eisen-  note;  Bartholomew  v.  Bcotlqy,  IS  Ohi* 
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is  formed  for  sach  a  purpose  each  individual  defrauded  may  sue  the 
officers.* 

477.  Liability  as  Dependent  on  Form  of  Contract  in  GeneraL — 

As  in  the  case  of  other  agents,  it  is  well  settled  that  the  officers  of  a 
corporation  are  not  personally  liable  on  its  contracts  if  they  do  not 
purport  to  bind  the  officers  individually.'  Where  an  agent  attempts 
to  contract  for  his  principal  he  should  properly  contract  in  the  name 
of  his  principal  and  sign  for  his  principal,  not  only  in  order  to  bind 
the  principal  but  also  to  relieve  himself  from  personal  liability  on 
the  ground  that  the  contract  is  bis  own  and  not  that  of  his  principal; 
if  he  contracts  in,  and  signs,  his  own  name  the  contract  is  prima 
facie  hia  personal  contract  and  renders  him  prima  facie  liable  thereon 
though  he  attaches  to  his  name  the  affix  "agent"  or  the  like,  such 
affix  being  treated  merely  as  descriptio  persome.  As  regards  unsealed 
contracts,  however,  the  tendency  of  the  modem  cases  at  least  is  to 
attempt  to  arrive  at  the  intention  of  the  parties,  and  as  a  general 
rule  it  may  be  shown  by  parol  evidence  that  it  was  the  intention 
to  bind  the  principal  only;  where  such  is  the  case  the  agent  incurs 
no  personal  liability,  though  he  contracts  in  or  signs  his  own  name 
to  the  contract  with  or  without  the  affix  denoting  his  representative 
capacity.*  Accordingly  while  contracts  entered  into  by  the  officers 
or  agents  of  a  corporation  in  their  own  names  are  prima  facie  their 
personal  conta:acts,  though  there  is  an  affix  to  their  names  denoting . 
their  representative  capacity,  and  they  are  personally  liable  thereon,* 

659,  45  Am.  Dec.  596:  McGrew  v.  City  Furniture  Co.  v.  Merchants  Nal.  Bank, 

Produce  Exchange,  85  Tenn.  572,  4  17  Ind.  App.  531,  47  N.  E.  227,  60 

S.  W.  38,  4  A.  S.  R.  771.  A.  S.  R.  178;  Taylor  o.  Reger,  18 

2.  Bartholomew  v.  Bentley,  15  Ohio  Ind.  App.  466,  48  N.  E.  262,  63  A.  S. 
659,  45  Am.  Dec.  596.  R.  352;  Klme  v.  Bank  of  Tescott,  50 

3.  Jacobs  V.  Williams,  85  Conn.  215,  Kan.  91,  31  Pac.  688,  34  A.  S.  R. 
82  Ati.  202,  Ann.  Cas.  1913B  900  and  107,  18  L.R.A.  533;  Caphart  v.  Dodd, 
Dote;  Whitford  v.  Laidler,  94  N.  Y.  3  Bush  (Ky.)  584,  98  Am.  Dec.  258; 
145,  46  Am.  Rep.  131;  Nuonelly  v.  McKensey  v.  Edwarda,  88  Ey.  272, 10 
Southern  Iron  Co.  04  Tenn-  397,  29  S.  W.  815,  21  A.  S.  R.  339,  3  L.R.A. 
S.  W.  361,  28  LJI.A.  421.  397;  Sturdivant  v.  Hull,  59  Me.  172, 

4.  See  Principal  and  Agent.  8  Am.  Rep.  409;  Mellen  v.  Moore,  68 

5.  Hobaon  v.  Hassett,  76  Cal.  203,  Me.  390,  28  Am.  Rep.  77;  Slawaon 
18  Pac.  320,  0  A.  S.  R.  193;  Powers  v.  Loring,  5  Allen  (Mass.)  340,  81 
V.  Briggs,  79  III.  493,  22  Am.  Rep.  Am.  Dec.  750;  English,  etc.  Inv.  Co, 
175;  Burlingame  v,  Brewster,  79  111.  v.  Globe  Loan,  etc.,  Co.,  70  Neb.  435, 
515,  22  Am.  Rep-  177;  New  Market  97  N.  W.  612,"  6  Ann.  Cas.  999  and 
Sav.  Bank  v.  Oillet,  100  111.  254,  39  note;  Bat4£er  v.  Mechanic  Fire  Ins. 
Am.  Rq>.  39;  Scanlan  v.  Keith,  102  Co.,  3  Wend.  (N.  Y.)  94,  20  Am. 
m  634,  40  Am.  Rep.  624;  Frankland  Dec.  664;  Casco  Nat.  Bank  of  Port- 

Johnson,  147  111.  620,  36  N.  E.  480,  land  v.  Clark,  139  N.  Y.  307,  34  N. 

37  A.  S.  R.  234;  Braum  v.  S.  P.  E.  908,  38  A.  S.  R.  706;  CoUins  tt. 

Hess  &  Co.  187  Bl.  283,  68  N.  E.  371,  Bnekeye  State  Ins.  Co.,  17  Ohio  St. 

79  A  S.  R.  221;  Hayes  v.  Matthews,  215,  93  Am.  Dec.  612;  Robinson  v. 

63  Ind.  412,  30  Am.  Rep.  226;  Albany  Kanawha  Tal.  Bank,  44  Ohio  St.  441, 
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still  the  unquestioned  tendency  of  the  courts  is,  where  there  is  any- 
thing on  the  face  of  the  contract  to  show  that  it  was  the  intention 
of  the  parties  to  bind  the  corporation  only,  to  permit  such  intention 
to  be  shown  by  parol  evidence;  and  where  it  is  thus  shown  or  admit- 
ted that  it  was  their  intention  to  bind  the  corporation  and  not  the 
officer  or  agent,  the  officer  or  agent  will  not  be  held  liable  thereon 
even  though  his  name  is  signed  to  the  contract  with  or  without  an 
affix  denoting  his  official  relation.*  Again,  in  a  proper  case,  equity 
will  reform  the  instrument  to  conform  to  the  intention  of  the  parties 
and  enable  the  officer  thereby  to  escape  personal  liability.' 

478.  Application  of  General  Rule. — According  to  the  rule  stated  in 
the  preceding  paragraph,  while  persons  who  in  their  individual 
names  sign  a  promissory  note  in  which  they  are  described  as  officers 
of  a  corporation  are  prima  facie  personally  liable  thereon,  they  may 
prove  by  parol  that  they  had  authority  to  execute  notes  for  the  cor- 
poration, that  the  note  was  given  for  a  debt  due  by  the  corporation, 
and  was  intended  to  bind  it  alone,  and  not  them,  and  that  those  facts 
were  known  to  the  payee,  and  proof  of  such  facts  will  reUeve  them 
from  personal  hability.^  The  same  is  true  of  an  acceptance  of  a 
draft  by  one  describing  himself  as  officer  of  a  corporation.'  The 

8  N.  B.  683,  58  Am.  Rep.  829;  Tray-  L.R.A.  533;  Yowell  v.  Dadd,  3  Bush 
ham  V.  Jackson,  15  Tex.  170,  65  Am.  (Ky.)  581,  96  Am.  Dee.  256;  Simpson 
Dec.  152;  Gavazza  v.  Plummer,  53  v.  Garland,  72  Me.  40,  39  Am.  Rep. 
Wash.  14,  101  Pac.  370,  42  L.E.A.  297;  HaUe  v.  Pierce,  32  Md.  327, 
(N.S.)  1  and  note;  Rand  v.  Hale,  3  3  Am.  Rep,  139;  Laflin,  etc.  Powder 
W.  Va.  495,  100  Am.  Dec  761.         Co.  v.  Sinsheimer,  48  Md.  411,  30 

Notes:  4S  A.  8.  R.  918;  Ann.  Cas.  Am.  Rep.  472;  Carpenter  v.  Farns- 
1913D  904.  worth,  106  Mass.  561,  8  Am.  Rep.  360; 

6.  Whitney  v,  Wyman,  101  U.  S.  Kean  v.  Davis,  21  N.  J.  L.  683,  47  Am. 
392,  25  U.  S.  (L.  ed.)  1050;  Metcalf  Dec  182;  Mott  v.  Hicka,  1  Cow.  (N. 
V.  Williams,  104  U.  S.  93,  26  U.  S.  Y.)  513,  13  Am.  Dec.  550;  Olcott  v. 
(L.  ed.)  665;  Hitchcock  v.  Buchanan,  Tioga  R.  Co.  27  N.  Y.  546,  84  Am. 
105  U.  S.  416,  26  U.  S.  (L.  ed.)  1078;  Dec.  298;  Whitford  v.  Laidler,  94  N. 
Sun  Printing,  etc.,  Ass'n  v.  Moore,  Y.  145,  46  Am.  Rep.  131;  Guthrie  «. 
183  U.  S.  642,  22  S.  Ct.  240,  46  U.  S.  Imbrie,  12  Ore.  182,  6  Pac.  664,  53 
(L.  ed.)  366;  Bean  v.  Pioneer  Min.  Am.  Rep.  331;  Sfaarpe  v.  Bellis,  61 
Co.,  66  Cal.  451,  6  Pac.  86,  56  Am.  Pa.  St.  69,  100  Am.  Dec.  618;  Small 
Rep.  106;  Eager  v.  Rice,  4  Colo.  90,  v.  ElUott,  12  S.  D.  570,  82  N.  W.  92, 
34  Am.  Rep.  68;  Jacobs  t>.  WiiUams,  76  A.  S.  R.  630;  Traynham  v.  Jackson, 
85  Conn.  215,  82  Atl.  202,  Ann.  Cas.  15  Tex.  170,  65  Am.  Dec.  152;  Hough- 
1913B  900  and  note;  Scanlan  v.  Keith,  ton  v.  Elkhom  First  Nat.  Bank,  26 
102  111.  634,  40  Am.  Rep.  624,  39  Am.  Wis.  663,  7  Am.  Rep.  107. 
Rep.  302  note;  Pitman  v.  Kintner,  5  Note:  2  Am.  Dec.  513  et  seq. 
Blackf.  (Ind.)  250,  33  Am.  Dec.  469  ;  7.  Preacott  v.  Hixon,  22  Ind.  App. 
Means  v.  Swormstedt,  32  Ind.  87,  2  139,  53  N.  E.  391,  72  A.  S.  R.  291. 
Am.  Rep.  330;  Second  Nat.  Bank  of  8.  Traynham  v.  Jackson,  15  Tex. 
Akron,  Ohio  v.  Midland  Steel  Co.,  155  170,  65  Am.  Dec  152.  See  also  Bnjj 
Ind.  681,  58  N.  E.  833,  52  L.RA.  307;  and  Notes,  vol.  3,  p.  1093  et  seq. 
Kline  v.  Bank  of  Tescott,  50  Kan.  91,  9.  Laflin,  etc  Powder  Co.  v.  Sina- 
31  Pac.  688,  34  A.  S.  R.  107,  18  heimer,  48  Md.  411,  30  Am.  Rep.  472. 
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mtention  not  to  be  liable  personally  has  been  inferred  from  &  cove- 
nant on  the  part  of  the  officers  in  behalf  of  themsehes  and  their 
successors  in  office.*®  Again,  though  the  word  "I"  or  "we"  is  used 
in  the  contract  to  denote  the  promisor,  if  it  is  signed  in  the  name  of 
the  officer  with  the  word  "for"  following  his  name  and  preceding 
the  name  of  the  corporation,  the  intention  being  to  bind  the  cor- 
poration only,  the  contract  has  been  held  that  of  the  corporation 
alone,  on  evidence  of  such  intention,**  for  it  is  well  recognized  that 
the  words  "we"  or  "our"  are  often  used  in  the  body  of  corporate 
contracts  in  referring  to  a  corporation  as  a  collection  of  individuals.** 
The  same  principles  apply  where  the  corporate  name  is  signed,  fol- 
lowed directly  by  the  names  of  officers  of  the  corporation  to  which 
are  added  words  denoting  their  representative  capacity.*'  "Where  the 
contract  is  in  the  name  of  the  corporation  by  a  certain  officer  or  is 
signed  in  the  name  of  tjie  corporation  followed  by  the  name  of  the 
.  officer  separated  by  the  word  "by"  or  "per,"  the  corporation  alone  is 
bound,  and  this  is  uniformly  regarded  as  a  proper  method  of  executing 
corporate  contracts.**  Also  where  in  the  body  of  the  contract  it  pur- 
ports to  be  a  contract  of  the  corporation,  the  signature  in  the  name 
of  the  officer  with  or  without  an  affix  designating  his  representative 
capacity  does  not  render  it  his  personal  contract.**  So  where  the 
promise  is  in  the  name  of  the  "president  and  directors"  of  a  certain 
corporation  it  is  a  promise  on  tiie  part  of  the  corporation,  and  the 
officers  are  not  liable  thereon  though  their  names  are  signed  to  it 
with  or  without  an  affix  denoting  their  representative  character,** 
though  there  is  authority  to  the  effect  that  a  promise  of  "the  president 
by  order  of  the  board"  of  a  certain  corporation,  signed  in  the  name 
of  tile  president  with  an  affix  denoting  his  office  and  in  the  individual 
names  of  the  directors  without  any  affix,  is  the  promise  of  the  signersi 

10.  Whitford  v.  Laidler,  94  N.  Y.  853,  33  A.  S.  R.  675,  16  L.R.A.  143; 
145,  46  Am.  Rep.  131.  Liebschia  v.  Kraus,  74  Wis.  387,  43  N. 

11.  Sun  Printing,  etc  Asso.  d.  W.  168,  17  A.  S.  R.  171,  5  L.R.A. 
Moore,  183  U.  S.  642,  22  S.  Gt  240,  496.  But  see  McCandless  v.  BeUe 
46  U.  S.  (L.  ed.)  366.  Plaine  Canning  Co.,  78  la.  161,  42  N. 

12.  Thilmany  t>.  Iowa  Paper  Bag  W.  635,  16  A.  S.  R.  429,  4  L.R.A.  396 ; 
Co.,  108  la.  357,  79  N.  W.  261,  75  Mathews  v.  Dubuqae  Mattress  Co.,  87 
A.  8.  R.  259.  la.  246,  54  N.  W.  225,  19  L.R.A.  676. 

-    Note:  Ann.  Cas.  1913B  903.  14.  Pease  v.  Globe  Realty  Co.,  141 

IS.  Falk  V.  Moebs,  127  U.  S.  597,  la.  482,  U9  N.  W.  976,  42  L.R.A. 

$  S.-  Ct.  1319.  32  U.  S.  (L.  ed.)  266;  (N.S.)  6  and  note. 

Jacobs  V.  Williams,  85  Conn.  21£,  82  Note:  6  Ann.  Cas.  1001. 

AU.  202,  Ann.  Cas.  19138  900  and  15.  MoDonongh  «.  Templeman,  1 

note;  Miller  v.  Roach,  150  Mass.  140,  Ear.  &  J.  (Md.)  156,  2  Am.  Dee.  610 

22  N.  E.  634,  6  L.R.A.  71;  English,  and  note. 

etc.,  Inv.  Co.  v.  Globe  Loan,  etc.,  Co.  70  16.  Pitman  v.  Kintner,  5  Blackf 

Neb.  436,  97  N.  W.  612,  6  Ann.  Cas.  (Ind.)  250,  33  Am.  Dee.  469;  Yowell 

999  and  note;  Reeve  v.  Glassboro  First  v.  Dodd,  3  Boah  (Ky.)  581,  96  Am 

Nat  Bank,  54  N.  J.  L.  208,  23  Atl.  Dec  256. 
R.  C.  L.  Vol.  VU.— 32.  497 
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porsonaily,  and  that  they  are  personally  liable.^'  And  the  same 
has  been  held  true  where  tiie  promise  is  in  the  name  of  "the  directors" 
of  a  corporation.*^  Where  the  promise  is  "as"  officers  of  a  corporation 
"but  not  individually"  the  latter  phrase  cannot  be  ignored  and  there- 
fore no  personal  liability  is  incurred.** 

479.  Contract  under  Seal. — In  the  cose  of  contracts  under  seal  the  , 
rigid  rule  of  the  common  law  is  that  the  instrument,  in  order  to  bind 
the  principal,  must  purport  on  its  face  to  be  the  contract  of  the 
principal  and  his  name  must  be  inserted  in  it  and  signed  to  it,™  and 
of  course  this  rule  applies  to  instruments  by  which  it  is  sought  to 
bind  a  corporation. *  Accordingly  it  is  generally  held  that  where  an 
officer  of  a  corporation  executes  and  signs  in  his  name  a  contract 
under  seal  he  is  personally  liable  thereon  though  there  is  added  to 
his  name  an  aflix  designating  his  corporate  relation  such  as  president, 
treasurer,  etc'    But  if  the  agreement  in  the  body  thereof  purports 

to  be  solely  the  agreement  of  the  corporation  the  officer  is  not  per-  • 
sonally  liable  thereon  though  he  signs  his  own  name  with  or  without 
an  affix  denoting  his  representative  capacity.* 

480.  Contract  Not  Binding  on  Corporation. — ^Where  an  agent  con- 
tracts for,  but  fails  to  bind,  his  principal,  by  reason  of  his  want  of 
authority,  he  is  personally  liable ;  *  and  this  rule,  in  a  proper  case, 
applies  to  the  officers  or  agents  of  a  corporation.*  This  is  true,  for 
example,  of  a  contract  by  an  officer  of  a  bank  to  indemnify  one  who 
becomes  surety  in  a  replevin  bond,  which  is  binding  upon  such 
officer  individually,  in  the  absence  of  clear  and  unequivocal  proof 
that  he  was  claiming  to  act  for  the  bank,  and  that  he  was  not  intend- 
ing to  bind  himself  personally.*  The  same  rule  applies  to  contracts 
of  officers  purporting  to  be  on  behalf  of  a  corporation  which  has  never 
been  orgtmized.^   The  general  rule  is  not,  however,  without  ex.cep' 

17.  Caphart  «.  Dodd,  3  Bush  (Ky.)     Note:  42  L.R.A.(N.S.)  11  et  $eq. 
584,  96  Am.  Dec  258.  3.  McDonough   v.    Templeman,  1 

18.  McKensey  v.  Edwards,  88  Ky.  Harr.  &  3.  (Md.)  156,  2  Am.  Deo. 
272,  10  S.  W.  815,  21  A.  S.  R.  339,  510. 

3  L.R.A.  397.  4.  See  Principaij  mxj>  Agbnt. 

19.  Shoe,  etc.,  Bonk  v.  Dix,  12d  6.  Farmers'  Co-op.  Trust  Co.  v. 
Moss.  148,  25  Am.  Rep.  49.  Floyd,  47  Ohio  St.  525,  28  N.  E.  110, 

20.  See  Prikcipai.  and  Ageitt.        21  A.  S.  R.  846, 13  L.R.A.  346;  GhaiH 

1.  See  infra,  par.  676.  elo  e.  Brunswick  Benefit  Society,  5  C.  ' 

2.  Henderson  t>.  Martin,  19  Ark.  P.  D.  331, 49  L.  J.  C.  PL  796,  50  L.  J. 
477,  70  Am.  Dec.  606;  McCluie  v.  Q.  B.  D.  372,  6  Q.  B.  696,  2  Eng. 
Bennett,  1  Blackf.  (Ind.)  189, 12  Am.  Ral.  Cas.  366. 

Dec.  223:    Stindifield  u.  Little,  1     Note:  48  A.  S.  B.  916. 
Grecnl.  (Me.)  231,  10  Am.  Dec.  65;     6.  Knickerbocker   v.    Wilcox,  83 
Taft  u.  Brewster,  9  Johns.  (N.  Y.)  334,  Mich.  200,  47  N.  W.  123,  21  A.  8.  R. 
6  Am.  Dec.  280;  White  v.  Skinner,  S96. 

13  Johns.  (N.  T.)  307,  7  Am.  Dec.  7.  Walton  d,  Oliver,  49  Kan.  107, 
381;  Bryson  v.  Lucas,  84  N.  C.  680,  30  Pac  172,  33  A.  S.  R.  355.  See 


37  Am.  Rep.  634. 


also  Wechselbex;^  «.  Flour  City  Nat. 
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tions,  and  where  the  promise  is  in  the  name  of  the  corporation, 
though  signed  by  the  officer  in  his  own  name  with  an  affix  denoting 
his  representative  capacity,  it  seems,  according  to  Hie  prevailing  rule, 
since  there  was  no  intention  of  the  parties  to  bind  the  officer,  that  he 
is  not  personally  liable  on  the  contract  though  he  had  no  authority 
to  bind  the  corporation.*  Thus  where  the  directors  of  a  corporation 
in  good  faith  enter  into  a  contract  on  the  part  of  the  corpoi^tion  and 
the  failure  to  bind  it  arises  solely  out  of  the  want  of  authority  con- 
ferred on  them  by  the  law,  there  being  no  misrepresentation,  con- 
cealment of  facts,  or  wilful  wrong,  and  both  parties  having  knowledge 
of  all  the  facta  and  supposing  tlie  authority  exists,  they  are  not  liable 
on  the  contract.'  So  officers  of  a  corporation  cannot  be  held  per- 
sonally liable  upon  a  contract  entered  into  by  them  while  acting  for 
the  corporation,  on  the  ground  that  the  contract  was  ultra  vires,**  as 
in  the  case  of  a  8ub»:ription  on  behalf  of  their  corporation  to  the 
stock  of  another  corporation.*^  The  tiieory  on  which  these  dedsions- 
are  based  is  that  the  other  party  to  the  contract  has  the  same  oppor- 
tunity as  the  officers  to  ascertain  the  extent  of  the  powers  of  the 
corporation,  and  that  the  officers  do  not  impliedly  warrant  the  power 
of  the  corporation  to  make  a  particular  contract.**  It  does  not,  how-^ 
ever,  follow  that  officers  of  a  corporation  who,  acting  in  excess  of 
their  authority,  assume  to  obligate  it  by  contracts  executed  by  them 
in  the  name  of  the  corporation  may  not  incur  personal  liability.  On 
the  contrary,  they,  under  certain  circumstances,  may.  The  liability 
thus  incurred,  however,  Is  not  one  which  ia  created  by  the  contract, 
but  is  collateral  to  it.  They  will  render  themselves  liable  for  tortious 
conduct  if  they  knowingly  or  carelessly  assume  to  bind  the  corporation 
without  authority,  or  misrepresent  or  conceal  the  true  state  of  their 
authority,  and  thus  falsely  lead  others  to  repose  in  it.  The  liability 
does  not  flow  from  the  obligation  of  the  contract,  but  from  the  wrong, 
and  rests  upon  that  foundation  solely.**    In  some  instances  statutes 


Bank,  64  Fed.  90,  24  U.  S.  App.  308, 
12  G  C.  A.  56,  26  LJI.A.  470;  Farm- 
ers' Co-op.  Trust  Co.  v.  Floyd,  47  Ohio 
St  525,  26  N.  E.  110,  21 'A.  8.  K.  846, 
12  L.R.A.  346. 

The  general  question  as  to  the  lia- 
bility of  members  of  defeotively  or- 
ganized cozporatioos  for  the  corporate 
Scbto,  has  heretofore  been  diKUased. 
See  supra,  par.  332. 

8.  Hall  V.  Crandall,  29  Cal.  567,  89 
Am.  Dec.  64;  Jacobs  v.  Williams,  85 
Conn.  215,  82  Atl.  202,  Ann.  Cas. 
1913B  900  and  dote;  Jefts  v.  Tork,  4 
Cosh.  (Mass.)  371,  60  Am.  Deo.  791 
and  note. 


9.  Abeles  «.  Cochran,  22  Kan.  405, 
31  Am.  Rep.  194. 

10.  Jacobs  V.  Williams,  85  Conn. 
215,  82  Atl.  202,  Ann.  Cos.  1913B  900 
and  note;  Thilmany  v.  Iowa  Paper 
Bag  Co.,  108  la.  357,  79  N.  W.  261, 
75  A.  S.  R.  259;  Abeles  «.  Coefaian, 
22  Kan.  405,  31  Am.  Rep.  194;  Un- 
kauf  V.  LQmbaid.  137  N.  Y.  417,  33  N. 
E.  472,  33  A.  S.  B.  743,  20  L.B.A. 
48. 

Note:  48  A.  S.  B.  916. 

11.  Merchants,  etc.,  Paeket  Go.  v. 
Streuby,  91  Miss.  211,  44  So.  791, 
124  A.  S.  R.  651. 

12.  Note:  Ann.  Cas.  1913B  90S. 

18.  Jacobs  V.  WilliamB,  86  Coniu 
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have  been  enacted  proving  that  if  a  corporation  violates  any  of  the 
provisions  of  the  statutes  regulating  the  conduct  of  its  business  and 
thereby  becomes  insolvent,  the  officers  ordering  or  assenting  to  such 
violation  shall  be  personally  liable  for  all  debts  contracted  after  such 
violation ;  within  the  prohibition  of  such  a  statute  fall  the  execution 
of  accommodation  corporate  paper,  and  loans  of  money  for  unau- 
thorized purposes.^* 

481.  Fraud  on  Creditors. — Action  of  corporate  officers  may  con- 
stitute a  fraud  upon  the  creditors  of  the  corporation  by  which  their 
rights  are  prejudiced  and  may  render  them  liable  to  the  creditors  for 
the  damages  thereby  suffered,^*  as  in  the  case  of  ihe  issuance  of 
bank  notes  before  the  capital  stock  has  been  paid  in  as  required  by 
statute.'*  So  directors  are  peJrsonally  liable  for  fraudulent  represen- 
tations whereby  a  person  is  induced  to  his  injury  to  contract  with 
the  corporation,  the  liability  being  based  not  upon  the  contract  but 
.  upon  the  tort^  as  where  the  directors  fraudulently  represent  that  the 
corporation  is  solvent  when  in  fact  it  is  insolvent*'  Again,  while 
the  publication  by  savings  bank  directors  of  a  statement  that  directors 
and  stockholders  are  personally  responsible  for  its  debts,  does  not 
constitute  a  contract  with  depositors,  still  if  intentionally  false,  it 
affords  the  basis  of  an  action  for  deceit.'*  So  directors,  in  case  they 
wrongfully  distribute  the  assets  of  the  corporation,  may  incur,  at  least 
in  equity,  a  liabiUty  for  ih&  unpaid  corporate  debts."  A  creditor 
cannot,  however,  rely  upon  statements  made  in  the  articles  of  associa- 
tion filed  by  a  business  corporation,  and  upon  proof  of  the  falsity 
thereof  recover  against  the  persons  signing  the  articles  in  an  action 
for  fraud  and  deceit,  since  these  statements  are  not  made  to  him  to 
secure  credit,  but  to  the  secretary  of  state  to  procure  a  charter.'*  For 
similar  reasons  where  a  foreign  corporation  is  required  to  file  a  cer- 
tain certificate  before  it  is  entitled  to  do  business  within  the  state, 

216,  82  Aa.  202,  Ann.  Cas.  1913B  900  lU.  247, 12  N.  E.  676,  2  A.  S.  R.  81. 

and  note;  Haupt  v.  Vint,  68  W.  Va.  17.  Salmon  v.  Richardson,  30  Conn. 

657,  70  S.  E.  702,  34  L.R.A.(N.S.)  360,  79  Am.  Dec.  255;  CampbeU  v. 

518  and  note;  Chapelo  v.  Bnmswick  Hillman,  15  B.  Hon.  (Ky.)  508,  61 

Benefit  Society,  5  C.  P.  D.  331,  49  L.  Am.  Dec.  195;  Hedden  v.  Griffin,  136 

J.  C.  PL  796,  50  L.  J.  Q.  B.  D.  372,  Mass.  229,  49  Am.  Rep.  25;  Ham- 

6  Q.  B.  D.  696,  2  Eng.  Rul.  Cas.  366  mond  v.  Hossey,  51  N.  H.  40,  12  Am. 

(holding  out  officer  as  invested  with  Rep.  41;  Kroeger  v.  Pitcairn,  101  Pa. 

powers  ultra  vires),  St.  311,  47  Am.  Rep.  718;  Seale  v. 

14.  Patterson  v.  Minnesota  Mfg.  Co.,  Baker,  70  Tex.  283,  7  8.  W.  742,  8 
41  Minn.  84,  42  N.  W.  026,  16  A.  S.  A.  S.  R.  592  and  note. 

R.  671,  4  L.RJi..  745.  Notes:  53  Am,  Dec.  649;  48  A. 

15.  Schley  v.  Dixon,  24  Ga,  273,  8.  R.  921. 

71  Am.  Dee.  121;  Lexington,  etc.,  R.     18.  Westervelt  v.  Demarest,  46  N.  J. 
Co.  V.  Bridges,  7  B.  Hon.  (Ky.)  556,  L.  37,  50  Am.  Rep.  400. 
46  Am.  Dee.  528.  19.  See  infra,  par.  483. 

16.  Schley  «.  Dixon,  24  Gm.  273,  71  20.  McKee  v.  Radd,  222  Ko.  3M, 
Am.  Deo.  121;  Delano  v.  Case,  121  121  8.  W.  312, 133  A.  B.  B.  m 
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false  statemente  in  sach  certificate  will  not  render  the  persons  signing 
it  liable  for  deceit  to  one  who  relying  on  them  takes  notes  of  the 
corporation  and  thereby  suffers  loss.*  In  any  event,  to  render  directors 
liable  for  misrepresentations  as  to  the  corporation's  financial  con- 
dition there  must  have  been  a  fraudulent  purpose  to  deceive,  the 
existence  of  which  is  a  question  of  fact'  Where  the  directors  of  a 
corporation  by  reason  of  their  fraudulent  acta  have  incurred  liability 
to  creditors  of  the  corporation  a  creditor's  bill  may  be  maintained  by 
one  creditor  in  behalf  of  himself  and  all  standing  in  the  same  relation 
to  the  subject  of  the  suit,  to  enforce  such  liability.* 

482.  Mismanagement  and  Waste  of  Assets. — Directors  may  be  liable 
to  the  corporation  or  stockholders  for  mismanagement  of  the  business 
of  the  corporation,  or  waste  of  its  assets,*  but  they  are  not  so  chargeable 
as  to  creditors  merely  because  they  have  mismanaged  and  wasted 
assets;  they  are  liable  to  crcditoi*s,  according  to  the  prevailing  rule, 
only  in  case  of  deceit  or  fraudulent  misrepresentations,*  though  there 
is  authority  to  the  effect  that  creditois  of  a  corporation  may  hold  its 
officers  personally  liable  for  wasting  its  assets  needed  to  satisfy  their 
claims,  on  the  ground  that  such  action  constitutes  a  misapplication  of 
trust  funds.*  A  statute  imposing  such  a  liability  does  not  authorize 
an  action  by  creditors  against  an  officer  of  a  dissolved  corporation  to 
enforce  his  promise  to  pay  all  the  debts  of  the  corporation  in  case  he 
should  be  allowed  to  acquire  its  property  at  the  receiver's  sale  for 
less  than  its  real  value;  but  the  creditors  may  obtain  reUef  by  a  suit 
in  equity  against  him  to  impress  a  trust  in  their  favor  on  the  property 
purchased  by  him,  and  in  such  a  suit  it  is  not  necf^aiy  to  attack 
the  receiver's  sale  as  fraudulent  or  to  seek  to  have  i^set  aside.'  Where 
the  directois  are  by  statute  made  liable  to  stockholders  and  creditors 
for  all  moneys  embezzled  or  misappropriated  by  the  officers  of  the 
corporation,  the  consent  of  stockholders  to  a  misappropriation  of  the 
funds  of  a  corporation  by  its  directors  does  not  bar  the  right  of  its 
creditors  to  enforce  the  Uability  imposed  in  favor  of  creditors.  It  is 
hke  the  right  of  a  creditor  of  a  corporation  to  resort  to  unpaid 
subscriptions.* 

1.  Hummerwell  v.  Dnzbury,  154  NoteB:  63  Am.  Dee.  650  ;  48  A.  S. 
Unas.  286,  28  N.  £.  267,  13  L.R.A.  R.  927. 

733.  6.  In  re  Brockway  Mfg.  Co.,  89  Me. 

2.  Cowley  «.  Smyth,  46  N.  J.  L.  380,  121,  35  AtL  1012,  56  A.  S.  B.  401. 
50  Am.  Rep.  432.  See  also  Marshall  v.  Farmers',  etc., 

3.  Schley  «.  Dixon,  24  Oa.  273,  71  Sav.  Bank,  85  Va.  676,  8  S.  E.  586, 17 
Am.  Dee.  121.  A.  S.  R.  84,  2  L.R.A.  634. 

4.  See  supra,  par.  454  et  seq.  7.  lilienthal  v.  Betz,  185  N.  Y.  153, 
6.  Wilson  V.  Stevens,  129  Ala.  630,  77  N.  E.  1002,  7  Ann.  Cas.  41. 

29  So.  678,  87  A.  S.  R.  86;  Winchester  8.  Winchester  v.  Howard,  136  CaL 
0.  Howard,  136  Cal.  432,  64  Pae.  692,  432,  64  Pac.  692,  69  Pae.  77,  89  A.  S. 


69  Pae.  77,  89  A.  S.  R.  153. 
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483.  Wrongful  Distribution  of  Corporate  Assets. — Where  a  corpo- 
ration owing  debts  sells  all  its  property,  and  ita  officers  distribute 
ajnong  its  stockholders  or  otherwise  misappropriate  its  assets,  they 
may  be  held  liable  as  trustees  for  the  corporate  debta.'  And  clearly 
where  directors  are  made  liable  for  corporate  debts  in  case  of  a  viola- 
tion of  their  duties,  it  is  a  "violation  of  their  duties"  for  the  directors 
of  a  corporation  to  set  over  all  its  assets  to  a  purchasing  corporation 
without  giving  an  opportunity  to  creditors  to  present  and  enforce 
their  claims,  and  they  are  liable  for  the  amount  of  debts  that  have 
accrued  against  their  company  before  the  transfer,  although  they 
acted  in  good  faith  and  alttiough  the  purchasing  company  agreed 
to  assume  all  debts  of  the  selling  corporation.^" 

484.  Wrongful  Payment  of  Dividends. — Directors  of  a  corporation 
are  not  personally  liable  to  the  creditors  of  the  company  for  the 
amount  of  a  dividend  declared  by  them  at  a  time  when  tJiere  were 
no  profits  to  be  divided,  if  they  acted  in  good  faith  in  a  mistaken 
belief  that  such  a  fund  existed.**  And  this  is  true  even  under  a 
statute  making  directors  personally  liable  for  the  corporate  debts  if 
they  pay  a  dividend  when  the  corporation  is  insolvent,  if  the  directors 
in  good  faith  believe  there  exist  profits  out  of  which  to  pay  a  divi- 
dend.** In  case  a  liability  to  corporate  creditors  is  incurred  on  the 
part  of  (he  directors  by  reason  of  the  wrongful  payment  of  dividends, 
it  would  seem  that  there  is  not  such  a  trust  relation  between  the  direc- 
tors and  the  corporate  creditors  as  prevents  the  statute  of  limitations 
from  running  against  the  enforcement  of  such  liability.*' 

485.  Criminal  Responsibility  of  Officers  for  Corporate  Acts. — For- 
merly it  was  considered  that  othcers  and  directors  might  be  punished 
for  the  offenses  of  their  corporation.  The  authority  for  tliis  is  a  dictum 
of  Lord  Holt  to  tlie  effect  that  "a  corporation  is  not  indictable,  but 
the  particular  members  of  it  are."  But  the  weight  of  modern 
authority,  as  nearly  as  it  can  be  determined  from  the  few  reported 
eases,  is  apparently  that  an  officer  of  a  corporation  is  not  liable  for 
on  offense  committed  by  the  corporation,  except  where  he  has  in 
some  way  participated  in  the  illegal  act  as  an  aider,  abetter,  or  acces- 

9.  Tatam  v.  Leigh,  136  Ga.  791,  72  Bridges,  7  B.  Mod.  (Ky.)  566,  46  Am. 
S.  K.  23G,  Ann.  Cas.  1912D  216;  Pat-  Dee.  528. 

terson  v.  Minnesota  Mfg.  Co.,  41  Minn.  12.  Tradesman  Pub.  Co.  v.  Knox- 
84,  42  N.  \V.  926,  16  A.  S.  R.  671,  4  viUe  Car  Wheel  Co.,  95  Tenn.  634,  32 
L.R.A.  745.  S.  W.  1097,  49  A.  S.  R.  943,  31  L.R.A. 

Notes:  53  Am.  Dec.  650;  26  LJl.A.  593. 
"  (N.S.)  2(i7.  13.  Lexington,    etc.,    R.    Co.  t». 

10.  Darcy  v.  Brooldyn,  etc.,  Ferry  Bridges,  7  B.  Mon.  (Ky.)  556,  46  Am. 
Co.,  V.m  N.  Y.  99,  89  N.  E.  461.  134  Dec.  528. 

A.  S.  R.  827,  26  L.R.A.(N.S.)  267.         14.  State  v.  Ghreat  Works  Mill,  etc., 

11.  Le.\ington,    ate.,    R.    Co.    v.  Co.,  20  Me.  41,  37  Am.  Dec.  38; 
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sory^^^  and  this  has  been  held  true  even  though  the  corpuratiou's 
offense  consists  of  the  violation  of  a  statute  which  imposes  imprisoa- 
ment  as  a  penalty.'*  So  an  officer,  no  matter  how  great  his  rei-pon- 
ability,  is  not  as  a  general  rule  criminally  liable  for  the  acta  of  the 
corporation,  performed  through  other  oflicers  or  agents.*'  But  an 
officer  or  agent  cannot  shield  himself  from  criminal  responsibility  for 
his  own  act  on  the  ground  that  it  was  done  in  his  official  capacity  as 
an  officer  of  a  corporation,*^  nor  can  he  assert  that  acts  in  form  cor- 
porate were  not  his  acts  merely  because  carried  out  by  him  through 
the  instrumentality  of  a  corporation  which  he  controlled  and  domi- 
nated and  which  he  employed  for  that  purpose.*"  Thus  where  an 
ordinance  makes  it  unlawful  for  any  person  or  corporation  to  engage 
in  certain  occupations  or  classes  of  business  without  procuring  a 
license  and  paying  a  tax,  it  would  seem  clear  tliat  a  person  cannot 
escape  liability  for  violating  the  ordinance  by  claiming  to  act  on 
behalf  of  a  corporation.^  So,  if  a  statute  prohibits  the  employment 
of  children  under  a  certain  age  in  factories,  and  imposes  a  penalty 
for  its  violation,  the  assistant  superintendent  of  a  factory,  with  autlior- 
ity  to  employ  and  discharge  servants,-  is  presumed  to  have  known 
that  a  minor  under  the  prohibited  age  was  employed  in  the  factory, 
if  such  was  the  case,  and  hence  he  may  be  held  guilty  of  having  vio- 
lated the  statute.*  Again,  the  managing  oflicers  of  a  corporation,  a-i 
well  as  the  corporation  itself,  may  be  convicted  of  a  nuisance  if  the 
business  of  the  corporation  is  permitted  to  become  such.^  Before  an 
officer  of  a  corporation  can  be  held  criminally  liable  for  so  planning 
and  conducting  its  business  as  to  result  in  a  fraudulent  misappropria- 
tion or  conversion  of  the  moneys  of  a  third  pei-soo  intrusted  to  it^  it 
must  be  shown  that  such  course  of  business  was  either  in  its  essential 
characteristics  illegal  and  devised  and  carried  on  for  purposes  having 
a  criminal  result,  or  that,  with  his  knowledge  and  under  his  direction, 

Bex  V.  Hays,  14  Out  L.  Rep.  201,  8  S.  B.  74;  Moore  v.  State,  48  Miss.  147, 

Ann.  Gas.  380  and  note.  12  Am.  Hep.  367  (selling  lecture  tick- 

15.  Rex  V.  Hays,  14  Out  L.  Rep.  et);  MUbrath  v.  State,  138  Wis.  354, 
201,  8  Ann.  Gas.  380  and  note  (Uiis  120  N.  W.  252, 131  A.  S.  B.  1012. 
ease  involved  the  failure  of  a  railroad  Notes:  10  L.R.A.(N.S.)  332  (crim- 
corporation,  to  run  trains  and  carry  inal  liability  of  editor  of  newspaper 
passengo^  for  a  fixed  fare  as  required  for  libel) ;  8  Ann.  Cos.  384. 

by  statute).  19.  Milbrath  v.  State,  138  Wis.  354, 

Note:  16  LJl.A.(N.S.)  333  (prose-  120  N.  W.  252,  131  A.  S.  R.  1012.  ' 

ention  for  libel  published  in  news  20.  Notes:  74  A.  S.  R.  612;  28 

papers).  L.R.A.  421. 

16.  Rex  V.  Hays,  14  Ont  L.  Rep.  1.  Overland  Cotton  Mill  Co.  v.  Peo- 


17.  State  V.  Carmean,  126  la.  291,  S.  R.  74. 
102  H.  W.  97,  106  A.  S.  R.  352.  2.  People  «.  Detroit  White  Lead 

18.  Overland  Cotton  Mill  Co.  v.  Pco-  Works,  S2  Mich.  471,  46  N.  W.  735,  9 
pie,  32  Colo.  263,  76  Pae.  024,  105  A.  h.RJi.  722. 
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it  was  80  carried  on  in  the  particular  case  as  to  effect  such  result.* 
In  some  instances  statutes  have  been  enacted  punishing  particular 
acts  of  corporate  officers  and  agents/  most  frequently,  perhapS|  in  the 
case  of  banking  corporations.* 

lAaHlity  for  Torts 

486.  In  General. — An  officer  of  a  corporation  does  not  incur  per- 
sonal liabihty  for  its  torts  solely  by  reason  of  his  official  character.* 
But  if  he  commits  a  tort,  he  is  liable  for  it;  and  it  matters  not  what  lia- 
bility may  attach  to  the  corporation  for  the  tort^  the  officer  must 
respond  in  damages  if  called  on  to  do  so.  This  principle  is  absolatdy 
without  exception,  and  is  founded  upon  the  soundest  legal  analogies, 
and  the  wisest  public  policy.  To  permit  an  agent  of  a  corporation, 
in  carrying  on  its  business,  to  inflict  wrong  and  injuries  upon  others, 
and  then  shield  himself  from  liability  behind  his  vicarious  character, 
would  often  both  sanction  and  encourage  the  perpetration  of  flagrant 
and  wanton  injuries  by  rgents  of  insolvent  and  irresponsible  cor- 
porations.' An  agent  is  responsible  for  torts  committed  in  his  prin- 
cipal's business  only  when  they  result  from  his  own  misfeasance  or 
malfeasance  and  not  when  they  consist  of  mere  acta  of  nonfeasance ;  • 
and  this  rule  applies  in  the  main  to  the  officers  and  agents  of  cor- 
porations, though  they  can  act  only  through  their  officers  and  agents, 
and  for  acts  of  nonfeasance  merely  they  cannot  be  held  liable  to 
third  persons.*  On  the  other  hand  the  officers  and  agents  of  a  cor^ 
poration  cannot  escape  liability  for  their  acts  of  misfeasance  or  mal- 
feasance on  the  ground  that  they  were  acting  for  the  corporation.** 
Some  confusion  has  arisen  in  the  cases  from  a  failure  to  obsOTve  clearly 
the  distinction  between  nonfeasance  and  misfeasance  or  malfeasance. 

3.  State  V.  Carmeao,  126  la.  291,  Ward  v.  Pullman  Car  Corp.,  131  Ky. 
102  N.  W.  97, 106  A.  S.  R.  352.  142,  114  S.  W,  754,  25  L.R.A.(N.S.) 

4.  State  V.  Missouri  Guarantee  Sav.,  243  and  note ;  Wines  v.  Crosby  &  Co., 
etc.,  Aas'n,  167  Mo.  489,  67  S.  W.  215,  169  Mich.  210, 135  N.  W,  96,  Ann.  Cas. 
90  A.  S.  R.  426  (omcers  of  bnilding  1913D  1055  and  note,  39  L.R.A.(N.S.) 
and  loan  association  receiving  pay-  901  and  note;  Camax}n  v.  Kenyon- 
ments  of  premiums  after  known  insol-  Connell  Commensial  Co.,  22  Mont.  312, 
vency  of  association).  56  Pac.  358,  74  A.  S.  R.  602  and  note, 

6.  See  Banks,  vol.  3,  p.  490  e»  teq.  44  LJt.A.  508;  Solomon  t7.  Bates,  118 

6.  FolweU  V.  Miller,  145  Fed.  495,  75  N.  G.  311,  24  S.  E.  478,  54  A.  S.  R. 
G.  C.  A.  489,  7  Ann.  Cas.  455,  10  725;  Nunnelly  v.  Southern  Iron  Co., 
L.R.A.(N.S.)  332.  94  Tenn.  397,  29  S.  W.  361,  28  L.R.A. 

Note:  Ann.  Gas.  1913D  1058.  421  and  note;  Smith  v.  TTtley,  92  Wis. 

7.  Mayer  v.  Thompson-Hutchison  133,  65  N.  W.  744,  35  L.R.A.  620; 
BIdg.  Co.,  104  Ala.  611,  16  So.  620,  Karns  v.  Allen,  135  Wis.  48, 116  N.  W. 
53  A.  S.  R.  88,  28  L.R.A.  433;  Good-  357,  15  Ann.  Gas.  643. 

speed  V.  East  Haddam  Bank,  22  Conn.     8.  See  Pkinoipal  akd  Agekt. 
530,  58  Am.  Dec.  439:  Salmon  r.  Rich-     9.  Greenbei^  v.  Whitcomb  Lumber 
ardaon,  30  Conn.  360,  79  Am.  Dee.  Co.,  90  Wis.  225,  63  N.  W.  93,  48 
255;  Donovan  v.  Purtell,  216  111.  629,  A.  S.  R.  911  and  note,  28  L.R.A.  439. 
75  N.  £.  334,  1  L.R.A.(N.S.)  176;     10.  Peck  «.  Cooper,  U2  lU.  192,  64 
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"Konfeasauco,"  as  used  in  this  connection,  means  the  omission  of 
au  act  vbicb  a  person  ought  to  do;  "misfeasance"  is  the  improper 
doing  of  an  act  which  a  person  might  lawfully  do;  "lodfeasance" 
19  the  doing  of  an  act  which  a  person  ought  not  to  do  at  all.*^  The 
fact  that  the  officer  or  agent  of  the  corporation  is  answerable  for 
his  acts  of  misfeasance  or  malfeasance  does  not  relieve  the  corpora- 
tion  from  liability  where  such  acts  are  in  the  scope  of  the  duties  of 
the  officer  or  agent;  for  as  will  be  hereafter  seen,  corporations,  which 
can  of  necessity  act  only  through  their  officers  or  agents,  are  gen- 
erally held  liable  for  the  tortious  acts  of  their  officers  and  agents  if 
their  acts  are  within  the  scope  of  their  duties,  irrespective  of  whether 
such  acts  are  acts  of  nonfeasance  or  acts  of  misfeasance  or  mal- 
feasance.*' 

487.  Liability  for  Acts  of  Inferior  Officers  or  Agents. — ^The  only 
question  of  which  there  can  be  any  serious  doubt  is  whether  the 
officer  or  agent  has  participated  in  the  wrong,  so  that  it  may  justly 
be  regarded  as  his  act.  If  he  has  pei-sonally  directed  it  to  be  done, 
or  has  directly  participated  in  the  doing  of  it,  his  liability  is  mdis- 
putabie.^*  Where  the  president  of  an  incorporated  public  service 
company  has  issued  an  order  to  exclude  all  colored  persons  it  would 
seem  clear  that  he  is  individually  liable  for  the  ejection  and  personal 
injury  of  a  colored  person  in  pursuance  of  the  order.^*  On  the  other 
hand  the  defendant  sought  to  be  charged  may  be  a  superior  officer 
whose  directions  are  to  be  carried  out  by  subordinates,  and  they, 
while  not  in  his  presence,  and  not  merely  following  the  directions 
given  by  him,  may  be  guilty  of  a  tort.  In  such  a  case  he  is  not 
answerable  for  their  act,  though  it  may  be  so  within  the  duties 
delegated  to  them  that  the  corporation  itself  is  liable  therefor.*'  The 
president  is  not  personally  liable  because  of  his  official  capacity,  any 
more  than  are  the  directors  or  stockholders,  for  torts  committed  by 
the  corporation,  in  the  absence  of  personal  participation  in  the  tortious 
act.  As  an  agent,  he  is  not  liable  for  the  acts  of  misfeasance  or  non- 
feasance of  his  subordinate  agents  or  employees.^'  Witiiin  this  rule 
has  been  considered  to  fall  the  case  of  a  president  of  a  railroad 

Am.  Sep.  231 ;  Wright  v.  Wilcox,  19  the  general  liability  of  corporation  for 

Wend.  (N.  Y.)  343,  32  Am.  Rep.  507;  the  wrongful  acts  of  officers  or  agents 

Ghiwnberg  ti.  Whitcomb  Lumber  Co.,  is  discussed,  and  infra,  par.  683  et 

9fl  Wis.  225,  63  N.  W.  93,  48  A.  S.  R.  Beg.,  where  the  general  liability  of  eor- 

011  and  note,  28  L.R.A.  439.  porations  in  tort  is  discussed. 

Note:  Ann.  Cas.  1913D  1058.  13.  Notes:  48  A.  8.  R.  922;  Ann. 

11.  Bell  V,  JoBselyn,  3  Gray  (Mass.)  Cas.  1913D  1060. 

399,  63  Am.  Dec.  741;  Greenberg  v.  14.  Peck  v.  Cooper,  112  HI.  192,  M 

Whitcomb  Lumber  Co.,  90  Wis.  225,  Am.  Rep.  231. 

C3  N.  W.  93,  48  A.  S.  B.  911  and  note,  15.  Notes:  48  A.  8.  B.  923  ;  28 

28  L.R.A.  439.  L.RJV.  422. 

12.  S«e  infra,  par.  650  et  teq.,  where  16.  Folwell  v.  Uiller,  146  Fed.  495, 
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corporation  transmitting  orders  from  the  company  to  an  agent,  in 
accordance  with  which  the  agent  wrongfully  ejects  a  person  from  a 
depot  of  the  company,  and  the  president  is  not  liable  therefor,  although 
it  is  said  that  he  would  be  liable  if  the  order  were  his  personal  order.^' 
4S8.  Application  of  Rules  Generally. — A  managing  ofScer  of  a  cor- 
poration which  is  engaged  in  the  manufacture  for  general  consump- 
tion of  an  article  dangerous  to  use  has  been  held  personally  liable 
for  injury  to  a  consumer  by  its  use,  if  he  knew  of  its  dangerous  char- 
acter and  actively  promoted  its  manufacture  and  sale.^  The  same 
may  be  said  of  the  participation  of  the  president  of  a  bridge  cor- 
poration in  its  wrongful  operation  as  a  toll  bridge,  resulting  in  the 
diversion  of  business  from  another.^'  Also,  according  to  the  prevailing 
view,  an  officer  or  agent  of  a  corporation  may  be  individually  liable 
for  participating  in  the  infringement  of  a  patent  by  the  corporation,** 
or  for  tlie  infringement  of  a  copyright  or  trademark.*  If  there  is 
no  participation  on  the  part  of  the  officer  or  agent  in  the  infringement 
of  a  patent  by  the  corporation  he  of  course  incurs  no  personal  lia- 
bility.* 

489.  Fraud. — In  respect  to  the  liability  of  directors  of  a  corporation 
for  fraud  to  the  injury  of  strangers  tlie  cases  agree  that  the  official 
character  of  the  director  or  officer  is  not  enough  to  make  him  liable 
without  some  personal  connection  with  or  participation  in  the  fraud.* 
The  liability  of  the  officers  and  directors  for  their  own  false  represen- 
tations or  other  fraud  is,  however,  clearly  established  though  their 
actions  may  have  been  in  furtherance  of  the  corporate  business.* 
Thus  directors  of  a  corporation  placing  bonds  in  the  hands  of  an 
agent  for  sale,  and  falsely  and  knowingly  causing  them  to  be  indorsed 
"first  mortgage  bonds,"  are  liable  in  damages  to  purchasers  in  good 
faith  relying  on  such  indorsement  and  injured  by  the  misrepresen- 
tation.^ Similarly  officers  of  a  corporation  who  sign  and  isue  cer- 
tificates of  its  stock  in  the  usual  form,  reciting  that  the  corporation  is 

75  C.  C.  A.  489,  7  Ann.  Caa.  455,  10  Note:  28  L.R.A.  421. 

L.R.A.(N.S.)  332  (libel).  4.  Messer-Moore  Ins.,  etc.,  Co.  v. 

17.  Note:  28  L.R.A.  426.  Trotwood  Park  Land  Co.,  170  Ala. 473, 

18.  Wines  r.  Crosby,  169  Mieh.  210,  54  So.  228,  Ann.  Caa.  1912D  718; 
135  N.  W.  96,  Ann.  Cas.  1913D  1055,  Sfllmon  v.  Richardson,  30  Conn.  360, 
39  L.R.A.(N.S.)  901.  79  Am.  Dec.  255;  Donovan  v.  Purtell, 

19.  Chenango  Bridge  Co,  v.  Paige,  216  III.  629,  75  N.  E.  334,  1  L.R.A. 
83  N.  Y.  178,  33  Am.  Rep.  407.  (N.S.)  176;  Clark  v.  Edgar,  81  Mo. 

20.  Notes:  48  A.  S.  R.  922;  28  106,  54  Am.  H«p.  84;  Westervelt  v. 


2.  Klizabefh  r.  American  Nicholson  Notes:  48  A-  S.  E.  920  ;  74  A.  8. 
Pavoniont  Co.,  97  U.  S.  126,  24  U.  S.  R.  612. 

(L.  cd.)  1000.  5.  Clark  v.  Edgar,  S4  Mo.  106,  64 

3.  Wakcman  r.  Dalley,  51  N.  Y.  27,  Am.  Rep.  84. 
10  Am.  Rep.  551. 


L.R.A.  423. 

1.  Note:  28  L.R.A.  426. 


Demarest,  46  N.  J.  L.  37,  50  Am.  Rep. 
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incorporated  according  to  the  laws  of  a  particular  state,  and  that  the 
stock  is  non-assessable,  thereby  represent  that  the  stock  is  not  spurious 
nor  invalid  because  of  their  known  acts  or  omi^ions,  and  also  that 
everything  has  been  done  which  is  necessary  to  make  the  stock  right- 
fully exempt  from  further  assessment ;  and  if  such  representations  are 
false  the  officers  are  liable  in  damages  to  one  who  has  taken  the 
certificates  in  good  faith  and  for  value,  relying  upon  the  represen- 
tations.* So  when  an  officer  or  agent  of  a  corporation  by  fraud  pro- 
cures the  money  of  a  third  person  while  acting  for  the  corporation,  he 
cannot  escape  liability  therefor  by  paying  over  the  money  to  the 
corporation.'  As  heretofore  shown,  tiie  officers  of  a  corporation  may 
by  fraudulent  representations  as  to  the  financial  condition  of  the 
corporation  render  themselves  personally  liable  for  damages  to  third 
persons  who  deal  with  the  corporation  in  reliance  on  such  repre- 
sentations.^ 

490.  LibeL — ^It  is  recognized  that  the  officers  and  agents  of  a 
corporation  may  incur  a  personal  liability  for  the  publication  of  a 
libel  by  the  corporation  wliere  they  may  be  said  to  have  participated 
in  procuring  the  publication.  On  the  other  hand  they  are  not  liable 
for  the  publication  of  a  libel  by  the  corporation  solely  by  reason  of 
their  official  relation  to  the  corporation.*  Thus  the  president  of  a 
corporation  which  publishes  a  newspaper  is  not,  merely  because  of 
Ills  official  position,  liable  for  a  libel  published  in  the  paper  without 
his  knowledge  or  authority.**  And,  though  there  seems  to  be  some 
conflict  in  the  authorities,  according  to  principle,  the  responsiblHfy 
of  the  editor  of  a  newspaper  is  not  commensurate  with  that  of  the 
proprietor;  and  he  is  therefore  not  liable  for  the  publication  of  a 
libel  without  his  knowledge,  at  a  time  when  he  is  absent  from  the 
office." 

491.  Negligence. — In  di:-cussing  and  determining  the  liability  of 
officers  and  other  agents  of  corporations  for  negligence,  the  judges 
have  employed  language  which  is  often  irreconcilable,  and  formulated 
rules  which,  however  well  understood  in  the  abstract,  have  been 
dif&cult  of  application,  and  have  led  to  conflicting  judgments  upon 

6.  ■VVindram  v.  French,  151  Mass.  S.  W.  616,  31  A.  S.  R.  76. 

547,  24  N.  E.  914,  8  L.R.A,  750.  Notes:  48  A.  S.  R.  923  ;  28  L.R.A. 

7.  Messer-Moore  Ins.,  etc.   Co.   v.  427. 

Trotwood  Park  Land  Co.,  170  Ala.  See  Libel  and  Slander. 

473,  64  So.  228,  Ann.  Cas.  19120  718  ID.  FolweU  v.  MiUer,  146  Fed.  495, 

and  note.  75  C.  C.  A.  489,  7  Ann.  Cas.  455,  10 

8.  See  8upra,  par.  466  et  seq.  L.R.A.(N.S.)  332. 

9.  Washington  Gaslight  Co.  v.  Lana-  11.  Folwell  v.  Miller,  145  Fed.  495, 
den,  172  U.  S.  534,  19  S.  Ct.  296,  43  75  C.  C.  A.  489,  7  Ann.  Cas.  455  and 
U.  S.  (L.  ed.)  543;  Folwell  v.  Miller,  note,  10  L.R.A.(N.S.)  332  and  note. 
145  Fed.  495,  75  C.  C.  A.  489,  7  Ann.  But  see  Smith  v.  Utley,  92  Wis.  133, 
Caa.  455,  10  L.R.A.{N.S.)  332  and  65  N.  W.  744,  35  L.R.A.  620,  announo- 
note;  Bcto  v.  Fuller,  84  Tex.  450,  19  ing  a  contrary  doctrine. 
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facts  substantially  identical.  Every  such  officer,  or  agent,  should 
be  considered  in  two  capacities,  in  each  of  which  he  has  duties,  for 
the  negligent  performance  of  which  he  is  answerable  to  a  person 
injured  thereby  only  when  his  negligence  or  omission  has  been  in 
respect  to  a  duty  owing  by  him  to  the  person  claiming  to  be  aggrieved. 
The  omission  of  the  duty  may  or  may  not  be  also  an  omission  of  the 
duty  owing  to  his  principal  or  employer,  and,  when  liability  aris^, 
it  may  not  have  any  connection  with  his  relation  to  his  principal. 
He  may,  on  the  other  hand,  owe  duties  to  his  principal  which  he 
does  not  owe  to  any  other  person,  for  an  omission  to  perform  which 
he  is  liable  only  to  his  principal,  though  it  may  occur  that  others  than 
the  principal  are  incidentally  injured.  By  keeping  this  dual  position 
of  agents  and  the  obligations  and  liabilities  dependent  thereon  in 
mind,  statements  of  law  made  by  different  judges  which  seem  con- 
tradictory, except  when  considered  in  connection  with  the  peculiar 
circumstances  of  the  cases  in  which  they  were  applied,  may  be 
reconciled.'*  It  may  be  stated  to  be  the  general  rule  that  the  ollicers 
or  agents  of  a  corporation  are  not  individually  liable  to  third  pennons 
for  injuries  caused  to  them  through  the  negligence  of  the  corporation, 
if  such  officers  have  been  guilty  of  no  act  of  misfeasance  or  mal- 
feasance.*' On  the  other  hand  it  is  equally  well  settled  that  an 
officer  is  personally  liable  for  negligent  acts  which  amount  to  mis- 
feasance or  malfeasance  on  his  part."  Thus  where  it  is  the  duty  of 
a  particular  officer  or  agent  of  a  corporation  to  provide  appliances  or 
machinery  to  be  used  by  the  servants  of  the  corporation  his  mere 
failure  to  do  so  is  an  act  of  nonfeasance,  and  he  is  not  liable  to  a 
servant  injured  by  reason  of  the  unsafe  condition  of  such  appliances 
or  machinery.  On  the  other  hand  if  the  officer  or  agent  knows  that 
a  machine  is  defective  and  dangerous  and  puts  a  servant  to  work 
thereon,  he  is  guilty  of  misfeasance  for  which  he  is  answerable  to 
such  servant  if  injured  thereby.'*  So  a  car  inspector  of  a  railroad 
corporation  who,  after  inspection  and  approval,  sends  out  a  car 

12.  Note:  48  A.  S.  R.  924.  Cas.  19130  1055  and  note,  39  L.RA. 

13.  Dudley  v.  Illinois  Cent.  R.  Co.,  (N.S.)  901  and  note;  Brower  v.  North- 
127  Ky.  221,  96  S.  W.  835,  128  A.  8.  em  Pac.  R.  Co.,  109  Minn.  385,  124 
R.  335, 13  L.R.A.(N.S.)  1186;  Hill  v.  N.  W.  10,  26LJt.A.(N.S.)  354  (failnn 
Caverly,  7  N.  H.  215, 26  Am.  Dee.  735;  of  engineer  of  loeomotive  properly  to 
GUIb  v.  Southern  R.  Co.,  72  S.  C.  465,  fis  guard  of  water  gauge— held  liable 
52  S.  E.  228,  2  LJl.A.(N.S.)  378.         for  injuries  to  flzeman) ;  Schumpert  v. 

Note:  48  A.  S.  R.  924.  Soat)iem  R.  Co.,  65  S.  C.  332, 43  S.  E. 

14.  Illinois  Cent.  R.  Co.  v.  Honchins,  813,  95  A.  S.  R.  802;  Louisville,  etc., 
121  Kv.  526,  89  S.  W.  530, 123  A.  S.  R.  Co.  v.  Vincent,  116  Tenn.  317,  95 
R.  205,  1  L.RA.(N.S.)  375;  Ward  v.  S.  W.  179,  8  Ann.  Cas.  66. 
Pullman  Car  Corp.,  131  Ky.  142,  114     Notes:  48  A.  S.  R.  926  ;  28  Lit.A. 
S.  W.  764,  25  L.R.A.(N.S.)  343  and  427  ;  25  L.RA.(N.S.)  343. 

note;  Oslxmie  v.  Morgan,  130  Klass.  16.  Qreenberg  v.  Whitoomb  Lnm* 
102.  39  Am.  Rep.  437;  Wines  v.  Cros-  ber  Co.,  90  Wis.  226,  63  N.  W.  93,  48 
by,  169  Mich.  210, 135  N.  W.  96,  Ann.  A.  S.  R.  911,  28  LJl^.  439. 
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which  he  knows,  or  by  the  exercise  of  ordinary  care  could  know,  to 
be  defective,  is  liable  in  damages  to  a  brakeman  who,  because  of  the 
defect,  is  injured  in  attempting  to  use  it  in  .the  ordinary  manner, 
in  the  absence  of  contributory  negligence  on  his  part.**  The  same 
is  true  of  an  officer  or  agent  of  a  corporation  in  general  charge  of 
real  property  under  a  duty  to  keep  it  in  repair,  and  his  fdlure  to  do 
so  is  active  negligence  on  his  part  which  may  render  him  liable  to 
third  persons  by  reason  of  the  defective  condition  of  tiio  premises.*' 
Tn  the  latter  case,  however,  it  seems  that  the  liability  of  the  officer 
or  agent  is  several  only  and  not  jointly  with  the  corporation;  it  is 
not,  properly  speaking,  the  joint  act  of  the  corporation  and  the  officer 
or  agent  which  causes  the  injury.^'  Again,  the  manager  of  a  cor- 
poration in  charge  of  its  work  in  constructing  a  building  is  personally 
liable  for  negligent  failure  to  erect  a  scaffold  which  is  needed  to 
protect  persons  near  the  walls.**  Similarly  an  officer  or  agent  of  a 
corporation  is  personally  liable  where  he  negligently  places  dangerous 
articles  on  the  corporate  premises,  and  a  third  person  is  thereby 
injured.-*'  Another  familiar  instance  of  liability  exists  where  an 
employee,  in  the  operation  of  the  train  of  a  railroad  corporationf  is 
guilty  of  negligence  causing  injury  to  a  third  person.* 

492.  liuisance. — ^Where  the  business  of  a  corporation  results  in  the 
creation  of  a  nuisance  whereby  t^ird  persons  are  injured,  it  la  gen- 
erally recognized  that  such  of  its  officers  as  have  the  direction  and 
control  of  its  business,  as  well  as  its  agents  or  servants  who  contribute 
to  the  nuisance,  are  personally  liable  in  damages,'  as  well  as  crim- 
inally liable.'  Thus  the  president  and  general  manager  of  a  cor- 
poration are  personally  liable  for  damages  caused  'to  a  ripnrian  pro- 
prietor by  the  long-continued  discharge  of  muddy  water  into  a 
stream  from  ore  washers  operated  by  the  company  witii  their  sanction 
and  their  knowledge  of  the  damage  caused  thereby.*  So  the  president 

16.  Ward  v.  Pallman  Cax  Corp.,  131  1.  Southern  U.  Co.  v.  Grizzle,  124 
Ky.  142,  114  S.  W.  754,  26  LBJL  Ga.  735,  53  S.  E.  244,  110  A.  S.  R. 
(N.S.)  343  and  note.  191  (engineer  held  liable  for  failure 

17.  Campbell  v.  Portland  Sugar  Co.,  to  blow  whistle  as  required  by  statute, 
62  Me.  552,  16  Am.  Rep.  503;  Oroutt  an  act  of  misfeasance);  Illinois  Cent, 
tj.  Century  Bldg.  Co.,  ^01  Mo.  424,  99  R.  Co.  v.  Coley,  121  Ky.  385,  89  S.  W. 
S.  W.  1062,  8  L.R.A.(N.S.)  929.   See  234,  1  L.R.A.(N.S.)  370. 

also  Baird  v.  Shipman,  132  111.  16,  23  2.  Cameron  v.  Kenyon-Connell  Com- 

N.  B.  384,  22  A.  S.  R.  504,  7  L.R.A.  mercial  Co.,  22  Mont.  312,  66  Pae.  358, 

128.  74  A.  S.  R.  602,  44  L.R.A.  508  (storing 

18.  Campbell  v.  Portland  Sugar  Co.,  prohibited  amount  of  explosives).  See 
62  Me.  552,  16  Am.  Rep.  503.  also  Chenango  Bridge  Co.  v.  Paige,  83 

19.  Mayer  v.  Thompson-Hutchison  N.  T.  178,  38  Am.  Rep.  407. 
B%.  Co.  104  Ala.  611,  16  So.  620,  3.  See  supra,  par.  485. 

53  A.  S.  R.  88,  28  L.R.A.  433.  4.  Nunnelly  v.  Southern  Iron  Co., 

20.  Osborne  v.  Morgan,  130  Mass.  94  Tenn.  397,  29  8.  W.  361,  28  L.RJV. 


102,  39  Am.  Rep.  437. 
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of  a  corporation  participating  in  making  a  display  of  ^reworks  in  a 
public  street  is  personally  liaBle  for  injuries  thereby  caused.' 

493.  Trespass  and  ConTendon. — ^In  case  of  a  trespass  eomnutted 
by  an  officer  or  agent  of  a  corporation  he  is  personally  liable  for  his 
acts.  Thus  an  officer  or  agent  of  a  corporation  is  personally  liable  for 
trespass  in  wrongfully  ejecting  a  passenger  from  a  railway  car,*  or 
for  a  trespass  on  land,  in  which  he  participates,'  or  which  he  directs 
or  procures.^  An  officer  or  agent  of  a  corporation  also  is  personally 
liable  for  his  acts  which  constitute  a  conversion  of  the  property  of  a 
third  person,*  as  where  an  officer  of  a  banking  corporation  takes  a 
special  deposit  and  pays  it  out  to  the  general  creditors  of  the  bank.^* 

QeTieral  Statutory  Liability 

494.  General  Construction  and  Validity  of  Statutes. — Statutes  have 
been  enacted  in  many  jurisdictions  making  the  directors  or  other 
officers  of  a  corporation  liable  for  its  debts  where  they  are  guilty  of 
certain  official  delinquencies,  such  as  the  failure  to  make  the  required 
annual  reports  as  to  the  financial  condition  of  the  corporation,  or 
making  false  reports,  or  allowing  the  debts  to  exceed  a  certain  pro- 
portion of  the  capital  or  the  capital  paid  in,  or  transacting  corporate 
business  before  the  capital  stock  or  a  certain  proportion  thereof  is 
subscribed  for  or  peiid  in,  or  before  certain  steps  have  been  taken 
to  complete  the  organization  of  the  corporation. A  statute  of  this 
class  must  have  a  fair  and  reasonable  interpretation,  and  effect  must 
be  given  to  it  according  to  the  intention  of  ^e  legidature  as  indicated 
in  the  language  used.  The  language  is  not  to  be  wrested  from  its 
true  meaning  to  protect  trustees  against  liability,  however  serious,  to 
which  they  may  be  exposed;  and  on  the  other  hand,  the  statute  being 
in  the  nature  of  a  penal  statute,  cannot  be  extended  beyond  the  clear 
import  of  its  l^guage.^^   For  example,  a  director  cannot  be  said  to 

5.  Jenne  «.  Sulton,  43  N.  J.  L.  267,  11.  Huntington  v.  Attrill,  146  U.  S. 
39  Am.  Rep.  578.  657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.) 

6.  Holmes  v.  Wakefield,  12  Allen  1123  (New  York  statute— false  certifi- 
(Masa.)  580,  90  Am.  Dec.  171;  Moore  cate  as  to  payment  of  capital  stock) ; 
c.  Fitchbuig  R.  Corp.,  4  Gray  (Maaa.)  Cnrtia  v.  Tracy,  169  III.  233,  48  N.  B. 
465,  64  Am.  Dec.  83.  399,  61  A.  S.  H.  168;  J.  B.  Butler 

7.  Note:  74  A.  S.  R.  611.  Paper  Co.  v.  Cleveland,  220  HI.  128, 77 

8.  Peek  o.  Cooper,  112  111.  192,  S4  N.  E.  99,  UO  A.  S.  B.  230;  Patterson 
Am.  Rep.  231.  v.  Mmnesota  Mfg.  Co.,  41  Uinn.  84, 

Note:  28  L.R.A.  422.  42  N.  W.  926,  16  A.  S.  R.  671,  4 

9.  United  Soe.  of  Shaken  v.  Undex^  hJLA.  745;  Lcughton  «.  Campbell,  17 
vtooAt  9  Bush  (Ky.)  609, 15  Am.  Rep.  B.  I.  61,  20  Atl.  14)  9  LIt.A.  187  and 
731.   See  also  Trover.  note. 

Note:  48  A.  S.  R.  922.  Notes:  53  Am.  Dee.  651;  25  Am. 

10.  United  Soe.  of  Shakers  v.  Under-  Rep.  217. 

wood,  9  Bush  (Ky.)  609, 15  Am.  Rep.  IS.  Providenee  Steam-Engine  Co.  «. 
731.   See  Banks,  vol.  3,  p.  561.         Huhbard,  101  U.  S.  188,  25  U.  S.  (L 

510 


Digitized  by  Google 


7  K.  C.  1*  CORPORATIONS  (  405 

"assent"  to  corporate  acts,  within  such  a  statute,  merely  because  it 
is  not  shown  tiiat  he  objected  to  the  acls.^*  Such  statutes,  it  has  been 
said,  being  in  derogation  of  the  common  law,  must  be  strictly  con- 
strued.^* A  constitutional  provision  that  the  directors  or  trustees  of 
corporations  shall  be  jointly  and  severally  liable  to  the  creditors  and 
stockholders  for  all  moneys  embezzled  or  misappropriated,  by  the 
officers  of  such  corporation  during  the  term  of  office  of  such  director 
or  trustee,  is  self  executing,,  and  is  not  in  conflict  with  the  constitution 
of  the  United  States  as  taking  property  without  due  process  of  law, 
or  as  denying  the  equal  protection  of  the  laws.** 

495.  Penal  Nature  of  Statutes. — Statutes  imposing  personal  liabil- 
ity upon  the  officers  of  a  corporation  for  corporate  debts  upon  their  fail- 
ure to  comply  with  certain  requirements  are  generally  regarded  as 
penal  in  their  nature,  as  they  in  no  way  directly  relate  to  the  loss  which 
creditors  of  the  corporation  may  sustain  by  reason  of  the  violation  of 
the  statute.^*  Still  they  are  not  strictly  penal,  as  the  prime  object 
of  every  statute  strictly  penal  is  to  enforce  obedience  to  the  mandates 
of  the  law  by  inflicting  punishment  upon  those  who  disregard  them ; 
and  a  statute  primarily  and  properly  penal  never  rests  in  uncertainty 
and  is  never  based  on  a  contingency.*'   From  the  rule  that  a  statute 


ed.)  786;  Chase  v.  Curtis,  113  U.  S.  42  Am.  Bep.  14;  Plymouth  Fixst  Nat. 

452,  5  S.  Ct.  554,  28  U.  S.  (L.  ed.)  Bank  v.  Piice,  33  Ud.       3  Am.  Rep. 

1038;  Huntington  v.  AttriO,  146  U.  S.  204:  Child  v,  Boston,  etc.,  Iron  Works, 

657,  13  S.  a.  224,  36  U.  S.  (L.  ed.)  137  Mass.  616,  60  Am.  Rep.  438;  Sav- 

1123;  Savage  v.  Shaw,  195  Mass.  571,  agre  «.  £haw,  105  Masa.  571,  81  N.  E. 

81 N.  E.  303;  222  A.  S.  R.  272, 12  Ann.  303,  122  A.  8.  R.  272,  12  Ann.  Cas. 

Gas.  806;  Cameron  v.  Seaman,  69  N.  Y.  806  and  note;  Patterson  v.  Minnesota 

39.6,  25  Am.  Rep.  212;  Leigbton  «.  Mfg.  Co.  41  Minn,  84,  42  N.  W.  926, 

CampbeU,  1?  R.  I.  51,  20  Atl.  14,  9  16  A.  S.  R.  6n,  4  L.R.A.  745;  Cable 

L.R.A.  18/ .  v.  MeCune,  26  Mo.  371,  72  Am.  Dec. 

Note:  53  Am.  Dee.  65L  214;  State  Sav.  Bank  v.  Johnson,  18 

13.  Patterson  v.  Minnesota  Mfg.  Co.,  Mont  440,  46  Pac.  662,  56  A.  S.  R. 

41  Uinn.  84,  42  N.  W.  92$,  16  A.  S.  591,  33  LJt.A.  652;  Globe  Pub.  Go.  v. 

R.  671,  4  L.RJL  746.  State  Bank,  41  Neb.  176,  59  N.  W. 

11  Cameron  v.  Seaman,  69  N.  Y.  683, 27  LJt.A.  854;  Leighton  «.  Gamp- 

396, 26  Am.  Rep.  212;  Tradesman  Pub.  beU,  17  R.  I.  51,  20  AU.  14,  9  L3.A. 

Co.  V.  Knoxville  Car  Wheel  Co.,  96  187. 

Tenn.  634,  32  8.  W.  1097,  49  A.  8.  R.  Note:  Ann.  Caa.  1914B  152. 

943,  31  L.RJL  593.  17.  Huntington  v.  AttriU,  146  U.  8. 

16.  Winchester  v.  Howard,  136  Cal.  667,  13  8.  Gt.  224,  36  U.  8.  (L.  ed.) 

432,  64  Pac.  692,  69  Pac.  77,  89  A.  1123  (New  York  statute  relating  to 

S.  B,  153.  liability  for  false  eertiflcate  as  pay- 

16.  Providence  Steam-Enrine  Co.  v.  meat  of  capital  stock) ;  Nebraska  Nat. 

Hubbard,  101  U.  S.  188,  25  U.  8.  (L.  Bank  «.  Walsh,  68  Ark.  433, 69  S.  W. 

ed.)  786;  Chase  v.  Curtis,  113  U.  S.  952,  82  A.  8.  R.  301  (failure  to  file 

452,  6  8.  Ct.  554,  28  U.  8.  (L.  ed.)  annual  report) ;  Woolveiton  v.  Taylor, 

1638;  (Gregory  «.  German  Bank,  3  132  HI.  197,  23  N.  E.  1007,  22  A.  8- 

Colo.  332,  25  Am.  Rep.  760;  Mitchell  B.  521  (eontraetmg  indebtedness  in 

V.  Hotchlos^  48  Conn.  9, 40  Am.  Rep.  excess  of  capital  stock) ;  Great  Weat- 

146;  Diveisey  v.  Smith,  103  HI.  378,  em  Machinery  C!o.  v.  Smith,  87  Kan. 
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imposing  personal  liability  upon  officers  for  corporate  debts  for 
failure  to  make  the  required  annual  report  of  its  financial  condition 
is  penal  in  its  nature,  it  foIlo\f^  that  a  r^eal  of  such  a  statute  with- 
out any  resenation  destroys  any  unenforced  rights  which  may  have 
accrued  to  creditors  of  the  corporation  against  such  officers  on  account 
of  such  omission.^*  So,  as  the  officers  who  are  in  default  in  making 
the  report  are  wrongdoers,  if  the  penalty  or  any  part  thereof  is 
recovered  from  one  of  them  he  cannot,  without  a  special  statutory 
provision,  compel  others  to  contribute.'*  Nor  does  an  action  to 
enforce  the  liability  for  failure  to  make  a  required  report,**  or  for 
commencing  business  before  complying  with  statutory  requirements,* 
survive  against  the  estate  of  a  deceased  defaulting  officer.  The  ques- 
tion as  to  the  penal  nature  of  statutes  of  this  character  also  arises 
where  there  is  an  attempt  to  enforce  them  extra-temtorially,  and  will 
be  discussed  in  this  phase  later.* 

496.  Excessive  IndeMedness. — ^In  many  jurisdictions  directors  or 
officers  of  a  corporation  are  made  personally  liable  for  indebtedness 
of  the  corporation  incurred  with  their  assent  in  excess  of  an  amount 
determined  by  the  capital  stock  of  the  corporation.'  It  is  generally 
recognized  that  under  such  statutes  tiie  liability  of  a  director  is  con- 
tangent,  and  is  made  to  depend  upon  four  conditions,  namely :  First, 
assent  by  him  to  the  creation  of  the  particular  debt  upon  which  he  is 
sued;  second,  that  the  debt  has  not  been  paid;  third,  that  the  assets 
of  the  corporation  have  been  exhausted;  fourth,  tliat  the  particular 
debt  is  in  excess  of  the  amount  prescribed.*  Where  the  statute  makes 
the  directors  liable  for  debts  created  beyond  the  subscribed  capital 
stock,  all  capital  stock  is  to  be  counted  irrespective  of  the  mode  of  dis- 
position and  whether  it  is  paid  in  or  not.*  The  term  "capital  stock 
paid  in,"  in  the  charter  of  a  corporation  making  directors  Hable  for 
debta  in  excess  of  such  stock,  means  the  amount  subscribed  by  the 
stockholders,  and  not  the  total  value  of  the  assets,  and  the  directors 
may  be  liable  if  the  indebtedness  exceeded  the  former  though  when 

331,  124  Pac.  414,  Ann.  Cas.  1913E  3.  Woolverton  v.  Taylor,  132  111. 

243  and  note,  41  L.R.A.(N.S.)  379;  197,  23  N.  E.  1007,  22  A.  S.  R.  521; 

FaiT  V.  Briggs,  72  Vt.  225,  47  Atl.  793,  Cable  v.  Gaty,  34  Mo.  573,  80  Am. 

82  A.  S.  R.  930.  Dee.  126;  National  Bank  o.  Dilliog- 

18.  Gregory  t>.  German  Bank,  3  ham,  147  N.  Y.  603,  42  N.  E.  338,  49 
Colo.  332,  25  Am.  Rep.  760.  See  also  A.  S.  R.  692;  Sturges  v.  Burton,  8 
Globe  Pub.  Co.  v.  State  Bank,  41  Neb.  Ohio  St.  215,  72  Am.  Dec.  582;  Leigh- 
175,  59  N.  W.  683,  27  L.R.A.  854.  ton  v.  Campbell,  17  R.  L  51,  20  Atl. 

19.  Gregory  v.  German  Bank,  3  14,  9  L.R.A.  187  and  note;  Farr  v. 
Colo.  332,  25  Am.  Rep.  760.  Bripgs,  72  Vt.  225,  47  Atl.  793,  82 

20.  Mitchell  v.  Hotehkiss,  48  Conn.  A.  S.  R.  930. 

9,  40  Am.  Rep.  146.  4.  Tradesman  Pub.  Co.  v.  Knoxville 

1.  Diversey  v.  Smith,  103  HI.  378,  Car  Wheel  Co.,  95  Tenn.  634, 32  S.  W. 
42  Am.  Rep.  14.  1097,  49  A.  S.  R.  943,  31  LJLA.  693. 

2.  Sue  infra,  par.  508.  6.  Note:  9  L.R.A.  187. 
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it  was  incurred  it  did  not  exceed  the  latter.^  In  determining  what  con- 
stituted the  "indebtedness"  of  the  corporation,  under  such  a  provision, 
A  fixed  bonded  indebtedness  secured  by  mortgage  is  to  be  counted, 
and  the  term  is  not  to  be  restricted  to  include  merely  the  floating 
indebtedness.' 

497.  Officers  Liable,  and  "Assent"  to  Acts. — To  render  one  liable 

for  corporate  debts  by  reason  of  his  alleged  official  position,  his  mere 
election  to  the  o£Bce  is  not  sufficient;  there  must  be  either  an  express 
or  implied  acceptance  of  the  office}  ^  but  one  who  assumes  the  char- 
acter of  a  corporate  officer  cannot  escape  liability  on  the  plea  that 
his  election  to  office  was  illegal;  persons  ostensibly  acting  as  officers 
of  a  corporation  ordinarily  are  presumed  to  be  rightfully  in  office; 
individuals  elected  and  serving  as  office  may  incur  the  statutory 
liability  for  the  corporate  debts  of  the  company,  even  though  irregu- 
larities occurred  in  their  election,  if  in  all  other  respects  the  evidence 
brings  ^em  within  the  category  of  legal  default  *  The  officers  whose 
duty  it  was  to  make  the  report  are,  as  a  general  rule,  alone  liable; 
officers  continue  to  be  liable  for  the  consequences  of  their  acts  even 
after  they  go  out  of  office,  but  they  are  not  responsible  for  the  conse- 
quences of  subsequent  defaults  committed  by  their  successors,  nor  are 
the  successors  in  office  in  any  way  responsible  for  the  consequences 
of  defaults  by  their  predecessors.'*'  To  constitute  "assent"  on  the 
part  of  a  director  to  corporate  acts,  there  must  be  something  more 
than  mere  negligence  on  his  part  in  not  knowing  what,  in  the  exercise 
of  proper  care,  he  oujght  to  have  known.  There  must  be  some  wilful 
or  intentional  violation  of  duty,  assenting  to  it,  knowing  that  the 
act  is  being,  or  about  to  be,  done.  But  if,  with  such  knowledge,  he 
neither  objects  to  nor  opposes  it  when  his  duty  requires,  and  when 
he  has  the  opportunity  of  doing  so,  this  is  "assent."  So  "assent" 
to  the  creation  of  indebtedness  of  a  corporation  in  excess  of  its  assets 
or  capital  stock  which  will  make  directors  individually  liable  therefor 
under  a  statute  imposing  such  liability,  must  be  given  in  their  capacity 
as  directors,  in  accordance  with  the  general  rule  that  directors  must 

6.  Tradesman  Pub.  Co.  v.  Knoiville  Hubbard,  101  U.  S.  188,  25  U.  S.  (L. 
Car  Wheel  Co.,  95  Tenn.  634,  32  8.  ed.)  786. 

W.  1097,  31  Ut.A.  593.    See  supra,  Note:  25  Am.  Ecp.  218. 

par.  165,  as  to  wliat  constitutes  tlie  10.  Providence  Steam-Bngine  Co.  v. 

"capital"  and  "capital  stock"  of  a  cor-  Hubbard,  101  U.  S.  188,  25  U.  S. 

poration.  (L.  ed.)  786. 

7.  Tradesman  Pub.  Co.  v.  Knoxville  Notes:  26  Am.  Rep.  218;  9  L.R.A. 
Car  Wheel  Co.  95  Tenn.  634,  32  S.  W.  187.'  See  also  Bank  of  Mutual  Re- 
1097,  31  L.R.A.  593.  demption  v.  Hill,  56  Me.  385,  96  Am. 

8.  Cameron  v.  Seaman,  C9  N.  Y.  Doc.  470. 

396,  25  Am.  Rep.  212  and  note  (fail-  11.  Patterson  v.  Stewart,  41  Minn, 
ure  to  make  annual  report).  84.  42  N.  AV.  926,  16  A.  S.  R.  671,  4 

9.  Providence  Steam-Engine  Co.  ».  L.R.A.  745. 
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act  as  an  official  body,  that  they  can  contract  and  act  only  as  a  boanl 
duly  assembled. ^2 

Failure  to  Make  Financial  Report,  and  False  Reports 

498.  Failure  to  Make  Report  in  General. — ^In  many  jurisdictiunn 
the  statute  require  corporations  to  make  annual  reports  of  their 

financial  condition,  and  for  a  failure  to  do  so  impose  a  personal  lia- 
bility upon  the  directors  or  other  officers  for  the  corporate  delits.*' 
Such  a  statute  is  a  constitutional  and  appropriate  exercise  of  the 
sovereign  power  of  the  state  over  corporations,  whether  domestic  or 
foreign,  in  the  nature  of  a  regulation  to  protect  the  citizens  of  the 
state  and  secure  conformity  to  its  internal  policy,  and  is  not  retrnppcc- 
tive  and  void  as  to  debts  of  the  corporation  contracted  before  the 
enactment  of  the  statute,  the  statutory  obligation  to  make  the  reports 
required  having  existed  prior  to  the  contracting  of  the  debte  in 
question.**  Under  these  stetutes,  as  a  general  rule,  three  tJiings  must 
concur  to  render  an  officer  liable:  (1)  he  must  have  been  an  officer 
as  specified;  (2)  there  must  have  been  the  specified  failure  or  neglect 
to  ma^e  the  report;  and  (3)  the  debt  for  which  be  is  sought  to  be 
held  liable  must  be  within  the  provision  of  the  statute.**  Such  a 
statute,  general  in  its  terms,  has  been  considered  to  apply  to  foreign 
as  well  as  domestic  corporations.'*  Trustees  of  a  corporation  are  not 
personally  liable  for  its  debts  on  the  ground  of  failure  to  file  the 
report  of  its  financial  condition  required  by  statute,  merely  because 
the  acting  trustees  who  signed  it,  and  who  were  a  majority  of  those 
actually  elected  and  of  the  number  fixed  upon  by  a  resolution  reducing 
the  original  number,  were  not  a  majority  of  the  original  number,  and 
the  certificate  of  the  fact  of  such  reduction  of  the  number  had  not 
been  filed  as  required  by  statute.*' 

499.  False  Reports. — ^Under  a  state  statute  providing  that  if  any 
certificate  or  report  made  or  public  notice  given  by  the  officers  of  any 

12.  Tradesman  Pub.  Co.  v.  Knox-  14.  Nelson  r.  Bank  of  Fergus  Coun- 
viUe  Car  Wheel  Co.  95  Tenn.  634,  32  ty,  157  Fed.  161,  84  C.  C.  A.  609, 
S.  W.  1097,  49  A.  S.  R.  943,  31  L.R.A.  13  Ann.  Cas.  811. 


18.  Providence  Steam-Engine  Co.  r.  Hubbard,  101  U.  S.  188,  25  U.  S.  (L. 

Hubbard,  101  U.  S.  188,  25  U.  S.  ed.)  786;  Gold  v.  Clyne,  134  N.  Y. 

<L.  ed.)   786   (Connecticut  statute);  262,  31  N.  E.  980,  17  L.R.A.  767. 

Griirm  v.  Long,  96  Ark.  268, 131  S.  W.  16.  Nelson  v.  Bank  of  Fei^s  Conn- 

672,  Ann.  Cas.  1912B  622,  35  L.R.A.  ty,  157  Fed.  811,  84  C.  C.  A.  609,  13 

(N.S.)  865  and  note;  Wallace  &  Sons  Ann.  Cas.  811,  and  see  note  13  Ann. 

V.  Walsh,  125  N.  Y.  26,  25  N.  E.  1076,  Cas.  814,  discussing  the  general  ques- 

11  L.R.A.  166;  Gold  v.  Clyne,  i;^4  N.  tion  as  to  when  the  term  "corporation" 

Y.  262,  31  N.  E.  R80,  17  L.R.A.  767;  includes  a  foreign  corporation. 

Witlierow  v.  Slayha<'k,  158  N.  Y.  61!),  17.  Wallace  &  Sons  r.  Walsh,  125 


693. 


15.  Providence  Steam-Engine  Co.  v. 


53  N.  E.  681,  70  A.  S.  R.  507. 


N.  Y.  26,  25  N.  E.  1076,  11  L.R.A. 
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corporation  is  false  in  any  material  representation,  all  the  officers 
who  sign  the  same  shall  be  jointly  and  aeverally  liable  for  all  the 
debts  of  ^e  coiporatioa  contracted  while  they  aro  officers  thereof,  it 
u  not  essential-  to  liability  that  a  director  know  that  tlie  report  is  false ; 
the  fact  that  the  report  is  untrue  in  any  material  representation  is 
suiBcient.^^  Again,  it  is  sometimes  provided  by  statute  that  directors 
of  a  corporation  shall  be  liable  for  its  debts  until  its  capital  stock 
has  been  paid  in  and  a  certificate  stating  the  amount  is  signed  and 
sworn  to  by  the  president,  treasurer,  clerk,  and  a  majority  of  the 
board  of  directors.  Under  such  a  statute  tlie  liability  of  the  directors 
does  not  terminate  on  their  filing  a  false  certificate  of  the  required 
facts,  though  such  certificate  was  made  in  good  faiths* 

500.  Publication  and  Filing  of  Report. — ^AVhere  a  statute  requires 
tliat  a  report  of  the  financial  condition  duly  signed  and  verified  shall 
be  made  within  a  certain  time,  and  further  provides  that  the  report 
shall  be  filed  in  a  designated  office  and  published  in  a  certain  manner, 
the  publication  and  filing  is  necessarily  w  act  to  be  done  after  the 
making  of  the  report,  and  the  words  "make  a  report"  do  not  apply 
to  the  act  of  filing  and  publication ;  if  the  corporation  prepares  and 
transmits  the  report  to  the  pn^pta-  iiuLIic  ofUccr  ■*vilhin  the  required 
time,  and  causes  it  to  be  filed  and  published  within  a  reasonable 
time  thereafter,  there  is  a  compliance  with  the  statute.  So  when 
the  statute  requires  tiiat  in  case  no  newspaper  is  published  in  the 
town,  city  or  village  where  the  business  of  the  corporation  is  carried 
on,  the  annual  report  shall  be  published  in  some  newspaper  issued 
nearest  the  place  of  business,  the  town  is  the  place  of  business  where 
the  business  is  carried  on  in  a  town,  and  publication  in  the  news- 
paper  nearest  to  a  point  in  the  town  is  a  substantial  compliance  with 
the  act,  although  some  other  newspaper  may  be  published  nearer  the 
exact  location  of  the  corporation." 

501.  Persons  Making  Report,  and  Excuses  for  Failure  to  Make.— 
The  required  financial  report  must  be  signed  and  verified  by  the 
officers  designated  by  the  statute.*  The  officers  elected  for  the  year 
in  which  the  report  is  required  to  be  made  are  those  whose  duty 
it  is  to  make  the  report;  if,  however,  the  ofiicers  for  a  preceding  year 
hold  over  for  any  reason,  it  then  becomes  their  duty  to  make  the 
report.*  The  fact  that  the  corporation  is  closing  up  its  affairs  and 
has  ceased  to  do  business  does  not  excuse  the  omission  to  make  the 
report*  Thus  if  a  statute  makes  the  directors  of  a  corporation 
oziswerable  for  its  existing  debts,  and  for  those  contracted  before  the 

18.  Note:  9  L.R.A.  187.  896,  26  Am.  Rep.  212. 

19.  Weetinghouse  Electrie  ft  Mfg.     1.  Note:  . 25  Am.  Rep.  217. 

Co.  V.  Reed,  194  Mass.  690,  80  N.  E.     2.  Cameron  v.  Seaman,^  Kt  7.  306, 
120  A.  S.  B.  676.  25  Am.  Rep.  212. 

20.  Cameron  v.  Seaman,  69  N.  Y.      3.  Note:  25  Am.  Rep.  217. 
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company  makes  an  annual  report,  it  is  no  defense  to  an  action 
brought  to  cliarge  them  with  corporate  debts  by  virtue  of  tlie  com- 
pany's failuro  to  file  a  report  that  the  company  had  ceased  to  exist, 
by  abandoning  its  business  and  turning  o^  er  its  property  to  its 
creditors,  before  the  time  for  filing  the  report,  if  it  is  shown  that  such 
transfer  did  not  embrace  all  of  its  property,  and  that  the  company 
continued  to  exercise  acts  of  absolute  ownership  over  other  omitted 
property,  and  subsequently  filed  a  report  of  full  payment  of  its  capital 
stock,  as  well  as  two  tinnual  reports.^ 

Indebtedness  Covered  by  Staiute 

502.  In  General. — The  statutory  liability  of  the  officers  of  a  cor- 
poration extends  only  to  corporate  debts  which  are  enforceable  against 
the  corporation,  and  their  individual  liability  is  subject  to  all  the 
defenses  to  which  the  original  indebtedness  was  subject*  The  debt 
must  be  proved  by  evidence  competent  against  the  officers;  the  facts 
upon  which  the  debt  is  founded  must  be  proved;  and  the  naked 
admissions  of  the  corporation  are  not  evidence  against  the  officers.* 
A  judgment  recovered  against  the  corporation  is  not  itself  proof  of  an 
indebtedness  on  the  part  of  the  corporation  to  the  judgment  creditor 
in  so  far  as  the  liability  of  its  officers  is  concerned;  in  this  respect 
the  judgment  is  res  inter  alios  acta.^  Where  the  statute  makes  the 
directors  personally  Hable  for  debts,  liabilities  of  a  company  which 
may  give  causes  of  action  against  it  and  result  in  judgments  are  not 
Avithin  the  statute  unless  they  constitute  present  debts.  A  debt  is  that 
which  one  person  is  bound  to  pay  to  another,  either  presently  or  at 
some  future  period;  something  which  may  be  the  subject  of  a  suit  as 
a  debt,  and  not  something  to  which  the  party  may  be  entitled  as 
damages  in  consequence  of  a  failure  to  perform  a  duty  or  keep  an 
engagement.*  Thus  a  right  to  a  dividend  from  the  profits  of  a  cor- 
poration is  no  debt  until  the  dividend  is  declared.  Until  tiiat  time 
the  dividend  is  only  something  that  may  possibly  come  into  existence, 
but  the  obligation  on  the  part  of  the  corporation  to  declare  it  cannot 
be  treated  as  the  dividend  itself.*  So  the  failure  of  the  corporation  to 
declare  and  pay  a  dividend  on  guaranteed  dividend  shares  of  stock 
has  been  held  not  to  constitute  a  debt,  this  being  but  an  undertaking 

"    4.  Witherow  «.  Slayback,  158  N.  Y.  62,  20  Am.  Rep.  504. 
649,  53  N.  E.  681,  70  A.  S.  R.  507.  Note:  12  Ann.  Cas.  809. 

6.  Notes :  25  Am.  Hep.  217 ;  12  Ann.      8.  Lockhart  v.  Van  Alstyne,  31  Mich. 

Cas.  808.  76,  18  Am.  Rep.  156. 

6.  Whitney  Arras  Co.  v.  Barlow,  63      Note:  25  Am.  Rep.  217. 

N.  Y.  62,  20  Am.  Rep.  504.  9.  Lockhart  v.  "Van  Alstyne,  31  Mich. 

7.  Chase  v.  Cnrtis,  113  V.  S.  452,  76.  18  Am.  Rep.  156.  See  supra,  par. 
6  S.  Ct.  554,  28  TJ.  S.  (L.  ed.)  1038;  260  809.,  as  to  nature  of  right  to  divi- 
Whitney  Arms  Ca  t.  Barlow,  63  N.  Y.  dend*. 
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to  pay  in  case  there  should  be  profits.**  Nor  is  a  Judgment  against 
a  corporation  as  garnishee  a  "debt  contracted"  by  the  corporation, 
enforceable  against  the  dii^ctors.^*  On  the  other  hand,  practically 
all  claims  arising  ex  contractu  and  enforceable  against  the  corpora- 
tion are  regarded  as  debts  of  the  corporation  for  which  the  officers 
may  be  held,  where  they  are  brought  within  the  other  requisites  of 
the  statutes.'^  Within  this  rule  fall  unliquidated  claims  arising  from 
a  breach  of  contract,  such  as  a  contract  of  employment,  or  a  claim  for 
wages,**  liabilities  contracted  by  the  corporation  for  merchandise, 
liabilities  on  promissory  notes  made  by  the  corporation,  fixed  Ua- 
bilities,  tiiough  payable  in  periodicfU  instfdments,**  accrued  monUily 
payments  of  ren^  under  a  lease  executed  by  the  corporation,  a  promis- 
sory note  in  the  hands  of  a  bona  fide  holder  for  value,  or  a  liability  for 
taxes.  Again,  a  covenant  in  a  lease  to  pay  within  a  certain  time  the 
taxes  and  water  rent  on  the  leased  premises  becomes  upon  default  an 
enforceable  debt  against  the  corporation  as  well  as  against  the  direc- 
tors." The  same  is  true  with  reference  to  the  amount  paid  by  a 
maker,  surety  or  acceptor  of  commercial  paper  for  the  accommodation 
of  the  corporation,^*  but  not  a  liability  on  an  accommodation  indorse- 
ment which  the  corporation  had  no  power  to  make.*'  As  a  general 
rule  a  debt  growing  out  of  an  ultra  vires  contract  enforceable  against 
the  corporation  can  be  enforced  against  the  directors.**  As  regards 
the  officer's  liability  the  character  of  the  debt  is  not  aflfected  by  the 
fact  that  it  is  secured.  Thus  corporate  bonds  secured  by  a  mortgage 
on  the  real  estate  of  the  corporation  are  debts  enforceable  against  the 
directors.*'  Where  the  debt  of  the  corporation  bears  interest^  such 
interest  forms  part  of  the  debt  for  which  the  officers  may  be  held 
liable,  and  it  seems  that  costs  included  in  a  judgment  against 
corporation  are  a  debt  for  which  the  directors  are  liable.** 

503.  Time  Indebtedness  Was  Contracted  or  Became  Due. — Some- 
time the  liability  of  the  ofiicers  is  dependent  upon  the  time  when 
a  debt  was  contmcted  or  became  due.*    The  term  "existing  debts" 

10.  Locfehart  v.  Van  Alatyne,  31  back,  158  N.  Y.  649,  53  N.  E.  681,  70 
Mich.  78,  18  Am.  Rep.  156.  A.  S.  R.  507. 

11.  Note:  12  Ann.  Gas.  809.  Note:  12  Ann.  Cas.  808. 

12.  Notes:  12  Ann.  Cas.  807;  Ann.  17.  Note:  12  Ann.  Cas.  808. 

Cas.  1914B  152.  18.  Whitney  Arms  Co.  i\  Barlow,  63 

13.  Notes:  12  Ann.  Cas.  808;  Ann.  N.  Y,-  62,  20  Am.  Rep.  504. 

Cas.  1914B  153.    See  also  Savage  v.  Note:  12  Ann.  Cas.  808.   See  infra, 

Shaw,  195  Mass.  571,  81  N.  E.  303,  par.  677  et  eeq.,  as  to  the  present  rights 

122  A.  S.  R.  272,  12  Ann.  Cas.  806.  and  liabilities  on  ultra  vires  contracts. 

14.  Qo\d  V.  Cij-ne,  134  N.  Y.  262,  19.  Tradesman  Pub.  Co.  v.  Knox- 
31  N.  E.  980,  17  L.R.A.  767.  ville  Car  Wheel  Co.,  95  Tenn.  634,  32 

15.  Note:  12  Ann.  Cas.  807,  808.  S.  W.  1097,  49  A.  S.  R.  943,  31  LJI.A. 

16.  Griffin  v.  hong,  96  Ark.  268, 131  593. 

8.  W.  672,  Ann.  Cas.  1912B  622,  35      20.  Note:  12  Ann.  Cas.  809. 
L.R.A(N.S.)  855;  Withorow  v.  Slay-      1.  Note:  Ann.  Cas.  1914B  164 
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in  tiie  statutes  means  debts  due  and  payable  at  the  time  the  penalty 
attaches^  and  does  not  include  a  promissory  note  not  due  until  after 
the  default,'  or  a  contingent  liability  of  the  corporation  under  an 
executory  contract  which  does  not  become  an  existing  debt  until 
after  the  corporation  has  expired  by  the  terms  of  its  articles  of  incor- 
p-oration.'  Where  the  oflicere  are  made  liable  for  debts  contracted 
during  the  period  of  their  default  in  making  the  required  report, 
the  raere  renewal  of  an  existing  indebtednei=3  is  not,  it  would  seem, 
to  be  considered  as  a  debt  contracted  at  the  time  of  the  renewal,  but 
is  a  debt  arising  at  tlic  time  of  the  original  loan.*  Accordingly  the 
obligation  of  a  corporation  to  indemnify  an  accommodation  acceptor 
of  its  paper  is  a  debt  contracted  at  the  time  of  the  acq^ptance>  Where 
liability  is  dependent  upon  the  acts  of  otHcers  rendering  the  corpora- 
tion insolvent  and  extends  only  to  debts  contracted  after  the  ofiicers 
default,  if  a  series  of  acts  or  a  continuous  course  of  conduct  on  the 
part  of  the  directors  of  a  corporation  in  violation  of  statute,  finally 
producing  tlie  insolvency  of  the  corporation,  is  begun  before  the 
debt  of  a  creditor  is  contracted,  the  debt  is  one  contracted  "after  such 
\-iolation,"  although  the  series  of  acts  or  course  of  conduct  is  not 
completed,  or  the  insolvency  of  the  corporation  r>onsummated,  until 
afterwards*  Where  the  liability  is  for  all  the  debts  of  the  corporation 
existine;,  and  for  all  that  shall  be  contracted  before  a  required  report 
is  made,  the  plaintilf  must,  in  order  to  succeed,  prove  either  that,  at 
the  time  of  default  in  filing  the  report,  the  debt  in  suit  existed,  or  that 
it  was  contracted  before  the  report  was  tiled,*  and  the  ofiicers  are  not 
liable  if  the  debt  was  contracted  before  tliough  it  remained  unpaid 
during  the  period  of  such  neglect.*  Parol  evidence  is  admissible  to 
sliow  that  a  note  given  by  corporate  ofiicers,  and  indorsed  by  the 
corjioration,  maturing  after  a  report  was  filed,  was  for  a  corporate 
debt  due  before  the  report  was  filed.*  If  the  original  indebtedness 
of  the  corporation  was  not,  by  reason  of  the  time  when  it  was  con- 
tracted, one  for  which  the  ofiicers  were  liable,  the  recovery  of  a  judg- 
ment thereon  against  the  corporation  does  not  afiect  the  liability  of 
ofiicers,  though  if  the  debt  had  been  contracted  at  the  time  of-recovCTy 
the  ofiicers  would  have  l^eeu  liable,  as  the  judgment  cannot  be  con- 
>jidered  a  debt  contracted  as  of  the  time  of  its  recovery.*"   A  statutory 

2.  Note:  25  Am.  Rep.  217.  7.  Witlierow  v.  Slayback,  158  N.  Y. 

3.  Gold  V.  Clyiie,  134  N.  Y.  202,  31  G40,  53  N.  E.  6S1.  70  A.  S.  R.  507. 
N.  E.  980,  17  L.K.A.  707,  8.  Proviclpiice  iSteara-Eugine  Co.  v. 

4.  Griffin  V.  Long,  96  Ark.  203,  1-31  JTubbprd,  101  U.  S.  1S3,  25  U.  S.  (L. 
S.  W.  6T2,  Ann.  Cos.  19i2B  622,  35  cd.)  7.S6  (Connecticut  statute). 
L.R.A.(N.S.)  855.  9.  ^ViIhe^ow  v.  Slayback,  158  N.  Y. 

5.  Noies:  Ann.  Gas.  1012B  626;  35  G  ii),  53  N.  R.  CSl,  70  A.  S.  R.  507. 
L.K.A.(N.S.)  855.  10.  Weber  v.  Draper,  170  Mich.  650, 

6.  I'iMcrsont).  Stewart,  41  Minn.  84,  136  N.  W.  506,  Ann.  Cas.  1914B  149 
^2  N  W.  026, 16A.  S.  R.  071,  4L.R.A.  (judgment  for  unliquidated  dama^ 
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provision  that  Uie  dissolution  of  a  corporation  shall  not  take  away  or 
impair  any  remedy  against  its  officers  for  any  liability  incurred 
previous  to  its  dissolution  will  not  justify  a  personal  action  against 
directors  who  have  failed  to  ftle  the  required  statement  of  assets, 
liabilities,  etc.,  to  collect  a  contract  debt  of  the  corporation  which  did 
not  mature  until  after  the  corporation  had  expired  by  the  terras  of 
its  incorporation.** 

504.  Claims  ex  Delicto. — The  term  "debts  contracted"  or  "con- 
tracts made"  by  the  corporation  for  which  oflicers  are  made  liable  on 
their  failure  to  perform  certain  acts  is  held  not  to  include  a  oioim 
against  a  corporation  for  unliquidated  damages  arising  out  of  a  tort 
but  only  claims  ex  contracfu  as  distinguished  from  claims  ex  delictoA^ 
This  principle  is  held  to  extend  to  damages  awarded  for  the  infringe- 
ment by  the  corporation  of  a  patent,**  or  a  judgment  on  a  claim  for 
damages  arising  ex  delicto.^*  Similarly  a  statute  providing  for  the 
liability  of  directors  in  the  case  of  an  excess  of  indebtedness  over 
the  capital  stock  paid  in,  does  not  comprehend  judgments  recovered 
on  claims  arising  ex  delicto,  not  existing  before  the  excess  is  created.*^ 


505.  In  General. — The  question  as  to  the  proper  remedy  to  enforce 
the  personal  liability  of  directors  or  officers  for  corporate  debts  depends 

80  much  upon  the  terms  of  the  particular  statutes,  or  the  remedial 
systems  of  the  different  states,  that  not  much  aid  can  be  obtained  from 
the  decisions.  It  may  be  said,  however,  that  unless  a  particular 
remedy  is  prescribed  by  statute,  the  form  of  tlie  remedy,  whether  by 
action  at  law  by  each  creditor  against  one  or  more  officers,  or  by  bill 

11.  Gold  «.  Clyne,  134  N.  Y.  262,      Note:  Ann.  Cas.  1914B  153. 

31  N.  E.  980,  17  L.R.A.  707.  13.  Child  v.  Boston,  etc.,  Works,  137 

12.  Chose  V.  Curtis,  113  U.  S.  452,  Mass.  516,  50  Am.  Rep.  328  (decree 

5  S.  Ct  554,  28  U.  S.  (L.  ed.)  1033  for  prufils  for  infringement  of  patent). 
(New  York  statute  imposing  liability  14.  Chase  i;.  Curtis,  113  U.  S.  452, 
for  "debts  e.nstin^'  at  time  of  default  5  S.  Ct.  554,  28  U.  S.  (L.  ed.)  1038; 
or  thereafter  "contracted");  Child  v.  Savage  v.  Shaw,  195  Mass.  571,  81 
Boston,  etc.,  Works,  137  Mass.  516,  50  N.  E.  303,  122  A.  S.  R.  272,  12  Ann. 
Am.  Rep.  328;  Savage  v.  Shaw,  195  Cas.  806  (judgment  for  damages  for 
Mass.  571,  81  N.  E.  303,  122  A.  S.  R.  injurv  to  passenger) ;  Leighton  v. 
272, 12  Ann.  Cas.  S06  and  note;  Averv  Campbell,  17  R.  I.  51,  20  Atl.  14,  9 

6  Son  V.  McClure,  94  Miss.  172,  47  So.  L.R.A.  187. 

901,  19  Ann.  Cas.  134  and  note,  22  15.  Leighton  v.  CampbeU,  17  R.  I. 

L.R.A.(N.S.)  256;  Cable  v.  Gaty,  31  51,  20  Ati.  14,  9  L.U.A.  187  (in  this 

Mo.  573,  86  Am.  Dec.  126  (loss  of  case  the  question  whether  the  stat- 

steambaat  through  negligence  of  cor-  ute  includes  a  claim  for  «  liability 

porate  agents) ;  Lcighton  v.  Campbell,  arising  before  the  excess  is  created  is 

17  R.  I.  51,  20  Atl.  14,  g  L.R.A.  187  expressly  left  undecided).    See  also 

(failore  to  file  certificate  as  to  payment  Cable  v.  Gaty^  34  ilo.  57^  86  Am. 

of  capital  stock — claim  for  personal  in-  Dec.  126. 
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in  equity  in  which  ^11  persons  in  interest  or  to  he  affected  are  made 
parties,  is  made  to  depend  upon  the  character  of  the  liability.  If  ita 
object  is  to  create  a  common  fund,  limited  in  amount,  for  the  benefit 
of  all  creditors,  or  all  of  a  particular  cla^s,  fo  that  if  one  were  allowed 
to  proceed  alone  be  might  exhaust  the  fund  or  get  more  than  his 
share;  or  if  the  liability  is  only  for  the  deficiency  of  corporate  assets, 
or  only  for  the  excess  of  debts  contracted  over  the  amount  permitted 
by  the  charter,  so  that  an  accounting  is  necessary ;  or  if  for  any  similar 
reason  an  action  at  law  would  be  inadequate  to  furnish  a  complete 
remedy  or  protect  the  rights  of  all  persons  interested,  a  suit  in  the 
nature  of  a  biU  in  equity,  bringing  in  all  interested  parties,  must  be 
resorted  to."  Accordingly  a  liability  for  indebtedness  of  a  corpora- 
tion ia  excess  of  the  capital  stock  which  is  available  in  favor  of 
creditors  whose  debts  were  illegally  contracted,  cannot  be  enforced  by 
each  creditor  individually,  but  must  be  enforced  by  a  bill  filed  for 
^e  benefit  of  all  creditors  similarly  situated.''  The  liability  imposed 
upon  officers  is  not  regarded  as  a  penalty  or  forfeiture  within  the 
rule  that  a  court  of  equity  will  not  enforce  a  penalty  or  forfeiture.'* 
The  fact  that  the  affairs  of  the  corporation  have  been  placed  in  the 
hands  of  a  receiver,  neither  takes  away  nor  suspends  the  creditor's 
right  of  action  against  the  officers.  The  affairs  of  the  officers  are  not 
in  the  hands  of  a  receiver,  nor  will  a  suit  against  them  at  all  inter- 
fere with  the  proceedings  to  wind  up  the  affairs  of  the  corporation.'* 
A  specific  demand  for  an  accounting  is  not  required  in  an  action 
against  the  directors  of  a  corporation  to  recover  on  their  constttu- 
t-ional  liability  for  a  misappropriation  of  corporate  funds  by  other 
corporate  officers.  Though  such  action  implies  an  accounting,  it  is 
not  primarily  brought  for  that  purpose.***  Where  the  liability  is 
imposed  for  incurring  indebtedness  in  excess  of  the  capital  stock, 
though  the  suit  is  for  the  benefit  of  all  the  corporate  creditors,  a  suit 
by  creditors  in  behalf  of  themselves  and  all  others  may  be  instituted, 

16.  Ilomer  v,  Henning,  93  U.  S.  228,  A.  S.  R.  943,  31  L.R.A.  593. 

123  U.  S.  (L.  ed.)  879  (federal  statute  17.  Stone  v.  Chisolm,  113  U.  S.  302, 

relating  to  District  of  Columbia  irapos-  5  S.  Ct.  497,  28  U.  S.  (L.  ed.)  991 

ing  liability  to  creditors  when  indebted-  (SoCith  Carolina  statute);  Nat.  Bank 

nes3  exceeds  capital  stock);  Stone  v.  of  Auburn  v.  Dillingham,  147  N.  Y. 

Chisohn,  113  U.  S.  302,  5  S.  Ct.  497,  603,  42  N.  E.  338,  49  A.  S.  R.  692; 

28  U.  8.  (L.  ed.)  991;  Winchester  v.  Tradesman  Pub.  Co.  v.  Knosville  Car 

Howard,  136  Cal.  432,  64  Pac.  G92,  60  Wheel  Co.,  95  Tenn.  634,  32  S.  W. 

Pac.  77,  89  A.  S.  R.  153;  Woolvorton  v.  1097,  49  A.  S.  R.  943,  31  L.R.A.  593. 

Taylor,  132  111.  197,  23  N.  E.  1007,  22  18.  Woolverton  v.  Taylor,  132  ID. 

A.  S.  R.  521;  Westinghouse  Electric  197,  23  N.  E.  1007,  22  A.  S.  R.  521. 

&  Mfg.  Co.  t).  Reed,  194  Mass.  590,  80  19.  Patterson  v.  Stewart,  41  Minn. 

N.  E.  621, 120  A.  S.  R.  576;  Patterson  84,  42  N.  W.  926,  16  A.  S.  R.  671, 

V.  Stewart,  41  Minn.  84,  42  N.  W.  926,  4  L.R.A.  745. 

16  A.  S.  R.  671,  4  L.R.A.  745;  Trades-  20.  Winchester  v.  Howard,  136  Cat 

man  Pub.  Co.  v.  Knoxville  Car  Wheel  432,  64  Pae.  692,  69  Pac  77,  S9  A.  S. 

Co.,  95  Tenn.  634,  32  8.  W.  1097,  49  R.  153. 
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though  the  corporate  indebtedness  is  not  all  due.*  But  before  its 
maturity,  a  debt  cannot  be  enforced  against  the  directors,  although 
it  seems  that  the  extension  of  the  time  of  payment  does  not  affect  their 
liability  for  the  original  debt'  Under  a  statute  making  the  directors 

of  a  corporation  liable  for  its  debts  until  the  whole  amount  of  its 
capital  stock  has  been  paid  in,  the  corporation  is  not  a  nec€ssary 
party  to  a  suit  against  the  directors.* 

506.  When  Action  at  Law  Maintainable. — Where  the  liability  of  a 
defaulting  officer  is  absolute  and  unlimited,  except  by  the  amount  of 
the  corporate  debts  which  fall  within  the  terms  of  the  statute,  and 
what  one  creditor  may  collect  will  not  reduce  the  amount  which 
another  may  recover,  and  no  accounting  is  necessary  in  order  to 
ascertain  the  amount  of  the  deficiency  of  corporate  assets,  the  creditor 
not  being  required  to  resort  to  such  assets  first  and  his  recovery  not 
being  limited  to  the  extent  of  such  deficiency,  an  action  may  be  main- 
tained by  a  single  creditor  to  enforce  such  liability.*  And  where  a 
charter  or  statute  makes  the  individual  directors  personally  respon- 
sible for  all  or  any  particular  debts  contracted  by  the  corporation  in 
violation  of  the  charter  or  statute,  the  inhibited  contracts  of  the  cor- 
poration become,  in  general,  by  force  of  the  charter  or  statute  the 
contracts  of  such  directors;  and  the  creditors  may  sue  the  latter,  and 
recover  from  them  as  if  the  contracts  were  in  fact  made  by  them.* 
This  is  true,  for  example,  where  absolute  and  unlimited  liability  is 
imposed  on  the  officer  for  failure  to  make  the  annual  report  of  the 
financial  condition  of  the  corporation,  or  where  the  contracting  of 
indebtedness  beyond  a  certain  amount  is  prohibited  and  the  directors 
are  made  liable  for  the  debts  contracted  in  violation  of  such  prohibi- 
tion,' and  where  such  liability  is  imposed  for  the  violation  of  any 
statute  by  the  corporation  whereby  it  becomes  insolvent.' 

507.  Necessity  for  Recovery  of  Judgment  against  Corporation.— 
Where  the  liability  of  officers,  on  account  of  their  default,  for  the 
corporate  debts  is  direct  and  absolute  and  enforceable  by  an  action 
at  law,  it  is  not  necessary  before  such  an  action  may  be  maintained 
that  a  judgment  should  be  first  recovered  against  the  corporation,* 
as,  for  instance,  where  the  directors  are  made  liable  to  creditors  for 

1.  Woolverton  v.  Taylor,  132  HI.  197,  72  Am.  Dec.  582. 

23  N.  E.  1007,  22  A.  S.  li.  521.  6.  Sturges  v.  Burton,  8  Ohio  St. 

2.  Note:  12  Ann.  Cas.  808.  215,  72  Am.  Dec.  582. 

3.  Westinghouse  Electric  &  Mfg.  Co.  7.  Patterson  v.  Stewart,  41  Minn, 
V.  Reed,  194  Mass.  590,  80  N.  E.  621,  84,  42  N.  W.  926,  16  A.  S.  R.  671,  4 
120  A.  S.  R.  576.  L.R.A.  745. 

4.  Patterson  v.  Stewart,  41  Minn.  84,      8.  Patterson  v.  Stewart,  41  Minn.  84, 
42  N.  W.  926,  10  A.  S.  R.  671,  4  42  N.  W.  926, 16  A.  S.  R.  671,  4 
L.R.A.  745.  745. 

5.  Sturges  «.  Burton,  8  Ohio  St.  215,     Note:  12  Ann.  Cas.  809. 
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all  moneys  of  the  corporation  embezzled  or  misapproprmted  by  it& 

officers.*  But  the  creditors  of  a  corporation  whose  officers  have 
incurred  indebtedness  in  excess  of  its  capital  stock  cannot  proceed 
against  such  officers  until  they  have  first  obtained  judgment  against 
the  corporation,  or  the  usual  remedies  against  the  corporation  have 
been  exhausted,  as  the  Uability  of  the  officers  is  like  tliat  of  a  surety 
and  does  not  attach  so  long  as  the  debts  can  be  made  out  of  the  cor- 
poration." 

508.  Extraterritorial  Enforcement. — In  some  jurisdictions  it  is 

held  that  a  statute  imposing  a  personal  liability  upon  ofiicers  for  cor- 
porate debts,  for  doing  or  failing  to  do  certain  things,  altliough  such 
acta  or  omissions  may  not  in  fact  have  resulted  in  any  Ioi=s  to  the 
corporation  or  its  creditors,  is  highly  penal,  so  much  so  that  it  will 
hot,  under  the  law  of  comity,  be  enforced  in  another  jurisdiction.'* 
This  has  been  held  in  the  case  of  statutes  imposing  such  Uability 
for  the  failure  to  make  an  annual  report  or  for  making  a  fal«e  report 
of  the  financial  condition  of  the  corporation ;  or  for  debts  contracted 
in  excess  of  the  amount  of  the  capital  stock.'*  On  the  other  hand 
it  has  been  held  in  the  more  recent  cases,  which  seem  to  announce 
the  better  view,  that  since  the  niie  that  a  penal  statute  will  not  be 
enforced  outside  the  territorial  jurisdiction  of  the  legislature  enacting 
it  appli^  only  to  such  statutes  as  are  entirely  penal,  their  sole  purpose 
being  to  inflict  punishment  for  the  violation  of  a  law,  for  the  public 
benefit,  and  not  to  those  which  are  in  part  compensatory,  the  violator 
being  required  to  make  good  to  an  individual  a  possible  loss  having 
some  connection  wil^  bis  default,  statutes  imposing  liability  upon 
corporate  officers  may  be  enforced  in  other  jurisdictions.'*  This  rule 
has  been  applied  to  a  statute  imposing  liability  for  the  creation  of 

9.  Winchester  ti.  Howard,  13G  Cal.  70  Md.  191,  16  AU.  651,  14  A.  S.  R. 
432,  G4  Pac.  692,  69  Pae.  77,  89  A.  S.  344,  2  L.R.A.  779,  reversed  146  U.  S. 
R.  153.  ■  657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.) 

10.  Woolverton  v.  Taylor,  132  HI.  1123. 

397, 23  N.  E.  1007,  22  A.  S.  R.  521  and  12.  Mitchell  v.  Hotchkiss,  48  Conn, 
note;  Nat.  Bank  of  Auburn  v.  Dilling-  0,  40  Am.  Rep.  146  and  note;  Halsey 
ham,  147  N.  7.  603^  42  N.  E.  338,  49  v.  McLean,  12  Allen  (Mass.)  438,  90 


11.  Ilalsey  v.  JlcLean,  12  AUen  v.  Kirk,  222  Pa.  St.  567,  71  At:.  1080, 
(Mass.)  438,  90  Aid.  Dec.  157  and  128  A.  S.  R.  823. 
note;  Patterson  «.  Stewart,  41  Minn.     Notes:  25  Am.  Rep.  217;  40  Am. 
84,  42  N.  W.  926,  16  A.  S.  R.  671,  4  Rep.  152. 

L,R.A.  745.  13.  Plymouth  First  Nat  Bank  ». 

Notes:  Ann.  Caa.  1013B  245  ;  41  Price,  33  Md.  487,  3  Am.  Rep.  204. 
L.R,A.(N.S.)  379.  14.  Huntington  «.  AttrUl,  148  U.  S. 

The  same  view  was  taken  in  a  657,  13  S.  Ct.  224,  36  U.  S.  <L.  ed.) 
Maryland  case  which  however  was  re-  1123,  reversing  Attrill  o.  Huntington, 
versed  by  the  Supreme  Court  of  the  70  Md.  191,  16  Atl.  851,  14  A.  S.  R. 
United  States.    Attrill  v.  Huntington,  344,  2  L.R.A.  779;  Ch*eat  Wej«tem  Ma- 


A.  S.  R.  692  and  note. 


Am.  Dec.  157;  Commercial  Nat.  Bank 
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debts  in  excess  of  a  certain  amount,^'  or  for  failure  to  make  a  report 

as  to  financial  condition. According  to  these  courts  the  enforcea- 
bility of  such  a  statute  in  another  state  is  not  affected  by  the  fact 
that  the  courts  of  the  state  enacting  it  have  characterized  it  as  penal 
in  connection  with  the  rule  of  strict  construction  and  with  the  appU* 
cation  of  a  statute  of  limitations  upon  actions  to  recover  a  penalty.*' 
In  jurisdictions  in  which  the  statute  of  another  state  is  regarded  as 
penal  and  unenforceable  under  rules  of  comity,  it  is  held  that  a 
Judgment  recovered  under  the  statute  is  equally  unenforceable.'* 
But  if  the  highest  court  of  a  state  declines  to  give  full  faith  and  credit 
to  a  judgment  of  another  state,  because  in  its  opinion  tliat  judg- 
ment was  for  a  penalty,  the  federal  supreme  court,  in  determin- 
ing whctlier  full  faith  and  credit  have  been  given  to  tliat  judgment, 
must  decide  for  itself  whether  the  original  cause  of  action  was  penal ; 
and  that  court  has  held  that  a  statute  inipoijing  a  personal  liability 
upon  the  directors  of  a  coiporation  for  tlie  corporate  debts  where 
they  make  a  false  certificate  as  to  the  payment  of  the  capital  stock 
of  the  coiporation  is  not  a  penal  statute  in  the  sense  that  a  judg- 
ment recovered  thereon  is  not  entitled  to  full  faith  and  credit.*^  Such 
a  statute  has  also  been  recognized  as  enforceable  extratorritorially 
by  the  English  courts.* 

509.  Who  Kay  Enforce  LiaMHty. — ^The*fact  that  the  creditor  is  a 
stockholder  does  not  prevent  him  from  enforcing  the  liability  of  the 
officers  for  failure  to  make  the  report  required  by  statute.*  How- 
ever, a  director  who  participated  in  corporate  action  before  the  cor- 
poration had  been  regularly  organized  cannot,  as  a  creditor,  rely  on 
the  fact  tliat  the  organization  was  defective  and  hold  the  original 
directors  liable.'  So  an  officer  who  is  a  creditor  and  whose  duty  it  was 
equally  with  his  co-officers  to  have  made  tlie  required  report  of  the 

ehinery  Co.  r.  Smith,  87  Kan.  331,  IM  18.  Attrill  v.  Huntiiiplon,  70  Md. 

Pac.  414,  Ann,  Cas,  1913E  243  and  191,  16  Atl.  GSl,  14  A.  S.  R.  341,  2 

note,  41  L.R.A.(N.S.)  379  and  note.  L.R.A.  779,  reversed  on  the  ground  that 

16.  Farr  v.  Briggs'  Estate,  72  Vt.  the  statute  involved  was  not  penal 

225,  47  Atl.  793,  8A  A.  S.  B.  930.  in  the  international  sense,  14G  U.  S. 

16.  Huntington  v.  AtLriU,  14G  U.  S.  G57,  13  S.  Ct.  224,  36  XJ.  S.  (L.  ed.) 
657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.)  1123. 

1123,  reversing  Attrill  v.  Huntington,  19.  Huntington  v.  AtUill,  14G  U.  S. 

70  Jrd.  191,  16  Atl.  051,  14  A.  S.  R.  657,  13  S.  Ct.  224,  3ii  U.  S.  (L.  ed.) 

314,  2  L.R.A.  779;  Great  Western  Ma-  1123.   See  JuDGiiENTS. 

ebinery  Co.  v.  Smith,  87  Kan.  331,  121  20.  Huntington  v.  Attrill,  146  U.  S. 

Pa<-.  414.  Ann.  Cas.  1913E  243,  41  657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.) 

L.R.A.fN.S.)  379.  1123,  reversing  70  Md.  191.  16  Atl. 

17.  Great  Weslem  Machinery  Co.  «.  G51,  14  A.  8.  R.  344,  2  L,R.A.  779. 
Smilh.  87  Kan.  331, 124  Pae.  414,  Ann.  1.  Note:  41  L.R.A.(N.S.)  380. 
Cas.  1913E  243,  41  L.R.A.(N.S.)  379.  2.  Note:  25  Am.  Rep.  217. 

Bnt  e:3  Commercial  Nat.  Bank  v.  Kirk,  3.  Cnrtis  v.  Tracy,  169  Dl.  23a,  43 

222  Pi'.  St.  567,  71  AtL  1086,  125  A.  N.  E.  309,  61  A.  S.  R.  168. 
8.  B.  £23.  . 
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financial  condition  of  the  corporation  cannot  hold  his  co-officers  liable 

for  failure  to  make  the  report.*  Where  the  directors  of  a  corporation 
are  made  liable  to  corporate  creditors  for  all  moneys  of  Uie  corpora- 
tion embezzled  or  misappropriated  by  its  ofBcers  a  creditor  who 
becomes  such  after  the  misappropriation  may  enforce  the  liability.' 
An  assignee  of  a  claim  against  the  corporation  has  been  held  entitled 
to  enforce  the  constitutional  or  statutory  liability  of  the  officers  for 
the  corporate  debts.  The  debt  being  assignable  carries  the  right 
of  action.  It  is  not  the  mere  assignment  of  a  right  of  action  for 
fraud.  The  debt  and  tlie  remedies  go  together,  and  cannot  be  sep- 
arated.* A  corporate  creditor  may  enforce  the  liability  of  the  officers 
for  failure  to  make  a  report  as  to  the  financial  condition  of  the  cor- 
poration though  he  was  in  fact  cognizant  of  its  condition.' 

510.  Limitation  of  Actions  in  General. — ^^^here  the  directors  or 
other  officers  of  a  corporation  are  made  absolutely  liable  for  the  cor- 
porate debts  upon  their  doing  or  omitting  to  do  certain  acts,  such 
liability  not  being  limited  to  the  injury  or  damage  sustained  by  reason 
of  the  violation  of  the  staUite,  it  is  uniformly  recognized  that  the 
statute  of  limitations  runs  against  the  enforcement  of  such  liability ;  ^ 
as  where  the  liability  is  imposed  for  the  wrongful  declaration  and 
payment  of  dividends,*  or' for  the  failure  to  make  the  annual  report 
as  to  the  financial  condition  of  the  corporation.^**  Where  the  officers 
are  made  liable  for  corporate  indebtedness  incurred  in  excess  of  the 
capital  stock  it  has  been  held  that  the  statute  of  limitations  does  not 
begin  to  run  against  the  enforcement  of  such  liability  until  the  indebt- 
edness of  the  corporation  for  which  the  liability  is  sought  to  be 
enforced  has  accrued.'^  Where  the  statute  of  limitations  has  com- 
menced to  run  against  the  liability  of  officers  for  a  corporate  debt  it 
seems  that  the  running  of  the  statute  is  not  suspended  or  affected  by 
the  recovery  of  a  judgment  against  the  corporation  upon  the  debt, 
nor  by  the  renewal  of  the  indebtedness  by  the  corporation.**  And  it 
has  been  held  that  if  the  trustees  or  director  of  a  corporation  are 
required  to  make  certain  annual  reports  of  its  existing  indebtedness 
and  on  default  of  doing  so  are  made  liable  to  its  creditors  for  the 
debts  due  them,  a  cause  of  action  accrues  in  favor  of  such  creditors 

4.  Notes:  27  Am.  Bep.  217;  12  Ann.  8.  Note:  96  A.  S.  R.  989. 

Cas,  808.  9-  Lexington,  etc.,  R.,  Co.  v.  Bridges, 

6.  Windiester  v.  Howard,  136  Col.  7  B.  Mon.  (Ky.)  556,  46  Am.  Dee.  628. 

432,  64  Poc.  692,  69  Pac  77,  89  A.  S.  10.  State  Sav.  Bank  of  Butte  City 

R.  153.  V.  Johnson,  18  Mont.  440,  45  Pae.  662, 

6.  Wineliestor  «.  Howard,  136  Cal.  66  A.  S.  R.  691,  33  L.R.A.  552. 

432,  64  Pae.  692,  69  Pac.  77,  89  A.  S.  11.  Woolverton  v,  Taylor,  132  SL 
R.  153.  197,  23  N.  E.  1007,  22  A.  S.  R.  521. 

Notes:  12  Ann.  Cas.  SOS;  Ann.  Cas.     Note:  96  A.  S.  R.  992. 
1914B  152.  12.  Note:  96  A.  S.  R.  993. 

7.  Note:  25  Am.  Rep.  217. 
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upon  the  fiist  default,  and  the  statute  of  limitations  then  begins  to 
run  against  Uiem,  and  the  fact  that  after  the  completion  of  another 
year  a  like  default  is  committed  on  tiie  part  of  the  trustees  does  not 
give  rise  to  a  new  cause  of  action  as  to  indebtedness  existing  at  the 
time  of  the  first  default,  nor  prevent  the  period  allowed  by  the  statute 
of  limitations  from  being  computed  from  such  original  default.**. 

511.  What  Statute  Applies. — In  the  absence  of  any  express  statute 
prescribing  the  period  within  which  the  liability  of  corporate  officers 
may  be  enforced  it  becomes  necessary  to  determine  the  nature  or 
character  of  the  liability  for  the  purpose  of  determining  what  provi- 
sion of  the  statute  of  limitations  applies.  The  authorities  are  not  in 
accord  upon  this  question.  As  heretofore  stated  the  statutes  have 
frequently  been  said  to  be  penal  in  their  nature,**  and  it  has  been 
held  that  the  liability  for  the  corporate  debts  is  a  penalty  imposed 
by  statute  and  the  action  to  enforce  the  liability  must  be  brought 
within  the  period  prescribed  for  bringing  actions  to  recover  penal- 
ties.** This  has  been  held  to  be  true,  for  example,  of  a  statutory 
liability  for  incurring  indebtedness  in  excess  of  a  certain  amount.*' 
In  other  jurisdictions  it  is  held,  however,  that  the  action  to  enforce 
the  liability  is  not  an  action  to  enforce  a  statutory  penalty  and  need 
not  be  brou^t  within  the  period  within  which  such  an  action  must 
be  commenced.*'  The  liability  being  a  liability  imposed  by  statute 
is  considered  to  be  within  the  provision  of  the  statute  of  limitations 
relating  to  "all  actions  founded  upon  any  contract  or  liability,  express 
or  implied,  not  in  writing,"  **  or  within  the  general  provision  relat- 
ing to  actions  not  otherwise  provided  for.*'  Where  a  statute  im- 
posing liability  upon  corporate  officers  for  corporate  debte  fixes  the 
time  within  which  the  liability  must  be  enforced,  the  time  limited 
applies  in  a  foreign  state  in  which  the  liability  is  sought  to  be  enforced, 
as  it  is  a  limitation  on  the  liability.-*'  Still  the  statute  of  limitation> 
of  one  state  may  be  pleaded  in  bar  of  an  action  in  that  state  based 
on  the  statute  of  another  state  imposing  liabiUty  on  officen  for  oo^ 
potato  debts.* 

13.  State  Sav.  Bank  of  Butte  City  t>.  Ark.  433,  69  8.  W.  052,  82  A.  S.  B. 
Jolmson,  18  Mont.  440,  45  Pac  662,  301  (failure  to  make  annual  report) ; 
56  A.  S.  R.  591,  33  L.RJL  562.         Woolverton  v.  Taylor,  132  111.  197,  23 

Note:  96  A.  8.  R.  994.  N.  E.  1007,  22  A.  8.  R.  621  (eontraet- 

14.  See  supra,  par.  495.  ing  debte  in  excess  of  eapitfU  stodt). 

15.  Attrill  T.  Huntington,  70  Md.     Note:  96  A.  S.  R.  990. 

191,  16  Atl.  651,  14  A.  8.  R.  344,  2  18.  Nebraska  Nat.  Bank  v.  Walsh,  68 
L.R.A.  779;  State  Sav.  Bank  of  Butte  Ark.  433,  69  8.  W.  952,  82  A.  S.  R. 
City  V.  Johnson,  18  Mont.  440,  45  Pac  301. 

662,  66  A.  8.  R.  591,  33  UR-A  562.      19.  Woolverton  «,  Taylor,  132  111. 
Note:  96  A.  S.  R.  989.  197,  23  N.  E.  1007,  22  A.  S.  R.  521. 

16.  Stnrges  v.  Burton,  8  Ohio  St.  20.  Davis  v.  Mills,  194  U.  S.  451,  24 
215,  72  Am.  Dec.  582.  S.  Ct.  692,  48  U.  S.  (L.  ed.)  1067. 

17.  Nebraska  Nat.  Bank  V.Walsh,  68      1.  AttriU  «.  Hnntingtoii,  70  Md. 
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XXI.  General  Powers  and  Functions  of  CoHroBATioxa 


General  Principle$ 

512.  Source  and  General  Extent  of  Powers. — A  corporation,  as  here- 
tofore shown,  owes  its  existence  to  the  will  of  the  sovereiga  *  An 
individual  has  an  absolute  right  freely  to  use,  eujoy,  and  dispose  of 
all  his  acquisitions,  without  any  control  or  domination,  save  only 
by  the  laws  of  the  land,  and  may  perform  all  acts  and  make  all 
contracts  which  are  not  in  the  eye  of  the  law  inconsistent  with  the 
welfare  of  society.  But  tlie  civil  rights  of  a  corporation  are  widely 
different.  The  Law  of  ite  nature,  or  its  birthright,  in  the  most  com- 
prehensive sense,  is'  such,  and  such  only,  as  its  charter  confers.*  The 
powers  of  the  corporation  are  dependent  upon  the  gi'ant  of  the  sover-- 
cign  power,  and  it  is  well  settled  that  a  corporation  has  only  such 
powers  ii3  are  expressly  granted  in  its  chai'ler  or  which  are  necessary 
for  the  purpose  of  carrying  out  its  expr&js  powers  and  the  purpose 
of  its  incorporation.*  A  corporation  has  no  uulural  rights  or  capaci- 

101,  16  Atl.  651,  14  A.  S.  R.  344,  2  Home  Bldg.,  etc.,  A&s'n  v.  Home  Sav. 
L.U.A.  779,  reversed  on  another  point  Bank,  181  111.  35,  54  N.  E.  619,  7*2 
io  Huntington     Attrill,  140  U.  fci.  6o7,  A.  S.  R.  245,  6i  L.R.A.  399;  Best 

13  S.  Ct.  22i,  36  U.  y.  (L.  ed.)  ir>3.  Brewing  Co.  v,  Klassen,  185  111.  37, 

2.  See  supra,  par.  7.  57  N.  K.  20,  76  A.  S.  R.  26,  50  L.R.A. 

3.  New  York  Firemen  Ins.  Co.  v.  705;  Chicago  Union  Traction  Co.  v. 
Ely,  5  Conn.  SliO,  13  Am.  Dec.  100;  Chiciigo,  199  III.  484,  05  N.  E.  451,  59 
Abby  V.  Billups,  35  Miss.  618,  72  Am.  L.K.A.  031;  People  v.  Illinois  Cent.  E. 
l>ec.  143.  Co.,  233  111.  378,  84  N.  E.  368,  122  A. 

4.  State  V.  Mobile,  5  Port.  (Ala.)  S.  K.  181, 13  Ann.  Cas.  285, 16  L.R.A. 
279,  30  Am.  Dec.  5(i4;  Central  U.,  etc.,  (N.S.)  004;  Franklin  Nat.  Bank  v. 
Co.  V.  Smith,  76  Ala.  572,  52  Am.  Rep.  Whilchoad,  149  Ind.  560, 49  N.  E.  592, 
353;  Chewacia  Lime  Works  v.  Dis-  63  A.  S.  H.  302,  39  L.R A.  725;  Bathe 
mukes,  87  Ala.  344,  6  So.  122,  5  L.R.A.  v.  Decatur  County  Agricultural  Soc, 
100  and  note;  Arkansas  Stave  Co.  v.  73  la.  11,  34  N.  W.  484,  5  A.  S.  B.  651; 
State,  94  Ark.  27,  125  g.  W.  1001,  Bankers'  Union  of  World  v.  Crawford, 
140  A.  S.  R.  103,  27  L.R.A.(N.S.)  255;  67  Kan.  449,  73  Pac.  79,  100  A.  S.  R. 
Now  York  Firemen  Ins.  Co.  v.  Ely,  5  465;  New  Orleans,  etc.,  S.  Co.  v.  Oceaa 
Conn.  560,  13  Am.  Dec.  100;  Byrne  v.  Dry  Dock  Co.,  28  La.  Ann.  173,  2ft 
Schuyler  Eiectrie  Mfg.  Co.  65  Conn.  Am.  Rep.  90;  Penobscot  Boom  Corp.  v. 
336,  31  Atl.  833,  28  L.RA.  304;  Me-  Laroson,  16  Me.  224,  33  Am.  Dec.  656; 
Quais:  11.  Guli!  Naval  Stores  Co.,  56  Franklin  Co.  v.  Lewiston  Inst,  for  Say- 
Fla.  505,  47  So.  2,  131  A.  S.  R.  160;  ings,  68  Me.  43,  28  Am.  Rep.  9;  Lazear 
Singleton  v.  Southwestern  R.  Co.,  70  v.  National  Union  Bank,  52  Md.  78,  36 
Ga.  464,  48  Am.  Hep.  574;  Caldwell  v.  Am.  Rep.  355;  Western  Maryland  R. 
Alton,  33  111.  416,  85  Am.  Dec.  282;  Co.  v.  Blue  Kid^e  Hotel  Co.,  102  Md. 
Chicago  Gas-Light,  etc.,  Co.  v.  People's  307,  62  Atl.  351,  111  A.  S.  R.  362, 
Gas-Light,  etc.,  Co.,  121  111.  530,  13  2  L.RjV.(N.S.)  887;  Farmers,  etc., 
N.  169,  2  A.  S.  R.  124;  People  v.  Bank  v.  Baldwin,  23  Minn.  198,  23  Am. 
<;hieago  Gas  Tmst  Co.,  130  III.  268,  Rep.  C83;  Abby  v.  Billups,  35  Miss. 
22  N.  E.  798, 17  A.  S.  11.  319,  8  L.R.A.  618,  72  Am.  Dec.  143;  Southern  Elec- 
407;  Durkce  u.  Pooplc,  155  111.  354,  40  trie  Securities  Co.  v.  State,  91  Miss. 
N.  E.  626,  46  A.  S.  li.  340;  National  195,  44  So.  785,  124  A.  S.  R.  638; 

526 


Digitized  by  Google 


7  R.  C.  L. 


CORPORATIONS 


i  512 


ties,  such  as  an  individual  oi  an  ordinary  partnership  has,  and  if  a 
power  is  claimed  for  it,  the  words  giving  Uie  power  or  from  which 
it  is  necessarily  implied  must  bo  found  in  the  charter  or  it  does  not 
exist"  So  one  corporation  as  the  successor  of  another  corporation 
can  exercise  only  such  powers  as  are  conferred  by  legislative  grant, 
either  in  express  terms  or  by  necessary  implication,  upon  the  latter 
corporation.'  Though  a  corporation  may  transact  business  in  other 
jurisdictions,  yet  its  charter  or  the  la^vs  to  which  it  owes  its  existence 
have  a  paramount  influence  ov^  its  corporate  powers  wherever  it 
undertakes  to  exercise  them.  Hence,  to  determine  the  capacity  or 
disability  of  a  corporation  in  a  given  case,  regard  must  primarily 
be  had  to  the  laws  of  the  state  or  sovereignty  from  which  it  has  derived 
its  franchises.'  Still  it  is  held  that  the  charter  alone  of  a  foreign 
corporation,  and  not  the  general  legislation  of  the  state  in  which  it 
was  created,  will  have  etfect  to  limit  its  powers  outside  of  that  state." 

Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  559,  15  A.  S.  R.  852;  North  Point  Consol- 
47  Am.  Dec.  I'^i);  Matthews  v.  Skin-  idatcd  Irr.  Co.  v.  Utah,  etc.,  Canal  Co., 
ker,  62  Mo.  329,  21  Am.  Rup.  425;  AlU-  16  Utah  246,  52  Pac.  163,  67  A.  S.  R. 
son  V.  Fidelity  Mut.  Fire  Ins.  Co.,  81  607,  4U  L.R.A.  851;  State  v.  Clement 
Neb.  494, 116  N.  W.  274, 129  A.  S.  li.  Nat.  Bank,  84  Vt,  167,  78  Atl.  944. 
694;  Leggett  v.  New  Jersey  Mfg.,  etc.,  Ann.  Cas.  1912D  22;  Rivanna  Nav.  Co. 
Co.,  1  N.  J.  Eq.  541,  73  Am.  Dec.  7'2S;  v.  Dawson,  3  Grat.  (Va.)  19,  46  Am. 
Delaware,  etc.,  R.  Co.  v.  Central  S.  Y.,  Dec.  183;  Smith  v.  Comehus,  41  W. 
etc.,  Co.,  45  N.  J.  Eq.  50, 17  Afcl.  146,  Va.  69,  23  S.  E.  699,  30  L.R^.  747; 
6  L.R.A.  855;  Stockton  v.  Central  R.  John  V.  FarweU  Co.  v.  Wolf,  96  Wis. 
Co.,  50  N.  J.  Eq.  52,  24  Atl.  964,  17  10,  70  N.  W.  289,  71  N.  AV.  109,  65 
L.Ii.A.  97;  People  v.  Utica  Ins.  Co.,  15  A.  S.  R.  22,  37  L.R.A.  138;  Kanneberg 
Johns.  (N.  Y.)  358,  8  Am.  Dec.  243;  t».  Evangelical  Creed  Congregation,  146 
People  r.  Corporation  of  Albany,  11  Wis.  610,  131  N.  W.  353,  Ann.  Cas. 
Wend.  (N.  Y.)  539,  27  Am.  Dec.  95;  1912C  376,  39  LJ6.A.(N.S.)  138;  Aflh- 
Lcslic  V.  Lorillard,  110  N.  Y.  619,  18  bary  Ry.  Cairioge,  etc!,  Co.  v.  Rtche,  L. 
N.  E.  363,  1  L.R.A.  456;  Victor  v.  li.  7  H.  L.  653,  44  L.  J.  Ensh.  W5,  2 
Louise  Cotton  Mills,  148  N.  0.  107,  Eng.  Hul.  Cas.  304. 
01  S.  E.  &}S,  16  Ann.  Cas.  291,  16  Note:  70  A.  8.  B.  160. 
L.R.A.(N.S.)  1020;  Bank  of  Chilli-  fi.  Kational  Home  Building,  etc., 
('o(;:e  i\  Swa.^*nc,  8  Ohio  257.  32  Am.  Ass'n  v.  Home  Sav.  Bank,  181  HL  35, 
DcR.  707;  Cleveland  &  M.  B.  Co.  v.  54  N.  E.  619, 72  A.  8.  B.  245, 64  L.BA. 
rtiinrr)d  Furnace  Co.,  37  Ohio  St.  399. 

"21,  41  Am.  Rep.  609;  KilUngsworth  «.  6.  State  «.  Newman,  61  La.  Ann. 
l  ortlpiid  Trust  Co.,  18  Ore.  351,  23  833,  26  So.  408,  72  A.  S.  R.  476.  And 
Pre.  6u,  17  A.  S.  B.  737,  7  Ij.R.A.  see  supra,  par.  148  et  aeq.,  as  to  the 
f;:jy  ;  Com.  V.  Erie,  etc.,  R.  Co.,  27  Pa.  powers  and  rights  of  tho  corporation 
Si.  339,  67  Am.  Deo.  471  and  note;  upon  the  eonsolidation  of  tiro  or  moie 
Pittshurgh,  etc.,  Ry.  Co.  «.  Lyon,  123  companies. 

Pa.  St.  140,  16  Atl.  607,  ID  A.  8.  R.  7.  Ameriean  Water  Works  Co.  v. 
517,  2  L.R.A.  489;  Be  Gibb's  Estate,  Parmers'  L.  ft  T.  Co.,  20  Colo.  203,  37 
157  Pa.  St  50,  27  At!.  383,  22  L.RJI.  Pac.  269,  46  A.  8.  B.  285.  26  L.R.A. 
276;  Doty  V.  Ameriean  Telephone,  etc.,  338;  Re  Prime,  136  N.  Y.  347,  32 
Co.,  123  Tenn.  329,  130  8.  W.  1063,  N.  E.  1091, 18  L.R.A.  713. 
Ann.  Cas.  1912C  167;  Rue  v.  Missouri  8.  Warren  «.  Colnmbus  First  Nat. 
Pac.  B.  Co.,  74  Tex.  474,  8  S.  W.  533.  Bank;  149  111.  9,  38  N.  E.  122,  25 

527 


Digitized  by 


)  513 


CORPORATIONS 


7  R.  C. 


513.  Implied  Powers. — A  corporation  is  not  restricted  to  the  exer* 
else  of  the  powers  expressly  conferred  upon  it  by  its  <jharter,  but  has 
certain  well  recognized  implied  powers,  which  are  nece^ary  to  carry 
out  Ute  poweis  expressly  granted.'  Generally  it  ^ay  be  said  that  a 
private  corporation  has  implied  power  to  do  whatever  may  be  neces- 
sary to  execute  its  express  powers,  and  to  accomplish  the  purposes 
for  which  it  was  formed,*®  or,  as  has  been  said,  a  corporation,  like 
a  natural  person,  has  a  right  to  conduct  its  legitimate  business  by 
all  the  means  necessary  to  effect  such  object  Within  its  prescribed 
range,  it  can  do  whatever  a  natural  person  mutatis  mutandis  could 
do.**  So  the  powers  of  a  corporation  are  said  to  be  two-fold:  (1)  those 
expressly  granted;  (2)  those  incident  and  necessarily  appertaining 
to  it,  whether  expressed  or  not.**  Implied  powers  in  corporations  are 
presumed  to  exist  only  to  the  extent  that  may  he  necessary  to  enable 
such  bodies  to  carry  out  the  express  powers  granted,  and  to  accom- 
plish the  purpose  of  their  creation.  And  an  incidental  power  may 
be  defined  to  be  one  that  is  directly  and  immediately  appropriate 
to  the  execution  of  the  specific  power  granted,  and  not  one  that  has 
merely  some  slight  or  remote  relation  to  it.**   No  argum^t  drawn 

L.R.A.  746;  Fidelity  Mut.  Life  Ass'n  v.  Speer,  56  Pa.  St.  325,  94  Am.  Dec. 
V.  Harris,  94  Tex.  25,  57  S.  W.  636,  84;  Doty  v.  American  Telephone,  etc, 
86  A.  S.  R.  813.  Co.,  123  Tenn.  329,  130  S.  W.  1053, 

9.  Central  R.,  etc.,  Co.  u.  Cheatham,  Ann.  Cas.  1912C  167;  Northside  Ry. 
85  Ala.  292,  4  So.  828,  7  A.  S.  R.  48;  Co.  v.  Worthington,  88  Tex.  562,  30 
Deringer's  Adm'r  v.  Deringer's  Adm'r,  S.  W.  1055,  63  A.  S.  R.  778;  State  v. 
6  Houst.  (Del.)  416,  1  A.  S.  R.  150;  Clement  Nat.  Bank,  84  Vt.  167,  78 
Bardstown,  etc.,  R.  Co.  v.  Metcalfe,  4  Atl.  944,  Ann.  Cas.  1912D  22;  Newport 
Jfeto.  (Ky.)  199,  81  Am.  Dec.  541;  Fi-  News  Shipbuilding,  etc.,  Co.  v.  Jones, 
delity  Trust  Co.  v.  Louisville  Qas  Co.,  105  Va.  503,  54  S.  £.  314,  6  LJtA. 
118  K^.  688,  81  S.  W.  927,  111  A.  S.  (N.S.)  247;  Blunt  v.  Walker,  U  Wia 
R.  302  and  note;  Baltimore,  etc.  Turn-  334,  78  Am.  Dec.  709. 
pike  Co.  t>.  Union  R.  Co.  of  Baltimore,  Notes:  70  A.  S.  R.  160;  6  L.R.A.  661. 
35  Md.  224,  6  Am.  Rep.  397;  Old  Col-  10.  Bardstown,  etc.,  R.  Co.  v.  Met- 
ony  R.  Corp.  v.  Evans,  6  Gray  (Mass.)  calfe,  4  Mete.  (Ky.)  199,  81  Am.  Dee. 
25,  66  Am.  Dec.  394;   Herriek  c.  541. 

Humphrey  Hardware  Co.,  73  Neb.  609,  11.  Killingsworth  v.  Portland  Trust 
103  N.  W.  685,  119  A.  S.  R.  917,  11  Co.,  18  Ore.  351,  23  Pac.  66,  17  A.  S. 
Ann.  Cas.  201;  Smith  v.  Nashua>  etc,  R.  737,  7  L.R.A.  638. 
R.  Co.,  27  N.  H.  86,  59  Am.  Dec.  364;  12.  Leggett  v.  New  Jersey  Mfg^  etc, 
Leggett  V.  New  Jersey  Mfg.,  etc.,  Co.,  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  728; 
1  N.  J.  Eq.  541,  23  Am.  Dec  728;  Ohio  Life  Ins.,  etc,  Co.  v.  Merchants' 
State  V.  Mansfield  Tp.  Commissioners,  Ins.,  etc.,  Co.,  11  Humph.  (Tenn.)  1, 
23  N.  J.  L.  610,  57  Am.  Dec.  409  and  53  Am.  Dec  742. 
note;  Gause  v.  Commonwealth  Trust  13.  People  v.  Chicago  Gas  Trust  Co., 
Co.,  196  N.  Y.  134,  89  N.  E.  476,  24  130  lU.  268,  22  N.  E.  798, 17  A.  S.  E. 
LJLA.(N.S.)  967;  Cleveland,  etc.,  R.  319,  8  L.R.A.  497 ;  People  «.  Pullman's 
Co.  fl.  Himrod  Furnace  Co.,  37  Ohio  Palace  Car  Co.,  175  IlL  125,  61  N.  E. 
St  321,  41  Am.  Rep.  509;  Philadelphia,  664,  64  L.R.A.  366;  People  «.  Illinois 
etc.,  R.  Co.  V.  Lewis,  33  Pa.  St.  33,  76  Cent.  R.  Co.,  233  111.  378,  84  N.  E.  368, 
Ant.  Dee.  574;  aeveland,  etc,  R.  Co.  122  A.  S.  R.  181, 13  Ann.  Cas.  285, 18 
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from  convenience  merely  can  enlarge  the  corporate  powers;"  for 
powers  merely  convenient  or  useful  are  not  implied  if  they  are  not 
essential,  having  in  view  the  nature  and  object  of  the  incorporation.** 
While  a  corporation  may  foster  its  legitimate  busing,  whatever  it  is, 
by  all  the  usual  means,  it  can  go  no  further.  If  the  means  are  such 
as  are  usually  resorted  to,  and  a  direct  method  of  accomplishing  the 
purpose  of  the  incorporation,  they  are  within  its  powers;  but  if  they 
are  unusual,  and  tend  in  an  indirect  manner  only  to  promote  its 
interests,  they  are  ultra  vires.**  Still  the  implied  powers  which  a 
Gorporatioii  has  in  order  to  carry  into  effect  thoee  expre^ly  granted, 
and  to  accomplish  the  purposes  of  its  creation,  are  not  limited  to  such 
as  are  indispensable  for  these  purposes,  but  comprise  all  that  are  neces- 
sary, in  the  sense  of  expropriate  and  suitable,  including  the  right 
of  reasonable  choice  of  means  to  be  employed.*'  Thus  when  the 
legislature  autiiorizes  the  incorporation  of  telephone  companies,  the 
intention  is  that  such  companies  should  engage  in  the  telephone  busi- 
ness. They  are  authorized  for  the  specific  purpose  of  carrying  on 
the  telephone  business.  That  being  true,  the  power  is  given  to  such 
corporations  by  implication  to  employ  the  necessary  and  usual  means 
to  effectuate  that  purpose.  The  usual  and  necessary  means  being 
the  erecting  of  poles,  the  stringing  of  wires,  the  operating  of  exchanges, 
etc.j  the  power  to  do  such  things  is  implied.**  So  a  coqtoration  has, 
inherently,  by  necessary  implication,  the  right,  within  the  scope  of 
its  powers,  to  be  governed  by  its  dominant  membership  or  representa- 
tives, and,  in  case  of  necessity,  to  defend  against  judicial  interference 
in  respect  to  the  matter,  and  also  authority  to  incur  all  reasonable 
expense  to  that  end,  such  as  that  for  counsel  and  other  ordinary 
costs  of  litigation.**  Again,  acts  which,  if  standing  alone,  or  when 
engaged  in  as  a  business,  would  be  beyond  tiie  powers  of  the  corpo- 
ration, are  not  necessarily  ultra  vires  when  they  are  merely  incidental 
to,  or  form  part  of,  an  entire  transaction  that  in  its  general  scope 

LJl.A.(N.S.)  604;  United  States  Brew-  16.  Northside  Ry.  Co.  v.  Worthing, 
iog  Co.  V,  Dolese,  etc.,  Co.,  259  UL  274,  ton,  88  Tex.  662,  30  S.  W.  1066,  63  A. 
102  N.  E.  753,  47  L.R.A.(N.S.)  898;  S.  R.  778. 

State  V.  Newman,  61  La.  Ann.  833,  25  17.  Gauae  «.  CommonwealUi  Troat 
So.  408,  72  A.  S.  R.  476;  Western  Co.,  196  N.  T.  134^  89  N.  E.  476,  24 
Maryland  R.  Co.  v.  Blue  Ridge  Hotel  LJl.A.(N.S.)  967;  Central  Ohio  Nat- 
Co.,  102  Md.  307,  62  Atl.  351,  111  A.  oral  Gas,  etc.,  Co.  «.  Capital  City 
S.  R.  362,  2  L.R.A.  (N.S.)  887;  NicoUet  Dairy  Co.,  60  Ohio  St  96, 63  N.  E.  711, 
Nat.  Bank  v.  Frisk-Torner  Co.,  71  64  L.R.A.  395. 

Kinn.  74  N.  W.  160,  70  A,  S.  R.  18.  Doty  v.  American  Telephone, 
334.   -  etc.,  Co.,  123  Tenn.  329,  130  8.  W. 

Note:  111  A.  S.  R.  311.  1053,  Ann.  Caa.  1912C  167. 

14.  hegg^t  V.  New  Jeisey  M{g.,  etc.,  19.  Elanneberg  v.  Evangelieal  Creed 
Co.,  1  N.  J.  Eq.  641,  23  Am.  Dec  728.  Congregation,  146  Wis.  610, 131  N.  W. 

16.  Oanse  v.  Commonwealth  Trust  353,  Ann.  Caa.  1912G  376,  39  L.Rjl. 
Co.,  196  N.  Y.  13^  89  N.  E.  476,  24  (N.S.)  138. 
IaR.A.(N.S.)  967. 
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is  within  the  corporate  purpose.***  So  the  authority  of  a  corporation 
to  perform  a  particular  act  is  always  dependent  to  a  very  considerable 
extent  upon  the  facts  and  circumstances  existing  at  the  time  when  it 
ia  proposed  to  perform  the  act.*  In  passing  it  may  be  said  that  in 
more  modern  times  it  has  been  usual  to  embrace  all  the  incidental 
powers  and  privileges  in  the  act  of  incorporation ;  so  that  it  may  now 
be  considered  that  the  powers  of  a  corporation  are  to  a  greater 
extent  regulated  and  defined  by  the  act  which  gives  it  existence.* 
The  question  as  to  the  implied  power  of  a  corporation  to  sue  and  be 
sued  will  be  hereafter  fully  discussed.'  Among  the  incidental  powers 
heretofore  discussed  are  the  powers  to  have  a  corporate  mune  and  seal, 
and  to  make  by-laws.* 

514.  Estoppel  to  Deny  Power  and  Ratification. — The  mere  fact 
that  a  corporation  attempts  to  exercise  a  power  does  not  estup  it  to 
deny  that  it  had  such  power; '  so  there  can  be  no  ratification  of  a  con- 
tract on  the  part  of  a  corporation  which  it  had  no  power,  under  any 
circumstances,  to  maie.*  No  doubt  a  person  dealing  with  a  corpora- 
tion, who  finds  the  making  of  a  contract  to  be  within  the  scope  of  the 
corporate  powers  under  the  charter,  has  a  right  to  assume  that  ita  ofli- 
cers,  in  the  management  of  its  affairs,  have  complied  with  all  the  con- 
ditions necessary  to  the  exercise  of  the  power.  In  such  cases  the  corpo- 
ration and  its  stockholders  may  be  estopped  from  avoiding  the  contract 
or  denying  the  existence  of  the  requiiiite  conditions.  This  is  the  extent 
to  which  the  cases  go,  and  none  of  them  hold  that  there  can  be  an 
estoppel  where  the  contract  could  not,  under  any  conditions,  be  made 
by  the  corporation.  So  to  hold  would  be  equivalent  to  saying  that  a 
corporation  could  make  any  contract  in  excess  of  its  powers  and  in 
violation  of  the  laws  and  policy  of  the  slate,  for  no  other  reason  than 
because  it  had  made  such  contract.  A  usurpation  of  power  where 
the  other  contracting  party  bad  full  notice  of  the  illegality  of  the 
act  would  operate,  under  such  a  Tule,  to  confer  power.^  And  it  would 

20.  Central  Obio  Natural  Gas,  etc.,  Brewing  Co.  v.  Klassen,  185  111.  37,  57 
Co.  ti.  Capital  City  Dairy  Co.,  60  Ohio  N.  E.  20,  76  A.  S.  R.  26,  50  L.R.A. 
St.  96,  53  N.  E.  711,  64  L.R.A.  395.  765;  Steele  v.  If^atemal  Tribunes,  215 

1.  Cause  V.  Commoaweaith  Trust  111.  190,  74  N.  E.  121, 106  A.  S.  R.  IGO. 
Co.,  196  N.  y.  134,  89  N.  E.  476,  24  6.  Durkee  v.  People,  155  111.  354, 
L.R.A.(N.8.)  967.  40  N.  E.  626.  46  A.  S.  R.  340;  National 

2.  Leggett  i;.  New  Jersey  Mfg.,  etc..  Home  Building,  etc.,  Ass'n  w.  Home 
Co.,  1  N.  J.  Eq.  541,  23  Am.  Doe.  728.  Sav.  Bank,  191  HI.  35,  54  N.  E.  619, 

3.  See  infra,  par.  690  et  seq.  72  A.  S.  R.  245,  64  L.R.A.  3*J9;  Steele 

4.  See  supra,  par,  97  et  seq.,  as  to  v.  Fraternal  Tribunes,  '215  111.  190,  74 
name  and  seal,  and  par.  114  et  seq.,  as  N.  E.  121,  106  A.  S.  K.  IGO;  Lucas  v. 


5.  Durkee  v.  People,  155  111.  354,  40  30  N.  W.  771,  5i)  Am.  Rep.  449;  Ash- 
N.  E.  626,  46  A.  S.  R.  340;  National  bury  Ry.  Carriage,  etc.,  Co.  v.  Riche, 
Home  Building,  etc.,  Ass'n  v.  Home  L.  R.  7  H.  L.  653,  44  L.  J.  Esch.  185, 
Sav.  Bank,  181  111.  35,  54  N.  E.  610,  2  Eng.  RuL  Cas.  304  and  note. 
'^'i  A.  S.  R.  245,  64  L.R.A.  399;  Best     7.  Central  Transp.  Co.  v.  Pollman't 
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seem  according  to  the  more  logical  view  that  a  reception  and  i-eten- 
tion  of  the  fruits  and  benefits  of  the  transaction  do  not  estop  the 
corporation  from  denying  its  power  to  make  the  contract;  though  an 
action  may  be  maintained,  in  a  proper  case,  against  a  corporation,  for 
the  money  or  property  received,  the  legal  effect  of  such  suit  being 
a  disafiirmance  of  the  prohibited  contract;  *  still  the  view  that  in  such 
a  case  the  corporation  may  be  estopped  to  deny  its  want  of  power 
to  enter  into  the  jcontract  is  taken  by  some  courts.'  When  the  stock- 
holders in  a  corporation  formed  under  the  general  laws  sign  its 
articles  of  association  with  knowledge  that  the  object  of  the  corpora- 
tion is  to  engage  in  a  certain  specified  business  in  which  it  does  engage, 
and  it  incurs  liability  in  the  transaction  of  such  business  for  which 
it  is  sued,  it  cannot  plead  in  defense  that  it  has  no  authority  under 
the  law  to  engage  in  such  business,*"  And  one  making  a  contract  in 
good  faith  with  a  corporation  within  the  apparent  scope  of  its  powers, 
under  a  statute  making  an  amendment  to  its  charter,  has  a  right 
to  assume  that  the  necessary  steps  have  been  taken  to  accept  the 
power  which  its  oHlcers  assume  to  have,  and  the  company  is  estopped 
to  show  that  a  majority  of  its  shareholders  have  not  accepted  the 
amendment,  especially  where  nonncccptance  would  preclude  a  contin- 
uance in  business.^^  One  who  purchases  from  a  corporation  cannot, 
as  a  general  rule,  in  an  action  for  the  price,  object  that  the  corpora- 
tion was  prohibited  by  law  to  trade  in  the  specific  article  sold.'* 

515.  Notice  of  Powers. — It  is  thoroughly  well  settled  that,  since 
the  powers  of  corporations  are  derived  solely  from  statutes,  every  per- 
son is  bound,  in  dealing  with  a  coi-poration,  to  take  notice  of  the 
extent  of  its  powers.**  On  the  other  hand  it  has  been  held  that  where 
a  foreign  insurance  corporation  complies  with  the  laws  entitling  it 

Palace  Car  Co.  139  U.  S.  24, 11  S.  Ct.  134;  Wright  t>.  Hughes,  119  Ind.  324, 

478,35  U.  S.  (L.  ecL)  55;  Jacksonville,  21  N.  E.  907,  12  A.  S.  R.  412. 

etc..  By.  V.  Hooper,  160  U.  S.  514,  Note :  20  L.R.A.  765.  See  i«/ro,  par, 

16  S.  Ct.  379,  40  U.  S.  (L.  ed.)  515;  677  et  seq.,  as  to  the  general  operation 

Union  Pac.  R.  Co.  v.  Chicago,  etc.,  R.  and  effect  of  nltra  vires  contracts, 

Co.,  163  U.  S.  564, 16  S.  Ct.  1173,  41  10.  Carson  Citv  Sav,  Bank  v.  Carson 

U.  S.  (L.  ed.)  265;  Central  R.,etc.,  Co.  City  Elevator  Co.  90  Mich.  550,  fil  N. 

V.  Smith,  76  Ala.  572,  52  Am.  Rep.  W,  641,  30  A.  S.  R.  454, 

363;  Durkce  «.  People,  155  III.  354,  40  11,  Miller  «.  American  Mut.  Acc. 

N.  E.  626,  46  A.  S.  R.  340;  National  Ins.  Co.,  92  Tenn.  167,  21  S.  W.  39, 

Home  Building,  etc.,  Ass'n  c.  Home  20  L.R.A.  765. 

Sav.  Bank,  181  III.  35,  54  N.  E.  619,  12.  Chester  Glass  Co.  v.  Dewey,  16 

72  A.  S.  R.  245,  64  L.Rji..  399.  Mass.  94,  8  Am.  Dec  128. 

8.  Central  R.,  etc.,  Co.  u.  Smith,  76  13.  Durkee  v.  People,  155  111.  354, 
Ala.  572,  52  Am.  Rep.  353;  MiUer  v.  40  N.  E.  626,  46  A.  S.  R,  340  and  note, 
American  Mut.  Acc.  Ins.  Co.,  92  Tenn.  National  Home  Building,  etc.,  Ass'n  «. 
167,  21  S.  W.  39,  20  L.RJL.  766  and  Home  Sav.  Bank,  181  111.  35,  54  N. 
note.  E.  619,  72  A.  S.  R.  246,  64  L.B.A.  399 ; 

9.  Denver  Fire  Ins.  Co.  v.  McClel-  P^-^olr  r.  F-ptenial  Tribunes,  215  111. 
Ian,  9  Colo.  11,  9  Pac.  771, 59  Am.  Rep.  190,  74  N.  E.  121, 106  A.  8.  K  160  and 
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to  do  business  within  the  state,  citizens  thereof  dealing  with  it  in  that 
state  are  not  guilty  of  negligence  in  failing  to  ascertain  its  charter 
powers,  and  it  cannot  escape  liability  on  its  contracts  wiUi  such  citi- 
zens on  the  ground  that  it  was  not  authorized  to  enter  into  t^em.^' 
Nor  does  the  general  rule  apply  to  irregularities  in  ttie  exercise  of  a 
power.** 

516.  Persons  Entitled  to  Question  Powers. — ^If  a  corporation  exceeds 
its  corporate  power,  it  may  thereby  forfeit  its  charter,  which  for- 
feiture may  be  enforced  at  the  instance  of  the  sovereignty;^*  or, 
in  a  proper  case,  a  court  of  equity  may  at  the  instance  of  the  sover- 
eignty or  of  the  attorney-general  as  its  representative,*'  or  of  a 
stockholder,**  restrain  a  corporation  for  continuing  in  the  exercise 
of  powers  which  it  does  not  possess.  The  profitableness  or  unprofit- 
ableness of  a  transaction  by  a  corporation,  which  is  ultra  vires,  does 
not  affect  the  right  of  a  stockholder  to  contest  it;^'  though  when 
the  stockholder  participates  in  and  consents  to  ultra  vires  transactions 
by  the  corporation  or  accepts  pecuniary  benefits  thereunder,  he  is 
generally  estopped  as  against  the  corporation  from  calling  in  question 
the  validity  of  such  acts.**   A  third  person  cannot,  however,  claim 

note;  Lucas  «.  White  Ldne  Transfer      16.  See  infra,  par,  715  et  aeq.,  as  to 
Co.,  70  la.  541,  30  N.  W.  771,  59  Am.  forfeiture  of  corporate  franchises. 
Rep.  449,;  Franklin  Co.  v.  Lewiston     17.  See  infra,  par.  608  et  seq.,  as  to 
Institution  for  Savings,  68  Me.  43,  28  general  judicial  contoil  of  corpora- 
Am.  Rep.  9;  Nicollet  Nat.  Bank  v.  tions. 

Frisk-Turner  Co.  71  Minn.  413,  74  18.  Bliss  v.  Anderson,  31  Aia.  612, 
N.  W.  160,  70  A.  S.  R.  334;  Leslie  r.  70  Am,  Dec  611;  Byrne  v.  Schuyler 
Lorillard,  110  N.  Y.  519, 18  N.  E.  363,  Electric  Manuf'g  Co.,  65  Conn.  336,  31 
1  L.R.A.  456;  Jemison  v.  Citizens  Sav.  Atl.  833, 28  L.R.A.  304;  Shaw  v.  Davis, 
Bank  of  Jefferson,  122  N.  T.  135, 25  N.  78  Md.  308,  28  Atl.  565,  23  L.R.A.  294; 

E.  264,  19  A.  S.  R.  482  and  note,  9  Victor  v.  Louise  Cotton  Mills,  148  N. 
LJI.A.  708;  Huguenot  Mills  v.  George  C.  107,  61  S.  E.  648, 16  Ann.  Cas.  291, 

F.  Jempson  &  Co.,  68  S.  C.  363,  47  16  L.R.A.(N.S.)  1020 ;  Memphis  Grain, 
S.  E.  687, 102  A.  S.  R.  673;  Memphis  etc..  Elevator  Co.  v.  Memphis,  etc.,  R. 
Grain,  etc.  Elevator  Co.  v.  Memphis,  Co.,  85  Tenn.  703,  5  S.  W.  52,  4 
etc.,  R.  Co.,  85  Tenn.  703,  5  S.  W.  52,  A.  S.  R.  798.  See  mpra,  par.  283  et 
4  A.  S.  R.  798  and  note;  Franco-  86$.,  as  to  general  rights,  etc,  of  stock- 
Texan  Land  Co.  v.  McConnick,  85  Tex.  holders. 

416,  23  S.  W.  123,  34  A.  S.  R.  816;  19.  Byrne  «.  Sdinyler  Eleetrie 
Smith  «.  Cornelius,  41  W.  Ya.  69,  23  ManuTg  Co.  66  Conn.  336, 31  Atl.  833, 
S.  fi.  699,  30  LJI.A.  747.  28  LJl,A.  304. 

Note:  111  A.  S.  R.  311.  20.  Branch  v.  Jesap,  106  U.  S.  468, 

14.  Minneapolis  Fire,  etc.,  Co.  v.  I  S.  Ct.  495,  27  U.  S.  (L.  ed.)  279; 
ITorman,  74  Ark.  190,  85  S.  W.  229,  Memphis,  etc.,  R.  Co.  v.  Grayson,  88 
109  A.  S.  R.  74,  4  Ann.  Cas.  1045.      Ala.  572,  7  So.  122,  16  A.  S.  R.  69; 

15.  Pearce  v.  Madison,  etc,  R.  Co.,  Alexander  «.  Searcy,  81  Ga.  536,  8  8. 
21  How.  441,  16  U.  S.  (L.  ed.)  184;  E.  630,  12  A.  S.  R.  337;  Womser  ». 
Ashley  Wire  Co.  v.  Illinois  Steel  Co.  Metropolitan  St.  Ry.  Co.,  184  N.  T.  83, 
164  III  149,  45  N.  E.  410,  66  A.  S.  R.  76  N.  E.  1036, 112  A.  S.  R.  596, 6  Ann. 
187.  Cas.  123  and  note 

NoterUlA.  S.  R.  311. 
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such  an  estoppel  atber  as  against  the  corporation  or  against  tiie  share- 
holder suing  for  and  in  behalf  of  the  corporation.*  The  corporation 
itself  usually  may  set  up,  in  defense  of  an  action  to  enforce  an  execu- 
tory ultra  vires  contract  into  which  it  has  entered,  its  own  want  of 
power  to  enter  into  the  contract'  Formerly,  want  of  corporate  power 
was  an  effective  weapon,  both  for  defense  and  attack,  in  the  hands 
of  private  parties;  but  without  any  change  whatever  respecting  the 
general  doctrine  of  ultra  vires  as  applied  to  the  acts  of  corporations 
acting  outside  tiie  purposes  of  their  creation,  there  has  been  a  gradual 
development  in  the  direction  of  holding  that  none  but  a  person  directly 
interested  in  the  corporation,  or  the  state,  can  question  such  author- 
ity »  Such  development  from  the  rigorous  i^ile  which  anciently 
obtained  was  manifested  earliest  in  the  adoption  of  the  rule  that, 
where  a  corporation  has  violated  its  charter  in  the  purchase  and 
acquirement  of  real  estate,  its  title  thereto  and  right  to  enjoy  the  same 
cannot  be  inquired  into  collaterally  in  actions  between  private  parties 
or  between  the  corporation  and  private  parties — that  it  can  be  ques- 
tioned only  by  the  state>  So  it  has  been  held  that  though  a  corpora- 
tion was  not  authorized  by  its  charter  to  take  an  assignment  of  a 
chose  in  action,  yet  in  an  action  by  it  thereon  the  defendant  may 
not  set  up  in  defense  the  want  of  power  to  take  the  assignment,*  though 
there  is  authority  to  the  contrary.*  Again,  the  state  only  can  call  a 
railroad  company  to  account  for  its  voidable  act  in  locating  and  con- 
structing its  road,  because  other  ground  should  have  been  taken,  after 
the  location  and  construction  of  the  road  has  become  complete  under 
an  authority  to  locate  it  by  the  most  direct  and  least  expensive  route.' 
As  a  'general  rule  the  mere  fact  of  competition  with  one's  business, 
which  results  from  the  ultra  vires  act  of  a  corporation,  does  not  entitle 
such  person  to  challenge  the  power  of  the  corporation  to  engage  there- 
in.' Thus  the  publishers  of  a  newspaper  containing,  among  other 
things,  advertiswnents  are  not  entitled  merely  because  of  a  possible 
diverting  of  advertising  which  they  might  have  been  able  to  secure, 
to  litigate  the  question  whether  or  not  the  acts  of  a  street  railway 

1.  Memphis,  etc.,  R.  Co.  «.  Grayson,  298,  95  N.  W.  94, 99  A.  S.  R.  998. 
88  Ala.  572,  7  So.  122, 16  A.  8.  E.  69.  4.  See  infra,  par.  553  9t  seq. 

2.  Memphis,  etc.,  R,  Co.  «.  Grayson,  6.  John  V.  Farwell  Co.  «.  Wolf,  96 
88  Ala.  672,  7  So.  122, 16  A.  S.  R.  69;  Wis.  10,  70  N.  W.  289,  71  N.  W,  109, 
Memphis  Grain,  etc.,  Klevator  Co.  «.  66  A.  S.  R.  22,  37  L.R.A.  138. 
Memphis,  etc.,  R.  Co.,  85  Tenn.  703,  6.  Pueblo  o.  Shutt  Inv.  Co.  28  Colo. 
5  S.  W.  52,  4  A.  S.  R.  798.   See  infra,  524,  67  Pac.  162,  89  A.  S.  R.  221. 
par.  677  ei  seq.,  as  to  general  liability  7.  Cleveland,  etc,  R.  Co.  v.  Speer, 
of  a  corporation  on  ultra  vires  con-  56  Pa.  St.  325,  94  Am.  Bee  84. 
tracts.  8.  New  Orleans  H.  &  T.  R.  Ce.  «. 

3.  John  Y.  Parwell  Co.  v.  Wolf,  98  Ellerman,  106  U.  S.  166,  26  U.  S.  (L. 
Wis.  10,  70  N.  W.  289,  71  N.  W.  109,  ed.)  1015. 

65  A.  S.  R.  22,  37  L.R.A.  138.    See     No^:  12  L.RJL  767. 
also  SchneideT  «.  Menasha,  118  Wis. 
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company  in  placing  advertisements  in  its  cars  are  ultra  /ires .•  On 
the  other  hand  corporations  will  be  restrained  by  a  court  of  equity 
from  a  gross  abuse  of  their  power  to  the  special  injury  of  individuals." 
And  the  fact  that  suits  to  restrain  the  usurpation  of  corporate  powers 
must  generally  be  brought  by  the  stat«  does  not  prevent  an  individual 
from  attacking  the  right  of  a  corporation  to  enjoy  a  certain  franchise 
in  an  action  to  recover  damages  for  injuries  to  his  business  by  acta 
of.  the  corporation  which  are  alleged  fo  be  ultra  vires.^^ 

517.  Application  of  General  Statutes  and  Public  Policy. — General 
statutes,  though  not  directed  expressly  at  corporations,  have  b^n 
held  to  include  corporations  in  their  prohibitions,*®  as,  for  example, 
a  statute  prohibiting  all  "persons"  from  transacting  a  banking  busing 
unless  authorized  by  law  to  do  so,**  or  a  police  regulation  enacted  for 
the  safety  of  the  public  providing  for  the  operation  of  steam  engines.** 
The  exercise  of  corporate  powers  also  is  subject  to  the  general  public 
policy  of  the  state.*'  Thus  the  creation  of  monopolies  is  contrary 
to  public  policy,**  and  this  principle  of  public  policy  applies  to  the 
creation  of  monopolies  by  corporations.*'  But  a  corporation  empow- 
ered to  engage  in  and  carry  on  a  certain  manufacture  may  buy  the 
business  of  its  competitors,  and  courts  cannot  pronounce  contracts 
for  such  permitted  purciiases  invalid,  a!lhoufj;h  they  tend  to  produce, 
and  may  temporarily  produce,  a  monopoly  of  such  manufacture.  Con- 
ti'acts  incidental  to  such  permitted  purchases,  and  reasonably  required 

9.  Burns  r.  St.  Paul  City  B.  Co.,  101  17.  People  v.  Chicago  Gas  Trust 
Minn.  303,  112  N.  W.  412,  12  L.R.A.  Co.,  130  111.  268,  22  N.  E.  798,  17  A. 
(N.S.)  757.  S.  R.  319,  8  L.R.A.  497;  Distilling, 

10.  Frederick  v.  GroshoD,  30  Md.  etc.,  Co.  v.  People,  156  111.  448,  41  N. 
436,  96  Am.  Dec.  501;  Madison  v.  E.  188,  47  L.R.A.  200;  Texas,  etc.,  R. 
Madison  Gas,  etc.,  Co.,  129  Wis.  249,  Co.  v.  Southern  Pac.  R.  Co.,  41  U. 
108  N.  W.  65,  116  A.  S.  R.  944,  9  Ann.  970,  6  So.  SbB,  17  A.  S.  R.  446; 
Ann.  Cns.  819,  8  L.R.A.(N.S.)  529.       White  Star  Line  v.  Star  Line  of  Steam- 

11.  Hudson  River  Tel.  Co.  v.  Water-  era,  141  Mieh.  604, 105  N.  W.  135, 113 
vliet  Turnpike,  etc.,  Co.,  135  N.  Y.  'AUS,  A.  S.  R.  551;  State  v.  Creamery  Pack- 
32  N.  E.  148,  31  A.  S.  E.  838,  17  age  Mfg.  Co.,  110  Minn.  415,  126  N. 
L.R.A.  674.  W.  126,  G23,  136  A.  S.  R.  514;  South- 

12.  People  V.  Utica  Ins.  Co.,  15  em  Electric  Securities  Co.  v.  State, 
Johns.  (N.  y.)  358,  8  Am.  Dec.  243.      91  Miss.  195,  44  So.  785,  124  A.  S.  R. 

13.  People  V.  tJtica  Ins.  Co.,  15  638;  McCarter  v.  Firemen's  Ina.  Co., 
Johns.  (N.  Y.)  358,  8  Am.  Dec.  243.  74  N.  J.  Eq.  372,  73  Atl.  80,  414,  135 
See  stipra,  par.  8  et  seq.,  as  to  when  a  A.  S.  R.  7U8,  IS  Ann.  Cas.  1048,  29 
corporation  is  included  in  the  terra  L.R.A.(N.S.)  1194;  People  v.  North 
"person."  River  Su^ar  Kefining  Co.,  54  Hun 

14.  Lurbank  «.  Betlicl  Steam  Mill  35J,  3  N.  Y.  S.  401,  7  N.  Y.  S. 
Co.  75  Me.  373,  46  Am.  Rep.  400.       406,  2  L.R.A.  33,  5  L.R.A.  386;  Ander- 

15.  People  V.  Chicago  Gas  Trust  son  v.  Shawnee  Compress  Co.,  17  Okla. 
Co.,  130  III.  268,  22  N.  E.  798, 17  A.  231,  87  Pac.  315, 15  L.R.A.(N.S.)  846; 
S.  R.  319,  8  L.R.A.  497.  Standard  Oil  Co.  v.  State,  117  Tenn. 

16.  See  MoNOPOUES  and  CoicsmA-  618,  100  S.  W.  705,  10  LJUL(NJ3.) 
•rioss.  1015. 

534 


Digitized  by  Google 


7  B.  C.  L. 


CORPOBaTIONS 


(  518 


to  protect  the  purchase  in  the  enjoyment  of  the  business  purchased, 
cannot  be  pronounced  by  the  courts  to  be  against  public  policj',  for  the 
same  reason.*®  And  a  contract  between  corporations  organized  to  dis- 
tribute and  furnish  water  to  consumers  in  a  county  and  city,  one 
of  which  owns  a  supply  of  water  and  a  pipe  line  ending  at  the  city 
limits,  and  the  other  a  distributing  plant  within  the  city,  for  co-opera- 
tion in  supplying  water  to  the  city  and  providing  a  method  of  deter- 
mining the  price  of  water,  has  been  held  not  to  be  in  violation  of 
public  policy  as  a  combination  to  create  a  monopoly.**  As  will  here- 
after be  seen  one  corporation  has  no  implied  power  to  purchase  the 
stock  of  another  corporation  for  the  purpose  thereby  of  controlUug 
its  management,  preventing  corapetition  and  creating  a  monopoly.-*' 
When  the  constitution  prohibits  the  grant  of  special  privileges,  the 
legislation  has  no  power  to  confer  upon  a  corporation  privileges,  or 
to  grant  to  it  exemptions,  which  it  cannot  constitutionally  confer 
upon  or  grant  to  a  natural  person.  For  example,  a  special  statute 
authorizing  a  corporation  to  take  a  rate  of  interest  greater  tlian  that 
allowed  by  the  general  law  is  unconstitutional.* 

CoTisiruciion  of  Charter  Powers 

518.  In  General. — ^In  consti-uiug  oliarters  to  determine  the  powers 
of  corporations,  it  is  well  settled,  as  in  other  cas^  of  legislative  grant8, 
that  they  are  to  be  construed  stricUy  and  in  favor  of  the  public* 
As  has  been  pertinently  said,  that  which  a  company  is  authorized  to 
do  by  its  act  of  incorporation  it  may  do;  beyond  that,  all  its  acts 
are  illegal.  And  the  power  must  be  given  in  plain  words  or  by  neces- 
sary implication.  All  powers  not  given  in  this  direct  and  unmistak- 
able manner  are  withheld.*  In  determining  what  powers  have  been 

18.  Trenton  Potteries  Co.  it.  Oli-  Co.  t».  Olcott  Falls  Co.,  65  N.  H.  290, 
phant,  58  N.  J.  Eq.  507,  43  Atl.  723,  21  Atl.  1090, 13  L.R.A.  826;  Pedrick  v. 
78  A.  S.  B.  612,  46  L.B.A.  255.  Raleigh,  etc.,  R.  Co.,  143  N.  C.  485, 

19.  San  Diego  Water  Co.  v.  San  55  S.  K.  877,  10  L.R.A.(N.S.)  554; 
Diego  Flame  Co.,  108  CaL  540,  41  Pae.  Commonwealth  v.  Rttsbni^b,  ete.,  K. 
495,  'J9  hIt.A.  839.  Co.,  24  Pa.  St.  ISO,  62  Am.  Dee.  372; 

20.  See  infra,  par.  535.  Dugan  v.  Bridge  Co.,  27  Pa.  St.  303, 

1.  Gordon  v.  Winchester  Building,  67  Am.  Dev.  404 ;  Com.  v.  Erie,  etc.,  B. 
etc.,  AsB'n,  12  Bush  (Ky.)  110,  23  Am.  Co.,  27  Fa.  St.  339,  67  Am.  Dec.  471; 
Bep.  713.  Monongabela  Bridge  Co.  v.  Kirk,  46 

2.  Port  of  Mobile  «.  Lontsvilla,  ete.,  Pa.  St.  112,  84  Am.  Dec.  527;  Ohio 
E.  Co.,  84  Ala.  115,  4  So.  106,  5  A  life  Ins.,  etc.,  Co.  v.  Merchants'  Ins., 
S.  R.  342;  Bvme  v.  Schuvler  Electric  etc,  Co.,  11  Humph.  (Tenn.)  1,  riS 
Manufg  Co.,  65  Conn.  336,  31  All.  833,  Am.  Dec.  742;  Thorpe  v.  Rutland,  etc., 
28  L.R.A.  301;  People  v.  Chicago  Gas  R.  Co.,  27  Vt.  140,  62  Am.  Dec.  626. 
Trust  Co.,  130  Dl.  263,  22  N,  E.  798,  Notes:  111  A.  S.  R.  311;  1  L.R.A. 
17  A.  S.  R.  319,  8  L.RA.  497;  State  v.  458. 

St.  Paul,  etc.,  K.  Co.,  98  Minn.  380, 108  "  8.  Com.  v.  Erie,  etc.,  B.  Co.,  27  Pa. 

N.  W.  261,  8  Ann.  Cas.  1047,  28  L.R.A.  St.  339,  67  Am.  Dec  471. 
(N.8.)  298 ;  Connecticut  River  Lumber 
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conferred,  the  whole  instrument  is  to  be  taken  together,  including 
provisos,  as  expressing  the  final  intentions  and  purposes  of  the  par- 
ties.* Still  the  intention  of  the  legislature  should  always  control, 
it  being  the  general  rule  that  a  thing  which  is  within  the  intention  of 
the  makers  of  a  statute  is  as  much  within  Ihe  statute  as  if  it  were 
within  the  letter;  and  a  thing  which  is  within  the  letter  of  the  statute  is 
not  within  the  statute  unless  it  be  within  the  intention  of  the  makers.' 
As  grants  of  corporate  franchises  are  intended  not  only  for  the  pur- 
poses of  private  gain  but  also  to  subserve  public  interest,  they  should 
be  so  construed  as  not  to  defeat  the  purpose  of  their  creation ;  *  and 
their  exercise,  being  restrictive  of  individual  rights,  cannot  be  e^nded 
beyond  the  letter  and  spirit  of  the  act  of  incorporation.'  So  in  deter- 
mining whether  a  particular  power  exists,  the  effect  of  its  existence 
iind  exercise  on  the  public  policy  of  the  state  is  to  be  considered;  ^ 
and  when  a  right  is  claimed  manifestly  repugnant  to  the  general 
scope  and  object  of  the  grant,  this  should  be  considered  when  looking 
for  the  intention  of  the  parties.'  Charters  are  also  to  be  construed 
in  view  of  the  circumstances,  usages  and  practices  existing  at  the  time 
they  were  granted.**  Rules  of  construction  which  apply  to  charters 
delegating  sovereign  powers  to  corporations  depend  not  on  the  ques- 
tion whether  the  corporations  are  public  or  private,  but  on  the  diar- 
acter  and  purposes  of  the  powers  conferred.  Thus  the  power  of  a 
railroad  or  other  private  corporation  to  take  private  property  for  its 
use,  must  be  construed  as  it  would  be  if  delegated  to  a  municipal 
corporation."  Conditions  and  limitations  attaching  by  law  to  the 
exercise  of  power  for  any  corporate  purpose  cannot  be  destroyed  or  sub- 
verted by  combining  such  purpose  with  some  other,  under  one  cor^ 
poration.*'  Whether  a  duty  impraed  by  law  on  a  corporation  is  direc- 
tory or  essential  to  the  enjoyment  of  some  of  its  rights,  must  be 
determined  by  its  nature  and  object,  by  the  public  convenience,  and 

4.  Dugan  9.  Bridire  Co,  27  Pa.  St.  Co^  1  K.  J.  Eq.  541,  23  Am.  Dee.  728; 
303,  67  Am,  Dec.  464.  State  v.  Commiasioners  of  Mansfield 

5.  Pape  V.  Capital  Bank  of  Topeka,  Tp.,  23  K.  J.  L.  510,  57  Am.  Dec.  409. 
20  Kan.  440,  27  Am.  Rep.  183:  Attor-  8.  People  «.  Chicago  Oas  Trust  Co., 
ney-Oenena  «.  Stevens,  1  N.  J.  Eq.  130  UL  268,  22  N.  £.  798, 17  A.  S.  R. 
369,  22  Am.  Dec.  626;  People  «.  Utics  319,  8  L.RJL  497. 

Lib.  Co.,  16  Johns.  (N.  Y.)  358,  8  Am.  9.  People  v.  Utica  Ina.  Co.,  15  Johns. 

Dee.  243.  See  also  Statutes.  (N.  Y.)  358,  8  Am.  Dee.  243. 

8.  Enfield  Toll  Bridge  Co.  «.  Hart-  10.  MeCarter  v.  Hudson  County  War 

ford,  etc.,  R.  Co.,  17  Conn.  454,  44  ter  Co.,  70  N.  J.  Eq.  695,  65  AtL  489, 

Am.  Dec  656;  Parker  v.  Cutler  MUl-  118  A.  S.  R.  754»  10  Ann.  Caa.  116, 

dam  Co.,  20  Me.  353,  37  Am.  Dec.  66;  14  L.R.A.(N.S.)  197. 

Monongahela  Bridge  Co.  v.  Kirk,  46  11.  Bardstown,  etc.,  R.  Co.  v.  Met- 

Pa.  St.  112,  84  Am.  Dec.  627;  West  ealfe,  4  Mete.  (Ky.)  199,  81  Am.  Dee. 

Branch  Boom  Co.  v.  Pennsylvania  641. 

Joint  Lumber,  etc,  Co.,  121  Pa.  St.  12.  International  Fraternal  AlUanee 

143, 15  Aa  609.  6  A.  S.  R.  766.  v.  State,  86  Md.  660,  39  AtL  612,  40 

7.  Leggett  «.  New  Jersey  Mfg.,  etc,  LJI.A.  187. 
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by  the  legislative  intention.^'  In  case  of  the  grant  of  special  fran- 
chises to  corporations  the  question  frequently  arises  as' to  whether 
such  franchises  are  exclusive  or  not  In  such  a  case  the  rule  laid 
down  at  an  early  date  and  consistently  followed  is  that  such  grants 
should  not  be  cons^ed  as  exclusive  unless  clearly  made  so ;  and 
except  so  far  as  the  special  privileges  are  by  the  terms  of  the  grant 
made  exclusive  the  right  is  reserved  to  grant  and  permit  the  exercise 
of  competing  and  rival  powers  and  privileges,  however  injurious  they 
may  be  to  those  taken  by  the  pnor  grantee.^*^ 

519.  Enumeration  of  Express  Powers. — The  specification  of  cer- 
tain powers  operates  as  a  restraint  to  such  objects  only,  and  is  an 
implied  prohibition  of  the  exercise  of  other  and  distinct  powers;" 
but  this  rule  is  subject  to  the  qualification  that  the  failure  to  enumer- 
ate in  the  charter  the  powers  intended  to  be  conferred  does  not  deprive 
a  corporation  of  such  incidental  powei*s  as  are  reasonably  necessary 
to  accomplish  the  purposes  for  which  it  was  organized.^'  In  every 
express  grant  of  power  to  a  corporation  there  is  implied  a  power  to 
do  whatever  is  necessary  or  reasonably  f^propriate  to  the  exercise 
of  tlie  authority  expressly  conferred.^* 

520.  Corporatios  Formed  under  General  Lav, — ^The  charter  of  a 
corporation  formed  under  a  general  law  conferring  on  it  only  the 
ordinary  corporate  powers  does  not  consist  of  the  articles  of  incorpora- 
tion alone,  but  of  such  articles  taken  in  connection  with  the  law  under 
which  the  organization  takes  place;  the  provisions  of  the  law  enter 

13.  Middle  Bridge  Proprietors  v.  such  as  Railroads  ;  Strbbt  Bailwats  ; 
Brooks,  13  Me.  391,  29  Am.  Dec.  510,  Water  Works,  etc. 

holding  that  a  r^^ulation  that  a  toll-  16.  Syracuse  W^ater  Co. «.  Syracuse, 
road  company  should  keep  the  rates  of  116  N.  Y.  167,  22  N.  E.  381,  5  L.R.A. 
toll  constantly  exposed  to  view,  was  546. 

mandatory;  and  if  not  complied  with,  16.  New  York  Firemen  Ins.  Co.  v. 
deprived  the  company  of  the  benefit  of  Ely,  5  Conn.  560,  13  Am.  Dec.  100; 
\hR  penalty  for  passing  without  paying  People  v.  Utiea  Ins.  Co.,  15  Johns. 
UA\.  (N.  T.)  358,  8  Am.  Dec.  243;  Doty  v. 

14.  Charles  River  Bridge  v.  Warren  American  Telephone,  etc.,  Co.,  123 
Bridge,  U  Pet  420,  9  U.  S.  (L.  ed.)  Tenn.  329,  130  S.  W.  1053,  Ann.  Gas. 
773;  Washington,  etc.,  Turnpike  Co.  t>.  1912C  167;  State  v.  Clement  Nat. 
Mazyland,  3  Wall.  210,  18  U.  S.  (L.  Bank,  84  Vt  167,  78  Atl.  944,  Ann. 
ed.)  180;  Rockland  Water  Co.  v.  Cam-  Cas.  igi2D  22. 

den,  etc..  Water  Co.,  80  Me.  544,  15  17.  Doty  v.  American  Telephone, 
Atl.  785,  1  L.B.A.  388;  Syracuse  Wa-  etc.,  Co.,  123  Tenn.  329,  130  S.  W. 
ter  Co.  t>.  Syracuse,  116  N.  Y.  167,  1053,  Ann.  Cas.  1912C  167;  Northsido 
22  N.  E.  331,  5  L.B.A.  546;  Tuckahoe  Ky.  Co.  v.  Worthington,  88  Tex.  562, 
Canal  Co.  v.  Tuckahoe,  etc.,  R.  Co.,  11  30  S.  W.  1055,  53  A.  S.  R.  778. 
Leigh  (Va.)  42,  36  Am.  Dec.  374.  And  18.  Northside  Ry.  Co.  *.  Worthing- 
see  Franchises  and  the  several  titles  ton,  88  Tex.  562,  30  8.  W.  1066,  63 
'thronghout  this  work  relating  to  cor-  A.  S.  R.778.  And  see  tupra,  par.  613, 
porations  holding  special  franchises,  as  to  implied  powers  generally. 
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into  and  form  part  of  the  charter,*'  and  therefore  such  a  corporation 
cannot  clothe  itself  with  a  power  merely  by  naming  it  in  its  articleti 
of  association,  because  the  general  law  and  not  the  articles  of  associa- 
tion must  determine  whether  a  particular  power  exists.^**  It  has  been 
suggested  with  approval  that  in  determining  the  powers  of  a  corpo- 
rfition  a  distinction  should  \te  observed  between  such  as  are  created 
by  special  charter  and  such  as  are  incorporated  under  a  general  law ; 
tliat  in  the  former  case  the  charter  should  be  construed  in  the  hght 
of  the  special  circumstances  attending  the  enterprise  which  was 
intended  to  be  promoted,  whereas  in  the  latter  case  the  corporation 
cannot  claim  tlie  right  by  reason  of  its  peculiar  surroundings  to 
exercise  a  power  which  another  like  corporation  could  not  exercise 
by  reason  of  different  circumstances.* 

Mode  and  Place  of  Exercising  Powers 

521.  In  General. — It  is  a  general  rule,  that  a  corporation  can  act 
only  in  the  manner  prescribed  by  law.  An  individual  has  an  original 

capacity  to  contract  and  bind  himself  in  such  manner  as  he  pleas®, 
but  the  capacity  of  a  corporation  is  derived  wholly  from  its  enabling 
act.''  As  has  been  said,  the  statute  or  charter  is  its  enabling  act,  not 


13.  People  V.  Chicago  Gas  Tmst  Co.,  Gold  Mia.,  etc,  Co.,  130  Cal.  345,  62 
130  lU.  21)8,  22  N.  E.  798, 17  A.  S.  R.  Pac.  552,  80  A,  S.  B-  132;  New  York 
319,  8  L.R.A.  497;  Westport  Stone  Co.  Firemen  Ins.  Co.  v.  Ely,  5  Conn.  660, 
V.  Thomas,  175  Ind.  319,  94  N.  £.  406,  13  Am.  Deo.  100;  Conch  v.  City  Fire 
36  L.R.A.(N.S.)  646;  North  Point  Con-  Ins.  Co.  of  Hartford,  38  Conn.  181,  9 
soUdated  Ini^tion  Co.  v.  Utah,  etc.,  Am.  Rep.  375 ;  St.  Andrews  Bay  Land 
Canal  Co.,  16  Utah  246,  62  Pac.  168,  Co.  v.  Mitchell,  4  Fla.  192,  54  Am. 
67  A.  S.  R.  607,  40  L.B.A.  851.  See  Dee.  340 :  Johnston  v.  Crawley,  25  Ga. 
also  Webster  v.  Susquehanna  Pole  Line  316,  71  Am.  Dec  173;  Kinzie  v.  Troa- 
Co.,  112  Md.  416,  76  Atl.  254,  21  Ann.  tees  of  Chicago,  2  Scam.  (lU.)  187,  33 
Cas.  357.  Am.  Dee.  443;  McNulta  u.  Corn  Belt 

Note:  111  A.  S.  R.  310.  Bank,  164  111.  427,  45  N.  E.  954,  56 

20.  Oregon  Ry.,  etc.,  Co.  v.  Orego-  A.  S.  B.  203;  Star  Mills  v.  Bailej-,  140 
nian  R.  Co.,  130  U.  S.  1,  9  S.  Ct  409,  Ky.  194, 130  S.  W.  1077, 140  A.  S.  R. 
32  U.  S.  (L.  ed.)  837;  People  v.  Chi-  370;  Peiree  v.  New  Orleans  Bldg.  Co., 
cago  Gas  Trust  Co.,  130  HI.  268,  22  N.  9  La.  397,  29  Am.  Dec.  448;  Sanborn 
E.  798,  17  A.  S.  E.  319,  8  L.R.A.  497;  e.  Fireman's  Ins.  Co.,  16  Gray  (Mass.) 
Indiana  Bond  Co.  Ogle,  22  Ind.  App.  448,  77  Am.  Dee.  419;  Henning  v. 
593,  54  N.  E.  407,  72  A.  S.  R.  326.      United  States  Ins.  Co.,  47  Mo.  425, 

1.  Nortliside  Ry.  Co.  v.  Wortliins-  4  Am.  Rep.  332;  Union  Mnt.  Fire  Ins. 
ton,  88  Tex.  562,  30  S.  W.  1055,  53  Co.  v.  Keyser,  32  N.  H.  313,  64  Am. 
A.  S.  R.  778.  Dec.  375;  Beatty  v.  Marine  Ins.  Co.,  2 

2.  Head  v.  Providence  Ins.  Co.,  2  Johns.  (N.  Y.)  109,  3  Am.  Dee.  401; 
Cntnch  127, 2 U.  S.  (L.ed.)  229;  Gash-  Duke  v.  Markham,  105  N.  C.  131,  10 
wiler  V.  "WilHs,  33  CaL  11, 91  Am.  Dec.  S.  E.  1017,  18  A.  S.  R.  889 ;  Killiiii-s- 
607;  Pixley  v.  Western  Pac.  R.  Co.,  33  worth  v.  Portland  Trust  Co.,  13  Ore. 
Cal.  183,  91  Am.  Dec.  623;  Brewster  v.  361,  23  Pac  66,  17  A.  S.  R.  737,  7 
Hartley,  37  CaL  15,  99  Am.  Dec.  237;  L.R.A.  638;  Fowler  v.  Scully,  72  Pa. 
Ciirliii  V.  Salmon  River  Hydraulic  St.  456,  13  Am.  Rep.  699;  Ohio  Life 
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only  Id  regard  to  the  powers  conferred,  but  also  as  to  the  mode  pre- 
scribed for  exercising  those  powers;  and,  unless  the  mode  so  prescribed 
is  observed  by  the  corporate  body,  its  act  will  not  bind  the  corpora^ 
lion,'  and  even  the  acts  of  its  Sectors  are  not  its  acts  unl^  they 
act  in  the  manner  required  by  tlie  charter  or  general  law  *  If  no 
method  is  prescribed  for  the  exercise  of  its  powers,  the  corporation 
may  determine  the  manner  in  which  they  shall  be  exercised  subject 
to  the  general  law  applicable  to  corporations  and  natural  persons ;  *  and 
may  resort  to  the  usual  and  convenient  means  of  executing  the  powers 
granted.*  It  is  a  familiar  rule  of  law  that  since  a  corporation  has 
a  personality  of  its  own,  distinct  from  its  stockholders,  it  is  not 
aflfected  by  contracts  made  directly  by  its  stockholders  with  third 
persons  whether  they  own  much  or  little  of  its  capital  stock.'  But 
it  has  been  held  that  when  a  private  business  corporation,  free  from 
debt,  is  reduced  to  two  stockholders,  who  buy  out  the  other  stock- 
holders, they  have  the  equitable  ownership  of  the  corporate  property, 
and  may  mortgage  it  to  secure  their  individual  debt  for  the  purchase 
money.  Such  a  conveyance,  though  it  is  also  executed  by  the  cor- 
poration, passes  their  interest  against  the  equitable  demands  of  subse- 
quent encumbrancers  or  purchasers,  with  notice,  from  the  corporation, 
and  is,  therefore,  superior  to  a  subsequent  mortgage  given  by  the 
corporation  itself  on  the  same  property.^  Generally  peaking,  the 
assent  of  the  directora  of  a  corporation  is  necessary  to  validate  a  cor- 
porate act,®  still  it  is  not  always  essential  to  action  by  the  corporation 

los.,  etc.,  Co.  «.  Merchants'  Ins.,  etc.,  Lawton,  124  Ga.  876,  53  S.  E.  (369,  110 

Co.,  11  Humph.  (Tenn.)  1,  53  Am.  A.  S.  R.  207;  Peirce  v.  New  Orleans 

Dec.  742.  Bldg.  Co.,  9  La.  397,  29  Am.  Dec.  448; 

3.  Smith  1).  Cornelius,  41  W.  Va.  59,  Ulmer  v.  Lime  Koek  R.  Co.,  98  Me. 
23  S.  E.  599,  30  L.R.A.  747.  579,  57  Atl.  1001,  66  L.R.A.  387 ;  Smith 

4.  Star  Mills  v.  Bailey,  140  Ky.  194,  v.  Hurd,  12  Mete.  (Mass.)  371,  46  Am. 
130  S.  W.  1077,  140  A.  8.  E.  370.  Dee.  690;  Jones  v.  Williams,  139  Mo. 

5.  Pixley  v.  Western  Pac.,  etc.,  R.  1,  39  S.  W.  486,  40  S.  W.  353,  61  A. 
Co.,  33  Cal.  183,  91  Am.  Deo.  623;  S.  R.  436,  37  L.R.A.  682  j  Parker  «. 
Southern  Life  Ins.,  etc,  Co.  v.  Lanier,  Bethel  Hotel  Co.,  96  Tens.  262,  34  S. 
5  Fla.  110,  58  Am.  Dec.  448;  Johnston  W.  209, 31  L.R.A.  706;  Button  v.  HoflE- 
V.  Crawley,  25  Qa.  316,  71  Am.  Dee.  man,  61  Wis.  20, 20  N.  W.  667,  50  Am. 
173;  Warren  v.  Ocean  Ins.  Co.,  16  Me.  Rep.  131. 

439,  33  Am.  Dee.  674:  Cleveland,  etc.,  Note:  Ann.  Cas.  1912C  300. 
R.  Co.  V.  Himrod  Furnace  Co.,  37  8.  Gadsden  First  Nat.  Bank  v.  Win- 
Ohio  St.  321,  41  Am.  Rep.  500:  Ohio  Chester,  119  Ala.  ICS,  24  So.  351,  72 
Life  Ins.,  etc.,  Co.  v.  Mmhants'  Ins.,  A.  S.  R.  904  See  also  Swift  v.  Smith, 
etc.,  Co.,  11  Humph.  (Tenn.)  1,53  Am.  65  Md.  428,  5  Atl.  534,  57  Am.  Rep. 
Dec.  742.  336;  Pott  v.  Schmuckcr,  84  Md.  535, 

6.  Mills  V.  Glcason,  11  Wis.  470,  78  36  AtL  592,  57  A.  S.  R.  415,  35  L.R.A. 
Am.  Dec.  721.  392, 

7.  Humphreys  v.  McKissoek,  140  9.  Humphreys  v.  McKissock,  140  TJ. 
U.  S.  304,  11  S.  Ct.  779,  35  U.  S.  S.  304, 11  S.  Ct  779, 35  U.  S.  (L.  ed.) 
(L.  ed.)  473;  Gashwiler  v.  Willis,  33  473;  Qashwiler  v.  Willis,  33  Cal.  11, 
Cal.  11,  91  Am.  Dee.  607;  Garmany  v.  91  Am,  Dee.  607;  Gurtin  v.  Sahnon 
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that  it  be  in  pursuance  of  a  formal  resolution  of  the  board  of  diret" 
tors,'**  as  coiporations  may  be  bound  by  implication  as  well  as  individ- 
uals.'*  A  corporation,  being  a  creation  of  the  law,  can  only  act  by 
agents,'*  so  it  is  not  necessary  that  its  charter  should  confer  the 
power  of  contracting  by  agent  or  committee  in  order  to  give  it  that 
right." 

522.  Necessity  for  Use  of  Corporate  Seal. — It  was  laid  down  by 
Blaclcstone  (1  Bl.  Com.  474)  and  the  rule  prevailed  for  some  time 
that  a  corporation  could  not  make  a  parol  contract,  and  could  speak 
and  act  only  by  its  common  seal ;  '*  but  this  technical  rule  of  the 
common  law  soon  gave  way,  and  to-day  in  the  transaction  of  the  daily 
business  a  seal  is  no  more  necessary  to  render  valid  the  acts  and 
contxacts  of  a  purely  business  corporation  than  of  an  individual, 
and  in  all  such  cases  where  a  natural  person  would  be  bound  with- 
out a  seal,  a  corporation  would  also  be  bound.'^  In  England  as 
regards  contracts  of  such  character  as  are  not  of  daily  occurrence, 
the  courts  even  in  quite  recent  times  have  insisted  upon  the  neces- 


River  Hydrauhc  Glold  Min.,  etc.,  Co.,  1,  92  Am.  Dec.  276;  Washbum  ti,  Nash- 
130  Gal.  345,  62  Pac.  552,  80  A.  S.  R-  ville,  etc.,  R.  Co.,  3  Head  (Tenn.)  638, 
132;  Sellers  v.  Greer,  172  111.  549,  50  75  Am.  Dec.  784;  Lyman  d.  White 
N.  E.  246,  40  L.R.A.  589;  Crichton  v.  River  Bridge  Co.,  2  Aikens  (Vt.)  255, 
Webb  Press  Co.,  113  La.  167,  36  So.  16  Am.  Dec.  705. 

926,  104  A.  S.  R.  500,  67  L.R.A.  76;  14.  Deriijger's  Adm'r  r.  Deringer's 
Jones  V.  Williams,  139  Mo.  1,  39  S.  W.  Adiu'rs,  5  Houst.  (Del.)  416,  1  A.  S. 
486,  40  S.  W.  353,  61  A.  S.  R.  436,  37  R.  150;  American  Ins.  Co.  u.  Oakley,  9 
L.R.A.  682;  Beveridge  v.  New  York  Paige  (N.  T.)  496,  38  Am,  Dec.  561. 
EI.  R.  Co.,  112  N.  Y.  1, 19  N.  E.  489,  2  Note:  50  A.  S.  R.  150. 
L.R.A.  648;  Parker  t).  Bethel  Hotel  Co.,  16.  Deringer's  Adm'r  v.  Deringer's 
96  Tenn.  252,  34  S.  W,  209,  31  L.R.A.  Adm'rs,  5  Houst.  (Del.)  416,  1  A. 
706.  S.  R.  150;  Chicago,  etc,,  R.  Co.  v. 

Note:  Ann.  Cas.  1912C  300.  Coleman,  18  111.  297,  68  Am.  Dec.  544; 

10.  Union  Pac.  R.  Co.  v.  Chicago,  Racine,  etc.,  R.  Co.  v.  Farmer's  Loan, 
etc.,  R.  Go.  163  U.  S.  564,  16  S.  Gt.  etc.,  Co.,  49  IlL  331,  95  Am.  Dec.  595; 
1173,  41  U.  S.  (L,  ed.)  265;  Fitzpat-  B.  S.  Green  Co.,  c.  Blodgett,  159  HI. 
rick  V.  O'Neill,  43  Mont.  552,  118  Pac.  169,  42  N.  E.  176,  50  A.  S.  R.  146 
273,  Ann.  Cas.  1912C  296  and  note;  and  note;  Ross  v.  Madison,  1  Ind. 
Ridgeway  v.  Farmers'  Bank  of  Bucks  281,  48  Am.  Dec.  361 ;  Muscatine  Wa- 
County,  12  Sei^g.  &  R.  (Pa.)  256,  14  ter  Co.  v.  Muscatine  Lumber  Co.,  85 
Am.  Dec.  681.  la.  112,  62  N.  W.  108,  39  A.  S.  R. 

11.  Canal  Bridge  v.  Gordon,  1  Pick.  284;  Commercial  Bank  of  New  Or- 
(Mass.)  296,  11  Am.  Dec.  170;  Abby  leans  t).  Newport  Manfg.  Co.,  1 B.  Mon. 
V.  Billuiis,  35  Miss.  618,  72  Am.  Dec.  (Ky.)  13,  35  Am.  Dec.  171;  Garrison 
143.  V.  Combs,  7  J.  J.  Mareh.  (Ky.)  84,  22 

12.  State  V.  Commissioners  of  Mans-  Am.  Dec.  120;  Sarmiento  v.  Davia 
field  Tp.,  23  N.  J.  L.  510,  57  Am.  Dec.  Boat,  etc.,  Co.,  105  Mich.  300,  63  N. 
409;  Killingsworth  v.  Portland  Trust  W.  205,  55  A.  S.  R.  446 ;  Mott  o.  Hicks, 
Co.,  18  Ore.  351,  23  Pac.  66,  17  A.  S-  1  Cow.  (N.  Y.)  513,  13  Am.  Dec  550 
B.  737,  7  L.R.A.  638.  and  note;  American  Ins.  Co.  v.  Oakley, 

13.  St.  Andrews  Bay  Land  Co.  v.  9  Paige  (N.  Y.)  496,  38  Am.  Dec-  561; 
Mitchell,  4  Fla.  192,  54  Am.  Dec.  340;  Barker  v.  Mechanic  Fire  Ins.  Co.,  3 
Jeffersouville  R.  Co.  v.  Rogers,  28  Ind.  Wend.  (N.  Y.)  94,  20  Am.  Dec  664; 
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sity  for  the  use  of  the  corporate  seal;  still  the  application  of  the 
rule  denying  ihe  necessity  for  its  use  is  not  limited  to  matters  of 
frequent  occurrence  and  small  importance.*'  Though  cases  may 
be  found  stating  in  general  terms  that  the  assent  of  a  corporation 
to  its  contracts  must  be  expressed  under  its  corporate  seal^'"  the  rule 
is  well  nigh,  if  not  absolutely,  universal,  that  a  rorporation  need 
not  do  any  act  or  execute  any  contract  or  writing  under  its  seal, 
except  it  be  such  as  to  require  a  seal  when  done  or  executed  as  the 
lict  or  contract  of  a  natural  person.**   So  it  is  held  the  corporate 

Dnke  «.  MitTkhatn,  106  N.  C.  131,  10  them,  must  I  think  be  held  not  to  be 
S.  £.  1017,18  A.  S.R.  889;^  Bidgeway  law.  These  exceptions  apply  to  all 
«.  Former's  Bank  of  Bucks  County,  12  contracts  by  trading  corpomtions  en- 
Seig.  &  R.  (Pa.)  256,  14  Am.  Dee.  tered  into  for  the  purposes  for  which 
fiSl;  Com.  V.  Gullen,  13  Pa.  St.  133,  53  they  are  incorporated.  A  company 
Am.  Dee.  450;  Votd  v.  Hill,  92  Wis.  can  on^  carry  on  business  by  agents — 
188,  66  N.  W.  115,  53  A.  S.  B.  902;  managers  and  othen;  and  if  the  con- 
st. Clair  V.  Rutledge,  115  Wis.  583,  92  tracts  made  by  these  persons  are  oon- 
N.  W.  234,  05  A.  S.  R.  964;  South  of  tracts  which  relate  to  objects  and  par- 
Ireland  Colliery  Co.  v.  Waddle,  U  B.  poses  of  the  company,  and  are  not 
3  C.  P.  463,  L.  R.  4  C.  P.  617, 37  U  J.  inconsistent  with  the  rules  and  r^ar 
C.  PI.  211,  38  L.  J.  C.  Pi.  338, 18  I*  T.  tions  which  govern  their  acts,  they  are 
N.  S.  405, 16  W.  R.  756, 17  W.  R.  896,  valid  and  binding  upon  the  company, 

6  Eng.  Rul.  Cas.  315  and  note;  Doe  v.  though  not  under  seal.  It  hsa  been 
Tannicre,  12  Q.  B.  998,  64  E.  C.  L.  uiged  that  the  exceptions  to  the  general 
998,  18  L.  J.  Q.  B.  49,  13  Jur.  119,  rule  are  still  limited  to  matters  of 

7  Eng.  Rnl.  Ca.s.  353  and  note.  frequent  occurrence  and  small  import- 

16.  Note:  50  A.  S.  R.  151.  ance.  The  authoritira, however,  do  not 

17.  South  of  Ireland  Colliery  Co.  v.  sustain  that  argument.  It  can  never  be 
Waddle,  L.  R.  3  C.  P.  463,  L.  R.  4  C.  P.  that  one  rule  is  to  obtain  in  the  case 
617,  37  L.  J.  C.  PJ.  211,  38  L.  J.  C.  PI.  of  a  contract  for  £50  or  £100,  and 
338, 18  L.  T.  N.  S.  405,  16  W.  R.  756,  another  in  the  case  of  a  contract  for 
17W.R.  896, 6  Eng.  Rul.  Cas,  315.  In  £50,000  or  £100,000." 

this  case  Bovill,  C.  J.,  said:  "Original-  18.  Kinzie  v.  Trustees  of  Chicago,  2 
ly  all  contracts  by  eorporations  were  Scam.  (111.)  187,  33  Am.  Dec.  443. 
required  to  be  under  seal.  From  time  Note :  50  A.  S.  R.  152. 
to  time  certain  exceptions  were  intro-  19.  Everett  v.  United  States,  6  Port, 
dnced,  but  these  for  a  long  time  had  (Ala.)  166,  30  Am.  Dec.  534;  Camp- 
reference  only  to  matters  of  trifling  im-  beU  v.  People,  159  III.  9,  42  N.  E.  123, 
portance  and  frequent  occurrence,  such  50  A.  S.  R.  134;  B.  S.  Green  Co.  v. 
as  the  hiring  of  servante,  and  the  like.  Blodgett,  159  111.  169,  42  N.  E.  176, 
Bat,  in  pn^ess  of  time  as  new  de-  50  A,  S.  R.  146,  and  note;  Ross  v. 
aeriptions  of  corporations  came  into  Madison,  1  Ind.  281,  48  Am.  Dee.  361 ; 
existence,  the  courts  came  to  consider  Muscatine  Water  Co.  v.  Muscatine 
whether  these  exceptions  ought  not  to  Lnmber  Co.,  85  la.  112,  52  N.  W.  108, 
be  extended  in  the  ease  of  corporations  39  A.  S.  R.  284;  Garrison  v.  Combs,  7 
created  for  trading  and  other  purposes.  J.  J.  Marsh.  (Ky.)  84,  22  Am.  Dec. 
At  fbn^  there  was  considerable  conflict ;  120;  Lathrop  v.  Commercial  Bank  of 
and  it  is  impossible  to  reconcile  all  tlM  Scioto,  8  Dana  (Ky.)  114,  33  Am. 
deeisione  on  the  snbjeet.  But  it  seems  Dec.  481;  Mott  v.  Hicks,  1  Cow.  (N. 
to  me  th^  the  exceptions  created  by  Y.)  513,  13  Am.  Dec.  550;  Barker  «. 
the  Toaeat  eases  are  now  too  firmly  es-  Mechanic  Fire  Ins.  Co.,  3  Wend.  (N. 
tablidied  to  be  qoeetioned  by  the  earlier  Y.)  94,  20  Am.  Deo.  664;  Duke  v. 
decimona,  which,  if  inoomdstent  with  Markham,  105  N.  C.  131, 10  8.  B.  1017, 
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seal  is  not  essential  to  a  transfer  of  coramercial  paper  belonging  to 
a  corporation;  a  chattel  mortgage;  *  an  instrument  authorizing  the 
confession  of  a  judgment  against  a  corporation,'  or  an  agreement 
to  convey  real  property.*  The  waiver  of  the  right  to  forfeit  to  a 
corporation  the  title  to  real  estate  is  not  a  conveyance  and  is  not 
required  to  be  executed  under  the  corporate  seal.*  As  to  ^oas  acts 
or  contracts  which,  if  done  or  made  by  a  natural  person,  must  have 
been  attested  by  his  seal,  there  has  not  at  any  time  been,  nor  is  there 
now,  any  doubt  that,  if  done  or  made  by  a  corporation,  they  must 
also  be  attested  by  its  seal.^  The  reason  why  it  is  desirable  to  attest 
all  contracts  attd  other  acts  of  t^e  corporation  with  its  seal,  when 
this  is  possible,  is  that  the  presence  of  such  seal  establishes,  prima 
facie,  that  the  instrument  to  which  it  is  affixed  is  the  act  of  the  cor- 
poration 

523.  Requirement  that  Contract  Be  in  Writing  or  Signed  by  Par- 
ticular Officer. — The  charters  of  corporations  sometimes  require  that 
the  contracts  shall  be  signed  by  a  particular  officer,  and  it  has  been 
held  that  contracts  not  so  executed  are  not  binding  on  the  corpora- 
tion.' On  the  other  hand  it  has  been  held  that  a  chartor  provision 
authorizing  contracts  authenticated  by  the  signature  of  a  particular 
officer  without  any  words  of  restriction,  should  not  be  construed  to 
limit  the  power  of  the  corporation  and  to  prevent  it  from  making 
contracts  within  the  ordinary  scope  of  its  charter  powers.*  And 
it  has  been  said  that  the  rule  that,  where  the  charter  provides  that 
a  corporate  contract  shall  be  signed  by  certain  officers,  instruments 
not  so  signed  are  unenforceable,  is  so  harsh  and  inconvenient  that 
it  has  been  widely  departed  from  and  practically  abandoned.*  So  a 
clause  in  a  bank's  charter  requiring  contracts  to  be  signed  by  the  presi- 
dent and  countersigned  by  the  cashier  has  been  held  not  to  apply  to 
such  contracts  or  engagements  as  occur  in  or  are  necessary  to  the 
ordinfury  business  of  a  cashier  or  agent,  such  as  drawing  or  indorsing 

18  A.  8.  R.  889}  Banks  v.  Poitiaux,  3     Note:  50  A.  S.  R.  151. 
Rand.  (Va.)  136, 15  Am.  Dec.  706.  6.  See  infra,  par.  672. 

20.  Everett  v.  United  States,  6  Port.  7.  Henning  v.  United  States  Ins.  Co^ 
(Ala.)  166,  30  Am.  Dec.  584;  aarrison  47  Mo.  425, 4  Am.  Rep.  332.  As  to  thft 
t>.  Combs,  7  J.  J.  Marsh.  (Ky.)  84,  sufficiency  of  parol  contracts  made  on 
22  Am.  Dee.  120.  behalf  of  a  corporation  by  its  duly  an- 

1.  Duke  V.  Markham,  105  N.  C.  131,  thorized  agent,  see  American  Ins.  Co.  «. 
18  A.  S.  R.  889.  Oakley,  9  Paige  (N.  Y.)  496,  38  Am. 

2.  Ford  «.  Hill,  92  Wis.  188,  66  N.  Dec.  561. 

W.  115,  53  A.  S.  R.  902.  8.  Sanborn  v.  Firemen's  Ins.  Co.,  16 

3.  Banks  v.  Poitiaux,  3  Rand.  (Va.)  Gray  (Mass.)  448,  77  Am.  Dec.  419. 
136,  15  Am.  Dec.  706.  See  also  Bulkley  v.  Derby  Fishing  Co, 

4.  St.  Clair  v.  Rntledge,  115  Wis.  2  Conn.  252,  7  Am.  Dec  271. 

683,  92  N.  W.  234,  95  A.  S.  R.  964.         9.  Barber  v.  Strombetg-Carlson  TeL 
6.  Benbow  v.  Cook,  115  N.  C.  324,  Mfg.  Co.,  81  Neb.  517, 116  N.  W.  157, 
20  S.  E.  463,  44  A.  8.  R.  464.  129  A.  S.  R.  703, 18  L.aA.(N.S.)  680. 
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bills  of  exchange,  ohecks,  and  drafts.'^  Where  the  statute  provides 
that  the  corporation  shall  contract  only  in  writing,  no  matter  how 
positive  or  peremptory  the  language  may  be,  it  does  not  avoid  an 
executed  contract  of  which  the  corporation  has  received  the  benefit'^ 

524.  Conditio^  Precedent  to  Exercise  of  Powers  and  PresumjH 
tions. — ^It  is  tiie  settled  rule  that  if,  by  the  charter,  a  condition  prece- 
dent exists  to  the  right  to  exercise  powers  or  perform  acts  by  the 
corporation,  that  condition  must  be  performed  before  such  powers 
may  be  lawfully  exercised.^*  Thus  under  the  National  Banking  Act, 
prohibiting  a  national  bank  from  transacting  "any  business,  except 
such  as  is  incidental  and  necessarily  preliminary  to  its  organization, 
until  it  has  been  authorized  by  the  comptroller  of  the  currency  to 
commence  the  business  of  banking,"  it  has  been  held  that  before  a 
bank  has  received  such  authorization  it  has  no  right  to  lease  premie 
to  be  occupied  as  a  banking  office.'*  The  general  rule  has  frequently 
been  laid  down  that  the  acts  of  private  corporations  are  presumed 
to  be  regular  until  the  contrary  appears,**  and  acta  of  the  coq)oration 
which  presuppose  the  existence  of  other  acts  to  make  them  legally 
operative  are  presumptive  proof  of  the  latter.**  Though  the  corpora- 
tion has  failed  to  comply  with  some  formality  or  regulation  which 
it  should  not  have  neglected,  but  which  has  in  fact  been  omitted 
after  both  parties  to  the  transaction  have  acted  and  proceeded  as  if 
all  preliminary  formalities  and  regulations  had  been  complied  with, 
and  rights  have  attached,  the  corporation  itself  cannot  be  heard  to 
set  up  the  informality. '• 

525.  Place  of  Exercising  Powers. — ^While  as  heretofore  shown  a 
corporation  has  its  domicil  and  exists  solely  in  contemplation  of  law 
in  the  state  or  jurisdiction  by  which  it  was  created,*'  this  creates  no 
insuperable  objection  to  its  power  of  contracting,  doing  business  or 
exercising  its  incidental  powers  in  another  state  or  country,**  and  as  a 
general  rule  it  may  by  its  agents  do  any  act  in  a  foreign  state,  within 
the  scope  of  its  general  powers,  which  is  not  prohibited  by  ihe  laws 

10.  Merchants'  Bank  of  Macon  v.  v.  Ocean  Ins.  Co.,  16  Me.  439,  33  Am. 
Central  Bank  of  Geoxgia,  1  Oa.  41S,  44  Dec.  674. 

Am.  Dec.  665.  16.  Rase  «.  Baltimore,  61  Md.  256, 

11.  Pixley  V.  Western  Pac.  B.  Co.,  34  Am.  Rep.  307;  Fountain  v.  Car- 
33  Cal.  183,  91  Am.  Dec.  623  and  note,  manthen  E.  Co.,  L.  R.  5  Eq.  316,  37 

12.  Brookville,  etc.,  Turnpike  Co.  v.  L.  J.  Ch.  429,  16  W.  R.  476,  22  Eng. 
MeCarty,  8  Ind.  392,  65  Am.  Dec.  768.  Rul.  Caa.  131 ;  Doe  v.  Tanniere,  12  Q. 

13.  MoCormick  v.  Market  Nat.  Bank,  B.  908,  64  E.  C.  L.  998,  18  L.  J.  Q.  B. 
165  U.  S.  538,  17  S.  Ct.  433,  41  U,  S.  49,  13  Jur.  119,  7  Eng.  Eul.  Cas.  353. 
(L.  ed.)  817.  17.  See  supra,  par.  110. 

14.  Whiting  v.  Maiden,  etc.,  R.  Co.,  18.  Duke  v.  Taylor,  37  Fla.  64,  19 
202  Mass.  298,  88  N.  E.  907,  132  A.  S,  So.  172,  53  A.  S.  E.  232  and  note,  31 
R.  493;  State  v.  Knpferle,  44  Mo.  154,  L.R.A.  484;  Santa  Clara  Female  Acad- 
100  Am.  Deo.  265.  emy  v.  Sullivan,  116  HI.  876,  a  N.  £. 

15.  Pixley  v.  Western  Pae.  E.  Co.,  183,  66  Am.  Eep.  77& 
83  Cal.  183,  91  Am.  Dee.  623;  Warren 
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of  tlie  foreign  state.'*  So  a  deposit  of  securities  by  a  foreign  cor- 
poration as  required  by  law  in  order  to  obtain  the  right  to  do  business 
in  the  state  is  not  ultra  vires.*'* 


General  Business  of  Corporation 

526.  In  General. — In  determining  what  business  may  be  carried 
on  by  a  corporation  reference  must  be  had  to  its  charter,  and  unless 
the  power  to  carry  on  a  particular  business  is  either  expressly  or 
impliedly  conferred  thereby,  it  does  not  exist.*  Though  a  statute 
declares  that  any  person  or  incorporated  company  desiring  to  keep 
a  public  warehouse  shall  be  entitled  to  do  so  upon  receiving  a  permit 
therefor  it  does  not  authorize  the  carrying  on  of  the  business  of  ware- 
houseman by  a  cdrporaldon  organized  for  axk  entirely  different  pur- 
pose.* So  a  mutual  insurance  company  has  been  held  to  have  no 
implied  power  to  do  a  business  of  reinsurance.^  Similarly  it  has  been 
held  that  charter  authority  to  run  a  line  of  stages  or  carriages  for  the 
transportation  of  persons  for  hire  does  not  include  authority  to  carry 


19.  Ohio  L,  Ins.,  etc.,  Co.  v.  Mer-  pie  v.  River  Raisin,  etc.,  E.  Co.,  12 
chants'  Ina.,  etc.,  Co.,  11  Humph.  Mich.  389,  86  Am.  Dec.  64;  Blair  v. 
(Tenn.)  1,  53  Am.  Dec.  742.  Perpetual  Ins.  Co.,  10  Mo.  559,  47  Am, 

20.  Blair  v.  Perpetual  Ins.  Co.,  10  Dec.  129;  Colgate  v.  United  States 
Mo.  559,  47  Am.  Dec.  1^;  Lewis  v.  Leather  Co.,  75  N.  J.  Eq.  229,  72  Atl. 
American  Sav.,  etc.,  Assoc.,  9S  Wis.  126, 19  Ann.  Cas.  1262;  People  r.  Utica 
203,  73  N.  W.  793,  39  L.R.A.  559.       Ins.  Co.,  15  Johns.  (N.  Y.)  3.58,  8  Am. 

1.  Central  R.,  etc.,  Co.  v.  Smith,  76  Dec.  243;  Jemison  tJ.  Citizens'  Sav. 
Ala.  572,  52  Am.  Rep.  353;  Chewacla  Bank,  122  N.  Y.  135,  25  N.  E.  264, 
Lime  Works  v.  Di8muke8,  87  Ala.  19  A.  S.  R.  482,  9  L.R. A.  708 ;  Holmes 
344,  6  So.  122,  5  L.R.A.  100;  Harri-  v.  WUliard,  126  N.  Y.  75,  25  N.  E. 
man  v.  First  Brj'an  Baptist  Church,  1083,  11  L.R.A.  170;  Gause  v.  Com- 
-63  Ga.  186,  36  Am.  Rep.  117;  People  monwealth  Trust  Co.,  196  N.  Y.  134, 
V.  Pullman's  Palace  Car  Co.,  175  III.  89  N.  E.  476,  24  L.R.A.(N.S.)  967 
125,  51  N.  E.  664,  64  hJRJi..  366;  Na-  (business  of  underwriting  securities) ; 
tional  Home  Bldg.,  etc.,  Ass'n  v.  Home  Ailentown  First  Nat.  Bank  v.  Hoch,  88 
Sav.  Bank,  181  III.  35,  64  N.  B.  619,  72  Pa.  St  324,  33  Am.  Rep.  769;  Ohio  L. 

A.  S.  R.  245,  64  L.R.A.  399;  People  Ins.,  etc.,  Co.  v.  Merchants'  Ins.,  etc^ 
V.  Illinois  Cent.  E.  Co.,  23S  IlL  378,  Co.,  11  Humph.  (Tenn.)  1,53  Am.  Dec. 
84  N.  E.  368,  122  A.  S.  B.  181,  13  742;  Northside  Ry.  Co,  «.  Worthing. 
Ann.  Gas.  285  and  note,  16  L.RA.  ton,  88  Te\v  562,  30  S.  W.  1055,  63 
;N.S.)  604;  United  States  Brewing  Co.  A.  S.  R.  778;  Rivanna  Nav.  Co. 

V.  Dolese,  etc.,  Co.,  269  Bl.  274, 102  N.  Dawson,  3  Grat.  (Ya.)  19, 46  Am.  Deo. 

B.  763,  47  L.R.A.(N.S.)  898;  Frank-  183;  Atty.^Gen.  «.  ICersey  R.  Co., 
lin  Nat  Bank  v.  Whitehead,  149  Ind.  [1^6]  1  Oh.  (Eng.)  811,  4  Ann.  Cos. 
560,  49  K.  E.  592,  63  A.  S.  R.  302,  906  and  note. 

39  L.R.A.  725;  Bathe  v.  Deeatar  Coan-  2.  Franklin  Nat  Bank  v.  Whitehead, 
ty  Agricultural  Soo.,  73  la.  11,  34  N.  149  Ind.  560,  ^  N.  E.  592,  63  A.  S.  B. 
V7. 434, 6  A.  S.  R.  651;  Western  Mary-  302,  39  L.BA.  725. 
land  R.  Co.  v.  Blue  Bidge  Hotel  Co.,  S.  Allison  «.  Fidelity  Mat  T.  Ins. 
102  Md.  307,  62  Atl.  351,  111  A.  8.  B.  Co.,  81  Neb.  494,  116  N.  W.  274,  129 
362, 2  L.RA.(N.S.)  887  and  note;  Peo-  A.  S.  B.  694. 
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or  maintain  for  hire  exterior  advertisements  on  the  vehicles.*  On 
the  other  hand  a  corporation  organized  to  transact  a  particular  busi- 
ness may  have  authority  to  engage  in  another  business  which  is 
incident  and  auxiHary  to  its  main  business ;  *  and  where  one  corpora- 
tion, such  as  a  banking  corporation,  becomes  tlie  creditor  of  one 
engaged  in  a  particular  business  the  courts  generally  recognize  its 
implied  power  to  take  over  the  business  of  the  debtor  and  conduct  it 
in  order  to  collect  its  debt,  though  it  would  have  no  general  power 
to  enjjage  in  such  business." 

527.  Application  of  General  Rules. — A  banking  cori)oration  may 
not  own  or  opei-ate  a  railroad,  or  engage  permanently  in  any  other 
business  than  that  for  which  it  was  chartered  by  the  state.'  Suchf  a 
corporation  has  no  impUed  power  to  engage  in  the  business  of  contract- 
ing for  the  construction  of  bridges.*  A  railroad  corporation,  though 
it  would  have  impUed  power  to  operate  a  line  of  boats  in  order  to 
crMs  bodies  of  water  intersecting  its  line,  has  not  power  to  operate 
such  a  line  to  carry  passengers  and  freight  to  a  i>oint  wholly  dis- 
connected with  tiie  line  of  its  railroad  except  in  that  it  starts  from  a 
point  on  the  line  of  the  railroad,*  and  the  implied  power  of  a  rail* 
road  company  to  engage  in  the  general  business  of  a  warehouseman 
has  been  denied.^"  A  railroad  company  has  been  held  to  have  no 
implied  power  to  transact  the  business  of  running  an  omnibus  line  for 
the  distribution  and  collection  of  its  passengers.^*  So  a  corporation 
empowered  to  do  business  as  a  common  carrier  of  passengers  and 
freight  has  no  power  to  enter  into  the  general  business  of  buying  and 
selling  the  commodities  which  as  a  carrier  it  transporte.^*  Likewise  a 
banking  business  is  entirely  foreign  to  the  charter  of  a  corporation 
formed  for  the  purpose  of  building  and  maintaining  a  railroad.^*  On 

4.  Fifth  Ave.  Coach  Co.  «.  New  9.  Central  R.,  etc.,  Co.  v.  Smith,  76 

York,  194  N.  Y.  19,  86  N.  E.  824,  16  Ala.  572,  52  Am.  Rep.  353. 

Ann.  Cas.  695,  21  L.R.A.(N.S.)  744.  Note:  4  Ann.  Caa.  910. 

6.  Jaekeonville,  etc.,  Ry.,  etc.,  Co.  v.  10.  People  v.  Illinois,  etc.,  R.  Co., 

Hooper,  160  U.  S.  514,  16  S.  Ct.  379,  233  111.  378,  84  N.  E.  3G8,  122  A.  S.  R. 

40  U.  S.  (L.  ed.)  515.  181,  13  Ann.  Cas.  285,  16  L.R.A. 

6.  Shawnee  Nat.  Bank  v.  Purcell  (N.S.)  604. 

Wholesale  Grocery  Co.,  34  Okla.  34,  Notes:  2  L.R.A.(N.S.)  888;  4  Ann. 

124  Pae.  603,  41  L.R.A.(N.S.)  494;  Cas.  911. 

Emigh  t>.  EarUng,  134  Wis.  566, 115  N.  11.  Atty.-Gen.   v.  Mersey  E.  Co., 

W.  128,  27  L.R.A.(N.S.)   243  and  [1906]  1  Ch.  (Eng.)  811,  4  Ann.  Cas. 

note.  906  and  note. 

7.  Re  Gibb  Estate,  157  Pa.  St.  59,  Note:  13  Ann.  Cas.  293. 

27  Atl.   383,   22   LMA.   276.    See  12.  Northwestern  Union  Packet  Co. 

Banks,  vol.  3,  p.  419  et  seq.,  as  to  the  v.  Shaw,  37  Wis.  655,  19  Am.  Rep. 

general  powers  of  hanking  corpora-  781. 

tions.  13,  People  v.  River  Raisin,  etc.,  R. 

8.  Shawnee  Nat.  Bank  v.  Purcell  Co.,  12  Mich.  389,  86  Am.  Dec,  64. 
Wholesale  Grocery  Co.,  34  Okla.  34,  Note:  4  Ann.  Caa.  911.    And  see 
124  Pac.  603,  41  L.R.A.(N.S.)  494.  generally  Railroads. 

R.  C.  L.  Vol.  VII^35.  545 


Digitized  by  Google 


i  527 


CORPORATIONS 


7  K.  C.  L. 


the  other  hand  it  is  not  necessary  that  express  power  should  be  given 
to  a  common  carrier  of  goods  in. its  charter,  such  as  a  railroad  cor- 
poration, to  assume  the  liabilities  of  a  depositary  of  the  goods  to  be 
carried;  this  is  one  of  the  ordinary  incidents  of  such  corporations, 
unless  specially  restricted;**  and  the  power  of  a  railroad  company 
to  build  or  rent  elevators  for  the  purpose  of  loading  and  unloading 
freight  has  been  conceded.*^  So  the  power  of  a  railroad  to  lease  and 
maintain  a  summer  hotel  to  further  its  transportation  business  and 
as  an  incident  thereto  has  been  upheld,**  though  this  power  has  been 
denied  when  it  was  not  reasonably  necessary  for  the  convenience  of 
its  employees  and  passengers.''  The  owning  and  navigating  of  steam- 
ships being  a  distinct  business  from  the  docking  and  repairing  of  such 
vessels,  a  corporation  formed  solely  for  the  latter  business  cannot  law- 
fully engage  in  the  former.**  A  corporation  organized  in  the  whale 
fisheries  and  in  the  manufacture  of  oil  and  spermaceti  candies  has  no 
power  to  engage  in  the  business  of  buying  and  selling  state  bonds.*' 
A  corporation  authorized  to  do  an  iz^urance  business  has  no  power 
to  do  a  general  banking  business;  ^  but  the  prohibition  against  bank- 
ing goes  to  the  business  and  occupation  of  banking  and  not  to  one 
or  more  of  the  usual  acts  of  banking  in  detail.*  A  society  incorporated 
for  religious  worship  has  no  power  to  contract  for  a  steamboat  excur- 
sion, to  raise  money  for  church  purposes ;  *  nor  has  it  power  to  enter 
into  a  contract  for  the  purchase  and  sale  of  real  estate  as  a  matter 
of  speculation  merely.*  Such  a  corporation  must  derive  its  income, 
not  from  the  conduct  of  any  worldly  business,  but  from  such  prop- 
erty as  it  may  happen  to  own,  and  from  voluntary  contributions.* 
It  has  been  held  that  an  agricultural  society  as  an  incident  to  the 
holding  of  fairs  has  no  implied  power  to  engage  in  the  business  of 
transporting  persons  to  and  from  its  fair  grounds,*  nor  has  a  street 

14.  Smith  V,  Nashua,  etc.,  R.  Co.,  27  33,  40  Am.  Dec.  378. 

N.  H.  86,  59  Am.  Dec.  364.  20.  Blair  v.  Perpetual  Ins.  Co.,  10 

16,  Memphis  Grain,  etc.,  Elevator  Mo.  559,  47  Am.  Dec.  129;  People  v. 

Co.  V.  Memphis,  etc.,  R.  Co.,  85  Tenn.  Utica  ins.  Co.,  15  Johns.  (N.  Y.)  358, 

703,  5  S.  W.  52,  4  A.  S.  R.  798.  8  Am.  Dec.  243;  Ohio  L.  Ins.,  etc,  Co. 

16.  Jacksonville,  etc.  R.  etc.,  Co.,  v.  Merchants' Ins.,  etc.,  Co.,  11  Humph. 
V.  Hooper,  160  U.  S.  514,  16  S.  Ct.  (Tenn.)  1,  53  Am.  Dec.  742. 

379,  40  U.  S.  (L.  ed.)  515.  1.  Ohio  L.  Ins.,  etc.,  Co.  v.  Mer- 

Note:  4  Ann.  Cas.  911.  chants'  Ins.,   etc.,  Co.,  11  Hnmph. 

17.  Western  Maryland  R.  Co.  u.  Blue  (Tenn.)  1,  53  Am.  Dec.  742. 

Ridge  Hotel  Co.,  102  Md.  307,  62  Atl.     2.  Harriman  v.  First  Bryan  Baptist 
351,  111  A.  S.  R.  362,  2  L.R.A.(N.S.)  Church,  63  Ga.  186,  36  Am.  Rep.  117. 
887  and  note;  Abraham  v.  Oregon,      3.  Thompson  v.  West,  59  Neb.  677, 
etc.,  R.  Co.,  37  Ore.  495,  60  Pac.  899,  82  N.  W.  13,  49  L.R.A.  337. 
82  A.  S.  R.  779,  64  L.R.A.  391.  4.  Harriman  v.  First  Bryan  Baptist 

18.  New  Orleans,  etc..  Steamship  Church,  63  Ga.  186,  36  Am.  Rep.  117. 
Co.  V.  Ocean  Drj'  Dock  Co.,  28  La.  6.  Bathe  v.  Decatur  County  Af^ri- 
Ann.  173,  26  Am.  Rep.  90.  cultural  Soc.,  73  la.  11.  34  N.  W.  484, 
.   19.  State  V.  Woram,  6  HiU  (N.  Y.)  5  A.  S.  R.  651. 
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railway  company  implied  power  to  engage  in  the  business  of  develop- 
ing for  residential  and  business  purposes  a  tract  of  land  along  its 
line ;  and  conversely  it  has  been  held  that  a  land  company  organized 
to  develop  a  suburban  tract  has  no  implied  power  to  engage  in  the 
business  of  operating  a  street  railway  though  such  operation  would 
incidentally  benefit  its  land  project.*  A  manufacturing  corporation 
has  no  implied  power  to  carry  on  the  business  of  a  warehouseman ; ' 
and  the  power  to  engage  in  the  business  of  trading  in  real  estate  is 
not  implied  in  a  building  and  loan  association  having  power  by  its 
charter  to  raise  funds  to  be  loaned  to  its  members,  and  to  purchase 
really  upon  which  it  holds  an  encumbrance,  and  freely  deal  with  and 
dispose  of  the  same.*  Where  the  declared  objects  of  a  corporation  are 
the  mining  and  manufacture  of  lime  and  putting  the  product  on  the 
market,  it  has  no  implied  authority  to  carry  on  a  general  mercantile 
business,  nor  can  it  buy  lime  maniifactured  elsewhere  for  the  purpose 
of  trade,  and  to  raise  funds  to  carry  on  the  corporate  business.'  So  it 
would  seem  that  a  corporation  organized  to  carry  on  a  brewing  busi- 
ness would  have  no  implied  authority  to  carry  on  a  boarding  house 
or  hotel  business  in  connecting  with  a  saloon  though  thereby  the 
sale  of  its  products  might  be  increased.*'*  But  a  sale  of  surplus  steam 
by  a  corporation  is  not  in  excess  of  its  powers  when  the  steam  is  gen- 
■  erated  in  the  course  of  its  business  by  boilers  larger  than  are  needed 
for  its  present  uses,  but  which  are  bought  in  anticipation  of  probable 
future  necessities.*' 

Power  io  4^cquir^  lis  Own  Stock 

528.  In  General. — In  England  it  seems  well  settled  that  a  corpora- 
tion has  no  implied  power  to  purchase  its  own  stock  either  directly 
or  indirectly,"  and  this  view  is  taken  by  a  few  of  .the  courts  in  this 
country.*'  This  view  is  generally  based,  not  only  upon  the  ground 
that  a  corporation  cannot  increase  or  diminish  the  amount  of  its  cap- 

6.  Norliiside  Ry.  Co.  «.  Worthing-  11.  People  v.  FoUman's  Palace  Car 
ton,  88  Tex.  562,  30  S.  W.  1055,  53  Qo.,  176  JUL  125,  61  N.  £.  664,  U 
A  S.  B.  778.  L.R.A.  366. 

7.  Franklin  Nat.  Bank  v.  White-  12.  Notes:  33  A.  S.  R.  339  ;  61 
head,  149  Ind.  560,  49  N.  £.  592,  63  L.R.A.  627  ;  25  LJt.A.(N.S.)  50;  17 
A.  S.  B.  302,  39  L.R.A.  725.  Ann.  Cas.  1270;  2  Eng.  Bui  Cas.  342. 

8.  National  Home  Bldg.,  etc,  Ass'n  13.  FitEpatriek  v.  MoQregor,  133  Qa. 
«.  Home  Sav.  Bank,  181  111.  35,  64  332,  65  S.  E.  859,  26  LJLA.(N.S.)  60 
K.  £.  619,  72  A.  S.  R.  245,  64  LJIA.  (decided  under  local  statute  bat  review- 
399.  iag  conflicting  authorities) ;  Coppin  v. 

9.  Chevacia  Lime  Works  v.  Dis-  Greenlees,  etc.,  Co.,  38  Ohio  St  276, 
mnkes,  86  Ala.  344,  6  So.  122,  5  L.RA.  43  Am.  Rep.  426;  Cartwright  v.  Dick- 
100.  inson,  88  Tenn.  476,  12  S.  W.  1030, 

10.  United  States  Brewing  Co.  ».  17  A.  S.  R.  910,  7  L.RA.  706. 
Dolese,  etc.,  Co.,  259  HI.  274, 102  N.  E.     Notes:  33  A.  S.  R.  346  ;  44  L.RA. 
763.  47  L.R.A(N.S.)  898.  (N.S.)  166;  17  Ann.  Cas.  1265. 
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ital  stock  as  fixed  by  the  legislature  and  on  the  ground  that  such  a 
transaction  is  a  fraud  upon  the  stockholders  and  creditors,  but  also 
on  the  ground  that  it  is  foreign  to  the  purposes  for  which  the  corpo- 
ration was  created,  and  therefore  a  violation  of  its  charter,  and  a 
diversion  of  its  funds  to  an  unauthorized  purpose.'*  So  it  has  been 
held  that  an  executory  agreement  by  a  manufacturing  corporation 
to  purchase  its  own  stock  is  not  enforceable  against  it.^'  In  denying 
ti^e  power  of  a  corporation  to  purchase  its  own  stock,  stress  has  been 
laid  on  constitutional  or  statutory  provisiona  imposing  upon  the 
stockholders  a  special  liability  for  the  corporate  debts,**  and  on  the 
want  of  power  to  reduce  its  authorized  capital  stock  by  purchasing 
its  own  shares  for  cancellation.*'  On  the  other  hand,  according  to 
the  prevailing  rule  in  this  country,  in  the  absence  of  any  restrictions 
imposed  by  its  charter  or  the  general  laws,  a  corporation  has  power, 
where  the  interests  of  its  existing  creditors  are  not  adversely  affected, 
to  purchase  its  own  capital  stock.*^  So  a  corporation  may  sell  stock 
with  an  agreement  to  repurchase  it,**  or  with  an  option  to  do  so.*' 
And  a  corporation  cannot  accept  stock  subscriptions  secured  by  its 
officers,  and  .then  repudiate  a  concurrent  promise  to  take  back  the 

14.  Fitzpatrick  t>.  McGregor,  133  Ga.  27  L.R.A.  271;  Porter  v.  Plymouth 
332,  65  S.  E.  859,  25  L.RJi.(N.S.)  50  Gold  Min.  Co.,  29  Mont.  347,  74  Pac. 
and  note.  938,  101  A.  S.  R.  569;  Kniekerboeker 

15.  Coppin  r.  Greenlees,  etc.  Co.,  38  Importation  Co.  v.  State  Board  of  As- 
Ohio  St.  275,  43  Am.  Rep.  425.  sessors,  74  N.  J.  L.  583,  65  Atl.  913, 

16.  Abeles  «.  Cochran,  22  Kan.  405,  9  L.R.A.(N.S.)  885;  Unit'ed  States 
31  Am.  Rep.  194;  Coppin  v.  Greenlees,  Min.  Go.  v.  Camden,  106  Va.  663,  56  S. 
etc  Co.,  38  Ohio  St.  175,  43  Am.  Rep.  E.  561,  117  A.  S.  R.  1028;  Pab.st  v. 
425.  Goodrich,  133  Wis.  43, 113  N.  W.  398, 

Note:  17  Ann.  Cas.  1266.  14  Ann.  Cas.  824;  Gilchrist  v.  Higb- 

17.  Cartwright  Dickinson,  88  field,  140  Wis.  476,  123  N.  W.  102, 
Tenn.  476,  12  S.  W.  1030,  17  A.  S.  R.  17  Ann.  Cas.  1257  and  note;  Atlanta, 
910,  7  L.R.A.  706.  etc.  Ass'n  v.  Smith,  141  Wis.  377,  123 

18.  Com'rs  of  Johnson  County  n.  N.  W.  106, 135  A.  S.  R.  42,  32  L.Rj1. 
Thayer,  94  U.  S.  631,  24  U.  S.  (L.  ed.)   (N.S.)  137. 

133;  Fitzpatrick  v.  McGregor,  133  Ga.     Notes:  33  A.  S.  R.  339  ;  70  A.  S.  R. 
332,  65  S.  E.  859,  25  L.R.A.{N.S.)  50  164;  18  L.R.A.  254;  61  L.R.A.  621; 
and  note  (decided  under  local  statutes  44  L.R.A.(N.S.)  156. 
but  reviewing  conflicting  authorities) ;     19.  Sehulte  v.  Boulevard  Gardens 
Republic  Life  Ins.  Co.  v.  Swigert,  335  Land  Co.,  164  Cal.  4fr4,  129  Pac.  582, 
lit.  150,  25  N.  E.  680,  12  L.R.A.  328;  Ann.  Cas.  1914B  1013,  44  L.R.A.(N.S.) 
Iowa  Lumber  Co.  v.  Foster,  49  la.  25,  156  and  note;  Porter  v.  Plvmouth  Gold 
31  Am.  Rep.  140;  Rollins  v.  Shaver  Slin.  Co.,  29  Mont.  347,  74  Pac.  938, 
Wagon,  etc.,  Co.,  80  la.  380,  45  N.  W.  101  A.  S.  R.  509;  United  States  Min. 
1037,  20  A.  S.  R.  427;Wisconsin  Lum-  Co.  v.  Camdpo,  106  Va.  663,  56  S.  E. 
ber  Co.  v.  Greene,  etc.,  Telephone  Co.,  561, 117  A.  S.  R.  1028, 
127  la.  350,  101  N.  W.  742,  109  A.  S.      Note:  17  Ann.  Cas.  1264. 
R.  387,  69  L.R.A.  968;'State  v.  Higby     20.  New  England  Trust  Co.  v.  Ab- 
Co.,  130  la.  69,  106  N.  W.  382,  114  bott,  162  Mass.  148,  38  N.  E.  432,  27 
A.  S.  R.  409;  New  England  Trusl  Co.  L.RJl.271. 
e.  Abbott,  162  Mass.  148,  38  N.  E.  432, 
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stock  under  certain  circumstances.^  A  corporation  auUiorized  by  its 
charter  to  act  as  a  trustee  may  hold  its  own  stock  in  trust  for  benefi- 
ciaries designated  by  the  donor.*  So  a  corporation  may  receive  a  dona- 
tion of  its  own  stock.*  As  hereafter  stated,  it  is  the  prevailing  rule 
in  this  country  that  a  corporation  may  take  real  or  personal  estate 
by  will^*  and  a  devise  or  bequest  to  a  corporation  of  its  own  stock 
has  been  upheld  as  against  the  heirs  or  personal  representatives  of 
the  testator.* 

529.  Rights  of  Creditors  in  General. — ^As  heretofore  shown  the 
assets  of  the  corpofration  as  represented  by  its  capital  stock  are  regarded 
as  a  so-called  trust  fund  for  the  payment  of  corporate  creditors^  and 
the  corporation  has  no  power  to  distribute  such  assets  among  its  stock- 
holders to  the  injury  of  its  existing  creditors.*  From  this  rule  it 
follows  that  a  corporation  has  no  power  to  buy  in  its  own  stock  to  the 
injury  of  its  existing  creditors.'  And  on  principle,  since  a  stockholder 
acquires  simply  a  right  to  participate  according  to  the  amount  of  his 
.stock  in  the  surplus  profits  of  the  corporation,  and  on  its  ultimate 
dissolution  in  the  assets  remaining  after  payment  of  its  debts,  a  trans- 
fer of  corporate  assets  in  the  purchase  of  its  own  stock  is  a  voluntary 
conveyance  or  transfer  of  its  assets  as  against  creditors.*  And  it  is 
immaterial  that  the  transaction  was  in  the  form  of  a  transfer  to  a  cor- 
porate officer  or  agent.*   So  it  has  been  held  that  an  insolvent  cor- 

1.  Wisconsin  Lumber  Go.  v.  Greene,  Craodell  t>.  Lincoln,  52  Conn,  73,  52 
etc.,  Telephone  Co.,  127  la.  350»  101  Am.  Rep.  560;  Buck  v.  Ross,  68  Conn. 
N.  W.  742, 109  A.  S.  R-  387,  69  L.R.A.  29,  35  Atl.  763.  57  A.  S,  R.  60  and 
968;  Porter  v.  Plymouth  Gold  Iitin.  Co.,  note;  Fitzpntriek  v.  McGregor,  133  Ga. 
29  Mont.  74  Pae.  938,  101  A.  S.  332,  65  S.  E.  850,  25  L.R.A.(N.S.)  50 
R.  560 ;  United  States  Min.  Co.  V.  Cam-  and  note;  Commercial  Nat.  Bank  «. 
den,  lOG  Va.  663,  56  S.  £.  561, 117  A.  Bureh,  141  lU.  519,  31  N.  E.  420,  ai 
S.  R.  1023.  A.  8.  R.  331  and  note;  Mclntyre  v.  £. 

Note:  25LJt.A.(N.S.)  63.  Bement's  Sons,  146  Mich.  74,  109  N. 

a.  State  u.  Higby  Co.,  130  la.  69,  W.  45, 10  Ann.  Cas.  143;  Adams,  etc., 
106  N.  W.  382,  114  A.  S.  R.  409.         Co.  t».  Deyette,  5  S.  D.  418,  59  N.  W. 
S.  Notes:  18  LJI.A.  255;  17  Ann.  214,  49  A.  S.  R.  887,  agirmed  on  re- 


6.  Rivanna  Nav.  Co.  v.  Dawson,  3  v.  Dickinson,  88  Tenn.  476,  12  S.  W. 
Giat.  (Va.)  19,  46  Am.  Deo.  183.         1030,  17  A.  S.  R.  910,  7  LJft,A.  706. 

6.  See  supra,  par.  169,  as  to  trust  Notes:  18  L.R.A.  254;  17  Ann.  Cas. 
fund  doctrine.  1262. 

7.  Hall  «.  Henderson,  126  Ala.  449,  8.  Hall  v.  Henderson,  126  Ala.  449, 
28  So.  531,  85  A.  S.  R.  53,  61  LJI.A.  28  So.  531,  86  A.  S.  R.  53,  61  L.R.A. 
621  and  note;  Henderson  v.  Hall,  134  621;  Hall  v.  Alabama  Terminal,  etc., 
Ala.  455,  32  So.  840,  63  L.Rj1.  673;  Co.,  143  Ala.  464,  39  So.  2Sa,  5  Ann. 
Hall  V.  Alabama  Terminal,  etc,  Co.,  Cas.  363,  2  L.R.A.(N.S.)  130  and  note. 
143  Ala.  464,  30  So.  285,  5  Ann.  Cas.  9,  Hall  v.  Henderson,  126  Ahu  449, 
363, 2  L.RA.(N.S.)  130;  Tiger  v.  Rog-  28  So.  531,  85  A  S,  R.  53,  61  L.B.A. 
ers  Cotton  Gleaner,  etc.,  Co.,  96  Ark.  621;  Crandell  v.  Lincoln,  52  Conn.  73^ 
1,  130  S.  W.  685,  Ann.  Cas.  1912B  52  Am.  Rep.  560. 


Cas.  1262. 
4.  See  infra,  par.  548- 


hearing,  8  S.  D.  119,  65  N.  W.  471,  59 
A.  S,  R.  751, 31  L.R.A.  497;  Cartwright 


488,  30  L.R.A.(N.S.)  694  and  note; 


Note:  17  Ann.  Cas.  1263. 
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poration  has  no  power  as  against  the  rights  of  its  creditois  to  purchase 
its  own  stock  at  a  sale  thereof  for  nonpayment  of  a  balance  due  on 
the  subscription,  and  thereby  relieve  the  subscriber  from  further  lia- 
bility.*® And  it  is  held  by  the  great  weight  of  authority  that  a  con- 
tract by  a  corporation  to  purchase  shares  of  ite  own  stock  at  the  option 
of  the  stockholders  will  not  be  enforced  by  the  courts  after  the  corpora* 
tion  has  become  insolvent,  the  option  not  having  theretofore  been  exer- 
cised.ii  Where  a  corporation  has  purchased  its  own  stock  with  its 
capital,  to  the  prejudice  of  creditora,  a  note  given  by  the  corporation 
for  the  purchase  price  may  be  avoided  by  the  receiver  of  tlie  corpom- 
tion,  no  question  of  the  rights  of  a  bona  fide  holder  being  involved.*' 
And  a  judgment  creditor  may  reach  the  assets  of  a  corporation  which 
it  has  parted  with  in  payment  of  stock  to  his  prejudice.*" 

530.  Rights  of  Subsequent  Creditors. — As  a  general  rule,  in  case  a 
corporation  purchases  its  own  stock,  paying  therefor  with  corporate 
assets,  subsequent  creditors  cannot  be  regarded  as  prejudicially 
affected.**  But  if  a  stockholder  of  a  corporation,  by  agreement  with 
it  or  any  of  its  officers,  sells  his  stock  to  the  organization  in  exchange 
for  corporate  assets,  knowing,  actually  or  constructively,  tliat  the 
result  will  be  to  render  the  corporation  insolvent,  all  parties  to  ihe 
transaction  contemplating  that  it  will  continue  in  business  and  incur 
indebtedness  as  before,  the  creditors  relying  upon  appearance  of  the 
previous  solvent  condition  continuing,  the  result  to  them  must  be 
presumed  to  have  been  mutually  intended,  supplying  the  element  of 
bad  faith  essential  to  condemn  the  transfer.**  . 

531.  Statutory  Authority  or  Prohibition. — A  corporation  may  of 
course  be  given  express  authority  to  purchase  its  own  stock,  and  in  a 
number  of  cases  the  right  to  do  so  has  been  upheld  on  the  ground 
that  such  power  was  conferred  by  the  charter  or  articles  of  association.** 


10.  Tigor  V.  Rogers  Cotton  Cleaner, 
etc.,  Co.,  96  Ark.  1,  130  S.  W.  585, 
Ann.  Caa.  1912B  488,  30  L.R.A.(N.S.) 
694. 

11.  Mclntyre  v.  E.  Bement's  Sons, 
146  Mich.  74,  109  N.  W.  45,  10  Ann. 
Cas.  143  and  note. 

12.  Adams,  etc.,  Co.  v.  Devctte,  5  S. 
D.  418,  59  N.  W.  214,  49  A.'S.  R.  887, 
agirmcd  on  rehearing  8  S.  D.  119,  G'j  N. 
W.  471,  59  A.  S.  R.  751,  31  L.R.A. 
497. 

Note:  17  Ann.  Cas.  12G3. 

13.  Hall  V.  nendersoii,  12G  Ala.  4-19, 
28  So.  531,  85  A.  S.  R.  53,  Gl  L.R.A. 
621;  Hall  v.  Alabama  Terminal,  etc., 
Co.,  143  Ala.  464,  39  So.  285,  5  Ann. 
Cas.  363,  2  L.R.A.(N.S.)  130. 

Note:  17  Ann.  Cas.  1263. 


14.  Rollins  V.  Shaver  Wagon,  etc., 
Co.,  80  la.  380,  45  N.  W.  1037,  20  A. 
S.  R.  427;  Porter  v.  Plymouth  Gold 
Min.  Co.,  29  Mont.  347,  74  Pae.  938, 
101  A.  S.  R.  569;  Pabst  v.  Goodrich, 
133  Wis.  43,  113  N.  \V.  398,  14  Amu 
Cas.  824;  Atlanta,  etc.,  Ass'n.  v.  Smith, 
141  Wis.  377,  123  N.  W.  106,  135  A. 
S.  R.  42,  32  L.R.A.(N.S.)  137. 

Note:  17  Ann.  Cas.  12G3.  See  also 
Commercial  Nat.  Bank  of  Council 
Bluffs  V.  Gilliiskv,  142  ]a.  178,  120  N. 
W.  476, 134  A.  S.  E.  406. 

15.  Atlanta,  etc.,  Ass'n.  «.  Smith,  141 
Wis.  377,  123  N.  W.  106, 135  A.  S.  R. 
42,  32  L.R.A.(N.S.)  137. 

16.  Notes:  61  L.RA.  630;  26  LJtJL 
(N.S.)  64. 
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Thus,  where  the  articles  of  association  autiiorized  it  to  purchase  and 
hold,  sell  or  exchange,  any  real  or  other  property  that  it  might  deem 
desirable,  the  word  "property"  has  been  held  to  include  its  own 
stock ; "  but  a  power  granted  to  a  manufacturing  corporation  to 
acquire  and  convey  all  such  real  and  personal  property  as  may  be  nec- 
essary or  convenient  to  carry  into  effect  the  objects  of  its  incorporation 
has  been  held  not  to  confer  the  power  to  traffic  in  its  own  stock."  A 
statute  authorizing  a  coiporation  to  purchase  shares  of  its  own  stock 
from  its  surplus  profits  will  not  justify  a  corporation  in  borrowing 
money  for  the  purpose  of  purchasing  such  shares  while  in  contem- 
plation of  insolvency.**  In  some  cases  the  power  of  the  corporation 
to  purchase  its  own  stock  has  been  denied  on  the  ground  t^at  it  was 
prohibited  from  so  doing  by  its  charter  or  the  general  statutes.^* 

532.  What  Constitutes  a  Purchase  within  Rule  Forbidding  Same. — 
Conceding  that  a  charter  forbids  the  corporation  to  invest  in  its  own 
shares  of  stock,  it  has  been  held  that  a  provision  contained  in  a 
subscription  to  its  stock,  wherein  subscriber  agrees  that  at  his 
death  the  shares  of  stock  be  transferred  to  the  corporation  at  an 
appraised  value,  to  be  subsequently  resold  by  it  to  such  persons  as 
shall  appear  to  its  directors  most  likely  to  promote  confidence  in  its 
stability,  was  not  within  the  prohibition.*  So  the  exercise  by  a  pur- 
chaser of  stock  of  an  option  to  return  the  stock  if  not  satisfied  there- 
with, is  merely  a  ,  rescission  of  the  actual  purclir.se,  and  not  a  sale  to 
the  corporation.^  On  the  other  hand,  it  has  been  held  that  such  an 
option  cannot  be  exercised  after  the  corporation  is  insolvent.*  A  trans- 
action by  which  a  corporation,  in  consideration  of  receiving  from 
another  company  certain  undefined,  indefinite  rights,  estimated  at  a 
valuation,  issued  to  it  shares  of  stock  for  the  amount,  and  received 
back  from  it  a  large  part  of  the  issue,  which  it  held  as  full-paid 
treasury  stock,  does  not  disclose  a  "legitimate  corporate  purpose" 
within  the  meaning  of  a  statute  impliedly  granting  power  to  cor- 
porations to  purchase  shares  of  their  own  capital  stock  for  a  legitimate 
corporate  purpose,  but  not  otherwise.* 

17.  Iowa  Lumber  Co.  «.  Foster,  49  Notes:  61  L.K.A.  631;  17  Ann.  Caa. 

Ift.  25,  31  Am.  ilep.  140.  1266. 

IB.  Coppin  V.  Oreenlees,  etc.,  Co.,  38  1.  New  England  Trust  Co.  v.  Ab- 

Ohic  St.  275,  43  Am.  Rep.  425.  bott,  162  Mass.  148,  38  N.  E.  432,  27 

19.  Adams,  etc.,  Co.  v.  Devette,  8  S.  L.K.A.  271. 

D.  119,  C5  N.  W.  471,  59  A.  S.  K.  751,  2.  Schulte  v.  Boulevard,  etc.,  Land 

31  L.HA.  497.  Co.,  164  Cal.  464,  129  Pac.  582,  Ann. 

20.  Schulte  V.  Boulevard  Gardpna  Cas.  1914B  1013,  44  L.R.A.(N.S.)  156. 
Land  Co.,  164  Cal.  464,  120  Pac.  582,  Note:  25  LJl.A.(N.S.)  63. 

Ann.  Ca3.1914B1013,44L.R.A.(N.S.)  3.  Melntyn  v.  Bement's  Sons,  146 
156  and  note;  Fitzpatrick  v.  McGregor,  Mich.  74,  109  N.  W.  45, 10  Ann.  Cas. 
133  Oa.  332,  65  8.  E.  859,  26  L.RJL.  143  and  note. 

(N.S.)  50  and  note.  4.  Knidferbocker  Importatum  Co.  «; 
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533.  Taking  Stock  in  Payment  of  Debt  and  Release  of  Subscrip- 
tion.— The  power  of  a  corporation  to  take  its  own  stock  in  payment  of 
an  indebtedness  owing  to  it  is  generally  recognized  even  in  jurisdic' 
tions  which  deny  that  such  power  impliedly  exists,  or  where  the  stat- 
utes contain  a  prohibition  against  so  doing.  This  exception  is  supposed 
to  rest  on  a  necessity  which  arises  in  order  to  save  loss.'  The  same 
result  has  been  reached  by  a  holding  that  a  corporation  may  release 
a  subscriber  to  its  stock  in  consideration  of  a  surrender  of  the  stock 
subscribed,"  or  may  receive  back  stock  partly  paid  for  and  issue,  in 
lieu  thereof,  certificates  for  as  many  fully  paid  shares  of  stock  as  the 
money  paid  in  will  buy.' 

534.  Effect  of  Acquisition. — The  rule  is  well  settled  that  where 
stock  is  acquired  by  a  corporation  either  by  purchase,  surrender,  or 
forfeiture,  it  is  not  thereby  extinguished,  unless  it  is  acquired  by  the 
corporation  with  that  intention,  but  may  be  reissued.^  It  remains 
dormant  until  it  is  reissued,  and  the  voting  power  thereon  is  suspended 
whether  it  is  held  by  the  corporation  or  by  a  trustee  for  it.'  It  would 
seem  that  shares  of  its  own  stock  purchased  by  the  corporation  atfe  not 
taxable  while  they  are  held  by  the  corporation  or  by  a  trustee  for 
the  corporation ;  however  it  has  been  held  that  shares  of  stock  pur- 
chased by  the  corporation  are  still  taxable  as  *^ock  issued  and  out- 
standing." 11 

Power  to  Purchase  and  Hold  Stock  in  Other  Corporations 

535.  In  General. — In  England  it  is  now  settled  that  one  corporation 
may  deal  in  the  shares  of  another  without  express  autl^ority  to  do  so, 
unless  expressly  prohibited,  or  unless  the  nature  of  the  corporate  busi- 
ness renders  it  improper; "  and  this  view  is  taken  in  a  few  jurisdio- 

State  Board  of  Assessors,  74  N.  J.  L.  Mont.  347,  74  Pac.  938,  101  A.  S.  R. 
583,  65  Atl.  913,  9  L.R.A.(N.S.}  885.    569.    See  also  Rivanna  Nav.  Co.  v. 

5.  Schulte   V.   Boulevard    Gardens  Dawson,  3  Grat.  (Va.)  19,  46  Am.  Dec. 
Land  Co.,  164  Cal.  464,  129  Pac.  582,  183;  Pabst  r.  Goodrich,  133  Wis.  43, 
Ann.  Cas.  1914B  1013,  44  L.R.A.(N.S.t  113  N.  W.  398,  14  Ann.  Cas.  824. 
166:  Crandall  v.  Lincoln,  52  Conn.  73,     Notes;  25  L.R.A.(N.S.)  51;  17  Ann. 
52  Am.  Rep.  560;  Coppin  v.  Greenlees,  Cas.  1269. 

etc.,  Co.,  38  Ohio  St.  275,  43  Am.  Rep.  9.  American  Railway-Frog  Co.  e. 
425.  Haven,  101  Mass.  398,  3  Am.  Rep.  377. 

Notes:  61  LJtA.  629;  25  L.R.A.  Note:  17  Ann.  Cas.  1269.  See  also 
(N.S.)  52;  17  Ann.  Cas.  1265.  Brewster  v.  Hartley,  37  Cal.  15,  99 

6.  Note:  17  Ann.  Cas.  1263.  Am.  Dec  237. 

7.  Republic  Life  Ins.  Co.  v.  Swigert,     10.  Note:  17  Ann.  Cas.  1269. 

135  lU.  150,  26  N.  E.  680,  12  L.R.A.  11.  Knickerbocker  Importation  Co. 
328.  V.  State  Board  of  Assessors,  74  N.  J.  h. 

8.  Southern  Life  Ins.,  etc.,  Co.  v.  583,  65  AtL  913,  9  L.R.A.(N.S.)  885. 
Lanier,  5  Fla.  110,  58  Am.  Deo.  448;  12.  Notes:  36  A.  S.  R.  138;  18 
Porter  «.  Plymouth  Gold  Min.  Co^  29  L.RJ^.  262. 
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tions  in  this  coontry.u  The  prevailing  view  in  this  country  is,  how- 
ever, that  a  corporation  has  no  power  to  purchase  and  hold  the  stock  of 
another  corporation  unless  this  power  is  cl^rly  granted  by  its  charter.** 
And  though  the  reason  usually  given  for  the  rule  is  that  such  a 
purchase  would  enable  the  corporation  to  engage  in  a  business  beyond 
its  corporate  powers,*'  Hie  rule  has  been  held  generally  applicable  to 
ihe  purchase  of  stock  in  another  corporation  formed  for  a  similar 
purpose.**  A  fortiori,  one  corporation  has  no  implied  power  to  pur- 
chase and  hold  the  stock  in  another  corporation  for  the  purpose  of 
controlling  the  latter  and  thereby  preventing  competition  and  estab- 
lishing a  monopoly;*'  and  this  is  e^>ecially  true  where  a  foreign 
corporation  thus  undertakes  to  control  a  domestic  corporation.*^  Kor 

13.  Notes:  36  A.  S.  R.  141;  IS  Rep.  9;  Franklin  Bank  of  Cincinnati 
L.B.A.  252.  o.  Commercial  Bank  of  Cincinnati,  30 

14.  McCatcheon  v.  Meiz  Capsule  Ohio  St.  350,  38  Am.  Rep.  694.  See 
Co.,  71  Fed.  787,  37  U.  S.  App.  586, 19  supra,  par.  626,  527,  as,  to  the  general 
C.  C.  A.  108,  31  L.R.A.  415;  Memphis,  budness  in  Triiidi  a  eoiporation  may 
etc.,  R.  Co.  V.  Woods,  88  Ala,  630,  7  engage. 

So.  108, 16  A.  S.  R.  81,  7  L.R.A.  605;  16.  People  u.  Chicago  Gaa  Tmst  Co., 
Lanier  Lumber  Co.  v.  Rees,  103  Ala.  130  111.  268,  22  N.  E.  798, 17  A.  S.  R. 
622, 16  So.  637,  49  A.  S.  R.  57;  Byrne  319,  8  L.R.A.  497;  Pearson  v.  Concord 
V.  Schuyler  Electric  Manuf'g  Co.,  65  R.  Corp.,  62  N.  H.  537,  13  A.  S.  R. 
Conn.  336,  31  Atl.  833,  28  hll.A.  304;  590;  Buckeye  Marble,  etc.,  Co.  v.  Har- 
People  V,  Chicago  Gaa  Trust  Co.,  130  vey,  92  Tenn.  115,  20  S.  W.  427,  36 
lU.  268,  22  N.  E.  798, 17  A.  8.  R.  319,  A.  S.  R.  71,  18  L.R.A.  252. 

8  L.RJL.  497;  People  v.  Pullman's  17.  De  la  Vergne  Refrigerating 
Palace  Car  Co.,  176  III.  125,  51  N.  E.  Mach.  Co.  v.  German  Sav.  Inat.,  175 
664,  64  LJI.A.  3G6;  McCoy  tj.  World's  U.  S.  40,  20  S.  Ct.  20,  44  U.  S.  (L. 
Columbian  Eifposition,  186  Ul.  356,  67  ed.)  66;  Northern  Securities  Co.  v. 
N.  E.  1043,  78  A.  S.  R.  288;  FrankUn  United  States,  193  U.  S.  197,  24  S.  Ct. 
Co.  V.  Lewiston  Institution  for  Savings,  436,  48  U.  S.  (L.  ed.)  679;  McCntcheon 
68  Me.  43,  28  Am.  Rep.  9  and  note;  v.  Merz  Capsule  Co.,  71  Fed.  787,  37 
Merchants,  etc.,  Co.  v.  Streuby,  91  U.  S.  App.  586,  19  C,  C.  A.  108,  31 
Miss.  211,  44  So.  791,  124  A.  S.  R.  L.R.A.  415;  People  v.  Chicago  Gas 
651;  Pearson  o.  Concord  R.  Corp.,  62  Trust  Co.,  130  111.  268,  22  N.  B,  798, 
N.  H.  637,  13  A.  S.  K.  590;  Tracy  v.  17  A.  S.  B.  319,  8  LJlJi..  497;  Dunbar 
Talm^e,  14  N.  Y.  162,  67  Am.  Dec  „.  American  Telephone,  etc.,  Co.  224 
132;  Holme^etc,  Mfg.  Co.  t..  Holmes,  ni.  9,  79  N.  E.  423, 115  A.  S.  R.  132, 

^^«?*^A^fi'«^?' J-  «  8  Ann.  Cas.  57  and  note;  People  • 
E  831,24A  S.B.44S;Fraijk^Bank  North  River  Sugar  Refining  Co  ,  121 
of  Cincinnati  v.  Commercial  Bank  of  v  v  nao  oa  v  o^a  to  a  a  r> 
Cincinnati,  36  Ohio  St.  350,  38  Am-  t  r  a  qf  iT*  t   '  i?  w 

Rep.  694;' White  t».  Commeiial,  etc.,        ^  ^^o^^t     ^ii^^n  lS  w' 

Bi£k,  66' S.  C.  491,  45  S.  E.  94,  97  R  T^^^ifi  t'r  A®9S• 

A.  S.  E.  803  and  note;  Buckeye  Mar-  f^'  A.  S.  R.  71,  18  L.R.A.  252. 
ble,  etc,  Co.  v.  Harvey,  92  Tenn.  115,  Monopolies  and  Combinations 
20  8.  W.  427,  36  A,  S.  B.  71, 18  L.R.A.  ™  *  general  discussion  of  the  subject 
252  and  note.  monopolies  itnd  trade  combinations. 

Notes:  36  A.  S-  B.  136;  70  A.  S.  B.  ^8.  Buckeye  Marble,  etc,  Co.  v.  Har- 
164.  vey*  92  Tenn.  115,  20  S.  W.  427,  36 

16.  Franklin  Co.  v.  Leviston  lustitn-  A.  S.  B.  71,  18  L.B A.  252.  See  also 
tions  for  Savings,  68  Me.  43,  28  Am.  Dunbar  v.  Amerioan  Telepbone,  ete.. 
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u'ill  a  purchase  by  the  company  in  the  name  of  others,  as  agents  or 
trustees,  relieve  the  transaction  of  its  illegality.**  Similarly,  where 
the  rule  prevails  that  no  action  can  be  maintained  directly  upon 

an  ultra  vires  contract,*"  it  is  held  that  where  a  corporation  enters 
into  such  a  contract  for  the  purchase  of  the  shares  of  another  cor- 
poration, and  in  such  contract  the  seller  agrees  to  discharge  certain 
indebtedness  of  the  corporation  whose  stock  is  sold,  the  purchasing 
corporation,  though  it  has  performed  the  contract  on  its  part,  cannot 
maintain  an  action  against  the  seller  to  compel  him  to  reimburse  it 
for  money  expended  in  payment  of  the  debts  which  he  had  so  agreed 
to  pay.i  On  the  other  hand,  where  the  purchasing  corporation 
received  the  stock  and  gave  its  note  for  the  price,  it  has  been  held  that, 
in  an  action  on  the  note,  it  could  not  set  up  the  defense  that  the  trans- 
action was  ultra  vires.* 

536.  Subscriptions  to  Stock  of  Other  Corporations. — It  is  well  recog- 
nized in  this  country  that  one  corporation  has  no  implied  power  to 
subscribe  to  the  original  stock  of  another.*  Thus  the  fact  that  a 
manufacturing  corporation  deems  that  it  will  be  benefited  by  the  for- 
mation of  a  railroad  company,  has  been  held  not  to  confer  power 
on  it  to  subscribe  to  the  stock  of  the  railroad  company.'*  It  has  been 
held  that  power  conferred  upon  an  insurance  company  to  invest  its 
funds  in  "stocks"  included  njerely  the  power  to  purcluif^e  the  stock 
of  existing  corporations,  and  not  to  becomo  a  subscriber  to  the  original 
stock  of  a  corporation  to  be  formed.^ 

537,  Application  of  Rule  to  Particular  Corporations. — It  has  been 
said  that  there  are  large  classes  of  corporations  whicii  do  rightfully 
invest  their  capital  in  the  stock  of  other  corporations,  such,  for  instance, 
as  religious  and  charitable  corporations,  and  corporations  for  literary 

Co.,  224  lU.  9,  79  N.  E.  423, 115  A.  S.  tion,  186  111.  356,  57  N.  E.  1043,  78 

R.  132,  8  Ann.  Cas.  57.  A.  S.  R.  288;  New  Orleans,  etc.,  Co.  v. 

19.  Dunbar  v.  American  Telephone,  Ocean  Dry  Dock,  Co.,  28  La.  Ann.  173, 
etc.,  Co.,  224  111.  9,  79  N.  B.  423,  115  26  Am.  Hep.  90;  Franklin  Co.  v.  Lew- 
A.  S.  R.  132,  8  Ann.  Cas.  57  and  note;  iston  Inslitution  for  Savings,  68  Me. 
Franklin  Co.  v.  Lewiston  Institution  43,  28  Am.  Hop.  9  and  note;  Nassau 
for  Savings,  68  Me.  43,  28  Am,  Rep.  Bank  v.  Jones,  95  N.  Y.  115,  47  Am. 
9.  Rep.  14,  20  Am.  &  Eng.  R.  Cas.  637; 

20.  See  infra,  par.  677  et  seq.,  as  to  Valley  Ry.  Co.  v.  Lake  Erie  Iron  Co., 
general  rigbts  and  liabilities  arising  46  Ohio  St.  44,  18  N.  E.  480.  1  L.R.A. 
out  of  ultra  vires  contracts.  412;  Denny  Hotel  Co.  of  Seattle  v. 

1.  Buckeye  Marble,  etc.,  Co.  v,  Hnr-  Scliram,  6  Wash.  134,  32  Pac.  1002, 
vey,  92  Tenn.  115,  20  S.  W.  427,  36  36  A.  S.  R.  130  and  note. 

A.  S.  R.  71,  18  L.R.A.  252.  4.  Vallev  Ry.  Co.  v.  Lake  Erie  Iron 

2.  Wright  V.  Pipe  Line  Co.,  101  Pa.  Co.,  46  Ohio  St.  44,  18  N.  E.  486,  1 
St.  204,  47  Am.  Rep.  701.  L.R.A.  412. 

3.  Commercial  Fire  Ins.  Co.  v.  Mont-     6.  Commercial  Pirc  Ins.  Co.  «.  Mont- 
gomery County  Board  of  Revenue,  99  gomery  County  Board  of  Revenue,  W 
Ala.  1,  14  So.  490,  42  A.  S.  B.  17;  Ala.  1, 14  So.  490,  42  A.  S.  R.  17, 
MeCoy  v.  World's  Columbian  ExposU 
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and  scientiiic  purposes;  that  the  power,  if  not  expressly  mentioned  in 
their  charters,  is  necessarily  implied,  for  the  preservation  of  the  funds 
with  which  such  institutions  are  endowed,  and  to  render  their  funds 

productive.®  So  it  has  been  said  that  insurance  companies  may 
invest  in  the  stock  of  banks  and  railroads  and  the  like,  such  invest- 
ments being  in  the  line  of  their  business.^  On  the  other  hand  the 
implied  power  of  an  insurance  company  to  invest  in  the  stock  of 
other  corporations  has  been  expressly  denied.*  The  power  of  one  gas 
company  to  purchase  and  hold  stock  in  another  gas  company  has 
also  been  denied.*  It  has  been  held  that  one  railroad  company  has 
no  implied  power  to  hold  the  stock  of  another,*"  and  especially  where 
the  purpose  of  the  acquisition  is  to  control  business  or  manugeraent 
of  the  latter  company.^^  As  heretofore  shown  a  banking  corpora- 
tion has  not  as  a  general  rule  the  implied  power  to  invest  its  funds  in 
the  stock  of  other  corporations.*^ 

538.  Taking  Stock  in  Payment  of  Debt. — A  corporation  may,  it 
would  seem,  take  stock  of  another  corporation  in  payment  of  or  as 
security  for  a  debt.**  And  it  baa  been  held  that  a  statute  expressly 
prohibiting  a  corporation  organized  under  it  from  using  any  of  ita 
funds  in  the  purchase  of  the  stock  of  another  corporation  do^  not 
limit  its  power  to  take  stock  in  payment  of  a  debt,  as  the  funds  here 
spoken  of  mean  the  money  of  the  corporation.*^  So  a  corporation 
authorized  to  loan  money  on  the  security  of  corporate  stock  may  buy 
the  same  at  a  forced  sale  of  the  collateral.** 

539.  Taking  Stock  as  Price  of  Property  Sold. — Where  one  cor- 
poration has  unproductive  property  which  it  desires  to  sell  to  pay  its 

6.  Peareon  v.  Concord  R.  Corp.,  62  23  U.  S.  (L.  ed.)  679;  Germania  Na- 
N.  H.  537, 13  A.  S.  R.  590;  Hodges  v.  tional  Bank  v.  Case,  99  U.  S.  628,  25 
New  England  Screw  Co.,  1  K.  1.  312,  U.  S.  (L.  cd.)  418;  Memphis,  etc.,  R. 
53  Am.  Dee.  G24.  Co.  v.  Woods,  83  Ala.  630,  7  So.  108, 

7.  Pearson  v.  Concord  R.  Corp.,  62  16  A.  S.  R.  81,  7  L.R.A.  G05;  People  v. 
N.  H.  537, 13  A.  S.  R.  590;  Hodges  v.  Chimgo  Gas  Trust  Co.,  130  111.  268,  22 
New  England  Screw  Co.,  1  R.  L  312,  N.  E.  798,  17  A.  S.  R.  319,  8  L.RA. 
63  Am.  Bee.  624.  497;  Wpstmiiister  Nationnl  Bank  r. 

Note:  18  L.R.A.  253.  New  England  Electrical  Works,  73  N. 

8.  Commercial  Fire  Ins.  Co.  v.  Mont-  H.  465,  62  Atl.  971,  111  A.  S.  R.  637, 
gomery  County  Board  of  Revenne,  99  3  L.R.A.(N.S.)  551;  Holmes,  etc.,  Mfg. 
Ala.  1, 14  So.  490, 42  A,  S.R.  17.  Note:  Co.  v.  Holmes,  cic,  Metal  Co.,  127  N. 
18  L.R.A.  253.  And  see  iNsimANCK.  Y.  252,  27  N.  E.  831,  24  A.  S.  R.  448. 

9.  People  tJ.  Chicago  Gas  Trust  Co.,  Notes:  36  A.  S.  R,  140;  18  L.R.A. 
130  HI.  268,  22  N.  E.  798, 17  A.  S.  R.  253. 

319,  8  LJI.A.  497.  14.  Holmes,  etc.,  Mfg.  Co.  v.  Holmes, 

10.  Pearson  v.  Concord  R.  Corp.,  62  etc.,  Metal  Co.,  127  N.  Y.  252,  27  N. 
N.  H.  537, 13  A.  S.  R.  590.  E.  831,  24  A.  S.  R.  448. 

11.  Pearson  v.  Concord  R.  Corp.,  62  15.  WestminsLcr  National  Bank  v. 
N.  H.  537,  13  A.  S.  R.  590.  See  also  New  England  Electric  Works,  73  N.  H. 
Railroads.  465,  62  Atl.  971,  111  A.  S.  R.  637,  3 

12.  Se«  Banks,  vol.  3,  p.  433.  L.R.A.(N.S.)  551. 

13.  Charlotte  First  Nat.  Bank  v.  Nat.  Note:  36  A.  S.  R.  140. 
Exeh.  Bank  of  Baltimore,  92  U.  8. 122, 
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debts,  it  would  seem  that  it  may  sell  the  property  to  another  corpora- 
tion, and  receive  in  payment  stock  of  the  Latter  with  a  view  to  sell 
again  and  not  permanently  to  hold  it'*  So  it  would  seem  that  a 
corporation  for  the  purpose  of  winding  up  its  business  has  power  with 
ttie  consent  of  a  majority  of  its  stockholders  to  sell  its  stock  in  good 
faith  to  another  corporation  and  take  in  payment  the  stock  of  the 
purchasing  corporation,  with  a  view  to  distributing  such  stock  among 
its  stockholders.^'  But  it  has  been  held  that  a  stockholder  of  the 
liquidating  corporation  cannot  be  compelled  to  take  such  stock  in 
lieu  of  money/^  and  such  a  transaction  is  ultra  vires  where  the 
purpose  is  that  of  investment.^' 

540,  Statutory  Authority  or  Prohibition. — A  corporation  may  of 
course  be  expressly  authorized  to  purchase  and  hold  stock  in  other 
corporations,  and  in  numerous  cases  the  power  to  acquire  stock  in 
other  corporations  has  been  upheld  on  the  ground  that  such  power 
was  e^ressly  granted  or  necessarily  implied.^*  Thus  a  corporation 
authoiized  to  loan  money  on  real,  chattel,  or  personal,  security,  to  buy, 
sell,  hold,  and  transfer  notes  and  other  securities,  and  evidences  of 
indebtedness,  to  make  contracts,  acquire  and  transfer  property,  in 
like  manner  as  private  individuals,  has  been  held  to  have  power 
to  acquire  stock  in  another  corporation.**  And  charter  power  to  pur- 
chase property  necessary  for  its  business  with  stock  has  been  held  to 
include  the  purchase  by  a  cotton  manufacturing  company  of  shares 
in  a  corporation  organized  to  manufacture  dyes  according  to  secret 
formulas  which  under  contracts  with  their  originator  were  used 
exclusively  by  the  corporation,  and  upon  the  use  of  which  the  success 
of  its  product  largely  depended,  the  general  provisions  of  corporation 
laws  showing  that  it  was  not  contrary  to  the  policy  of  the  state  for 

16.  Hodges  V.  New  England  Screw  Co.,  65  Conn.  336,  31  Atl.  833,  28 
Co.,  1  R.  I.  312,  53  Am.  Dec.  624.  L.B.A.  304;  State  v.  BaUey,  16  Ind.  46, 

17.  Hoene  v.  Pollak,  118  Ala.  617,  79  Am.  Dec.  405 ;  Coler  v.  Tacoma  Ry., 
24  So.  349,  72  A.  S.  R.  189;  Minors'  etc.,  Co.,  65  N.  J.  Eq.  347,  54  Atl.  413, 
Ditch  Co.  V.  Zellerbaeh,  37  Cal.  543,  99  103  A.  S.  R.  786;  Lauman  v.  Lebanon 
Am.  Dec.  300;  Leathers  v.  Janney,  41  Val.,  R.  Co.,  30  Pa.  St.  42,  72  Am. 
La.  Ann.  1120,  6  So.  884,  6  L.R.A.  661;  Dec.  685. 

Treadwell  v.  Salisbury  Mfg.  Co.,  7  Note:  103  A.  S.  R.  564.  Sea  supra. 
Gray  (Mass.)  393,  66  Am.  Dee.  4S)0;  par.  535  et  seg.,  as  to  general  power  to 
Bowditeh  v.  Jackson  Co.,  76  N.  H.  351,  bold  stock  in  other  corporations. 
82  Atl.  1014,  Ann.  Cas.  1913A  3G6;  20.  Trust  Co.  of  Georgia  v.  State, 
Holmes,  etc.,  Mfg.  Co.  v.  Holmes,  eti-.,  109  Ga.  736,  35  S.  E.  323,  48  L.R.A. 
Metal  Co.,  127  N.  Y.  252,  27  N.  E.  831,  520;  Atchison,  etc.,  R.  Co.  ti.  Cochran, 
24  A.  S.  R.  448.  43  Kan.  225,  23  Pao.  151, 19  A.  S.  E. 

18.  Elyton  Land  Co.  v.  Dowdell,  113  129.  7  L.R.A.  414. 

Ala.  177,  20  So.  981,  59  A.  S.  R.  105.      21.  Calumet  Paper  Co.  tJ.  Stotts  Inv. 

19.  Elvton  Land  Co.  v.  Dowdell,  113  Co.,  96  la.  147,  64  N.  W.  782,  59  A. 
Ala.  177i  20  So.  981,  59  A.  S.  R.  105;  S.  R.  362,  applying  Iowa-Lumber  Co. 
Byrne  «.  Schuyler  Electric  Manuf'p  v.  Poster,  49  la.  26,  31  Am.  Rep.  140. 
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one  corporation  to  purchase  the  shares  of  another  corporation.*  In 
some  instances  the  power  of  a  corporation  to  purchase  stock  in  another 
corporation  has  been  denied  on  the  ground  that  the  charter  of  the 
corporation  or  the  general  statutes  expressly  or  necessarily  prohibited 
it  from  so  doing.*  In  at  least  one  instance  a  constitutional  provision 
has  been  adopted  restricting  the  right  of  one  corporation  to  hold  stock 
in  another  corporation.* 

541.  Effect  of  Acquisition  or  Subscription. — Where  one  corporation, 
without  possessing  tiie  express  or  implied  power  to  do  so,  acquires 
stock  in  another  corporation,  while  it  may  collect  dividends  on  the 
same  and  dispose  of  it  at  will,  yet,  on  tiie  ground  of  public  policy, 
it  has  no  right  to  vote  the  stock  at  elections,*  and  especially  where  the 
voting  of  such  stock  would  involve  the  control  of  the  other  corpora- 
tion.* While  there  is  authority  for  the  position  that  a  corporation 
which  acquires  the  stock  of  another  corporation,  though  it  had  no 
power  to  do  so,  may  become  liable  as  a  stockholder  of  the  latter  for 
its  corporate  debts,'  the  prevaiUng  view  is  otherwise '  and  the  fact 
that  the  corporation  receives  dividends  on  the  stock 'so  unauthorizedly 
acquired  does  not  render  it  subject  to  such  habiUty.*  Where  a  cor- 
poration, without  power  to  do  so,  purchases  stock  in  another  corpora- 
tion i1»  has  been  held  that  it  cannot  compel  the  lattra  to  transfer  it 


1.  Joseph  Bancroft,  etc.,  Co.  v. 
Bloede,  106  J'ed.  396,  45  C.  C.  A.  354, 
52  L.R.A.  734. 

2.  Franklin  B&nk  of  Cincinnati  r. 
Cotomercial  Bank  of  Cincinnati,  36 
Ohio  St.  350,  38  Am.  Rep.  594, 

3.  Trust  Co.  of  Georgia  v.  State,  109 
Ga.  736,  35  S.  E.  323,  48  L.R.A.  520. 

4.  State  V.  Newman,  51  La.  Ann. 
833,  25  So.  408,  72  A.  S.  R.  476. 

5.  Memphis,  etc,  R.  Co.  t>-  Wood,  88 
Ala.  630,  7  So.  108,  16  A.  S.  R.  81, 
7  L.R.A.  605. 

6.  Kennedy  v.  California  Sav.  Bank, 
101  Cal.  495,  35  Pac.  1039,  40  A.  S.  R. 
69,  reversed  however  167  U.  S.  362, 17 
S.  Ct.  831,  42  U.  S.  (L.  ed.)  198,  on 
the  ground  that  the  corporation  upon 
whi(^  the  liability  as  a  stockholder  was 
imposed  was  a  national  bank,  and  the 
decision  was  reviewable  by  the  federal 
supreme  court. 

7.  California  Sav.  Bank  v.  Kennedy, 
167  U.  S.  362,  17  S.  Ct.  831,  42  U.  S. 
(L.  ed.)  198;  Concord  First  Nat.  Bank 
u.  Hawkins,  174  U.  S.  364,  19  S.  Ct. 
739,  43  U.  S.  (L.  ed.)  1007;  Ottawa 
First  Nat.  Bank  v.  Converse,  200  U.  S. 
426, 26  S.  Ct.  306, 60  U.  S.  (L.  ed.)  637 ; 


Chemical  Nat.  Bank  of  New  York  t. 
Havermale,  120  Cal.  601,  52  Pac.  1071, 
65  A.  S.  R.  206  (involving  the  liability 
of  a  national  bank,  the  court  follow- 
ing the  rule  laid  down  by  the  federal 
supreme  court  as  to  such  corporations. 
If  the  bank  had  been  a  state  corpora- 
tion it  would  seem,  as  shown  in  the 
next  preceding  note,  that  the  decision 
would  have  been  otherwise);  White  v. 
Commercial,  etc..  Bank,  66  S.  C.  491, 
45  S.  E.  94,  97  A.  S.  R.  803.  See 
supra,  par.  332  et  seq.,  for  a  general 
discussion  of  the  question  as  to  what 
peraons  as  stockholders  are  subject  to 
the  statutory  liability  for  corporate 
debts. 

8.  California  Sav.  Bank  v.  Kennedy, 
167  U.  S.  362,  17  S.  Ct.  831,  42  U.  S. 
(L.  ed.)  198,  reversing  101  Cal.  495,  35 
Pac.  1039,  40  A.  S.  R.  69;  Concord 
Firsf  Nat.  Bank  i7.  Hawkins,  174  U.  S. 
364,  19  S.  Ct  739,  43  U.  S.  (L.  ed.) 
1007;  Chemical  Nat.  Bank  «.  Haver- 
male, 120  Cal.  601,  52  Pac.  1071,  66 
A.  S.  R.  206  (involving  national  bank 
and  therefore  governed  by  the  prior 
decision  of  the  f^eral  siq»ieme  court). 
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to  the  name  of  the  former,  nor  hold  the  latter  liahle  in  damages  for 
a  refusal  to  do  sc.*  But  if  it  has  acquired  and  resold  the  stock  the 
purchaser  cannot  attack  its  title. As  a  general  rule  a  subscriber 
to  the  stock  of  a  corporation  is  not  liable  for  the  amount  of  his  sab- 
scription,  if  the  corporation  fails  to  obtain  subscriptions  to  the  full 
amount  of  its  capital  stock;  and  it  has  been  held  that  a  subscriber 
can  set  up  in  defense  of  liability  on  liis  subscription  that  other  neces- 
sary subscriptions  were  made  by  another  corporation  without  the 
power  to  do  so,**  But  there  is  authority  to  the  contrary.*''  Wliere  one 
corporation  acquires  stock  in  another  corporation  in  an  authorized 
manner  it  becomes  to  the  same  extent  as  other  stockholders  subject 
to  the  liability  of  stockholders  for  the  debts  of  such  other  corpora- 
tion.** Though  one  corporation  is  authorized  to  purchase  stock  in 
another,  it  cannot  by  such  purchase  obtain  any  greater  right  than 
would  have  been  obtained  by  a  purchase  by  a  natural  person,  and, 
upon  acquiring  a  majority  of  the  gtock,  it  occupies  toward  tile  minority 
stockholders  the  same  relation  of  trust  and  the  same  duty  to  respect 
the  trust  as  must  have  arisen  had  the  purchase  been  by  a  natural 
person."  And  the  minority  stockholders  of  a  corporation  may  main- 
tein  a  bill  to  enjoin  a  rival  corporation  from  voting  shares  of  stock  in 
their  corporation  which  it  has  purchased  for  the  purpose  of  prevent- 
ing competition  and  creating  a  monopoly.'*  Though  purchasing, 
owning,  and  voting  stock  in  one  railroad  company  by  another  railroad 
company  may  be  ultra  vires  so  far  as  the  public  is  concerned,  still  a 
stockholder  who  has  acquiesced  therein  for  a  long  time,  and  received 
money  ^^om  the  corporation  by  reason  of  the  illegal  act,  is  not  allowed 
to  raise  that  question.  His  acquiescence  does  not  render  valid  the 
illegal  act,  but  prevents  him  from  taking  advantage  of  its  illegality.*' 

Power  to  Act  08  Fidudtxry  or  in  Representative  Capacity 

542.  Power  to  Act  as  Agent. — A  corporation,  which  from  the  nature 
of  its  organization  as  an  artificial  body  must  itself  act  through  agents, 

9.  FnmkUn  Bank  of  Gin<nnnati  «.  U.  S.  (L.  ed.)  198;  Caltonet  Paper  Co. 
Commeteial  Bank,  36  Ohio  St.  360,  38  v.  Stotts  Inv.  Co.  96  la.  147,  64  N.  W. 
Am.  Rep.  594.  782,  59  A.  S.  B.  362. 

10.  Hohnes,  etc.,  Mfg.  Co.  v.  Holous,  16.  Farmers  Loan  &  Trust  Co.  v. 
etc..  Metal  Co.,  127  N.  Y.  252,  27  N.  New  York,  etc.,  Co.  150  N.  Y.  410.  44 
E.  831,  24  A.  S.  B.  448.  N.  E.  1043,  55  A.  S.  B.  689,  34  L.BA.. 

11.  See  wpnij  par.  191  et  seq^  as  to  76. 

general  liability  on  stock  subscripEiona.  16.  Dunbar  v.  American  Teleplionfl, 

12.  Denny  Hotel  Co.  of  Seattle  v.  ete.,  Co.,  224  111.  9,  79  N.  E.  423,  115 
Schram,  6  Wash.  134,  32  Pae.  1002,  36  A.  B.  R.  132,  8  Ann.  Cas.  67;  Farmers 
A.  S.  B.  130.  Loan  &  Trust  Co.  v.  New  York,  etc,  B. 

IS.  McCoy  V.  World's  Columbian  Co.,  150  N.  Y.  410,  44  N.  B.  1043,  55 
Exposition,  186  HI.  356,  57  N.  E.  1043,  A.  S.  R.  689,  34  L.R.A.  76. 
78  A.  S.  E.  288.  17.  Alexander  v.  Scanty,  81  Qa.  536, 

14.  California  Sav.  Bank  d.  Ken-  8  S.  E.  630, 12  A.  S.  B.  337. 
nedy,  167  U.  S.  362,  17  S.  Ct.  831,  42 
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is  not  necessarily  incapacitated  from  acting  as  tlie  agent  of  a  third 
person.^*  It  may  for  example  execute  a  deed  as  attorney  in  fact  for 
another.** 

543.  Power  to  Act  as  Trustee. — At  an  early  time  the  rule  seems  to 
have  existed,  that  a  corporation  could  not  act  as  a  trustee ;  one  reason 
assigned  for  this  was  that  as  a  court  of  equity  often  enforced  a  trust 
by  laying  hold  of  the  conscience  of  the  trustee,  therefore  inasmuch 
08  a  corporation  had  no  conscience  It  was  not  qualified  to  act  as  a 
trustee;  the  reason  most  commonly  given  why  a  corporation  could 
not  act  as  a  trustee  was  that  such  an  appointment  involved  a  per- 
sonal trust,  and  therefore  in  case  of  a  corporation  the  element  of 
pei^onal  confidence  was  wanting.'**  But  at  least  as  to  trusts  techni- 
cally so  called,  this  doctrine  has  long  since  been  abandoned.*  And  it  is 
now  well  and  long  established  that  a  corporation  may  be  a  trustee 
in  tlie  same  manner  as  an  individual,  not  only  of  real  estate,  but  of 
personal  property,  to  the  same  extent  as  private  persons.*  It  is  not 
necessary  that  the  authority  to  assume  the  trust  be  conferred  by 
express  words,  but  it  may  be  implied  whenever  the  tmst  is  in  further- 
ance of  the  general  objects  of  the  corporation.*  A  corporation  may 
of  course  be  expressly  authorized  to  hold  property  as  a  trustee;  *  and 
at  the  present  time  the  statutes  in  most  jurisdictions  expressly  provide 
for  the  organization  of  corporations  to  act  as  trustees,  and  authorize 
foreign  trust  companies  so  to  act.*  Statutes  authorizing  corporations 
to  act  as  fiduciaries  have  sometimes,  though  unsuccessfully,  been 
attacked  as  unconstitutional  on  the  ground  that  tlicy  confer  special 
privileges.*  It  is  a  well  settled  principle  that  a  court  of  equity  will 
not  permit  a  trust  to  fail  merely  for  want  of  a  competent  trustee,' 
and  therefore  where  a  corporation,  which  is  incompetent  so  to  act, 

18.  San  Diego  Water  Co.  v.  San  Adm'r  v.  Deringer'a  Atlm'r,  5  Hooat 
Diego  Flume  Co.,  108  Cal.  549,  41  Pac.  (Del.)  416,  1  A.  S.  R.  150;  State  «. 
495,  29  L.R.A.  839;  KiUmgsworth  v.  Higby  Co.,  130  la.  69,  106  N.  W.  333, 
Portland  Trust  Co.,  18  Ore.  351,  23  114  A.  S.  R.  409;  Com'rs  of  Sinking 
Pao.  66,  17  A.  8.  R.  737,  7  •L.R.A.  Fund  v.  Wail:er,  6  How.  (Miss.)  143, 


19.  Killingsworth  v.  Portland  Trust  ander,  22  Tex.  330,  73  Am.  Dee.  268. 
Co.,  IS  Ore.  351, 23  Pac.  66, 17  A.  S.  R.      Note :  2  L.R.A.  418. 

737,  7  Ii.R'.A.  633.  3.  Vidal  v.  PhUadelphia,  2  How.  137, 

20.  Greene  v.  Dennis,  6  Conn.  293,  11  U.  S.  (U  ed.)  205. 
16  Am.  Dec.  58;  State  v.  Higby  Co.,     NoU:  2  LJi.A.  418. 

130  la.  69,  106  N.  W.  382,  114  A.  S.      4.  Amherst  Academy  v.  Cowls,  6 
R.  409;  Minnesota  Loan  &  Trust  Co.  v.  Pick.  (Mass.)  427, 17  Am.  Dec.  387. 
Beebe,  40  Minn.  7,  41  N.  W.  232,  2     Note:  48  L.R.A.  587. 
liJlA.  418.  See  also  Teosts.  6.  Note:  48  L.B.A.  593. 

1,  Minnesota  Loan  &  Trust  Co.  v.  6.  Roam  Iron  Co.  v.  Wisconsin  Trust 
Beebe,  40  Minn.  7,  41  N.  W.  232,  2  Co.,  99  Wis.  273,  74  N.  W.  818,  67  A. 
L.RJL  418.  a.  R.  856. 

2.  Tidal  v.  Phiiadelphia,  2  How.  127,     Note:  48  L.R.A.  588  et  uq. 
11  U.  6.  (L.  ed.)  205;  Dermger's     7.  See  Trusts. 
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is  made  a  trustee,  a  court  of  equity  may  appoint  a  competent  trustee.* 
So  it  has  been  heldj  that  in  case  of  trusts  created  by  will,  if  the  trusts 
are  valid  in  point  of  law,  neither  the  heirs  of  the  testator  nor  any 
other  private  person  can  inquire  into  or  contest  the  right  of  the  cor- 
poration; it  can  only  be  done  by  the  state.* 

544.  Power  to  Act  as  Executor  or  Administrator. — The  ancient  law 
writers,  such  as  Blackstone  (1  Bl.  Com.  477),  among  the  disabilities 
of  a  corporation  include  its  inability  to  be  an  executor  or  administrator, 
and  give  therefor  the  feason  that  it  cannot  take  an  oath  for  the 
due  execution  of  the  office;  and  additional  reasons  therefor  are 
given  by  others,  such  as  because  corporations  cannot  be  feoffees  in 
trust  for  the  use  of  ot)iers,  and  because  they  are  a  body  framed  for  a 
special  purpose;  though  it  was  said  that  a  Bole  corporation  since  it 
could  take  an  oath  could  act  as  an  executor  or  administrator.^*  And 
in  a  few  jurisdictions  in  this  country  the  right  of  a  corporation  to  act 
as  an  executor  is  not  Mcognized.'*  According  to  the  prevailing 
modern  view  there  is  no  inherent  disability  or  disqualification  belong- 
ing to  a  corporation  as  such  which  excludes  it  from  acting  as  an 
administrator,  and  it  may  accept  the  office  if  not  prohibited  by  its 
charter,  or  forbidden  by  statute,  whenever,  from  the  objects  of  its 
incorporation  and  the  nature  of  its  business,  it  may  become  necessary 
and  proper,  and  it  is  able  to  comply  with  the  conditions  prescribed  by 
law  as  to  giving  bond,  etc."  And^  to  enable  a  corporation  to  act  as 
executor  or  administrator,  the  statute  may  dispense  with  the  oath, 
or  provide  that  some  one  of  its  officers  may  take  it,  or  the  law  of  the 
state  may  not  require  any  oath  for  the  due  execution  of  the  office; 
and  in  such  case,  where  no  other  impediment  intervenes,  a  corpora- 
tion may  act  as  administrator  or  executor  when  the  law  of  the  state 
does  not  require  the  administrator  or  executor  to  take  an  oath.*' 
Where  it  is  necessary  that  an  executor  or  administrator  take  an  oath 
of  office  in  order  to  qualify,  a  corporation  since  it  cannot  take  the 
oath  cannot  of  course  qualify  as  such  an  officer."  In  many  juris- 
dictions the  statutes  expressly  provide  for  the  organization  of  cor- 
porations with  power  to  act  as  an  executor  or  administrator.**  A 
foreign  corporation  which  is  authorized  by  the  law  of  its  creation  to 

8.  Vidal  V.  Philadelphia,  2  How.  127,  12.  Deringer's  Adm*r  v.  Deringer'a 
11  U.  S.  (L.  ed.)  205;  Bell  County  v.  Adm'r,  5  Houst.  (Del.)  416, 1  A.  S.  R. 
Alexander,  22  Tex.  350,  73  Am.  Dec.  150. 

268.  13.  Killingaworth  v.  Portland  Trust 

9.  Vidal  0.  PhUadelphia,  2  How.  127,  Co.,  18  Ore.  351,  23  Pac  66,  17  A.  S. 
11  U.  S.  (L.  ed.)  205;  "Wade  v.  Araeri-  R.  737,  7  L.R.A.  633. 

can  Coliiiiization  Soc,  7  Smedes  &  M.  14.  Deringer'a  Adm'r  v.  Deringer's 
(Miss.)  603,  45  Am.  Rep.  324.  Adm'r,  5  Houst.  (Del.)  416, 1  A.  S.  R. 

10.  Deringer'a  Adin'r  v.  Deringer's  150. 

Adm'r,  5  Houst.  (Del.)  416, 1  A.  S.  R.  15.  Minnesota  Loan  &  Trust  Co.  v. 
150.  Bccbe,  40  Minn.  7,  41  N.  \V.  232,  2 

11.  Note:  Ann.  Cas.  1913B  1166.       hJR.A.  418:  Union  Bank  &  Tnist  Co. 
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act  as  an  administrator,  and  which  has  been  so  appointed,  has  been 
held  entitled  to  qualify  aa  an  administrator  in  another  jurisdictioii 
if  it  can  comply  with  llie  requirements  of  the  latter  jurisdiction  as  to 
foreign  administrators.** 

545.  Power  to  Act  as  Guardian  or  Committee. — In  the  absence  of 
qwcific  restriction  in  its  charter,  a  trust  company  having  general 
power  to  "execute  trusts  of  every  description"  has  capacity  to  act  as 
oommittee  of  a  lunatic."  Express  power  is  frequently  conferred  on 
corporations  to  act  as  the  guardian  of  infants  or  the  committee  of 
lunatics  or  drunkards.*^  And  the  power  of  the  legislature  to  authorize 
corporations  to  act  as  guardians  is  upheld.^*  Thus  a  statute  authoria* 
ing  corporations  to  act  as  guardians  of  the  estates  of  lunatics  is  not 
unconstitutional  as  in  derogation  of  the  common  law  or  impolitic,  nor 
because  it  does  not  require  the  corporation  to  take  an  oath  or  give  a 
bond  as  in  the  case  of  natural  persons,  nor  because  it  grants  special 
or  exclusive  privileges^  immunities  or  franchises  tb  any  particular 
corporation*^ 

Oenerai  Power  to  Take  and  Bold  Property 

546.  Source  of  Power  and  Right  to  Question. — The  power  to  acquire 
property  is  essential  to  corporations ;  without  this  power  it  is  impos- 
sible to  conceive  how  the  purposes  of  any  corporation  could  be  accom- 
plished; and  this  power  is  said  to  be  incident  to  every  corporation.* 
Of  course  the  charter  of  a  corporation  may  in  terms  prohibit  the 
coiporation  from  purchasing  lands  or  goods  for  any  purpose  what- 
ever, or  for  any  but  a  particular  specified  purpose;  or  the  prohibition 
may  be  implied  from  an  insertion,  by  way  of  Kiactinent,  of  the  gen- 
eral incidentfd  power  to  purchase  with  a  proviso  limiting  it  to  a  given 
purp(»e.  But  a  general  prohibition  will  not  be  inferred  from  a  mere 
partial-  enactment  of  the  incidental  common  law  pow»;  as,  for 
example,  from  a  clause  authorizing  a  bank  or  an  insurance  or  manu- 
facturing company  to  purchase  land  for  the  erection  of  its  necessary 
buildings.  Such  a  clause,  whether  with  or  without  limitation  as  to 
quantity  or  value,  does  not  exclude  the  incidental  power  to  take  mort- 
gages or  other  securities  on  real  or  personal  estate,  for  debts  due  the 
corporation,  or  assignments      conveyances  of  chattels  ox  lands  in 

Wiight,  (Tenn.)  68  S.  W.  765.  52  18.  Note:  48  L.R.A.  587. 

I4£^.  469.  19.  Note:  48  L.R.A.  589. 

Note:  Ann.  Gas.  1913B  1165.   See  2t>.  Minnesota  Loan,  etc.,  Co.  v.  Bee- 

mlso  Executors  and  Adujnistrators.  be,  40  Minn.  7, 41  N.  W.  232, 2  L.B.A. 

16.  Deringer'B  Adm'r  v.  Deringer's  418.  See  Guardian  and  Ward. 
Adm*r,  5  Honst.  (Del.)  416, 1  A.  S.  R.  1.  Jebeles,  etc..  Go.  v.  Hntchinson  fi 
150.  Son,  171  Ala.  106,  54  So.  618,  Ann. 

17.  Equitable  Trust  Go.  V.  Garis,  190  Gas.  1913A  1107;  Rivaima  Nav.  Go. 
Pa.  St  644.  42  Atl.  1022,  70  A.  S.  R.  v.  Dawson,  3  Grat.  (Va.)  19,  46  Am. 
644.  Dee.  183. 
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commuUition  therefor.*  So  a  corporation  may  have  implied  power 
not  only  to  acquire  or  purchase  personal  chattels,  but  also  to  take 
choscs  in  action  which  are  transferable  by  assignment ; '  and  may 
Itself  become  the  payee  of  commercial  paper,  bonds,  etc.,  for  indebted- 
ness owing  to  it,*  unless  in  the  pursuit  of  its  authorized  business 
there  is  no  necessity  for  so  doing.*  However,  the  power  of  a  corporar 
tion  organized  for  the  purpose  of  carrying  on  a  specified  business,  to 
take  an  assignment  of  claims  for  damages  growing  out  of  a  con- 
spiracy to  defraud, — a  matter  outside  the  purposes  of  its  creation,  and 
not  authorized  by  its  charter, — can  be  questioned  only  by  the  state, 
and  not  by  tlie  defendant  in  the  action  for  damages."  Nor  will  one 
sued  by  the  indorsee  of  a  note  bo  permitted  to  question  the  capacity 
of  the  indorsee  to  purchase.' 

547.  Power  to  Hold  Property  as  Co-owner, — Where  a  corporation 
has  general  power  to  own  a  particular  kin.d  of  property,  it  is  well 
settled  that  it  may  be  a  co-owner  of  the  property  with  others.^  For 
example,  the  right  of  a  corporation  to  be  a  co-owner  of  a  ferry  fran- 
chise has  been  upheld But  it  was  equally  well  settled  from  an 
early  date  that  a  corporation  cannot  hold  an  estate  jointly  witli 
another  corporation  or  with  a  natural  pei'son;  the  reason  assigned 
by  the  early  writers  is  that  they  hold  in  different  capacities  and  in 
different  rights.*" 

548.  Power  to  Take  by  WilL— The  early  English  statutes  of  wills 
authorizing  devises  of  lands  to  any  person  or  persons,  expressly 
except  bodies  politic  and  corporate;  and  in  tliis  country  in  a  few 
jurisdictions  statutes  have  been  enacted  wliich  render  invalid  dovises 
to  corporations  unless  they  are  expressly  authorized  to  take  real  estate 
by  devise.*'   Under  such  statutes  the  power  to  "purchase''  does  not 

2.  Rivanna  fTav.  Co.  v.  Dawaon,  8  65  A.  S.  R.  22,  37  LJI.A.  138. 

Orat.  (Va.)  19,  46  Am.  Dec.  183.  7.  Natiooal  Pemberton  Bank  v.  Por- 

3.  Mclntire  v.  Preston,  5  Oilman  ter,  125  Mass.  333,  23  Am.  Rep.  235. 
(III.)  48,  48  Am.  Dec.  321;  Capital  See  also  Banks,  vol.  3,  p.  432,  par.  60. 
Lumbering  Co.  v.  Learned,  36  Ore.  544,  8.  Hackett  v.  Multnomah  Hy.  Co., 
59  Pac.  454,  73  A,  S.  R-  792.  12  Ore.  124,  6  Pae.  659,  53  Am.  Rep. 

4.  Mclntire  v.  Preston,  5  Giiman  327. 

(111.)  48,  48  Am.  Dec.  321;  Blunt  v.  Note:  94  Am.  Dec.  387. 

Walker,  11  Wis.  334,  78  Am.  Dec.  709.  9.  Hatkett  v.  Multnomah  Ry.  Co., 

5.  Thus  where  a  corporation,  or-  12  Ore.  124,  6  Pac.  C59,  53  Am.  Rep. 
gaiiized  to  bay,  sell,  and  improve  real  327. 

estate,  purchases  city  lots  damaged  by  10.  Telfair  v.  Howe,  3  Rich.  Eq.  (S. 

public  improvements,  its  subsequent  C.)  235,  55  Am.  Dec.  637. 

taking  of  an  assignment  from  the  Note :  94  Am.  Dec.  387. 

prantor  of  his  claim  against  the  city  for  11.  Rivanna  Nav.  Co.  v.  Dawson,  3 

(lauiages  is  ultra  vires.  Pueblo  ti.  Shutt  Grat.  ( Va.)  19,  46  Am.  Dec.  183. 

Inv.  Co.,  28  Colo.  624,  67  Pac.  162,  89  12.  M'Cartec  v.  Orphan  Asylum  Soc. 

A.  S.  R.  221.  9  Cow.  (N.  Y.)  437,  18  Am.  Dec.  516 

6.  John  V.  Farwell  Co.  v.  Wolf,  96  and  note;  Downing  v.  Marshall,  23 
Wis.  10,  70  N.  W.        71  N.  W.  109,  N.  Y.  3G6,  80  Am.  Dec.  290;  In  re  For, 
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include  the  power  to  take  by  devise,"'  but  power  to  acquire  land,  "by 
direct  purchase  or  otherwise,"  give^  the  power  to  acquire  by  devise.** 
Where  a  devise  to  a  corporation  would  be  invalid  it  would  seem  that 
a  devise  to  trustees  to  hold  in  trust  for  the  corporation  is  also  invalid.*^ 
In  most  jurisdictions  in  this  country  the  statutes  confer  the  power 
of  devising,  generally  and  without  restriction  as  to  the  capacity  tn 
take  on  the  part  of  the  devisee,  and  under  such  statutes  it  is  univer- 
sally recognized  that  a  coiporation  has  the  power  to  take  by  devise.** 
In  tlie  absence  of  some  express  restriction  Uie  power  of  a  corporation 
to  take  personal  property  by  will  is  unquestioned ;  and  a  devise  or 
bequest  to  a  corporation  of  its  own  shares  of  stock,  whether  such 
shares  be  regarded  as  personalty  or  realty,  has  been  upheld  as  against 
the  heirs  or  personal  representatives  of  the  testator.^^  Even  though 
a  corporation  is  without  cnpacity  to  take  a  devise  of  lands  it  may  take 
a  gift  of  personalty  raised  by  conversion  of  land  under  a  power  in  a 
will ;  *'  but  where  real  estate  is  devised  to  a  corporation  which  has 
no  authority  to  take  by  devise,  a  court  of  equity  has  no  power  to  con- 
vert such  real  estate  into  money,  there  being  no  conversion  by  the 
will,  and  direct  the  payment  tiiereof  to  such  corporation.***  A  foreign 
corporation  which,  under  its  charter  or  the  laws  of  the  state  or  county 
in  which  it  is  organized,  is  empowered  to  take  real  estate  by  will,  is  by 
comity  permitted  to  take  real  estate  under  a  will  unless  prohibited  by 
the  laws  or  public  policy  of  the  state  or  country  in  which  such  real 
estate  is  situated ;  *  if,  however,  domestic  corporations  are  prohibited 

62  N.  Y.  530,  II  Am.  Rep.  761;  In  re  Nav.  Go.  «.  Dawson,  3  Grat  (Va.)  19, 
McOraw's  Estate,  111  N.  Y.  Gti,  19  N.  4(i  Am.  Dec.  183.  See  also-  Hamshor 
E.  233,  2  h.R.A.  387  and  note.  See  v.  Hamsher,  132  lU.  273, 23  N.  E.  1123, 
also  Starkweather  v.  American  Bible  8  L.K.A.  556. 

Soc,  72  lU.  50,  22  Am.  Rep.  133  (con-  17.  Burbank  *.  Whitney,  24  Pick, 
straing  New  York  statute).  (Mass.)  146,  35  Am.  Dec.  312;  Down- 

Note  :  94  Am.  Dec.  386.  ing  v.  Marshall,  23  N.  Y.  366,  80  Am. 

13.  McCartee  v.  Orphan  Asylum  Dec.  200;  Rivamta  Nav.  Go.  «.  Daw- 
Soc.,  9  Cow.  (N.  Y.)  437,  18  Am.  Dee.  son,  3  Gxat  (Va.)  19,  46  Am.  Deo.  183. 
516.  18.  Sivuina  Nav.  Co.  «.  Dawson,  3 

14.  Downing  v.  Marshall,  23  N.  Y.  Grat.  (Va.)  19,  46  Am.  Dec  183. 
366,  SO  Am.  Dec.  290.  19.  Downinff  v.  Uarshall,  23  N.  Y. 

15.  Downing  v.  Marshall,  23  N.  Y.  366,  80  Am.  Dec.  290.  See  also  In  re 
366,  80  Am.  Dec.  290,  revieichtg  and  Fox,  52  N.  Y.  530,  11  Am.  Rep.  751. 
explaining  McCartee  v.  Orphan  Asy-  See  generally  Cohvebsion  and  Reoox- 
lum  Soc,  9  Cow.  (N.  Y.)  437,  18  Am.  version,  vol.  6,  p.  1064,  as  to  what 
Dec.  516.  constitutes  an  equitable  conversion  and 

16.  Perin  v.  Carey,  24  How.  465, 16  its  operation  and  effect. 

U.  S.  (L.  ed.)  701;  Santa  Clara  Fe-  20.  Starkweather  v.  American  BiWe 
male  Academy  v.  Sullivan,  116  111.  375,  Soc,  72  HI.  60,  22  Am.  Rep.  133.  See 
6  N.  E.  183,  56  Am.  Rep.  776;  Moore's  also  In  re  Pox,  52  N.  Y.  530, 11  Am. 
Heira  v.  Mootc's  Devisees,  4  Dana  Rep.  751. 

(Ky.)  354,  29  Am.  Dec  417;  Hanson  1.  Saint  Clara  Female  Academy  9. 
9.  Uttle  Sisters  of  the  Poor,  70  Md.  434,  Sollivan,  116  111.  375,  6  N.  E.  18^  66 
82  Atl.  1052,  32  L.RA.  293;  Rivanna  Am.  Rep.  776. 
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from  taking  real  estate  by  devise,  a  foreign  corporation,  it  would  seem, 
is  also  prohibited  from  so  doing;.'  and  if  a  coi^OTation  is  incapable 
under  its  charter  of  taking  by  devise  real  estate  in  the  state  or  country 
in  which  it  is  organized,  it  seems,  according  to  the  better  view,  that 
it  cannot  so  take  land  situated  in  another  state  or  country.* 

Power  to  Take  and  Hold  Real  Estate 

549.  In  General. — ^While  it  has  been  said  that  at  common  law  cor- 
porations had  power  to  acquire  both  real  and  personal  estate  without 
limit,*  still  it  has  been  questioned  whether  this  power  was  unlimited,* 
and  it  is  clear  that  corporations  in  this  country  cannot  take  and  hold 
real  estate  for  purpose  wholly  fofeign  to  their  creation.*  For 
example  a  manufacturing  corporation  has  no  power  to  own  and  operate 
a  small  city ;  such  purposes  cannot  be  held  to  fall  within  its  incidental 
powers.'  So  in  the  absence  of  an  enabling  statute,  either  general  or 
special,  a  railroad  corporation  cannot  purchase  and  hold  real  estate 
indefinitely,  without  regard  to  ih&  uses  to  be  made  of  it,*  or  acquire 
land  for  the  purposes  of  speculation  merely.*  On  the  other  hand,  in 
order  that  a  corporation  may  have  power  to  take  and  hold  real  estate, 
it  is  well  recognized  that  such  power  need  not  be  expressly  conferred 
upon  it  It  has  implied  power  to  take  and  hold  such  real  estate  aa 
is  reasonably  necessary  to  carry  out  the  purposes  of  its  organization.*" 
So  a  railroad  corporation  has  been  held  to  have  power  to  purchase 
land,  from  which  gravel  is  to  be  taken  by  a  third  person  and  trana* 
ported  over  the  railroad;  this  being  a  proper  means  of  promoting 
the  purposes  of  its  incorporation — ^the  increasing  of  its  businesB  ia 
transportation  upon  its  railroad — and  not  as  an  object  of  trade  or 


2.  Note:  94  Am.  Dec.  386.  N.  J.  L.  610,  57  Am.  Dee.  409;  Rivan- 

3.  Starkweather  v.  American  Bible  na  Nav.  Co.  v.  Dawson,  3  Grat.  (Va.) 
See,  72  IlL  50,  22  Am.  Rep.  133.  19,  46  Am.  Dec.  183. 

But  see  In  re  Stickney's  Will,  85  Md.     Note:  94  Am.  Dec.  382. 
79,  36  Atl.  654,  60  A.  S.  B.  308,  35     7.  People  v.  Pullman's  Palace  Car 
L.R.A.  693.  Co.,  175  lU.  125,  51  N.  E.  664,  64 

Note:  60  A.  8.  B.  318.  L.R.A.  336. 

4.  Hubbard  v.  Worcester  Art  Muse-     8.  Case  v.  Kelly,  133  IT.  S.  21,  10 
um,  194  Mass.  280,  80  N.  E.  490,  10  S.  Ct  216,  33  U.  S.  (L.  ed.)  513. 
Ann.  Cas.  1025,  9  LJl.A.(N.S.)  689;     9.  Pacific  R.  Co.  v.  Seely,  45  Mo. 
Bank  of  Mich.  v.  Niles,  1  Dougl.  212, 100  Am.  Dee.  369. 

(Mich.)  401,  41  Am.  Dec.  575.  10.  Lathrop  v.  Commercial  Baok  oC 

6.  Rivanna  Nav.  Co.  v.  Dawson,  3  Scioto,  8  Dana  (Ky.)  114,  33  Am. 
Grat.  (Va.)  19,  46  Am.  Dec.  183.  Dec.  481;  Old  Colony  K.  Corp.  «, 
6.  Case  «.  TaUy,  133  U.  S.  21,  10  Evans,  6  Gray  (Mass.)  26,  66  Am. 
S.  Ct.  216,  33  U.  S.  (L.  ed.)  513;  Dec.  394;  Thompson  «.  WateiSi  26 
National  Home  Building,  etc.,  Ass'n  v.  Mich.  214,  12  Am.  Rep.  243;  Page  «, 
Home  Sav.  Bank,  181  HI.  35,  64  N.  Heineberg,  40  Vt  81,  94  Am.  Dee. 
E.  619,  72  A.  S.  R.  245,  64  L.R.A.  378  and  note:  Blunt  «.  Walker,  U 
399;  State  «.  Mansfield  Tp.  Com*rs,  23  Wis.  SSk,  78  Am.  Dee.  709. 
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speculation  in  land.^^  Likewise  the  land  which  a  canal  company  may 

purchase  is  not  limited  to  that  necessary  for  the  mere  passage  of  the 
canal.^'  Again,  vacant- land  may  be  held  by  a  corporation  where 
necessary  for  use  in  its  manufacturing  business.**  The  right  of  a 
corporation  to  purchase  real  estate  when  done  in  good  faith  for  the 
purpose  of  securing  an  indebtedness  to  it  has  frequently  been  upheld.^* 
Nor  is  a  corporation  restricted  to  present  needs,  but  it  may,  to  some 
extent,  provide  for  its  future  needs.'*  Although  the  authorities  seem 
in  favor  of  the  proposition  that  a  brewing  corporation  has  implied 
power  to  purchase  or  lease  property  to  be  used  by  retailers  of  its 
products/*  this  has  been  denied.*'  A  corporation  may  acquire  a  fee 
in  real  estate  though  created  to  exist  for  a  limited  period  only,'*  and 
a  conveyance  in  fee  to  a  corporation  which  has  a  limited  existence  is 
not  limited  to  the  life  of  the  corporation,  and  does  not,  according  to 
the  prevailing  modem  view,  give  the  grantor  a  resulting  trust  which 
will  take  effect  when  the  corporation  ceases  to  exisf  A  foreign 
corporation  which,  under  its  charter  and  the  laws  of  the  state  or 
country  in  which  it  is  organized,  is  empowered  to  take  and  hold  real 
estate,  is  permitted  by  comity  to  purchase  and  hold  real  estate  in 
another  state  or  country  unless  prohibited  from  so  doing  by  the  laws 
or  pubUc  policy  of  the  latter  state  or  country.*® 

550.  Power  to  Take  and  Hold  Leasehold.— Under  a  general  power 
to  acquire  property,  it  is  unquestioned  that  a  corporation  may  take  and 
hold  a  leasehold  estate ;  a  lease  for  years  is  but  a  bargain  and  sale  of 
the  demised  premises  for  the  time.*  A  corporation,  as  a  lessee,  may 

11.  Old  Colony  E.  Corp.  «.  Evans,  R.  778,  38  L.R.A.  240. 

6  Gray  (Mass.)  25,  66  Am.  Dec.  301.      Note:  94  Am.  Dee.  383. 

12.  Spear  u,  Crawford,  14  Wend.  19.  Wilson  v.  Leary,  120  N.  C.  90, 
(N.  y.)  20,  28  Am.  Dec  513.  26  S.  E.  030,  58  A,  S.  R.  778,  38 

IS.  People  v.  Pullman's  Palace  Car  L.R.A.  240.    See  infra,  par.  745  et 

Co.,  175  111.  125,  51  N.  E.  664,  64  seq.,  as  to  effect  of  dissolution  of  cor- 

L.R.A.  366.  poration  upon  its  property  rights. 

14.  State  SecariLy  Bank  o.  Haskins,  20.  Saint  Clara  Female  Academy  e. 
130  la.  339,  106  N.  W.  764,  8  L.R.A.  Sullivan,  116  111.  375,  6  N,  E.  183,  56 
(N.S.)  376;  Merchants'  Bank  of  St.  Am.  Rep.  776;  Thompson  v.  Waters, 
Louis  V.  Harrison,  39  Mo.  433,  93  Am.  25  Mich.  214,  12  Am.  Rep.  243;  Mis- 
Dec.  285.  souri  Lead  Mining,  etc.,  Co.  v.  Rein- 

15.  People  V.  Pullman's  Palace  Car  liard,  114  Mo.  218,  21  S.  W.  483,  35 
Co.,  175  lU.  125,  51  N.  E.  664,  64  A.  S.  R.  746;  Lumbard  v.  Aldrich,  8 
L.R.A.  366.  N.  H.  31,  28  Am.  Dee.  381;  Lancaster 

16.  Note:  47  L.R.A. (N.S.)  898.  v.  Amsterdam  Imp.  Co,,  140  N.  Y.  576. 

17.  United  States  Bre-wing  Co.  v.  35  N.  E.  96-1,  24  LJi.A.  322  and  note. 
Dolose,  etc.,  Co.,  259  111.  274,  102  N.  Note:  94  Am.  Dec.  383.  See  Fob- 
E.  753,  47  L.R.A.(N.S.)  898.  eign  Corporations  as  to  the  general 

18.  People  V.  O'Brien,  111  N.  Y.  1,  rights,  etc.,  of  foreign  corporations. 
18  N.  E.  692,  7  A.  S.  R.  684,  2  L.R.A.  1.  Abby  v.  Billups,  35  Miaa.  618,  73 
255;  Rives  v.  Dudley,  56  N.  C.  126,  Am.  Dec.  143. 

67  Am.  Dec.  231:  Wilson  v.  Learv,     Note:  94  Am.  Dec.  384. 
120  N.  C.  90,  26  S.  E.  630,  58  A.  S. 

665 


Digitized  by 


i  551 


COKPOIIATIONS 


7  R.  C.  L 


enter  into  the  usual  covenants,*  such  as  a  covenant  to  keep  the  premises 
in  repair  and  at  the  termination  of  the  lease  to  surrender  them  in  as 
good  condition  as  they  were  in  ai  the  date  of  the  lease,'  or  a  covenant 
to  keep  the  demised  premises  insured.* 

551.  Restrictions  on  Power. — It  cannot  be  doubted  that  the  powers 
incident  to  a  corporation  at  common  law  to  take  and  hold  lands  may 
be  restrained  and  limited  by  the  charter  creating  the  corporation  ox 
by  legislative  enactments  of  a  general  character.*  An  example  of  this 
may  be  found  in  the  English  statutes  of  mortmaiUj  by  which  cor- 
porations, whetlier  lay  or  ecclesiastical,  were  prohibited  from  purchas- 
ing lands  without  the  king's  license;  and  which  took  away  entirely  the 
capacity  in  that  respect  vested  in  corporations  by  the  common  law.' 
The  statutes  of  mortmain  were  never  in  force  in  the  United  States 
except  by  legislative  adoption.'  The  act  of  incorporation,  or  the 
general  law  under  which  the  corporation  is  formed,  whatever  may  be 
its  object,  usually  contains,  in  this  country,  a  specific  grant  of  a  right 
to  take  and  hold  lands,  but  restricts  it  to  certain  defined  objects,  to  a 
specific  amount  in  value,  or  to  such  as  ure  acquired  in  a  particular 
mode.  WhOTe  charters  contain  such  power  and  such  limitation,  cor- 
porations cannot  take  and  hold  real  estate  for  purposes  foreign  to 
their  institution.*  A  corporation  which  is  prohibited  from  holding 
land  directly  or  through  a  trustee  or  by  any  "device"  under  penalty 
of  escheat,  is  not,  by  owning  shares  of  stock  in  a  corporation  author- 
ized to  hold  land,  even  though  it  owns  practically  all  of  the  lat- 
ter's  stock,  to  he  deemed  as  holding  title  to  the  lands  of  the  latter 
corporation,  so  as  to  subject  it,  aa  regards  such  lands,  to  the  penalty 
of  escheat.*  The  presumption  is  that  a  deed  to  a  corporation  author- 
ized to  acquire  land  for  some  purposes  only  was  taken  by  it  for  a 

2.  Jacksonville,  etc.,  Ry.,  etc.,  Co.  Am.  Dec.  183. 

V,  Hooper,  160  U.  S.  514,  16  S.  Ct.  7.  Perin  v.  Carey,  24  How.  465,  16 

379,  40  U.  S.  (L.  ed.)  515;  Abby  v.  U.  S.  (L.  ed.)  701,  per  "Wayne,  J.; 

Billups,  35  Miss.  618,  73  Am.  Dee.  Moore  v.  Moore,  4  Dana  (Ky.)  354, 

143.  29  Am.  Dec.  417 ;  Lathrop  v.  Conimer^ 

3.  Abby  v.  Billups,  35  Miss.  618,  cial  Bank,  8  Dana  (Ky.)  114,  33  Am. 
72  Am.  Dec.  143.  Dec.  481;  Hubbard  v.  Worcester  Art 

4.  Jacksonville,  etc.,  Ry.,  etc.,  Co.  v.  Museum,  194  Mass.  280,  80  N.  E.  490, 
Hooper,  160  U.  S.  514,  J6  S.  Ct.  379,  10  Ann.  Caa.  1025,  9  L.RA.(N.S.) 
40  U.  S.  (L.  ed.)  515.  689;  Michigan  Bank  v.  Miles,  1  Doug. 

5.  Koblruss  v.  Zachery,  139  Ga.  625,  (Mich.)  401,  41  Am.  Dec.  575;  Paige 
77  S.  E.  812,  46  L.R.A.(N.S.)  72;  v.  Heineberg,  40  Vt.  81,  94  Am.  Dec. 
Mich^an  Bank  v.  Miles,  1  Doug.  378  and  note;  Rivanna  Nav.  Co.  v. 
(Mich.)  401,  41  Am.  Dec.  575;  Banks  Dawson,  3  Qrat.  (Va.)  19,  46  Am. 
V.  Poitiaux,  3  Rand.  (Va.)  13U,  15  Dec.  183. 

Am.  Dec.  706;  Rivanna  Nav.  Co.  v.  8.  Michigan  Bank  v.  Miles,  1  Dong. 

Daw.son,  3  Grat.  (Va.)  19,  46  Am.  (Mich.)  401,  41  Am.  Dec  575. 

Dec.  183.  9.  Com.  v.  New  York,  etc.,  R.  Co. 

6.  Banks  v.  Poitinux,  3  Rand.  (Va.)  132  Pa.  St  691,  19  AtL  291,  7  L.R.A 
136,  15  Am.  Dec.  706;  Rivanna  Nav.  634. 

Go.  «.  Dawson,  3  Grat.  (Va.)  19,  46 
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lawful  purpose;  if  the  actual  purpose  was  illegal,  that  must  be  allinn- 
atively  shown.** 

552.  Effect  of  Defects  in  Organization  of  Corporation. — As  hereto- 
fore shown,  if  a  corporation  has  a  de  facto  existence  a  conveyance  to 
it  vests  title  in  it  which  cannot  be  collaterally  attacked  by  individuals 
on  the  ground  that  the  corporation  has  no  de  jure  existence.^'  How- 
ever, a  grant  in  prsssenti  to  a  person  not  in  esse  at  the  time  the  deed 
is  delivered  is  inoperative;  and  a  deed  to  a  corporation  never  created 
or  organized  is  void/*  though  a  deed  to  a  corporation  dplivered  in 
escrow  to  be  delivered  to  the  grantee  after  organization,  and  which  is 
so  delivered,  is  subject  to  no  objection.*' 

Who  May  Question  Right  to  Take  and  Hold  Real  Estate 

553.  In  General. — The  state  in  whose  territory  real  estate  is  situ- 
ated may,  of  course,  in  a  proper  proceeding,  contest  the  right  of  a 
corporation  to  take  and  hold  the  same.*^  But  the  purchase  by  a  cor- 
poration of  more  real  estate  than  it  is  authorized  to  hold  is  not  void ; 
the  state  alone  can  object  to  such  acquisition,  or,  in  a  proper  case,  a 
stockholder.  As  Against  third  persons  its  title  is  valid."  Tlie  same  is 

10.  Conneoticut  Ifut.  L.  Ins.  Co.  «.  III.  23,  24  Am.  Rep.  230;  Hamshcr 
Smith,  117  Mo.  261,  22  S.  \V.  623,  38  v.  Hamsher,  132  111.  273,  23  N.  E. 
A.  S.  R.  656;  Chautauque  County  1123,  8  L.R.A,  556;  DeWitt  County 
Bank  v.  Risley,  10  N.  Y.  369,  75  Am.  Nat.  Bank  v.  Mickclbcrry,  244  HI.  77, 
Dee.  347;  MaUett  v.  Simpson,  04  N.  91  N.  E.  86, 135  A.  8.  R.  304;  Harria 
C.  37,  55  Am.  Rep.  595.  ti.  Indepen^ce  Gas  Co.,  76  Kan.  750, 

11.  See  supra,  par.  48.  92  Pac.  1123,  13  L.R.A.(N.S.)  1171; 

12.  Spring  Oarden  Bonk  v.  Hur-  Plummer  v.  Chesapeake,  etc.,  R.  Co., 
lings  Lumber  Co.,  32  W.  Ta.  357,  9  143  Ky.  102, 136  S.  W.  162,  33  L.R.A. 
S.  E.  243,  3  L.R.A.  583.  See  also  (N.S.)  3G2;  Hanson  v.  LitUe  Sisters, 
DSEDS.  etc.,  79  Md.  434,  32  Atl.  1062,  32 

13.  Spring  Oaiden  Bank  v.  Hur-  L.RA.  293  and  note;  Beli±er  Sugar 
lings  Lumber  Co.,  32  W.  Va.  357,  9  Refining  Co.  v.  St.  Louis  Grain  Kle- 
S.  E.  243,  3  L.R.A.  683.  vator  Co.,  101  Mo.  102,  13  S.  W.  822, 

14.  People  V.  Pnlbnan's  Palace  Car  8  L.RA.  801;  Conneeticnt  Mut.  L. 
Co.,  175  liL  126,  51  N.  E.  664.  64  Ins.  Co.  v.  Smith,  117  Mo.  261,  22  S. 
LJI.A  366.  W.  623,  38  A.  S.  R.  656;  Mallett  «. 

Note;  17  Ann.  Cas.  531.  Simpson,  94  N.  C.  37,  55  Am.  Rep. 

16.  Bnnyan  v.  Coster,  14  Pet.  122,  595;  Scott  t).  Fanners'  ete.,  Nat.  Bank, 
10  U.  S.  (L.  ed.)  382;  Union  Nat.  97  Tex.  31,  75  S.  W.  7,  104  A.  S.  E. 
Bank  «.  Matthews,  98  U.  8.  621,  25  835;  Banks  v.  Poitiauz,  3  Rand.  (Va.) 
IT.  S.  (L.  ed.)  188;  Cowell  v.  Colorado  136,  15  Am.  Dec  706;  Puget  Sound 
Springs  Co.,  100  V.  S.  55,  25  U.  S.  Nat.  Bank  v.  Fisher,  52  Wash.  246, 
(L  ed.)  547;  Reynolds  c.  Ctawfords-  100  Pac.  724,  17  Ann.  Cas.  . 526  and 
ville  First  Nat.  Bank,  112  U.  S.  405,  note;  Blunt  «.  Walker,  11  Wis.  334, 
6  S.  Ct.  213,  28  U.  S.  (L.  ed.)  733;  78  Am.  Deo.  709;  John  V.  Farwell  Co. 
Fritts  ».  Pahner,  132  U.  S.  282,  10  v.  Wolf,  96  Wis.  10,  70  N.  W.  289, 
8.  GL  93,  33  U.  S.  {L.  ed.)  317;  Kohl-  71  N.  W.  109,  65  A.  S.  R.  22,  37 
nus  «.  Zadbexy,  139  Ga.  625,  77  S.  E.  L.RA.  138. 

812,  46  LJLA.(N.S.)  72  and  note;  Notes:  94  Am.  Dec.  382;  2  LJtA. 
Hough  V.  Cook  County  Land  Co.,  73  887. 
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true,  as  a  general  rule,  as  to  the  right  of  a  fordgn  corporation  to  take 
and  hold  real  estate^*  In  the  ca^e  of  corporations  created  by  the 
federal  government,  such  as  national  banks,  only  the  federal  gov^- 
ment  can  raise  the  objection  that  a  purchase  by  such  a  corporation 
was  ultra  vires.^'  A  grantor  cannot  assail  his  conveyance  on  the 
•  ground  that  the  corporate  grantee  had  no  capacity  to  take  and  hold 
the  land  conveyed. ^®  Nor  does  a  municipal  corporation  possess  the 
power  of  the  state  in  this  respect.**  If  there  has  been  no  objection  on 
the  part  of,  the  state  to  the  acquisition  of  real  estate  by  a  corporation 
its  conveyance  of  the  realty  so  acquired  will  transfer  a  good  title.^* 
A  collateral  attack  upon  the  title  to  real  estate  conveyed  to  corporar 
tiens  may,  of  course,  be  authorized  by  statute ;  *  and  if  the  statute 
makes  a  conveyance  to  a  corporation  absolutely  void,  there  would 
seem  to  be  no  reason  why  an  individual  affected  by  such  acquisition 
may  not  show  that  fact  and  take  advantage  of  it." 

554.  Devise  to  CorporatioM. — The  decisions  upon  the  right  of  the 
heirs  of  a  testator  to  attack  a  devise  to  a  corporation  on  account  of  its 
incapacity  to  take  and  hold  real  estate  are  conflicting.  The  better  rule 
seems  to  be  that  the  question  of  the  legal  capacity  of  a  corporation  to 
take  a  devise  of  realty  in  excess  of  the  amount  prescribed  by  its  charter 
or  by  reason  of  its  incapacity  to  take  and  hold  real  estate,  no  restriction 
on  the  power  to  devise  being  involved,  cannot  be  raised  collaterally  by 
private  persons,  such  as  the  testator's  heirs.*  .This  has  been  Ukened  to 


16.  Runyan  v.  Coster,  14  Pet  122,  18.  Hongh  v.  Cook  County  Land 
10  U.  S.  (L.  ed.)  382;  Pritts  v.  Pal-  Co.,  73  111.  23,  24  Am.  Rep.  230. 
mer,  132  U.  S.  282,  10  S.  Ct.  93.  33  19.  Blair  v.  Chicago,  201  U.  S.  400, 
U.  S.  (L.  ed.)  317;  Seymour  v.  Slide,  26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801. 
etc..  Gold  Mines,  153  U.  S.  523,  14  20.  Banks  v.  Poitiaus,  3  Rand. 
S.  Ct.  847,  38  U.  S.  (L.  ed.)  807;  (Va.)  136,  15  Am.  Dec.  706;  Oregon 
American  Mortg.  Co.  v.  Tennills,  87  Mortg.  Co.  v.  Carstena,  16  Wash.  165, 
Ga.  28,  13  S.  E.  158,  12  L.R.A.  529;  47  Pae.  421,  35  L.R.A.  84L 

Myers  v.  McGavock,  39  Neb.  843,  58  Note:  17  Ann.  Cas.  529. 

N.  W.  622,  42  A.  S.  R.  627;  Lancaster  1.  Connecticut  Mut.  L.  Ins.  Co.  v. 

V.  Amsterdam  Imp.  Co.,  140  N.  Y.  Smith,  117  Mo.  261,  22  S.  VIT.  623,  38 

676,  35  N.  E.  964,  24  L.R.A.  322  and  A.  S.  R.  656. 

note;  Hanna  v.  Kelsey  Realtv  Co.,  2.  Hanna  v.  Kelscy  Realty  Co.,  145 

145  Wis.  276, 129  N.  W.  1080, 140  A.  Wis.  276,  129  N.  W.  1080,  140  A. 

S.  R.  1075,  33  L.R.A.(N.S.)  855  and  S.  R.  1075,  33  L.RA.(N.S.)  355  and 

note.  note. 

Notes:  32  L.R.A.  293;  17  Ann.  Caa.  3.  Jones  v.  Uabersham,  107  U.  S. 

630,  174,  2  S.  Ct.  336,  27  U.  S.  (L.  ed.) 

17.  Union  Nat.  Bank  u,  Matthews,  401;  Hamsher  v.  Hamsher,  132  111. 
98  U.  S.  621,  25  U.  S.  (L.  ed.)  138;  273,  23  N.  E.  1123,  8  L.R.A.  656; 
National  Bank  v.  Whitncv,  103  U.  S.  Farrington  v.  Putnam,  fO  Me.  405, 
99,  26  U.  8.  (L.  ed.)  443;  Re\-nolds  37  Atl.  652,  38  L.R.A.  339;  Hanson 
V.  Crawfordsville  Tirst  Nat  BanlE,  112  v.  Little  Sisters,  etc.,  79  Md.  434,  33 
U.  S.  405,  5  S.  Ct.  213,  28  U.  S.  (L.  Atl.  1052,  32  L.R.A.  293  and  note; 
ed.)  733;  Puget  Sound  Nat.  BanV  r.  In  re  Stickney,  85  Md.  79,  36  Atl.  654, 
I^ier,  52  Wash.  246,  100  Pae.  724,  60  A.  S.  R.  308  and  note,  35  L.R.A. 
17  Ann.  Cas.  526  and  note.  693;  Hubbard  «.  Worcester  Art  Mnse- 
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the  old  law  aa  to  conveyances  to  aliens;  such  conveyances,  whether  by 

grant  or  devise,  were  good  as  against  every  one  but  the  state,  and 
could  be  set  aside  only  after  office  found.*  In  a  number  of  cases, 
however,  the  right  of  heirs  to  contest  the  validity  of  a  devise  to  a 
corporation  on  account  of  its  want  of  capacity  to  take  the  devise  has 
been  upheld;'  and  where  the  restriction  on  the  power  of  the  cor- 
poration to  tike  by  devise  is  involved  in  the  power  of  the  testator  to 
devise,  heretofore  referred  to.*  the  heii-s  of  the  testator  may  question 
the  validity  of  tlie  devise.'  Some  judges,  in  holding  that  such  titles 
cannot  be  taken  under  wills,  endeavor  to  found  a  distinction  upon 
the  executed  character  of  a  title  by  grant,  and  suggest  that  a  devise  or 
bequest  is  executory,  a  distinction  not  based  on  reason,  it  would  seem.* 
555.  Actions  to  Protect  Title  of  Corporation. — Where  a  corporation 
has  acquired  title  to  land,  though  as  against  the  state  it  has  no  author- 
ity to  hold  the  same,  it  may  maintain  the  usutd  actions  to  protect  its 
title  and  possession,  and  the  want  of  capacity  to  hold  the  real  estate 
cannot  be  set  up  by  the  defendant  as  a  defense.'  Thus  although  its 
purchase  may  have  been  ultra  vires  a  corporation  may  maintain  an 
action  of  ejectment  to  recover  po.si:Cs.sion  of  land,'**  or  an  action  for 
a  trespass  upon  land  held  by  it,*^  or  a  suit  in  equity  to  quiet  its  title 
or  remove  a  cloud  on  its  title  or  restrain  the  commission  of  trespassc-i 
upon  land,**  or  an  action  by  a  corporation  for  the  purchase  price 
of  land  conveyed  by  if  Likewise  a  corporation  may  maintain 
an  action  to  recover  the  rent  agreed  to  be  paid  for  premises,  and  its 
lessee  will  not  be  permitted  to  defend  the  action  upon  the  ground 
that   the   corporation   exceeded   its   powers   in   possessing  the 

urn,  104  Mass.  280,  80  N.  E.  490,  10  um,  lU  Mass.  280,  80  N.  E.  490,  10 
Ann.  Cas.  1025,  9  L.R.A.(N.8.)  689  Aim.  Cas.  1025,  9  L.R.A.(N.S.)  689. 
and  note;  Wade  v.  American  Coloni-  9.  Notes:  46  L.R^.(N.S.)  81;  17 
zation  Soe.,  7  Smedes  &  M.  (Miss.)  Ann.  Cas.  531. 

663,  45  Am.  Dec.  324.  10.  Seymour   v.   Slide,   etc..  Gold 

4.  Hubbard  i;.  Worcester  Art  Muse-  Mines,  153  U.  S.  523,  14  S.  Ct.  847, 
um,  194  Mass.  280,  80  N.  E.  490,  10  38  U.  S.  (L.  ed.)  807;  Mallctt  v. 
Ann.  Cas.  1025,  9  L.R.A.(N.S.)  689.  Simpson,  94  N.  C,  37,  65  Am.  Rep. 
See  AuENS,  vol.  1,  p.  806,  as  to  the  594. 

general  r^hts  of  aliens  as  r^^ards  real  Notes:  32  L.R.A.  296  ;  46  LJt.A. 
property.  (N.S.)  82;  17  Ann.  Cas.  531. 

5.  Kennett  v.  Kidd,  87  Kan.  652,  11.  Notes:  32  L.RA.  295;  17  Ann. 
125  Pac.  36,  Ann.  Cas.  1914A  592,  44  Cas.  531. 

LJlJt.(N.S.)  544  and  note.  12.  Blair  t;.  Chicago,  201  U.  S.  400, 

Notes:  60  A.  S.  R.  319;  32  LJIA.  26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801 ; 
297  ;  9  L.R.A.(N.S.)  690.  Paget  Sound  Nat.  Bank  v.  Fisher, 

6.  See  supra,  par.  548.  62  Wash.  246,  100  Pae.  724,  17  Ann. 

7.  McGraw's  Estate,  111  N.  Y.  66,  Cas.  526  and  note. 

19  N.  B.  233,  2  hM.A.  387.  Note:  46  L.R.A.(N.S.)  79,  80,  83. 

Note:  60  A.  S.  R.  318.  13.  Notes:  32  L.RA.  295  ;  46  L.B^ 

&  Hubbard  t>.  Worcester  Art  Muse-  (N.S.)  79,  83;  17  Ann.  Gas.  631. 
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property;  **  or  it  may  maintain  an  action  on  a  contact  of  guaranty 
by  a  third  person  that  the  rent  reserved  should  be  paid.^' 

556.  Specific  Performance  of  Contract  of  Sale. — ^Although  a  corpo- 
ration has  been  permitted  to  maintain  a  suit  to  compel  the  specific 
performance  of  a  contract  to  convey  land  to  it,  where  the  refusal  to 
complete  the  contract  would  operate  as  a  gross  fraud  upon  it  by  reason 
of  extensive  improvements  erected  by  it  upon  the  land,^*  the  general 
rule  is  that  a  court  of  equity  should  not  interfere  in  behalf  of  the 
corporation  to  compel  the  specific  enforcement  of  a  contract  to  con- 
vey land  to  the  corporation  which  it  had  no  power  under  its  charter 
to  acquire  and  hold,  a  distinction  being  drawn  between  executed  and 
executory  contracts.*'  If  there  has  been  no  objection  on  the  part 
of  the  state  to  the  acquisition  of  land  by  the  corporation,  its  conveyance 
will  carry  a  good  title;  so  it  has  been  held  no  objection  to  a  bill 
by  a  corporation  to  compel  the  specific  performance  of  a  contract  for 
the  purchase  of  land  from  the  corporation,  that  the  corporation  was 
not  authorized  to  hold  the  land.** 

Power  to  Take  Secunties 

557.  tn  General. — ^The  authorities  recognize  the  general  power  of 

a  corporation,  unless  there  is  some  provision  to  the  contrary  in  ite 
charter  or  tlie  general  statutes,  to  receive  securities  for  debts  created 
in  the  usual  course  of  business,  in  the  same  manner  as  individuals. 
It  has  this  power  as  an  incident  to  that  of  entering  into  the  contracts 
out  of  which  the  indebtedness  arose,*"  and  this  includes  the  power  to 
take  commercial  paper  payable  to  itself  for  indebtedness  owing  it.* 
Nor  is  a  corporation,  such  as  a  bank,  restricted  by  its  charter  to  deal- 
ings in  commercial  paper,  prohibited  from  taking  an  assignment  from 
a  vendor  of  real  estate  of  the  purchaser's  agreement  to  pay  the  pur- 
ch^  money,  where  the  taking  of  such  assignment  is  necessary  to 

14.  Notes:  46  L.BJi..(N.S.)  79,  83;  Dec.  369;  Connecticut  Mut.  L.  Ins. 
17  Ann.  Gas.  531.  Co.  v.  Smith,  117  Mo.  261,  22  S.  W. 

15.  Conneetieat  Mut.  L.  Ins.  Co.  v.  G23,  38  A.  S.  R.  656. 
Smith,  117  Mo.  261,  22  S.  \V,  623,  Note:  32  L.R.A.  296. 
38  A.  S.  R.  656.  18.  See  supra,  par.  553. 

Notes:  46  L.R.A.(N.S.)  83;  17  Ann.  19.  Banks  v.  Poitiaux,  3  Rand. 
Cas.  53L  (Va.)  136,  15  Am.  Dec.  706. 

16.  Notes:  46  L.E.A.(N.S.)  84;  17      Note:  32  L.R.A.  295. 

Ann.  Cas.  532.  20.  Mclntire  v.  Preston,  6  Oilman 

17.  Case  v.  Kelly,  133  U.  S.  21,  (Dl.)  48,  48  Am.  Dec.  321;  Goodrich 
10  S.  Ct.  216,  38  U.  S.  (L.  ed.)  513;  v.  Reynolds,  31  III.  490,  83  Am.  Dee. 
Kohlruss  V.  Zachery,  139  Ga.  625,  77  240 ;  Blunt  v.  "Walker,  11  Wis.  334,  78 
S.  E.  812,  46  L.R.A.(N.S.)  72  and  Am.  Dec.  709. 

note;  Michigan  Bank  v.  Niles,  1  Dou}^.      1.  Melnlire  tj.  Preston,  5  Gilman 
(Mich.)  401,  41  Am.  Dec.  575;  Pacific  (HI.)  48,  48  Am.  Dec.  321. 
R.  Co.  V.  Scely,  45  Mo.  212,  100  Am. 
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secure  a  debt  previously  contracted.'  Unquestionably  a  corporation 
may  be  the  holder  of  a  chattel  mortgage,  and  when  a  statute  requires 
tiiat  there  shall  be  annexed  to  chattel  mortgages  an  affidavit  of  the 
holder,  his  agent  or  attorney,  stating  the  consideration  of  the  mort- 
gage, etc.,  Ihe  affidavit  of  consideration  may  be  made  in  its  behalf  by 
an  officer  thereof  acting  under  the  authority  of  the  corporation  and 
possessed  of  the  requisite  knowledge  to  make  such  affidavit  as  the 
law  prescribes.* 

558.  Mortgage  on  Real  Estate^ — It  is  well  recognized  that  a  cor- 
poration, unless  there  is  some  provision  to  the  contrary  in  its  charter 
or  the  general  statutes,  bas  the  power  to  take  and  enforce  a  mortgage 
on  real  estate  as  security  for  indebtedness  to  it  incurred  in  the  ordinary 
course  of  its  business.*  And  a  charter  provision  that  the  corporation 
shall  not  hold,  purchase  or  deal  in  any  lands  other  than  such  as  are 
necessary  for  use  in  carrying  out  the  purposes  of  its  creation,  does  not 
prohibit  it  from  taking  a  mortgage  on  real  estate  to  secure  an  indebted- 
ness to  it.  Such  a  provision  is  intended  to  prohibit  the  corporation 
from  purchasing,  holding,  or  dealing  in  real  estate  directly,  and  in  a 
manner  unconnected  with  the  lawful  and  proper  management  and 
control  of  its  affairs  and  business,  and  not  to  prevent  its  acquiring  an 
interest  therein  incidentally,  whenever  in  the  proper  exercise  of  its 
powers  it  becomes  necessary  for  it  to  do  so  in  order  to  protect  its 
legal  rights.*  The  power  of  banking  corporations  to  take  mortgages 
on  veaX  estate  has  been  considered  elsewhere.* 

Power  to  Alienate  Property 

559.  In  General. — corporation  has  full  power  to  alienate  its 
property  both  real  and  personal,  unless  restricted  by  its  charter. 
Ownership  of  property,  whether  real  or  personal,  carries  with  it  the 
same  general  power  of  disposition,  in  corporations  as  in  individuals, 
except  where  that  power  is  restrained  by  statute  or  by  considerations 
of  public  policy.'   As  applied  to  general  business  corporatioi^  this 

2.  Lagow  tj.  Badollot,  1  Blaekf.  County  Canning  Co.,  72  la.  666,  34 
(Ind.)  416,  12  Am.  Dec.  258.  N.  W.  467,  2  A.  S.  R.  263;  Jjcatbers  v. 

3.  American  Soda  Fountain  Co.  «.  Janney,  41  La.  Ann.  1120,  6  So.  884, 
Stolzenback,  7o  N.  J.  I*  721,  68  Atl.  6  L.K.A.  661  and  note;  Com.  v.  Smith, 
1078,  127  A.  S.  E.  822,  16  L.K.A.  10  Allen  (Mass.)  448,  87  Am.  Dec. 
(N.S.)  703.  672;  Leggett  v.  New  Jersey  Mfg.,  etc., 

4.  Lathrop  v.  Commercial  Bank,  8  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  728 
Dana  (Ky.)  114,  33  Am.  Dec.  481;  and  note;  Reformed  Protestant  Duteh 
Blunt  V.  Walker,  11  Wis.  334,  78  Ajn.  Church  v.  Mott,  7  Paige  (N.  Y.)  77, 
Dec.  709.  32  Am.  Dec.  613;  Benbow  v.  Cook, 

6.  Blunt  V.  Walker,  U  Wis.  334,  78  115  N.  C.  324,  20  S.  B.  453,  44  A. 

Am.  Dec.  709.  S.  R.  454;  Coe  «.  Columbus,  etc.,  R. 

6.  See  Banks,  vol.  3,  p.  430.  Co.,  10  Ohio  St.  372,  75  Am.  Dec.  518; 

7.  Johnston  v.  Crawley,  25  Ga.  316,  Hearst  v.  Putnam  Min.  Co..  28  Utah 
71  Am.  Deo.  173;  Warfield  v.  Marshall  184,  77  Pac.  753,  107  A.  S.  R.  698,  66 
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includes  the  power  to  alienate  its  entire  property.*  The  only  interest 
the  public  has  in  the  continuance  of  the  business  of  a  strictly  private 
corporation  is  the  remote  general  interest  which  it  has  in  the  proper 
development  of  the  resources  of  the  country.  If  it  is  found  from 
experience  that  the  interest  of  the  corporators  and  creditors  requires 
that  the  business  should  not  be  carried  on  upon  so  large  a  scale,  or 
that  it  should  cesise  entirely,  and  the  disposal  and  conveyance  of  a 
part  or  the  whole  of  the  property  is  necessary  to  a  reduction  or  cessation 
of  the  business,  and  the  stockholders  consent  or  do  "not  object,  there 
is  nothing  in  sound  public  policy  to  prevent  the  sale  or  conveyance  of 
all  its  property  for  such  purpose.'  Accordingly  a  business  corporation, 
with  the  object  in  view  of  winding  up  its  business,  has  power,  unless 
expressly  restricted,  to  sell  all  its  property  to  another  corporation  and 
take  in  payment  the  stock  of  the  purchasing  corporation.*'  The 
implied  power  of  a  corporation  to  alienate  its  property  extends  not  only 
to  chattels  but  also  to  commercial  paper  and  other  cboses  in  action 
which  are  transferable  by  indorsement  or  assignment.^*  A  coi-pora- 
tion  to  dissolve  which  proceedings  have  been  instituted  on  behalf  of 
the  state,  has  at  any  time  prior  to  the  decree  of  dissolution  the  same 
power  to  dispose  of  its  property  honestly  and  in  good  faith  that  any 
other  corporation  has.** 

560.  Quasi  Public  Corporations. — The  general  principle  that  -cor- 
porations may  sell  their  real  or  personal  property,  at  their  pleasure, 
is  subject  to  exceptions  from  the  nature  and  purposes  of  some  of  them, 
and  from  the  duties  and  liabilities  imposed  on  them  by  their  charters. 

L.R.A.  7S4i   Banks  v.   Poitiaux,  3  Note:  23  Am.  Dec.  741. 

Hand.  (Va.)  136,  15  Am.  Dec.  706.  There  is  some  authority,  however, 

Notes:  99  Am.  Dee.  333  ;  70  A.  S.  R.  to  the  eSect  that  while  a  corporation 

163.  may  sell  its  property  to  pay  debts,  or 

8.  White  Water  Valley  Canal  Co.  to  carry  on  its  business,  it  caanot  sell 
V.  Vallette,  21  How.  414,  16  U.  S.  its  property  in  order  to  deprive  itself 
(L.  ed.)  154;  Hoeiie  v.  Pollak,  118  of  existence.   People  v.  Ballard,  134 
Ala.  617,  24  So.  349,  72  A.  S.  R.  189;  n.  Y.  269,  32  N.  E.  54, 17  L.R.A.  737; 
Minera'  Ditch  Co   v.  Zellerbach,  37  ggg  (jso  McCutcheon  v.  Merx  Cap- 
Cal.  543,  99  Am.  Dec.  300  and  note;  ^^j^  Co.,  71  Fed.  787,  37  U.  S.  App. 
Baell  t>.  Buckingham,  16  la  284  85  ggg        ^       A.  108,  31  L.R.A.  m. 
Am.  Dec.  516;  State  «.  Western  Im-  g            ,  j^.^  ^'  Zellerbach. 
gatmg  Canal  Co.  40  Kan.  96,  19  Pae.  ^  ,               .  ^TT 
349,  10  A.  S.  R.  166;  Leather  v,  Jan-  ^^^^^'^  ^^3.  99  Am.  Dec  300. 
ney  41  La.  Ann.  1120,  6  So.  884,  6  J?'  f^V^^"'  P"'  ^35  et  seq 
LJI.A.  661;  Treadwell  v.  Salisbury  ,11;  ^J^^^^^^  ^-  Piston,  5  Gxlman 
Mfg.  Co.,  7  Gray  (Mass.)  393,  66  Am.  (I"-)  ^8,  48  Am.  Dec.  321. 
Dec.  490;  Tanner  t>.  Lindell  R.  Co.,  180  12.  Havemeyer  «.  Superior  Ct.,  84 
Mo.  1,  79  S.  W.  165, 103  A.  S.  R.  534  Oal.  327,  24  Pae.  121,  18  A.  S.  R.  192, 
and  note;  Benbow  tj.  Cook,  115  N.  C.  10  L.R.A.  627.    See  infra,  par.  707 
324,  20  S.  E.  453,  44  A.  S.  R.  454;  et  seq.,  as  to  the  general  matter  con- 
Phillips  V.  Providence  Steam  Engine  nected  with  the  dissolntion  and  idr> 
Co.,  21  R.  I.  302,  43  Atl.  598,  45  feiture  of  corporate  fraaehisea. 
L.R.A.  560. 
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Corporations  for  public  objects,  to  which  large  powers  are  given  to 
enable  them  to  accommodate  the  public,  and  upon  which  public  duties 
are  imposed  for  the  benefit  of  tlie  community,  are  generally  held  to 
be  disabled  to  do  any  act  which  would  amount  to  a  renunciation  of 
their'duty  to  the  public,  or  which  would  directly  and  necessarily  dis- 
able them  from  performing  it  And  this  principle  includes  an  aliena- 
tion of  their  property.** 

561.  Prejudice  to  Creditors. — Of  course  a  corporation  holds  its 
property  subject  to  the  payment  of  the  corporate  debts,  and  wjien  a 
corporation  sells  or  transfers  its  entire  property  to  a  purchaser,  know- 
ing the  fact,  the  latter  is  chargeable  with  knowledge  that  the  property 
is  subject  to  the  corporate  debt.-:,  and  that  equity  will,  in  proper  coses, 
allow  the  corporate  creditors  to  follow  the  property  into  the  hands  of 
the  purchaser  for  satisfaction  of  tlieir  claims.**  This  is  frequently 
done  when  a  corporation  sells  its  property  to  another,  thereby  forming 
anew  corporation  composed  mostly,  if  not  wholly,  of  the  same  persons. 
The  transaction  is  fraudulent  and  void  as  to  the  creditors  of  the  old 
corporation  not  assenting  thereto,  and  persons  who  hold  stock  in  the 
new  corporation,  solely  in  consideration  of  their  claims  as  creditors 
or  stockholders  of  the  old  one,  are  chargeable  with  notice  of  the 
fraud,  and  are  not  innocent  purchasers  as  against  creditors  of  the  old 
corporation  who  did  not  assent  to  tiie  change.  The  latter  may  follow 
the  specific  property  of  the  old  corporation,  as  in  other  cases  of  trans- 


13.  Que  V.  Tide  Water  Canal  Co.,  24  24  Atl.  964,  17  L.R.A.  97:  Rveraon  v. 
How.  257,  16  U.  S.  (L.  ed.)  C35;  Morris  Canal,  etc.,  Co.  71  N.  J.  L.  381, 
Thomas  v.  West  Jersey  K.  Co.,  101  U.  59  Atl.  29,  2  Ann.  Gas.  859  and  note; 
S.  71,  25  U.  S.  (L.  cd.)  950;  Penn-  Abbott  v.  Johnstown,  etc.,  Co.,  80  N. 
sylvania  R.  K.  Co.  v.  St.  Louis,  etc.,  R.  Y.  27,  36  Am.  Rep.  572;  Coe  v.  Co- 
Cc,  118  U.  S.  630,  7  S.  Ct.  24,  30  Iambus,  etc.,  B.  Co.,  10  Ohio  St.  372, 
U.  S.  (L.  ed.)  284;  Central  Transp.  75  Am.  Dec.  618  and  note;  Lakin  v. 
Co.  ti,  Pullman's  Palace  Car  Co.,  139  Willamette  Valley,  etc.,  R.  Co.,  13 
U.  S.  24,  11  S.  Ct.  478,  35  U.  S.  Ore.  43(i,  11  Pac.  68,  57  Am.  Rep. 
(L.  ed.)  55;  Memphis,  etc.,  R.  Co.  v.  25;  Susquehanna  Canal  Co.  v.  Bon- 
Grayson,  88  Ala.  572,  7  So.  122,  16  ham,  9  Watts  &  S.  (Pa.)  27,  42  Am. 
A.  S.  R.  69;  Visalia  Gas,  etc.,  Co.  v.  Dec.  315;  Johnson  Co.  v.  Miller,  174 
Simms,  104  Cal.  326,  37  Pac.  1042,  Pa.  St.  GD5,  34  Atl.  316,  52  A.  S.  R. 
43  A.  S.  R.  105;  Pueblo,  etc.,  R.  Co.  833;  Smith  v.  Cornelius,  41  W.  Va. 
V.  Taylor,  6  Colo.  1,  45  Am.  Rep.  512;  59,  23  S.  E.  599,  30  L.R.A.  747. 
Singleton  v.  Southwestern  R.  Co.,  70  Notes;  23  Am.  Dec.  741;  75  Am. 
Ga.  464,  48  Am.  Rep.  574;  Georgia  R.,  Dec.  548  ;  99  Am.  Dec  334;  103  A. 
etc.,  Co.  V.  Haas,  127  Ga.  187,  66  S.  S.  R.  555. 

E.  313,  119  A.  S.  R.  327,  9  Ann.  Cas.  14.  Leathers  u.  Janney,  41  La.  Ann. 
677;  Chicago  Gas  Light,  etc.,  Co.  v.  1120,  6  So.  884,  6  L.R.A.  661;  Cole  v. 
Peoples  Gas  Light,  etc.,  Co.,  121  111.  Millerton  Iron  Co.,  133  N.  Y.  164,  30 
530,  13  N.  E.  169,  2  A.  S.  R.  124;  N.  E.  847,  28  A.  S.  R.  615;  Ex  p. 
Richardson  v.  Sibley,  11  Allen  Sav.  Bank  of  Rock  Hill,  73  S.  C,  393. 
(Mass.)  65,  87  Am.  Dec.  700;  Stock-  53  S.  B.  814,  5  LJLA.(N.S.)  620  anu 
too  «.  Central  R.  Co.,  60  N.  J.  £q.  52,  note. 
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fera  fraudulent  as  to  creditors.**  Still  a  purc]iaser  from  a  corporation 
is  not  bound  to  follow  the  price  into  the  hands  of  the  seller^  and  see 
to  the  just  and  proper  distribution  of  it  among  the  latter's  stock- 
holders and  creditors.  In  the  absence  of  fraudulent  connivance  or 
collusion  to  wrong  the  stockliolders  or  creditors,  the  purchaser  dis- 
charges his  obligation  by  paying  the  price  to  the  competent  officers 
of  the  selling  corporation,  who  are  the  agents  of  the  stockholders  and 
to  whom  the  latter  must  look  for  the  protection  of  their  rights." 
When  a  disposition  of  the  property  of  a  corporation  is  assailed  by  its 
creditors,  they  axe  not  clothed  with  the  right  of  the  corporation  or  of 
its  stockholders  to  set  aside  the  transaction,  regardless  of  its  fairness 
or  unfairness,  on  the  ground  that  it  was  entered  into  by  representatives 
of  the  corporation  who  had  put  themselves  in  a  relation  antagonistic 
to  the  interests  of  their  principal.  The  right  of  the  creditor  to  impeach 
the  transaction  depends  upon  its  fraudulent  character.  The  mere  fact 
that  the  corporation,  in  disposing  of  its  property,  dealt  with  persons 
who  at  the  same  time  were  charged  with  the  duty  of  representang 
its  interests,  does  not,  by  itself,  render  the  transaction  fraudulent.*' 
The  mere  fact  that  a  corporation  at  the  time  of  conveying  its  property 
failed  to  provide  for  the  payment  of  a  single  contested  claim  does  not 
raise  a  presumption  that  tlie  sale  was  made  to  defraud  creditors,  where 
the  circumstances  tend  to  show  that  there  was  no  actual  fraud.**  As  a 
general  rule  subsequent  creditors  cannot  complain  of  a  disposition  of 
property  by  a  corporation,  unless  such  di^osition  was  made  with 
intent  to  hinder,  delay,  or  defraud  them,  and  actually  had  that  effct't.** 
562.  Prejudice  to  Dissenting  Stockholders. — ^While  a  corporation 
has  general  power  to  sell  or  convey  its  property,  and  the  majority  of 
the  stockholders  through  the  directors  have  the  right  to  control  the 
affairs  of  the  corporation,  still  the  majority  are  not  permitted  to  exer- 
cise the  corporate  powers  to  prevent  or  destroy  the  original  purposes 
of  the  corporation,  and  in  case  of  a  prosperous  going  corporation  it 
is  not  in  their  power  to  authorize  the  sale  of  all  the  corporate  prop- 
erty and  thereby  practically  extinguish  the  existence  of  the  corpora- 
tion, against  the  dissent  of  the  minority.  The  courts  do  not  hesitate 
to  set  aside  a  transfer  of  corporate  property  made  with  the  consent 

16.  Martin  v.  Zellerbach,  38  CaL  So.  290,  36  A.  S.  R.  251.  See  FitAti»- 

300,  99  Am.  Dec.  965;  Slattery  o.  St.  ulent  Cokvetanges. 

hovas,  eU,,  Tranip.  Co.,  91  Mo.  217,  18.  MisBouri  Lead  Mining,  etc..  Go. 

4  S.  W.  79,  60  Am.  Rep.  245;  Mont-  v.  Reinhard,  114  Mo.  218,  21  S.  W. 

gomery  Web  Co.  v.  Dienelt,  133  Pa.  488,  35  A.  S.  R.  746, 

St.  585,  19  Atl  428.  19  A.  S.  R.  663.  19.  Wilson  «.  Stevens,  129  Ala.  630, 

Note:  59  A.  S.  H.  551;  15  LJtA.  29  So.  678,  87  A.  S.  R.  86. 

(N.S.)  530.  And  see  Fraudulent  GomntrAHcaBa 

16.  Leathers  v.  Janney,  41  La.  Ann.  as  to  the  general  right  of  a  mlneqiMnt 
1120,  6  So.  884,  6  L.R.A.  661.  creditor  to  attack  a  frandnlent  eofr 

17.  O'Cooner   Miii.,   etc.,   Co.   v.  veyance. 
Coosa  Fomaee  Co.,  95  Ala.  614,  10 

574 


Digitized  by  Google 


'/  B.  C.  L. 


CORPOKATIONS 


563,  564 


of  a  majority  of  the  stockholders  in  fraud  of  the  rights  of  a  dusenting 
minority.-o  On  the  other  hand  the  majority  in  interest  in  a  corpora- 
tion have  the  right  to  rule  within  reasonable  bounds,  and  while  they 
have  no  right,  arbitrarily  or  oppressively,  to  close  out  the  corporation, 
and  sell  all  of  its  property  to  tiioir  own  advantage,  yet  they  are  not 
compelled  to  continue  an  unprofitable  business,  nor  to  pay  the  minority 
more  than  their  stock  is  worth,  for  the  privilege  of  dosing  out  tin 
corporation.* 

563.  Power  to  Lease. — The  power  to  alienate  includes  the  power  to 
convey  a  lesser  estate  as  well  as  in  fee; '  and  a  cotporation  under  its 
general  power  to  alienate  its  real  estate  has  power  to  grant  a  lease.* 
And  the  phrase  "otherwise  convey,"  contained  in  a  statute  providing 
that  every  private  corporation,  as  such,  has  power  to  hold,  purchase, 
sell,  mortgage,  or  otherwise  convey  such  real  and  personal  estate 
as  the  purposes  of  the  corporation  shall  require  empowers  a  corporar 
tion  to  lease  its  lands.*  Where  a  strictly  private  corporation  finds 
it  cannot  profitably  continue  operations,  and  financial  exigencies  exist 
rendering  such  action  necessary  or  appropriate,  it  may  lawfully  mf*^e 
a  lease  of  its  entire  property  for  a  term  of  years,  although  no  expr^ 
authority  to  lease  is  contained  in  tlie  articles  of  incorporation.*  An 
express  restriction  on  the  power  to  alienate  has  been  held  to  include 
a  restriction  on  the  power  to  grant  a  lease.* 

564.  Power  to  Hake  Assignment  for  Benefit  of  Creditors. — ^It  is 
uniformly  recognized  that  a  corporation  under  its  general  power  to 
contract,  acquire,  and  transfer  property  has  power  to  make  an  assign- 
ment for  the  benefit  of  creditors.'  This  rule  is  not  affected  by  the 
fact  that  the  legislature,  in  a  corporation's  charter,  has  provided  that 
the  stockholders  shall  be  individually  liable  to  the  payment  of  all  its 
debts.®  In  some  instances  statutes  have  been  enacted  expressly  regulat- 

20.  Wheeler  v.  Abilene  Nat.  Bank  Co.,  98  Tex.  542,  86  8.  W.  1,  4  Ann. 

Bldg.  Co.,  169  Fed.  391,  89  C.  C.  A.  Cas.  1057. 

477,  14  Ann.  Cas.  917  and  note,  16  5.  Anderson  ti,  Shawnee  Compress 

L.R.A.(N.S.)    892;   Koehler  v.   St.  Co.,  17  Okla.  231,  87  Pac.  815,  15 

Mary's  Brewing  Co.,  228  Pa.  St.  648,  L.R.A.(N.S.)  846. 

77  Atl.  1016,  139  A.  S.  R.  1024.  6.  Smith  v.  Comelioa,  41  W.  Va. 

1.  Tanner  v.  Lindell  Ry.  Co.,  180  59,  23  S.  E.  599,  30  LJI.A.  747. 

Mo.  1,  79  S.  W.  155, 103  A.  S.  R.  534  ;  7.  Barrett  v.  PoUak  Co.,  108  Ala. 

PhiUips  V.  Providence  Steam  Engine  390, 18  So.  615,  54  A.  S.  R.  172;  Chew 

Co.,  21  R.  I.  302,  43  Aa  698,  45  v.  ElUngwood,  86  Mo.  260,  56  Am. 

LJt.A.  560.   See  supra,  par.  283  et  Rep.  429;  Ames  &  Frost  Co.  u.  Heslet, 

$eqy  as  to  the  general  rights  of  mi-  19  Mont  188,  47  Pac.  805,  61  A.  S.  R. 

nonty  disaenUng  stockhdders.  496. 

2.  Smith  V.  Cornelius,  41  W.  Va.  Notes:  57  A.  S.  E.  76;  5  L.EA.. 
69,  23  S.  B.  599,  30  L.R.A.  747.  378;  22  L.RA..  802. 

S.  Starke  v.  J.  M.  Quffey  Petro-  See  also  Assiohments  fob  thi 

lenm  Co.,  98  Tex.  542,  86  S.  W.  1,  4  Bsnbut  or  Creditohs,  vol.  2,  p.  648. 

Ann.  Cas.  1057  and  note.  8.  Pope  v.  Brandon,  2  Stew.  (Ala.) 

4.  Starke  v.  J.  M.  OuiCey  Petroleum  401,  20  Am.  Dec  49. 
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iug  assignuicnta  for  the  benefit  of  creditors  by  coiporations,  and  a 
corporatiou  has  been  held  to  be  included  in  the  term  "person"  as 
used  in  statutes  regulating  such  assignmentB.* 

565.  Power  to  Make  Donation  of  Property. — In  the  case  of  busi- 
ness corporations,  as  distinguished  from  charitable  or  eleemosynary 
corporations,  the  corporate  property  is  held  in  trust  by  the  corpora* 
tioQ  for  its  members,  and  it  would  seem  that,  as  against  its  members, 
it  has  no  authority  to  give  away  its  property.  Thus  in  the  absence  of 
express  authority  donations  for  political  purposes  are  beyond  the  ' 
power  of  the  corporation,  and  not  binding  upon  minority  stockholders 
who  do  not  unction  by  act  or  acquiescence  the  making  of  such 
expenditures.**  Still  it  is  recognized  that  business  corporations  may 
have  authority  to  make  donations  of  money  or  property  to  enterprises 
calculated  to  further  their  general  business  interest**    So  though 

a  corporation  is  under  no  different  obligation  to  procure  medical  and 
surgical  aid  for  its  employees  from  that  of  any  individual  under  like 
circumstances,'*  yet  tiie  power  of  a  corporation  employing  labor, 
such  as  a  railroad  company,  to  incur  expenses  in  the  employment 
of  medical  and  surgical  aid  and  the  like  for  employees  injured  in 
the  performance  of  their  service  is  recognized  to  exist  by  implica- 
tion.** 

566.  Power  to  Dedicate  to  Public  Use. — According  to  the  prevail- 
ing view,  a  general  business  corporation  has  no  implied  power  to 
dedicate  its  property  to  a  public  use.  To  hold  otherwise  would  be  to 
permit  a  corporation,  without  ihe  consent  of  its  stockholders,  to  give 
away  all  of  its  property,  and  thus  entirely  destroy  its  ability  to  carry 
out  the  purpose  of  its  creation.**  The  purpose  for  which  the  cor- 
poration was  created  may,  however,  be  such  that  a  dedication  of  a 
part  of  its  property  is  germane  to  the  purpose  of  its  incorporation,  or 
the  nature  of  the  corporate  property  may  require  tlie  use  of  a  part 
for  the  public  use.  In  such  cases  the  implied  power  to  dedicate  to  such 
a  use  may  be  implied.  Thus  in  case  of  a  corporation  empowered  to 
deal  in  and  develop  land,  the  power  to  lay  out  the  same  and  dedicate 
land  for  streets  and  parks  may  be  implied.  So  it  is  quite  uniformly 
held  that  a  railroad  company,  unless  r.^-trained  by  the  provisions  of 

9.  See  supra,  par.  8  et  seq.,  as  to  234  (donation  by  hotel  corporation  to 
when  corporations  are'  to  be  deemed  expenses  of  military  encampment), 
included  in  the  term  "person."    See  12.  See  !Masfbr  and  Sebvaitt. 
also  AssiQVUENTS  FOR  THE  BENEFIT  18.  Toledo,  fite.,  B.  Co.  u.  Rodri- 
ov  Creditors,  vol.  2,  p.  650.  gucs,  47  111.  188,  95  Am.  Dee.  484; 

10.  McConnell  «.  Comlunation  Min.,  Bedford  Belt  Ry.  Co.  v.  MeDonald,  17 
etc.,  Co.,  30  Mont.  239,  76  Pae.  194,  Xnd.  App.  492,  46  N.  E.  1022,  60  A. 
104  A.  S.  R.  703.  S.  R.  172. 

11.  Richelieu  Hotel  Co.  v.  Inter-  14.  Stacy  «.  Olen  Ellyn  Hotel,  etc., 
national  MUitary  Encampment  Co.,  Co.,  223  IlL  646,  79  N.  E.  1S3,  8 
;40  lU.  248,  29  N.  E.  1044,  33  A.  S.  R.  L.R.A.(K.S.)  966. 
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its  charter,  may  dedicate  land  for  a  public  street  or  highway  acrost] 
its  right  of  way.** 

Power  to  Mortgage 

567.  In  General. — A  mortgiige  is  merely  a  form  of  alienation,  and 
it  is  well  settled  that  under  the  power  to  alienate  property  corpora- 
tiona  may  mortgage  their  property  to  secure  borrowed  money  or  their 
existing  debts;  and  the  general  power  to  borrow  money  has  been 
held  to  carry  by  implication  authority  to  mortgage  the  corporate 
property  to  secure  the  debt.*'  Thus  a  bank  may  mortgage  its  banking 
house.**  On  the  other  hand,  the  implied  power  to  mortgage  can  only 
be  co-extensive  with  the  power  to  alienate  absolutely,  becau.«e  everj' 
mortgage  may  become  an  absolute  conveyance  by  foreclosure,  and 
where  from  the  nature  of  the  property  and  the  character  of  the  cor- 
poration there  is  no  authority  to  alienate,  there  i?  no  implied  power  to 
mortgage.**  Where  a  corporation  is  prohibited  from  issuing  par- 
ticular evidences  of  indebtedness,  a  mortgage  or  trust  deed  issued  to 
secure  such  evidences  of  indebtedness  has  been  held  invalid,  and  not 
sustainable  as  security  for  the  original  indebtedness  for  which  the 
prohibited  evidences  of  indebtedness  were  issued.**  On  the  other 
hand  where  a  corporation  issued  bonds  secured  by  mortgage  for  money 
borrowed,  though  they  exceeded  the  amount  which  the  corporation 
was  authorized  to  borrow,  it  has  been  held  that  the  bona  fide  holders 
of  the  bonds  were  entitled  to  the  security  of  the  mortgage.*  The  power 

16.  Note:  8  L.B.A.(N.S.)  967.  Notes:  6  LJI.A.  &65,  661;  U  LJR^ 

16.  Grawfordville  First  Nat.  Bank  846. 

V.  Dovetail  Body,  etc.,  Co.,  143  Ind.  17.  Bardstown,  etc.,  B.  Co.  v.  Met- 

550,  40  N.  E.  810,  52  A.  S.  B.  435;  calfe,  4  Mete.  (Ky.)  199,  81  Am.  Dee. 

Warfidd  V.  Mardioll  County  Canning  541;  Susqueluuma  Bridge,  etc.,  Co.,  v. 

Co.,  72  la.  666,  34  N.  W.  467,  2  A.  General  Ins.  Ca  3  Md.  305,  56  Am: 

S.  B.  263;  Com.  v.  Smith,  10  Allen  Dee.  740. 

(Mass.)  448,  87  Am.  Dec.  672;  Le^r-  18.  Leggett  v.  New  Jersey  Mfg., 

gett  V.  New  Jersey  Mfg.,  etc.,  Co.,  1  etc.,  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec. 

N.  J.  Eq.  541,  23  Am.  Dec.  728  and  728.   See  Banks,  vol.  3,  p.  430. 

note;  Benbow  v.  Cook,  115  N.  C.  324,  1®-  Com.     v.    Smith,    10  Allen 

20  S.  E.  453,  44  A.  S.  R.  454;  Gordon  (Mass.)  448,  87  Am._  Dec.  6"2  and 

i>.  Preston,  1  Watts  (Pa.)  385,  26  Am.  "jt^'  ^^^^''^^'^^'^      ^^H^^'  IL"^"*^? 

Dec.  75;  Eastman  v.  Parkinson,  133  '^•)   ^'                Dec.  700  and 

Wis.  375,  113  N.  W.  649,  13  L.R.A.  "°{?-           .  ^ 

(N.S.)  921;  In  re  Patent  File  Co.,  L.  SPH^J^f^^"  ^li'Jt\  M  v  lo 

R.  183,  7  Eng.  Rul.  Cas.  667  and  note;  ^^^^^^       ^h^^  (jj^^j  ^  ^ 
In  re  Standard  Mfg.  Co.,  [1891]  1  g-^ 

Ch.  627,  60  L.  J.  Ch.  292,  64  L.  T.  N.      i]  ^XoiiA  v.  Corry  Water  Works 

S.  487,  39  W.  E.  369,  5  Eng.  Rul.  Cas.  Co.,  44  Fed.  146,  12  LJlJk.  168;  Fi- 

74  (effect  on  corporate  debt  liens  or  delity  Insurance,  etc.,  Co.  v.  West 

mortgages  of  English  •  Bills  of  Sale  Penn,  etc.,  E.  Co..  138  Pa.  St.  494, 

Acts).  21  All.  21,  21  A.  S.  B.  911. 
R.  C.  L.  Vol.  VII.— 37.  577 
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to  mortgage  property  and  franchises  is  sometimes  expre.'sly  conferred 
on  corporations ;  *  and  it  is  not  per  se  a  fraud  on  creditors  for  a  cor- 
poration, in  Order  to  raise  money  for  corporate  purposes,  to  procure 
the  passage  of  an  act  authorizing  it  to  issue  bonds  secured  by  mort- 
ga,ge.'  Under  authority  to  mortgage  effect  should  be  g^ven  to  a  mort- 
gage of  property  to  be  acquired  in  future  to.  the  same  extent  as  such 
a  mortgage  by  an  individual.*  It  has  been  held  that  under  a  power 
to  mortgage  its  estate,  real  and  personal,  a  railway  corporation  cannot, 
by  mortgaging  the  road  with  all  rights,  privileges,  immunities,  and 
franchises,  mortgage  a  judgment  in  its  favor,  nor  can  a  judicial  sale 
under  such  mortgage  transfer  a  judgment  existing  in  favor  of  the 
corporation." 

568.  Assent  of  Stockholders.^ — ^It  is  frequently  required  by  the 

charter  or  a  general  law  as  a  prerequisite  to  the  making  of  a  corporate 
mortgage  that  the  consent  of  a  certain  proportion  of  the  stockholders 
ahall  be  given,  and  such  consent  should  be  given  at  a  duly  convened 
stockholders'  meeting;  still  it  has  been  held  that  the  execution  of  a 
mortgage  presupposes  the  giving  of  the  required  notice  of  the  meetr 
ing,  and  is  therefore  presumptive  proof  that  the  required  notice  was 
given;  and  it  has  also  been  held  that  a  complaint  on  a  corporation 
mortgage  need  not  allege  affirmatively  that  the  necessary  notice  was 
published  for  the  meeting  which  authorized  the  mortgage,  as  the  omis- 
sion of  such  prerequisite  is  defensive  matter."  So  it  is  generally  recog- 
nized that  the  requirement  is  for  the  protection  of  the  stockholders. 
The  thing  to  be  insured  is  that  such  corporate  acts  shall  be  done  only 
with  the  deliberate  consent  of  the  persons  interested  in  the  corporation 
as  its  stockholders,  all  of  whom  shall  have  the  opportunity  to  object. 
If  such  consent  is  obtained,  no  one  else  has  the  right  to  complain.  No 
purpose  is  disclosed  to  have  these  provisions  serve  the  end  of  securing 
the  giving  of  notice  to  the  public  generally,  or  to  persons  dealing 
with  corporations,  of  the  enlargement  of  the  interest  therein  repre- 
sented by  issues  of  incumbrances  on  their  property.  It  has  accord- 
ingly been  held  that  the  persons  for  whose  protection  the  formalities 
are  prescribed  may  waive  a  compliance  therewitli,  and  consent  that 
the  corporation  be  bound  by  acts  informally  done.  In  other  words, 
there  can  be  no  complaint  by  others,  when  the  stockholders  them- 

2.  Nelson  v.  Hubbard,  96  Ala.  238,  729  and  note;  Coe  v.  Colnmbns,  etc, 
11  So.  428,  17  L.R.A.  375;  Coe  v.  R.  Co.,  10  Ohio  St.  372,  76  Am,  Dee. 
Cclumbas,  etc.,  R.  Co.,  10  Ohio  St.  518;  Philadelphia,  etc.,  B.  Co.  v. 
372,  75  Am.  Dee.  518.  Woelppe,  64  Pa.  St.  366,  3  Am.  B«p. 

3.  Carter  v.  Neal,  24  Ga.  346,  71  696. 

Am.  Dee.  136.  6.  Higgins  r.  Downward,  8  HonsL 

4.  McTighe  v.  Mneon  Const.  Co.,  94  (Del.)  227,  14  AU.  720,  32  Atl.  133, 
Ga.  306,  21  S.  E.  701,  47  A.  S.  R.  im,  40  A.  S.  R.  141. 

32  L.R.A.  208:  Phillips  v.  Winstow,  6.  Nelson  v.*Hubbard,  96  Ala.  238, 
18  B.  Mon.  (Kv.)  431,  08  Am.  Dw.  11  So.  4*28,  17  L.R.A.  375. 
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selves  acquiesce  in  the  disregard  of  formalitieB  pieBcribed  for  their 
benefit  alone.' 

569.  General  Requisites  and  Validity. — corporation  in  active 
business  may  provide,  by  mortgage  of  its  property,  for  advances,  both 
present  and  future.  Such  a  provision,  without  any  stipulation  that 
the  mortgagor  may  continue  in  businesB  for  his  own  buiefit,  or  that 
the  mortgagee  shall  make  any  additional  advances,  does  not  neces- 
sarily render  the  mortgage  fraudulent,  although  it  may  subsequently 
transpire  that  the  mortgagor  was,  in  fact,  unable  to  pay  all  its  debts 
at  the  time  the  mortage  was  given.^  So  a  corporate  mortgage  will 
not  be  rendered  invalid  by  the  fact  that  all  the  money  whu^h  it  is 
given  to  secure  was  not  paid  over  at  its  execution  and  it  does  not  state 
that  it  is  given  for  future  advances,  if  it  is  given  in  good  faith  for  a 
needed  amount,  and  the  money  is  paid  over  as  fast  as  it  can  be  raised 
by  the  mortgagees.*  The  irregularity  of  a  meeting  of  the  board  of 
directors  at  which  a  mortgage  is  executed  does  not  affect  t^e  mort- 
gagee, dealing  in  ignorance  and  good  faith  wiUi  the  corporation.^ 
So  defects  in  the  original  execution  of  a  corporate  mortage  may  be 
t"  .red  by  ratification.**  Where  the  record  of  the  directors'  meeting 
at  which  the  mortgage  was  authorized  shows  that  four  of  the  five  direc- 
tors were  present,  and  the  record  of  the  adoption  of  the  motion  recites 
that  two  of  the  directors  named  voted  in  favor  of  the  motion  and  one 
against  it,  and  that  the  motion  was  carried,  and  the  securities  were 
signed  and  {^proved  by  the  president,  who  was  one  of  the  directors, 
it  sufficientiy  shows  that  the  motion  was  carried  by  a  majority  of  the 
directors,  as  the  vote  of  the  president  in  its  favor,  if  necessary,  should 
be  presumed.**  A  subsequent  creditor  cannot  attack  a  mortgage  on 
the  ground  that  it  was  for  the  benefit  of  a  director,  and  was  author- 
ized at  an  illegal  meeting  with  no  quorum  present.**  As  in  case  of 
other  conveyances,  mortgages  should  be  executed  in  the  name  of  the 
corporation;**  but  while  mortgages  signed  by  trustees  individually, 
and  not  by  the  corporation  by  its  trustees,  are  not  the  legal  mortgages 

7.  Wood  o-  Corry  Water  Works  IL  Clearwater  County  State  Bank 
Co.,  44  Fed.  146, 12  LJIA.  168;  Kel-  v.  Bagley-Ogema  TeL  Co.,  118  Minn, 
son  V.  Hubbard,  96  Ala.  328,  U  So.  4, 133  N.  W.  91,  Ann.  Cas.  1913A  622, 


8.  Sabin  v,  Columbia  Fuel  Co.,  25  &  Co.  v.  Long,  2  Wash.  435,  27  Pac. 
Ore.  15,  3i  Pac.  692,  35  Pac.  854,  42  271,  26  A.  S.  R.  867. 

A.  S.  R.  756.  As  to  the  validity  in  12.  Rollins  v.  Shaver  Wagon,  etc, 
general  of  mortgages  to  secure  future  Co.,  80  la.  380,  45  N.  W.  1037,  20 
advances,  see   Chattel  Uobtoaoks,  A.  S.  B.  427. 

vol.  5,  p.  420;  MoRTaAQBS.  13.  MarsteiB  v.  Umpqua  Oil  Co.,  49 

9.  Dummer  v.  Smedley,  110  Mich.  Ore.  374,  90  Pac  151,  12  L.R.A.  (N. 
466,  68  N.  W.  260,  38  L.R.A.  490.       S.)  825  and  note;  Gordon  v.  Preston, 

10.  Ashley  Wire  Co.  v.  Illinois  Steel  1  Watts  (Pa.)  385,  26  Am.  Deo.  76. 
Co.,  164  UL  149,  45  N.  £.  410,  66     14.  See  infra,  par.  674. 

A.  8.  R.  187. 


428,  17  L.RJl.  375. 
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of  the  corporatioD,  they  may  nevertheless  in  certain  cases  be  enforced 

in  equity  and  without  reformation."  The  directors  may,  as  in  case 
of  other  corporate  instruments,  delegate  the  formal  execution  of  a 
trust  deed  or  mortgf^  to  its  administrative  officers  or  agents.  And 
if  a  committee  is  authorized  by  tiie  board  of  directors  to  procure  a 
loan  for  it,  and  the  officers  who  execute  a  trust  deed  to  secure  such 
loan  are  expressly  authorized  to  do  so  by  the  board  of  directors  and 
the  by-laws,  the  validity  of  the  deed  cannot  be  assailed  on  the  ground 
that  it  is  not  signed  by  the  president  and  secretary  of  the  corpora* 
tion.**  Where  the  president  is  authorized  to  execute  a  mortgage  to 
secure  money  borrowed  to  pay  debts,  he  has  no  authority  to  execute 
a  mortgage  to  secure  corporate  debts  which  he  has  purchased  directly 
or  indirectly.^'  The  question  as  to  the  qualification  of  corporate 
officers  or  stockholders  to  take  acknowledgments  of  corporate  instru- 
ments has  been  discussed  in  another  place.'^ 

570.  General  Construction  of  Mortgage. — A  mortgage  of  the  fran- 
diise  to  construct,  own,  maintain,  and  operate  a  particular  plant 
already  in  pTocesB  of  construction  has  been  held  to  carry  with  it  the 
plant  The  reasonable  view  and  the  equitable  rule  is  that,  when  two 
things  are  so  connected  as  to  be  Inseparable  without  destruction,  a 
transfer  of  either  will  be  deemed  to  have  been  intended  to  carry  the 
other.  There  is  no  inherent  necestdty  for  holding  such  a  transfer 
void,  and  it  would  be  an  inadequate  system  of  equity  which  could 
require  or  permit  that  conclusion.*'  So  a  mortgage  by  a  corpora- 
tion of  its  property,  franchises,  and  rights,  given  under  a  statute 
authorizing  corporations  to  mortgage  their  property  and  franchises, 
includes  its  rights  under  a  contract  with  a  city,  but  not  its  franchise 
of  being  a  corporation.**  A  deed  of  trust  executed  by  a  corporation 
at  its  domicil  in  one  state  will,  as  to  its  nature,  character,  and  inter- 
pretation, be  governed  by  the  laws  of  that  state,  although  it  involves 
chc^  in  action  in  another  state  where  the  corporation  is  doing  busi- 
ness, and  in  whose  courts  the  interpretation  of  the  instrument  is  called 
in  question.*  A  prior  lien  for  money  advanced  to  add  to  the  plant 
of  a  street  railway  company,  which  is  necessary  to  enable  it  profitably 
to  carry  on  the  business  of  furnishing  light  to  the  municipality,  is 

16.  Lore  v.  Sierra  Nevada  Lake  etc.,  Works,  76  Fed.  166,  46  tJ.  8. 

Water,  etc.,  Co.,  32  Gal.  639,  91  Am.  App.  281,  22  C.  C.  A.  110,  36  L.R.A. 

Deo.  602,  139,  77  Fed.  774,  46  U.  S.  App.  619, 

16.  Singer  v.  Salt  Lake  CiU  Cop-  23  G.  G.  A.  464, 36  LJt.A.  153. 

per  Mfg.  Co.,  17  Utah  143,  53  Pac  20.  Ticksbuigh  ».  Vieksburgh  Wa- 

1024,  70  A.  S.  R.  773.  terworks  Co.,  202  TT.  S.  453,  26  S.  Ct. 

17.  Davis  V.  Roek  Creek  Lumber,  660,  50  U.  S.  (L.  ed.)  1102,  6  Aon. 
«ta.,  Co.,  65  Cal.  369,  36  Am.  Rep.  40.  Cas.  253. 

IB.  See  AoKKOWLEDGUEHTS,  voL  1,  1.  Smead  v.  C^'andl^,  71  Ark.  505, 
p.  44.  76  S.  W.  1066,  65  L.R.A.  353.  See 

Note:  Ann.  Cas.  1913D  373.  also  Cohvuot  07  Laws,  vol.  5,  p.  931 

19.  Andrews  «.  National  Foundry,  et  aeq. 
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not  authorized  by  a  clause  in  a  mortgage  of  its  property  requiring  it 
to  keep  and'  observe  all  laws  and  ordinances  relating  to  or  affecting 
its  franchises  or  privileges,  where  no  ordinance  or  law  required  it  to 
furnish  light,  and  the  mortgage  expressly  forbade  it  to  suffer  any  Uen 
niperior  to  the  mortgs^e.* 

571.  Priorities  in  GeneraL — ^The  question  of  the  priority  of  mort- 
gage liens  is  governed  by  the  rules  applicable  to  mortgagee  generally, 
in  the  absence  of  special  statutory  provisions.  Ancf  a  loan  to  a  quasi 
public  corporation  on  a  mortgage  of  its  current  income  to  enable  it  to 
construct  a  substantial  and  benefiGial  addition  to  its  plant,  necessary 
to  the  maintenance  of  the  volume  of  its  business,  but  not  indispensable 
to  its  continuance  as  a  going  concern,  does  not  in  equity  entitle  the 
lender  to  a  li^n  on  the  income  or  corpus  of  the  company's  property 
superior  to  the  lien  of  a  prior  mortgage  which  covered  all  its  income 
and  all  its  property  acquired  before  and  after  execution  of  such  mort- 
gage.* A  coupon  of  a  corporate  bond  secured  by  mortgage,  payable  to 
bearer,  though  detached  from  the  bond,  and  owned  by  one  party,  while 
the  bond  is  owned  by  another,  is  still  a  lien  under  the  mortgage  given 
to  secure  the  bond.*  But  where  interest  coupons  of  corporate  mortgage 
bonds  have  been  presented  and  paid  for  with  money  supplied  by  a  &ird 
person,  under  a  private  agreement  between  him  said  the  mortgagor 
that  such  coupons  should  be  treated  as  unpaid,  and  the  third  person 
treated  as  an  original  holder,  with  the  right  to  share  in  the  proceeds 
of  the  sale  of  the  mortgaged  property  equally  with  the  bondholders, 
such  agreement  is  invalid  as  to  the  latter.*  Still  such  agreement 
would  be  good  as  against  tbe  corporataon  and  third  persons  having 
no  superior  equity,  and  as  against  them  the  lien  of  the  mortgage  will 
be  preserved.*  The  earnings  of  a  corporation  from  its  business  prior 
to  the  time  possession  is  actually  taken  of  its  property  by  a  mortgage 
trustee  or  receiver  belong  to  its  general  creditors  in  preference  to  mort- 
gage bondholders,  though  the  mortgage  attempts  to  cover  future  earn- 
ing or  income.'  So  in  case  of  quasi  public  corporations  the  currnit 
income  should  be  applied  in  payment  of  the  current  expenses,  and 
if  there  has  been  a  division  of  such  income  to  the  permanent  improve- 

2.  Illinoia  Trust,  etc,  Co.  e.  Doud,  Union  Trust  Co.  o.  Monticello,  etc.,  R. 
105  Fed.  123,  44  C.  C.  A,  389,  52  Co.,  63  N.  Y.  311,  20  Am.  Rep.  541; 
L.R.A.  481.  Fidelity  Insurance,  Trust,  etc.,  Co.  v. 

3.  Illinois  Trust,  etc.,  Bank  v.  Doad,  West  Penn.,  etc.,  R.  Co.,  138  Pa.  St, 
105  Fed.  123,  44  C.  C.  A.  389,  52  494,  21  AU.  21,  21  A.  S.  R.  911.  See 
L.R.A.  481.  also  Illinois  Trust,  etc.,  Co.  v.  Doud, 
■  4.  Union  Trust  Co.  v.  Monticello,  105  Fed.  123,  44  C.  C.  A.  389,  52 
etc.,  R.  Co.,  63  N.  Y.  311,  20  Am.  Rep.  L.R.A.  481. 

541;  Miller  v.  Rutland,  etc.,  R.  Co.,  6.  Miller  «,  Rutland,  etc.,  Co.,  40 
40  Vt.  399,  94  Am.  Dec.  413.  Vt  399,  94  Am.  Dec  413. 

5.  Morgan's  L.  &  T.  R.,  etc.,  Co.  ».  7.  New  York  Security,  etc.,  Co.  «. 
Texas  Cent.  Ry.  Co.,  137  U.  S.  171,  Saratoga  Gas,  etc.,  Co.,  159  N.  Y.  137, 
U  8.  Ct  61,  34  U.  S.  (L.  ed.)  625  ;  53  N.  £.  758,-4S  LJt.A.  132. 
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nient  of  the  mortgaged  property  this  may  create  a  prefert^ntial  equity 
over  the  mortgage  in  favor  of  those  whose  claims  should  have  been 
paid  from  the  income  so  diverted.  But  it  is  only  when  the  income  is 
diverted  from  the  payment  of  these  claims  which  have  a  higher  equity 
to  the  payment  of  those  which  stand  upon  a  lower  plane,  that  any 
equity  arises  in  favor  of  anyone  on  account  of  diversion. ^ 

572.  Receiver's^  Certificates. — Tn  case  of  the  foreclosure  of  railway 
mortgages  where  a  receiver  has  been  appointed  at  the  request  of  the 
mortgagees,  the  court  may  apply  the  income  not  only  to  payment  of 
operating  expenses  incurred  under  the  receivership  but  also  to  such 
expenses  incurred  prior  to  the  receivership,  and  may,  where  the  income 
is  insufficient,  even  make  such  expenses  a  charge  on  the  corpus  of  the 
mortgaged  property  in  preference  to  the  mortgage.  This  jurisdic- 
tion asserted  by  the  court  is  largely  based  on  the  public  character  of 
railroad  corporations,  the  public  interest  in  their  continued  and  suc- 
cessful operation,  the  peculiar  character  and  tenns  of  railroad  mort- 
gages, and  on  other  special  grounds  not  applicable  to  ordinary  private 
corporations.'  Still  it  would  seem  that  there  is  no  sound  reason  why 
the  principle  should  not  be  extended  to  other  quasi  public  corporations, 
whose  continued  operation  materially  afifects  the  general  public.'* 
In  administering  the  afi'airs  of  an  ordinary  insolvent  private  business 
corporation  for  which  a  receiver  has  been  appointed,  a  court  of  equity 
has  no  power  to  authorize  tlie  receiver  to  incur  indebtedness  for  carry- 
ing on  the  business,  and  to  make  the  same  a  first  and  paramount  lien 
on  the  corpus  of  the  property  superior  to  that  of  prior  lienbolders 
without  their  consent.**  While  the  business  of  a  private  corporation 
may  be  temporarily  carried  on  by  a  receiver,  the  obligations  that  he 
may  incur  that  may  be  made  a  paramount  lien  on  the  corpus  of  the 
property  are  limited  to  such  obligations  as  have  been  contracted  for, 
and  as  relate  to,  the  preservation  of  the  status  of  the  property  at  the 
time  of  bis  appointment.** 

8.  Illinois  Trust,  etc.,  Co.  v.  Dond,  ed  Coal  Co.,  27  Colo.  246,  60  Pac.  621, 
105  Fed.  123,  44  C.  C.  A.  389,  52  83  A.  S.  R.  59  and  note  (corporation 


9.  Green  v.  Coast  Line  R.  Co.,  97  Raht  v.  Attrill,  106  N.  Y.  423,  13  N. 

Ga.  15,  24  S.  E.  814,  54  A.  S.  R.  379  E.  282,  60  Am.  Rep.  456.    See  also 

and  note,  33  L.R.A.  806;  Raht  v.  At-  Wood  v.  Guarantee  Trust,  etc.,  Co., 

trill,  106  N.  Y.  423,  13  N.  E.  282,  60  138  U.  S.  416,  9  S.  Ct.  131,  32  U.  S. 

Am.  Rep.  456;  Mcllhenny  r.  Binz,  80  (L.  ed.)  472.    But  see  Knickerbopker 

Tex.  1, 13  S.  W.  655,  26  A.  S.  E.  705.  v.  McKindley  Coal,  etc.,  Co.,  172  111. 


10.  International  Trust  Co.  v.  Unit-  3S0. 
ed  Coal  Co.,  27  Colo.  246,  60  Pac.  621,      12.  International  Trust  Co.  v.  Unifc- 


L.R.A.  481. 


organized  to  mine  and   sell   coal) ; 


Note:  83  A.  S.  R.  72. 
See  also  Receivers. 


535,  50  N.  E.  330,  64  A.  S.  R.  64.  ■  . 
Notes:  54  A.  S.  &.  432  ;  71  A.  S.  R. 


83  A.  S.  R.  59. 
Note:  3  Ann.  Cas.  707. 
11.  International  Tra^  Co.  v.  Unit* 


ed  Coal  Co.  27  Colo.  246,  60  Fae. 
S3  A.  S.  R.  69. 
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573.  Statutory  Preferences. — ^la  some  instances,  especially  as 
regards  particular  classes  of  public  service  corporations,  special  stat- 
utes have  been  enacted  giving  certain  claims  priority  over  corporate 
mortgages.*'  Thus  in  case  of  railway  mortgages  priority  is  given 
in  some  jurisdictions  to  claims  arising  out  of  the  operation  of  the 
railway,  such  as  judgments  for  personal  injuries  or  injuries  to  prop- 
erty.** Such  statutes  are  upheld  as  valid.*'  A  mortgagee  of  a  rail' 
road  by  accepting  the  mortgage  subsequent  to  the  passage  of  a  statute 
giving  judgments  against  the  railroad  company  for  pcKonal  injuries 
precedence  over  any  mortgage  or  security  for  bonds  assents  to  the 
priority.** 

574.  General  Rights  and  Duties  of  Mortgage  Trustee. — A  court  has 
no  jurisdiction  to  appoint  a  substitute  trustee  without  notice  to  the 

mortgagor  corporation  and  the  original  trustee,  and  a  sale  under  the 
power  contained  in  the  deed  of  trust  by  a  substituted  tarustee  appointed 
without  such  notice  would  be  void.*'  Trustees  under  a  mortgage  from 
a  railroad  company  with  covenants  of  warranty  are  entitied  to  protect 
the  trust  property  against  a  forced  sale  under  a  prior  incumbrance, 
and  on  the  payment  of  that  incumbrance  to  have  the  benefit  of  its 
lien  as  against  the  company,  and  to  be  reimbursed  the  amount  so 
paid  by  them  with  legal  interest;  but  the  rate  of  interest  in  such 
case  should  be  determined  by  the  law  in  force  at  the  time  of  the 
subrogation.**  The  right  of  trustees  in  a  corporate  mortgage  to  take 
possession  and  control  of  the  property  and  carry  on  the  business  for 
which  it  is  used  is  a  property  right  or  interest  which  survives  the 
voluntary  dissolution  of  tiie  corporation.*'  The  trustee  in  a  mortgage 
represents  the  creditors  secured  when  he  brings  a  foreclosure  suit. 
In  a  suit  by  a  trustee  of  a  mortgage  to  foreclose  the  same,  or  when 
he  is  in  court  as  a  party  defending  the  validity  of  bonds  or  protect- 
ing the  interests  of  his  beneticiaries,  or  when  acting  within  the  scope 
of  the  power  as  defined  by  the  trust  instrument,  the  trustee  represents 
the  bondholders,  but  in  a  suit  by  an  unsecured  creditor,  to  which 
the  trustee  has  been  improperly  made  a  party,  the  trustee  cannot  bind 
the  bondholders  by  any  action  he  may  take.'"  So  teustees  in  a  corpo- 
rate mortgage  cannot  acquire  or  surrender  any  powers  involving  a 

13.  Fidelity  Title,  etc.,  Co.  v.  Schen-  17.  Washington,  etc.,  R.  Co.  v.  Alex- 
ley  Park,  etc.,  Ry.  Co.,  189  Pa.  St.  andria,  etc.,  R.  Co.,  19  Grut  (Va.) 
:)63,  42  Atl.  140.  69  A.  S.  R.  815.  592,  100  Am.  Dec.  710. 

14.  Southern  Ry.  Co.  v.  Bouknight,  18.  Memphis  &  h.  B.  B.  Co.  v.  Dow, 
70  Fed.  412,  25  U.  S.  App.  415,  17  120  U.  S.  287,  7  S.  Ct.  482,  30  U.  S. 
C,  0.  A.  ISi,  30  Lil.A.  823.  (L.  cd.)  595. 

16.  East  Tennessee,  etc.,  Ry.  Co.  v.     19.  Nelson  v.  Hubbard,  96  Ala.  238, 
Prazier,  139  U.  S.  288,  11  S.  Ct.  517,  11  So.  428, 17  L.R.A.  375. 
35  U.  S.  (L.  ed.)  196.  20.  International  Trust  Co.  «.  Unit- 

16.  Southern  Ry.  Co.  «.  Bottknight,  ed  Coal  Co.,  27  Colo.  246»  60  Pae.  621 
70  Fed.  442,  25  U.  S.  App.  415,  17  83  A.  S.  S.  69. 
C.  C.  A.  181,  30  h.^.A.  823. 
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change  in  the  terms  of  the  mortgage  without  the  consent 'of  all  pexsons 
for  whose  security  it  stands.' 

575.  Foreclosure  in  General. — If  a  mortgage  to  secure  corporate 
bonds  requires  that,  upon  the  request  of  the  holders  of  a  specified 
amount  thereof,  an  action  may  be  brought  for  the  foreclosure  and 
sale  of  the  mortgaged  premises,  a  request  made  by  persons  claim- 
ing to  represent  that  amount  of  bonds  will  not  sustain  an  action,  if 
such  persons,  though  having  bonds  to  that  amount  in  their  possession, 
did  not  own  them.  And  a  suit  to  foreclose  mortgage  bonds  purporting 
to  be  brought  by  the  trustee  upon  the  request  of  persons  owning  auch 
bonds  cannot  be  sustained  on  the  ground  that  the  trustee  had  author^ 
ity  to  bring  such  suit  without  any  request,  if  he  acted  upon  the  request 
made  instead  of  upon  his  own  judgment  and  discretion,  and  the  per- 
sons making  the  request  were  not  owners  of  the  bonds  which  they  pro- 
fessed to  represent^  The  holder  of  a  corporate  bond  secured  by  a 
trust  mortgage  may  maintain  an  action  to  foreclose  such  mortgage  if 
the  trustee  has  become  incompetent  to  act.  It  is  not  necessary  to 
procure  first  the  appointment  of  a  new  trustee.  And  any  emergency 
which  makes  the  demand  upon  a  trustee  futile  or  impossible,  and 
leaves  the  bondholder  without  any  reasonable  means  of  redress,  justiGes 
his  appearing  as  a  plaintiff  for  the  purpose  of  foreclosure.'  General 
creditors  or  persons  holding  unexpired  contracts  with  a  corporation 
have  no  such  direct  interest  as  entitles  them  to  intervene  in  a  suit 
in  equity  to  foreclose  a  trust  deed  given  to  secure  bonds  issued  by 
the  corporation.*  ^Vhere  the  property  covered  by  a  corporate  mortgage 
or  deed  of  trust  lies  in  several  jurisdictions  and  consists  of  an  entire 
property,  such  as  a  railroad  line,  canal,  bridge  spanning  a  river 
separating  two  states,  or  a  telephone  or  telegraph  line,  it  seems  to  be 
now  settled  that  the  state  or  federal  courts  having  jurisdiction  of  the 
mortgagor  and  in  whose  jurisdiction  a  part  of  the  property  is  situ- 
ated, have  jurisdiction  to  decree  a  foreclosure  upon  the  entire  prop- 
erty and  compel  a  transfer  by  the  mortgagor  or  through  the  trustee 
in  the  deed  of  trust.*  As  has  been  pertinently  said  by  the  federal 
supreme  court:  "If  such  a  foreclosure  and  sale  cannot  be  made  of  a 
railroad  which  crosses  a  state  line  and  is  within  two  states,  when 
the  entire  line  is  subject  to  one  mortgage,  it  is  certainly  to  be  regretted, 
and  to  hold  that  it  cannot  be  would  be  disastrous,  not  only  to  the 

1.  Nelson  o.  Hubbard,  96  Ala.  328,  4.  Wightman  v.  Evanston  Yaryan 
U  So.  428,  17  L.R^.  375.  Co.,  217  111.  371,  75  N.  E.  502,  108 

2.  Farmere'  Loan,  etc.,  Co.  v.  New  A.  S.  R.  258,  3  Ann.  Cas.  1089. 
York,  etc.,  R.  Co.,  150  N.  Y.  410,  44  6.  Muller  «.  Dowa,  94  U.  S.  444,  24 
N.  E.  1043,  55  A.  S.  R.  689,  34  L.R.A.  U.  S.  (L.  ed.)  207;  Georgia,  etc.,  R. 
76.  Co.  V.  Mercantile  Trust,  etc.,  Co.,  94 

3.  EttliDger  v.  Persian  Rug,  etc,  Ga.  306,  21  S.  £.  701,  47  A.  S.  B.  153, 
Co.,  142  N.  Y.  189,  36  N.  E.  1056,  40  32  LJ^JIl.  208. 

A.  S.  R.  587. 
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eompanies  that  own  the  roEid,  but  to  the  holders  of  bonds  secured  by 
the  mortgage.  Multitudes  of  bridges  span  navigable  streams  in  the 
United  States,  streams  that  are  boundaries  of  two  states.  These 
bridges  are  often  mortgaged.  Can  it  be  that  they  cannot  be  sold  as 
entireties  by  the  decree  of  a  court  which  has  jurisdiction  of  the  mort- 
gagors? ...  If  the  railroad,  under  legal  process,  can  be  sold 
only  in  fragments, — ^If,  as  in  this  case,  where  the  mortgage  is  upon 
the  whole  Hne  and  includes  the  franchises  of  the  corporation  which 
made  the  mortgage,  the  decree  of  foreclosure  and  sale  can  reach  only 
the  part  of  the  road  which  is  within  the  state, — it  is  plain  that  the 
property  must  be  comparatively  worthless  at  the  sale.  A  part  of  a 
railroad  may  be  of  little  value  when  its  ownership  is  severed  from  the 
ownership  of  another  part.  And  the  franchise  of  the  company  is 
not  capable  of  division."  •  Still  it  would  seem  that  the  court  cannot 
either  by  the  decree  itself  or  cmy  conveyance  under  it,  except  through 
the  mor^agof  or  trustee  in  whom  the  title  is  vested,  affect  the  title 
to  the  property  situate  outaide  of  its  jurisdiction.'  When  a  court 
has  the  entire  property  of  an  insolvent  corporation  in  the  hands  of 
its  receiver,  and  all  the  creditors  before  it,  it  may  properly  treat  the 
assetfi  as  a  trust  fund  for  distribution  among  such  creditors,  accord- 
ing to  their  respective  priorities  and  liens,  and  may  foreclose  both 
a  first  and  a  second  mortgage  upon  the  property,  although  the  first- 
mortgage  bonds  are  not  by  their  terms  yet  due,  default  in  the  payment 
of  interest  upon  both  mortgages  having  been  made,  and  the  second* 
mortgage  bonds  having  by  tiieir  terms  become  due.  Under  such 
circumstances,  it  would  be  anomalous  to  decree  a  sale  of  the  pn^>erty 
subject  to  the  first  mortgage.^ 

57^6^  Terms  of  Sale. — The  decisions  are  quite  uniform  that  where 
a  mortgage  covering  the  franchises  and  other  property,  real  and  per- 
sonal, of  a  quasi  public  corporation,  such  as  a  railroad,  canal,  water, 
gas,  telegraph,  or  telephone  company,  is  foreclosed,  the  sale  should 
be  of  the  property  aa  an  entirety.*  And  to  require  the  sale  of  the 
property  of  a  quasi  public  corporation  as  an  entirety  is  not  inconsistent 
with  a  constitutional  provision  which  declares  that  "the  rolling  stock 
and  all  other  movable  property  belonging  to  any  railroad  company 
or  corporation  .  .  .  shall  be  considered  personal  property,  and 
shall  be  liable  to  execution  and  sale  in  the  same  manner  as  pwsonal 
property  of  individuals;  and  the  general  assembly  shall  pass  no  law 

6.  MnUer  v.  Dows,  94  U.  S.  444,  24  Shedd,  121  U.  S.  74,  7  S.  Ct.  807,  30 
V.  S.  (li.  ed.)  207.  U.  S.  (L.  ed.)  877;  Bardstown,  etc., 

7.  Farmers'  Loan,  etc.,  Co.  it.  Postal  R.  Co.  tt.  Metcalfe,  4  Mete  (Ky.)  199, 
Tel.  Co.,  55  Conn.  334,  H  Atl.  184,  3  81  Am.  Dec.  541>  Clearwater  County 
A.  S.  R,  53.  State  Bank  v.  Bagley-Ogema  Tel.  Co.» 

8.  Mcllhenny  v.  Binz,  80  Tex.  1, 13  116  Minn.  4,  133  N.  W.  91,  Ann.  Caa. 
S.  W.  656,  26  A.  8.  R.  706.  1913A  622  and  note,  36  L.RA.(N.S.). 

%  Cleveland  First  Nat.  Bank  v.  1132. 
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exempting  any  such  property  from  execution  and  sale."  It  has 
been  held,  however,  that  the  real  estate  and  franchises  of  a  railroad 
company  must  be  sold  as  an  entirety  while  the  personal  property 
may  be  sold  separately.^^  Also  it  is  the  general  rule  that  the  Bale 
should  be  without  right  of  redemption,  notwithstanding  statutes  giving 
a  right  of  redemption  from  foreclosure  sales  of  mortgaged  real  estate. 
The  cases  base  this  rule  on  the  public  character  of  the  corporation 
and  on  the  character  of  the  property  mortgaged.^^  And  a  fortiori 
a  decree  forwlosing  a  mortgage  absolutely  without  the  right  of  redemp- 
tion as  provided  by  the  state  statute  cannot  be  collaterally  attacked  in 
a  suit  in  the  nature  of  a  creditors*  bill.  If  there  is  error  in  such  a 
decree  the  remedy  was  by  dii-ect  appeal,  either  from  the  decree  of 
sale  or  from  the  order  of  confirmation,  which  was  appealable,  and, 
until  set  aside,  is  as  conclusive  as  the  decree  of  foreclosure.^' 

577.  Who  May  Purchase,  and  General  Rights  of  Purchaser. — ^A 
sale  of  the  entire  property  of  a  corporation  under  a  mortgage  fore- 
closure will  not  be  set  aside  on  the  ground  that  the  director  in  bad 
faith  united  with  othera  in  purchasing  at  a  greatly  reduced  price, 
where  the  sale  was  fair,  open,  and  public,  the  directors  were  creditors 
of  the  corporation,  and  the  sale  was  forced  by  other  creditors  and 
bondholders  of  the  corporation.^*  The  general  rule  that  a  trustee 
cannot  purchase  at  his  own  sale  appUes  to  a  sale  by  a  trustee  under 
a  corporate  deed  of  trust.'*  The  jurisdiction  to  appoint  receivers 
and  to  order  sales  by  them  of  the  property  and  franchises  of  corpora- 
tions resides  in  courts  of  equity,  and  is  conducted  according  to  the 
principles  of  equity  practice.  And  the  general  practice,  in  equily, 
in  cases  of  foreclosure,  is  that  liens  are  not  barred  unless  the  holder 
has  notice  of  the  proceeding,  and  this  proposition  applies  to  sales 
by  receivers.  So  liens  upon  corporate  property  held  by  a  receiver 
are  not  divested  by  virtue  of  a  sale  tnade  by  him.  If  the  order  of  sale 
makes  no  mention  of  such  prior  lien,  or  of  encumbrances  of  any  kind, 
the  sale  passes  the  title  in  the  property  as  it  is  in  tlie  receiver,  and 
subject  to  whatever  encumbrances  there  may  be  existing  upon  it" 
The  purchaser  under  a  decree  in  a  suit  to  foreclose  a  coi'porate  mort- 

10.  Hammock  v.  Farmera'  Loan,  etc..  Works,  76  Fed.  166,  77  Fed.  774, 
etc.,  Co.,  105  U.  S.  77,  26  U.  S.  (L.  46  U.  S.  App.  281,  619,  22  C.  C.  A. 
ed.)  1111.  110,  23^  C.  C.  A.  454,  36  L.R.A.  139. 

11.  Coe  V.  Columbus,  etc.,  R.  Co.,  14.  New  Memphis  Gaslight  Co. 
10  Ohio  St.  372,  75  Am.  Dec.  518.         Cases,  105  Tenu.  268,  60  S.  W.  206, 

12.  Hamraock   v.    Fanners'   Loan,  80  A.  S.  K.  8S0. 

etc.,  Co.,  105  U.  S.  77,  26  U.  S.  (L.  15.  Washingtoo,    etc.,    R.    Co.  ». 

ed.)  1111;  Clearwater  County  Slate  Ale-xaudria,   etc.,   R.   Co.,   19  Grat. 

Bank  v.  Ba!::iey-Ogcma  Tel.  Co.,  116  (Va.)  592,  100  Am.  Dec,  710. 

Minn.  4,  133  N.  W.  91,  Ann.  Cas.  16.  Fidelity    Title,    etc.,    Co.  v. 

1913A  622  and  note,  36  IiJl.A.(N.S.)  Sehenley  Park,  etc.,  Ry.  Co.,  189  Pa. 


1132. 


St.  363,  42  Atl.  140,  69  A.  S.  R.  815w 


13.  Andrews  v.  National  Foundry, 
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gage  acquires  only  such  title  as  tlie  mortgagor  had  at  the  time  of  the 
mortgage;  and  third  persous,  not  made  parties  to  the  suit,  and  claim- 
ing an  interest  in  the  property  included  in  the  mortgage,  are  not 
affected  by  the  decree,  and  may  afterwards  asssert  their  rights  in  such 
property.*'  The  record  of  a  judgment  against  a  railroad  company 
for  personal  injuries  is  admissible  as  against  a  purchaser  on  fore- 
closure sale  who  agreed  as  part  of  the  price  to  satisfy  all  claims  held 
prior  in  lien,  not  simply  to  establish  the  fact  of  its  rendition,  but 
as  proof  of  when  the  action  was  brought,  for  what,  and  the  amount, 
for  the  purpose  of  showing  that  such  judgment  is  prior  to  the  mort- 
gage under  the  South  Carolina  statute  giving  judgments  for  personal 
injuries  precedence  over  railroad  mortgages.*^ 

Power  to  Transfer  Franchises 

578.  In  General. — It  is  well  settled  that  a  corporation  has  no 

implied  power  to  transfer  its  franchise  to  exist  as  a  corporation; 
nor  can  it  transfer  any  strictly  prerogative  franchise  conferred  upon 
it;  **  and  while  the  right  to  transfer  franchises  or  special  privileges 
which  are  not  strictly  prerogative  in  their  character,  without  express 
legislative  authorization,  is  recognized  in  a  few  jurisdiction?,*  accord- 
ing to  the  great  weight  of  authority  both  in  Kiigiimd  and  this  country 
a  corporation,  unless  expressly  authorized  to  do  so,  has  no  power  to 
transfer  its  general  franchises  and  special  privileges  *    One  re^ison 

17.  Racine,  etc.,  R.  Co.  v.  Farmexa'  N.  E.  601,  3  A.  S.  R.  492;  Brunswick 
Loan,  etc.,  Co.,  40  111.  331,  95  Am.  Gas  Light  Co.  v.  United  Gas,  etc.,  Co. 
Dec.  595.  85  Me.  532,  27  Atl.  525,  35  A.  S.  R. 

18.  Southern  Ry.  Co.  v.  Bouknight,  385  and  note;  Com.  v.  Smith,  10  Allen 
70  Fed.  442,  25  U.  S.  App.  415,  17  (Mass.)  448,  87  Am.  Dee.  672;  Rich- 
C.  C.  A.  181,  30  L.R.A.  823.  ardson  v.  Sibley,  11  Allen  (Mass.)  65, 

19.  Bardstown,  etc.,  "R.  Co.  v.  Met-  87  Am.  Dec.  700;  Arthur  e.  Commer- 
ealfe,  4  Mete.  (Ky.)  199,  81  Am.  Dec.  cial  -Bank  of  Vicksburg,  9  Smedes  & 
541.  M.  (Misa.)  394,  43  Am.  Dec.  719; 

Note:  103  A,  S.  R.  555.  State  v.  Atchison,  etc.,  R.  Co.,  24  Neb. 

20.  Bardstown,  etc.,  R.  Co.  v.  Met-  143,  38  N.  W.  43,  8  A.  S.  R.  164; 
ealfe,  4  Mete.  (Ky.)  199,  81  Am.  Dec.  Abbott  «.  Johnstown,  etc.,  R.  Co.,  80 
641.  N.  Y.  27,  36  Am.  Rep,  572;  Bath  Gaa- 

1.  Bardstown,  etc.,  R.  Co.  v.  Met-  light  Co.  v.  Claffy,  151  N.  Y.  24,  45 
calfe,  4  Metp.  (Ky.)  199,  81  Am.  Dec.  N.  E,  390,  36  L3JI.  664;  Coe  v. 
641.  Columbus,  etc.,  R.  Co.,  10  Ohio  St. 

2.  Pennsylvania  R.  Co.  v.  St.  Louis,  372,  75  Am.  Dee.  518;  Ajnmont  v.  New 
etc.,  R.  Co.,  118  U.  S.  290,  6  S.  Ct.  Alexandi-ia,  etc..  Road,  13  Serg.  &  R. 
1094,  30  U.  S.  (L.  cd.)  83;  Memphis,  (Pa.)  210,  16  Am.  Dee.  593;  Lauman 
etc.,  R.  Co.  V.  Grayson,  88  Ala.  572,  v.  Lebanon  VaL,  etc.,  R.  Co.,  30  Pa. 
7  So.  122,  16  A.  S.  R.  69;  Visalia  Gaa,  St.  42,  72  Am.  Dec.  685;  Ragan  t.. 
etc.,  Co.  V.  Sims,  104  Cal.  326,  37  Pac.  Aiken,  9  Lea  (Tenn.)  609,  42  Am. 
1042,  43  A.  S.  R.  105;  Georgia  R.,  Rep.  684;  Nagle  v.  Alexandria,  etc., 
etc,  Co.  V.  Haa?,  127  Ga.  187,  56  S.  Rv.  Co.,  83  Va.  707,  3  8.  E.  369,  5 
E.  313,  119  A.  S.  R.  327.  9  Ann.  Cas.  A.  S.  R.  308, 

677;  Fietsam  f.  Hay,  122  III.  293,  13      Notes:  70  A.  S.  R.  163;  47  L.B-A. 

587 


Digitized  by  Google 


CORPORATIONS 


7  R.  C.  U 


why  quasi  public  corporations  are  not  fdlowed  to  sell  or  lease  tiieir 

corporate  powers  and  franchises,  without  legislative  authority,  is  that, 
if  they  were  able  to  do  so,  they  might  thereby  disable  themselves  from 
the  performance  of  their  public  duties,  and  thus  escape  from  the  power 
of  the  courts  and  of  the  legislature  to  enforce  their  performance.  But 
a  still  more  serious  objection  to  the  traffic  in  corporate  franchises  is 
the  ease  with  which  such  a  power  could  be  used  to  create  monopolies.' 
So  where  a  quasi  public  corporation,  such  as  a  railroad  company, 
without  legislative  authorization  transfers  its  property  and  franchises, 
as  by  lease,  it  remains  liable  for  acts  of  its  lessee  in  the  use  of  the 
franchise.* 

579.  Express  Power  of  Transfer. — The  power  to  transfer  special 
franchises  may  be  and  frequently  is  conferred  upon  a  corporation,^ 
and  the  power  conferred  upon  a  railroad  corporation  to  contract  with 
another  for  the  use  of  their  respective  roads  in  such  manner  as  the 
contract  may  prescribe,  involves  the  power  to  make  a  lease  for  a  term 
of  years*  So  it  is  obvious  that  legislative  authority  to  mortgage  the 
franchises  of  a  corporation  carries  with  it  itnplied  authority  to  make 
the  mortgage  effective  by  bringing  those  franchises  to  a  sale  and 
transferring  them  with  the  tangible  property  of  the  corporation  to 
the  purchaser/  and  of  course  the  power  of  absolute  sale  necessarily 
implies  the  power  to  mortgage.^  The  power  to  mortgage  the  entire 
property  of  a  corporation,  such  as  a  railroad,  as  well  as  its  resources 
and  income,  carries  with  it  power  to  mortgage  t^e  corporate  special 
franchises,'  and  under  an  express  general  authority  to  alienate  its 
property  the  power  to  transfer  a  special  franchise  has  been  upheld.*** 
Where  the  corporation  is  given  authority  to  transfer  its  property 
and  special  franchises  a  sale  cannot  be  attacked  by  it  or  its  stock- 

87.  And  see  Fbanchisss  and  the  ser-  Co.,  78  la.  48,  h  N.  W.  613,  5  LJt^. 
eral  articles  in  this  work  relating  to  726. 

corporations  holding  special  franchi^,  6.  Beveridee  v.  New  York  EI.  R. 
such  as  Railroads  ;  Stbekf  Railways  ;  Co.,  112  N.  7. 1, 19  N.  £.  489, 2  L.R.A. 
Waterworks,  etc.  648. 

3.  Brunswick  Gas  Light  Co.  V  Unit-  7.  New  Orleans,  etc.,  R.  Co.  v.  Dela- 
ed  Gas,  etc.,  Co.,  85  Me.  532,  27  AtL  more,  U4  U.  S.  501,  5  S.  Ct  1009, 
526,  35  A.  S.  R.  385.  29  U.  S.  (L.  ed.)  244. 

4.  Georgia,  R.,  etc.,  Co.  v.  Haas,  127     Note:  35  A.  S.  R.  398. 

Ga.  187,  56  S.  E.  313,  119  A.  S.  R.     8.  Willamette  Woolen  Mfg.  Co.  v. 

327,  9  Ann.  Gas.  677;  Chaltette  v.  Bank  of  British  Colambia,  119  V.  S. 

Omaha,  etc.,  R.  Co.,  26  Neb.  159,  41  191,  7  S.  a.  187,  30  U.  S.  (L.  ed.) 

N.  W.  1106,  4  L.R.A.  135;  Ricketts  384. 

V.  Chasapeakc,  etc.,  Rv.  Co.,  33  W.  Va.     Note:  35  A.  S.  R.  398. 

433,  10  8.  E.  801,  26  A.  S.  R.  901,  7     9.  Coe  «.  Columbus,  etc.,  R.  Co., 

L.R.A.  354.  10  Ohio  St.  372,  75  Am.  Dec.  518, 

Note:  2  Ann.  Cas.  861.  And  see  10.  Michigan  Tel.  Co.  v.  St  Joseph, 
Railroads,  and  other  titles  dealing  121  Mich.  502,  80  N.  W.  383,  SO  A.  S. 
with  speciflc  quasi  public  corporations.  R.  520,  47  L.R.A.  87. 

6.  Cantillon  v.  Dabnqne,  ete.,  R. 
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holders  on  the  ground  that  the  purchasing  corporation  had  no  aalhor^ 
ity  to  buy.*' 

Qeneral  Power  with  Respect  to  Contract$ 

580.  In  General. — ^It  may  be  stated  as  a  general  rule  that  every 
corporation  has  power  to  make  all  contracts  that  are  necessary  and 
usual  in  the  course  of  the  business  it  transacts,  as  means  to  enable  it 
to  effect  such  object^  unless  expressly  prohibited  by  law  or  the  provi- 
sions of  its  charter.'*  And  they  are  capable  of  making  contracts  even 
with  the  power  that  creates  them,  or  with  subsequent  legislatures,  and 
thdr  contracts,  when  made,  are  under  the  same  protection  as  other 
contiscts."  Prima  facie,  the  contracts  of  corporations  are  valid. 
There  is  no  preauniption  of  excess  of  power  attaching  to  them,  and 
the  burden  of  showing  they  should  be  avoided  is  on  the  impeaching 
party ;  therefore  a  bill  or  complaint  in  a  suit  on  a  contract  by  a  cor* 
poration  ia  not  subject  to  demurrer  for  failing  to  show  affirmatively 
the  capacity  of  the  corporation  to  make  the  contract.'*  On  the  other 
hand  it  is  a  familiar  principle  which  runs  throu^  all  the  law  upon 
this  subject,  that  a  corporation  is  not  only  incapable  of  making  con- 
tracts which  are  forbidden  by  its  charter,  but  in  general  it  can  make 
none  which  are  not  necessary,  either  directly  or  indirectly,  to  effect 
the  objects  of  its  creation."  Again,  a  corporation,  on  the  grounds  of 
public  policy,  may  be  denied  power  to  enter  into  particular  contracts ; 
thus  it  is  well  recognized  that  quasi  public  corporations  have  no  implied 
power  to  enter  into  contracts  whereby  the  perfonnance  of  their  duties 
to  the  public  is  prevented ;  '*  and  it  is  on  this  principle  that  con- 
tracts with  railroad  companies  not  to  establish  stations  at  particular 
places  are  held  invalid. So  a  contract  by  a  corporation  authorized 
to  manufacture  and  sell  illuminating  gas  in  a  city,  by  which  it  agrees 
to  discontinue  such  manufacture  and  sale,  is  ultra  vires,  and  there- 

11.  Hinds,  etc^  Coantiea  v.  Natchez,  13.  State  v.  Bank  of  Smyrna,  2 
etc.,  R.  Co.,  85  Miss.  599,  38  So.  189,  Houst.  (Del.)  99,  73  Am.  Dec  699. 
107  A.  8.  R.  305.  14.  BouJware  v.  Davis,  90  Ala.  207, 

12.  Deringer'B  Adm'r  v.  Deriiiger*8  8  So.  84,  9  LJtA.  601. 

Adm'r,  5  HoQBt.  (Del.)  416,  1  A.  8.  15.  Deringer's  Adm'r  «.  Deringer's 

B.  150;  McQnaig  v.  Gulf  Naval  Stores  Adm'r,  5  Boost.  (Del.)  416,  1  A.  S. 

Co.,  66  Fla.  605,  47  So.  2,  131  A.  S.  R.  150  j  Memphis  Grain  Elevator  Co. 

R.  160;  Galena  v.  Corwitb,  48  111.  v.  Uemphis,  etc.,  R.  Co.,  85  Tenn. 

423,  95  Am.  Dec.  557;  Fidelity  Trust  703,  5  S.  W.  52,  4  A.  S.  E.  798;  Rock 

Co.  V.  Louisville  Gas  Co.,  118  Ky.  588,  River  Bank  v.  Sherwood,  10  Wis.  230, 

81  8.  W.  927,  111  A.  S.  R.  302  and  78  Am.  Dec.  669. 

Bote;   Morville   v,   American   Tract  16.  Chicfigo  Qas  Light,  etc,  Co.  v. 

Boc,  123  Mass.  129,  26  Am.  Rep.  40;  People  Gas  Light,  etc,  Co.,  121  HI. 

liebke  V.  Knapp,  79  Mo.  22,  49  Am.  530,  13  N.  E.  169,  2  A.  S.  R.  124 

Rep.  212;  Durlacher  «.  Frazer,  8  17.  Marsh  v.  Fairbuxy,  etc,  Ry.  Co., 

Wyo.  58,  55  Pae.  306,  80  A.  S.  R.  918.  64  Bl.  414,  10  Am.  Rep.  664.  6ea 

Note:  6  L.R.A.  661.  Ruiaoass. 
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fore  void.**  In  pureuanoc  of  these  general  rales  it  has  been  held 
that  a  railroad  company,  authorized  "to  do  all  acts  needful  to  carry 
into  effect  the  objects  for  which  it  was  created,"  including  the  right 
to  exact  a  compensation  not  exceeding  a  specified  rate  for  transportar 
tion  of  persons  and  property,  may  contract  for  the  transportation  of 
freight  for  a  fixed  period. So  a  street  railroad  company  operating 
by  horse  power  on  tlie  roadbed  of  it  turnpike  company  has  corporate 
power,  when  it  constructs  an  electric  road,  to  enter  into  a  contract  with 
the  former  company  to  compensate  it  for  the  increased  burden  placed 
upon  its  properly,  instead  of  having  the  same  adjusted  by  adverse  and 
expensive  proceedings  at  law.***  Though  there  is  little  authority  upon 
the  subject,  it  seems  that  common  carrier  corporations  have  no  implied 
power  to  enter  into  contracts  granting  the  exclusive  right  to  use  their 
cars  or  coaches  or  structures  for  advertising  purposes.^  Agnin,  a  gen- 
eral business  corporation  has  been  held  to  have  no  implied  power  to 
contract  for  the  insurance  of  the  lives  of  its  officers.* 

581.  Implied  Contracts. — General  business  corporations  are,  as  a 
general  rule,  bound  by  implied  contracts  in  the'  same  manner  as  a 
natural  person.*  Manifestly  the  essentials  of  an  implied  contract 
by  a  corporation  are  tlie  same  as  in  case  of  such  a  contract  by  an 
individual,  except  as  the  question  may  bt  affected  by  limitations  of 
the  power  of  the  corporation  to  make  express  contracts  on  the  matter 
involved  or  by  limitations  of  the  authority  of  ita  officers  or  agents 
whose  acts  or  silence  may  be  an  element  in  the  asserted  contract  by 
implication.   In  other  words  the  true  rule  would  seem  to  be  that  a 

18.  Chicago  Gas  light,  etc.,  Co.  v.  Chesapeake,  etc.,  Canal  Co.  v.  Knapp, 
People's  Gas  Light,  etc.,  Co.,  121  111.  9  Pet.  541,  9  U.  S.  C^"-  ed.)  222; 
530,  13  N.  E.  169,  2  A.  S.  R.  124.  Logan  County  Nat.  Bank  tj.  Town- 

19.  aeveland,  etc.,  R.  Co.  v.  Him-  send,  139  U.  S.  67,  11  S.  Ct.  496,  35 
rod  Furnace  Co.,  37  Ohio  St.  321,  41  U.  S.  (L.  ed.)  107;  Pi.Uey  v.  Western 
Am.  Rep.  509.  Pac.  R.  Co.,  33  Cal.  183,  91  Am.  Dec. 

20.  Little  Sawmill  Va!.  Turnpike  or  623;  Tryon  r.  White  &  Corbin  Co., 
Plank-Road  Co.  v.  Federal  St.,  etc.,  62  Conn.  161,  25  Atl.  712,  20  L.R.A. 
Ry.  Co.,  194  Pa.  St  144,  46  Atl.  66,  291;  Underwood  v.  Newport  Lyceum^ 
75  A.  S.  R.  690.  5  B.  Men.  (Ky.)  129,  41  Am.  Deo. 

1.  National  Car  Advertising  Co.  tt.  260;  Canal  Bridge  v.  Gordon,  1  Pick. 
LouisvUle,  etc.,  R.  Co.,  UO  Va.  413,  66  (Mass.)  296,  11  Am.  Dee.  170;  Mil- 
S.  E.  88,  24  L.R.A.(N.S.)  1010  and  ledge  v.  Boston  Iron  Co.,  5  Cush. 
note.  See  also  Fifth  Ave.  Coach  Co.  (Mass.)  158,  51  Am.  Dec.  59;  Hay- 
V.  New  York,  194  N.  Y.  19,  86  N.  E.  den  v.  Middlesex  Turnpike  Corp.,  10 
824,  16  Ann.  Gas.  695,  21  L.R.A.  Mass.  397,  6  Am.  Dec.  143;  Nashua, 
(N.S.)  744.  etc.,  R.  Corp.  «.  Boston,  etc.,  R.  Corp., 

2.  Victor  V.  Louise  Cotton  Mills,  164  Mass.  222,  41  N.  E.  268,  49  A.  B. 
148  N.  C.  107,  61  S.  E.  648,  16  Ann.  R.  454;  Day  v.  Spiral  Springs  Buggy 
Cas.  291,  16  L.R.A.(N.S.)  1020.  See  Co.,  57  Mich.  146.  23  N.  W.  628,  68 
Insttbance  for  the  discussion  of  the  Am.  Rep,  352;  Abby  v.  Billups,  35 
general  question  of  insarable  interest.  Miss.  618,  72  Am.  Dec.  143;  Mott  9. 

8.  Columbia  Bank  v.  Patterson.  7  Hicks,  1  Cow.  (N.  Y,)  513,  13  Am. 
Gnmch  299,  3  U.  S.  (L.  ed.)  361;  Dec.  550  and  note. 
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corporation  is  bound  by  an  implied  coDtract  in  case  an  individual 
would  be  bound  in  tiie  same  circumstances,  provided  the  subject- 
matter  of  the  contract  is  not  ultra  vires  and  the  officers  or  agents  on 
whose  knowledge,  acts,  or  conduct  the  implication  of  a  contract  is  based 
liiad  authority  to  represent  the  corporation  in  respect  to  such  subjectr 
matter.*  Accordingly  it  would  seem  to  be  a  sound  rule  of  law, 
that  whenever  a  coiporation  is  acting  within  the  scope  of  the  legiti- 
mate purposes  of  its  institution,  all  duties  imposed  on  its  officers  by 
law,  and  all  benefits  conferred  at  tbeir  request,  raise  implied  prom- 
ises, for  the  enforcement  of  which  an  action  will  lie.''  Thus  a  prom- 
ise to  pay  the  reasonable  value  of  services  rendered  and  accepted  may 
be  implied  against  corporations  as  against  individuals  in  the  same 
circumstances.'  So  a  corporation  is  liable  for  the  value  of  extra 
work  done  by  a  contractor  under  orders  of  a  director  who  promised 
Uiat  the  company  would  pay  for  it,  although  the  director  acted  without 
authority,  where  a  majority  of  the  directors  knew  that  the  contractor 
was  doing  the  work  and  that  he  had  refused  to  do  it  without  extra 
pay  and  the  company  received  and  retained  the  benefit.'  Though 
the  charter  or  a  general  law  provides  that  no  contract  shall  be  bind- 
ing upon  the  corporation  unless  in  writing,  this  enables  the  corporar 
tion  only  to  escape  liability  on  executory  contracts;  and  if  the  other* 
party  has  completely  performed  an  oral  contract  With  the  corpora- 
tion the  latter  cannot  escape  liability  thereon,  at  least  on  a  quantum 
meruit.*  Nevertheless,  to  bind  the  corporation  by  promises  . made  by 
agents,  it  must  be  shown  that  the  agent  possessed  authority  from  the 
corporation  to  make  the  promises.  And  if  the  effort  is  to  bind  the 
corporation  by  an  implied  promise,  the  evidence  must  show  acts  of 
the  corporation,  or  acts  of  an  agent  authorized  to  make  the  promise, 
from  which  the  promise  may  be  implied.' 

582.  Power  to  Incur  IiLdebtedn«8s.->-The  power  o£  a  oorporation  to 
incur  indebtedness  in  the  legitimate  transaction  of  the  purpose  of  its 
organization  is  necessarily  implied;*®  and  a  limitation  as  to  the 
amount  of  one  kind  of  indebtedness  the  corporation  may  incur,  as 
bonded  indebtedness,  does  not  affect  its  power  to  incur  another  kind 
of  indebtedness.**  Even  in  the  case  of  a  limitation  on  the  amount  of 
indebtedness  which  the  corporation  may  incur,  the  corporation  is  as 

4.  Not«:  20  LJl-A.  291.  9.  Mount  Sterling,  etft.,  Road  Co.  v. 

5.  Bank  of  Columbia  v.  Patterson,  Looney,  1  Meto.  (Ky.)  550,  71  Am. 
7  Cianch  299,  3  U.  S.  (L.  ed.)  351.  Dee.  491. 

6.  -.TauB8iK  ti.  St.  Louis,  etc.,  R.  Co.,      10.  Fidelity  Trust  Co.  u.  Louisville  ' 
166  Mo.  2S,  65  S.  W.  969,  89  A.  S.  R.  Gas  Co.,  118  Ky.  588,  81  S.  W.  927, 
ff74.  Ill  A.  S.  R.  302. 

7  Tryon  v.  White  &  Corbin  Co.,  62  11.  Fidelity  Trust  Co.  v.  Louisville 

Conn.  161,  25  Atl.  712,  20  L.R.A.  291.  Gas  Co.,  118  Ky.  588,  81  S.  W.  927, 

8.  Pbcley  v.  Western  Pac.  E.  Co.,  33  111  A.  S.  B.  302. 
GaL  1B3,  91  Am.  Dec.  623. 
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8  general  rule,  held  liable  to  a  bona  fide  creditor  without  regard  to 
the  limitation.'*   Where  the  amount  of  the  indebtedness  which  the 

corporation  may  incur  is  limited  by  its  charter  or  general  statute,  a 
creditor  whose  own  debt  against  the  corporation  doea  not  exceed  U^e 
limit,  and  who  has  no  reason  to  know  that  the  limit  has  been  exceeded, 
is  not  affected  by  the  fact  that  there  are  other  debts  of  which  he  has 
no  notice,  which  when  added  to  his  own  make  an  aggregate  indebted- 
ness greater  than  the  corporation  can  legally  incur.*' 

583.  Power  to  Loan  Honey. — General  power  to  invest  surplus  cap- 
ital includes  the  power  to  loan  money  in  any  way  not  prohibited 
by  law.'*  So  a  corporation  dealing  in  manufactured  goods  and  need- 
ing them  for  sale  may,  as  a  proper  incident  to  its  business,  extend 
financial  aid  to  a  manufacturer  by  advancing  him  money  to  enable 
him  to  furnish  the  goods.'*'  Where  a  corporation  is  expressly  author- 
ized to  loan  money  in  particular  ways  this  would  seem  to  be  a  restric- 
tion on  its  power  to  loan  in  other  ways.'' 

584.  Power  to  Submit  to  Arbitration. — ^It  seems  to  be  well  recog- 
nized that  a  corporation  under  its  general  power  to  conkact  and  to 
sue  and  be  sued  has  the  implied  or  incidental  power  to  submit  to 

-  arbitration  disputes  arising  out  of  its  general  business  transactions." 

585.  Power  to  Offer  Reward. — ^That  a  corporation  has  implied 
power  to  oflfer  rewards  which  will  more  effectually  protect  its  prop- 
erty is  well  settled."  Thus  a  railroad  company  has  implied  power 
to  offer  a  general  standing  reward  for  the  detection,  apprehension, 
and  bringing  to  justice  of  persons  obstructing  its  road  or  otherwise 
offending  against  its  property  rights."  There  can  be  no  question 
of  the  authority  of  corporations  to  offer  rewards  and  employ  agents 
to  detect  and  arrest  violators  of  the  criminal  law  enacted  for  their 
protection.  On  the  ground  of  such  authority  is  founded  their  respon- 

18.  Wood  «.  Corry  Water-works  N.  Y.  75,  25  N.  E.  1083,  11  LJt.A. 
Co.,  44  Fed.  146, 12  LJLi-  168;  Qaiv  170. 

rett  V.  Buzlii^ton  Plow  Co.,  70  la.  16.  New  York  Rremen  Ins.  Co.  «. 
697,  29  N.  W.  395,  69  Am.  Rep.  461;  Ely,  5  Conn.  660,  13  Am.  Dee.  100. 
Sherman  Cmter  Town  Co.  v.  Morris,  17.  Alexandria  Canal  Co.  v.  Swann, 
48  Kan.  282,  23  Pae.  569|  19  A.  S.  B.  5  How.  83,  12  U.  S.  (L.  ed.)  60. 
134;  Anerbfwh  v.  Le  Sneur  Mill  Co.,  See  also  Abbiiiutios  Ain*  Awabd, 
28  Minn.  291,  9  N.  W.  799,  41  Am.  vol.  2,  p.  367. 

Rep.  285;  Fidelity  Insurance,  etc.,  Co.     IB.  Central  B.,  fltc»  Co.  «.  Cheat- 
o.  West  Penn.,  etc.,  R.  Co^  138  Pa.  ham,  8S  Ala.  292,  4  So.  828,  7  A.  S. 
St  494,  21  AtL  21,  21  A.  S.  R.  911.  B.  48.  See  also  LoaiBrille,  etc.,  B.  Co. 
Note:  11  Lil.A.(N.S.)  598.  o.  Goodnight,  10  Bush  (Ky.)  552,  19 

15.  Citizens'  Bank  v.  Bank  of  Wad-  Am.  Rep.  80.  And  see  Rewards. 

dy,  126  Ky.  169,  103  S.  W.  249,  128  19.  Central  R.,  etc.,  Co.  «.  Cheat- 
A.  S.  B.  282,  11  L.BA.(N.S.)  698.  ham,  85  Ala.  292,  4  So.  828, 7  A.  S.  B. 

14.  People  V.  Utiea  Iiu.  Co.,  15  48;  Aricansas  Southwestern  B.  Co.  «. 
Johns.  (N.  Y.)  368,  8  Am.  Bee.  243.  Dickinson,  78  Ark.  483,  95  8.  W.  80^ 

16.  Holmes,  etc.,  Co.  e.  Willard,  125  115  A.  S.  R.  54. 
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slbilify  for  the  wilful  and  malicious  acts  of  such  agents,  when  done 
in  executing  the  agency 

586.  Power  to  Waive  Legal  Rights. — ^As  a  general  rule,  corporations 
have  power  to  waive  their  legal  rights,  and  are  bound  by  implication 
and  estoppek  in  paw,  like  natural  persons.  They  can  claim  no  exemp- 
tion from  the  operation  of  those  rules  and  TnaviTna  which  are  estab- 
lished to  enforce  good  faith  and  fair  dealing  among  individuals.^ 
For  example  an  insurance  corporation  has  power  to  waive  the  right 
to  insist  on  the  suspension  of  a  risk  for  the  nonpayment  of  premiums 
or  assignments.*  So  in  case  of  corporations  of  a  quasi  public  nature 
to  which  is  granted  an  exclusive  franchise,  such  as  a  franchise  to 
distribute  gas  in  a  particular  locality ;  the  exclusiveness  of  such  right 
is  intended  solely  for  the  benefit  of  the  corporation,  and  it  may  waive 
the  exclusive  right  and  by  contract  permit  another  company  to  com- 
pete with  it.' 

Power  to  Borrow  Money 

587.  In  06n«rat*--Although  there  are  cases  which  apparently  ques- 
tion the  implied  power  of  a  corporation  to  borrow  money,  they  relate 
to  controversiee  over  the  construction  of  express  clauses  in  the  corpo- 
ration's charter  relating  to  its  power  to  borrow  money  or  prescribing 
the  manner  of  exercising  the  power,  or  the  sort  or  amount  of  secur- 
ity that  may  be  issued  as  a  basis  for  the  loan.  There  is  no  real  con- 
flict of  authority  with  respect  to  the  implied  right  of  corporations 
to  borrow  money  and  to  give  evidence  of  indebtedness  and  security 
therefor.*  The  role  undoubtedly  is  that  a  private  corporation  organ- 
ized for  pecuniary  profit,  unless  forbidden  in  its  charter,  may  borrow 
money  whenever  the  necessity  of  its  business  requires,  and  issue  cus- 
tomary evidences  of  debt  therefor.  Such  power  is  incidental  to  that 
expressed  in  its  charter,  because  necessary  in  carrying  out  tibe  purpwes 
of  its  incorporation.*    It  would  be  a  meaningless  thing  to  grant  a 

20.  Central  R..  etc.,  C!o.  v.  Cheat-  Co.,  37  Fed.  Rep.  449,  2           120  i 

ham,  86  Ala.  292,  4  So.  828,  7  A.  S.  Qrommes  v.  Snllivan,  81  Fed.  45,  53 

R.  48.  U.  S.  App.  359,  26  C.  C.  A.  320,  43 

1,  Hale  V.  Union  Mnt.  Fire  Ins.  L.R.A.  419;  Wright  «.  Hughes,  IIP 
Co.  32  N.  H.  295,  64  Am.  Dec  370.  Ind.  324,  21  N.  E.  907,  12  A.  S.  R. 

2.  Hale  v.  XTnion  Mat.  Fire  Ins.  Co.,  412;  Meorion  Trost  Go.  v.  Greseent 
82  N.  H.  295,  64  Am.  Dee.  370.  And  Loan,  etc.,  Co.,  27  Ind.  App.  451,  61 
see  Insurance.  N.  E.  688,  87  A.  S.  R.  257;  Commer- 

8.  Chicago  Gas-Light  Co.  v.  Peo-  eial  Bank  of  New  Orleans  «.  Kewport 

ple*8  Gas-Light,  etc.,  Co.,  121  HI.  530,  Man'fg  Co.,  1  B.  Hon.  (Ky.)  13,  35 

13  N.  E.  169,  2  A.  S.  R.  124.  Am.  Dec  171;  Fidelity  Trust  Co.  ». 

4.  Note:  111  A.  S.  R.  312.  LonisviUe  Gas  Co.,  118  Kv.  588,  81  S. 

6.  Chicago,  etc.,  R.  Co.  v.  Howard,  W.  927,  111  A.  S.  R.  302  and  note: 

7  "Wall.  392,  19  U.  S.  (L.  ed.)  117;  Star  Mills  v.  Bailey,  140  Ky.  104,  130 

Langdon  v.  Central  R.  ete..  Banking  S.  W.  1077,  140  A.  S.  R.  370;  John- 
R.  C.  L.  Vol.  Vn.— 38.  B83 
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corporation  a  charter  empowering  it  to  conduct  a  certain  enterprise, 
nnd  then  say  that  the  right  to  obtoin  the  me^  necessary  to  the 
execution  of  the  purp<»es  of  its  organization  was  impliedly  denied 
by  tiie  charter.*  Nor  does  a  restriction  on  the  amount  of  bonded 
indebtedness  which  a  corporation  may  issue  limit  its  power  to  borrow 
money  and  incur  liabilities  and  issue  other  evidences  of  indebtedness 
therefor.'  A  corporation  cannot  escape  liability  for  money  borrowed 
on  the  ground  that  the  money  borrowed  was  used  by  it  in  prosecuting 
a  business  which  it  was  not  authorized  to  prosecute  or  for  other 
unautliorized  purposes ;  ^  and  the  fact  that  the  lender  has  knowledge 
of  the  intention  on  the  part  of  the  corporation  to  apply  the  borrowed 
money  to  the  unauthorized  purpose  does  not  affect  the  liability  of 
the  corporation  to  repay."  It  is  also  true,  as  a  general  proposition, 
that  even  if  a  corporation  borrowing  money  has  no  implied  power  to 
do  so,  it  must  repay  money  actually  received  by  it,  and  used  for  its 
benefit.**  Where  either  a  statute  or  its  charter  limits  the  amount 
which  a  corporation  may  borrow,  it  is  held  bound  to  repay  the  excess 
on  the  ground  of  estoppel ;     a  fortiori  a  creditor  whose  own  debt 

son  V.  Johnson  Bros.,  108  Me.  272,  80  N.  E.  688,  87  A.  S.  B.  257}  North 
Atl.  741,  Ann.  Cas.  1913A  1303;  Hudson  Mut.  Bldg.,  etc.,  Ass'n  v. 
HieroDimus  v.  Sweeny,  83  Md.  146,  Hudson  First  Nat.'Bank,  79  Wis,  31, 
34  AU.  823,  55  A.  S.  R.  333,  33  L.R.A.  47  N.  W.  300,  11  L.R.A,  845. 
99;  Mor\'ine  v.  American  Tract  See.,  Note:  111  A.  S.  R.  325. 
123  Mass.  129,  25  Am.  Rep.  40;  Bank  9.  Bradtey  v.  Ballard,  55  HI.  413, 
of  Chillicothe  v.  Chillicotbe,  7  Ohio  8  Am.  Rep.  656;  Wright  v,  Hughes, 
(pt.  ii.)  31,  30  Am.  Dec  185  and  note:  119  Ind.  324,  21  N.  E.  907,  12  A.  S. 
Ohio  Life  Ins.,  etc.,  Co.  w.  Merchants*  R.  412;  Marion  Trust  Co.  v.  Crescent 
Ins.,  etc.,  Co.,  11  Hnmph.  (Tenn.)  1,  Loan,  etc.j  Co.,  27  lod.  App.  451,  61 
53  Am.  Dec.  742;  Mills  v.  Gleason,  11  N.  E.  688,  87  A.  S.  R.  267. 
Wis.  470,  78  Am.  Dec.  721 ;  North  10.  Bradley  v.  Ballard,  55  111,  413,  8 
Hudson  Mut.  Bldg.,  etc.,  Ass'n  v.  Am.  Rep.  656;  Citizen's  Bank  v.  Bank 
Hudson  First  Nat.  Bank,  79  Wis.  31,  of  Waddy,  126  Ky.  169,  103  S.  W. 
47  N.  W.  300,  11  L.R.A.  845  and  249,  128  A.  S.  R.  282,  11  L.R.A. 
note;  Eastman  v.  Parkinson,  133  Wis.  (N.S.)  598  and  note;  Fidelity  Insur- 
375,  113  N.  W.  649,  13  L.R.A.(N.S.)  ance,  etc.,  Co.  v.  West  Penn.,  etc,  R. 
921.  But  see  Hig^ins  v.  Downward,  Co.,  138  Pa.  St.  494,  21  Atl.  21,  21 
8  Houst.  (Del.)  227,  14  AtL  720,  32  A.  S.  R.  9U;  North  Hudson  Mut. 
Atl.  133,  40  A.  S.  R.  141.  Bldg.,  etc.,  Asa'n  v.  Hudson  First  Nat. 

Note:  6  h.R.A.  61.  Bank,  79  Wis.  31,  47  N.  W,  300,  11 

FideUty  Trust  Co.  v.  Louisville  L.R.A.  845. 
Gas  Co.,  118  Ky.  588,  81  S.  W.  927,     Note:  111  A.  S.  R.  325.    See  infra, 
111  A.  S.  R.  302.  par.  677  et  seq.,  as  to  general  rights 

7.  FideUty  Trust  Co.  v.  Louisville  and  liabilities  arising  out  o£  idtra 
Gas  Co.,  118  Kv.  588,  81  S.  W.  927,  vires  contracts. 

Ill  A.  S.  R.  302.  11.  Garrett  v.  Burlington  Plow  Co., 

8.  Bradley  v.  Ballard,  55  111.  413,  70  la.  697,  29  N.  W.  395,  59  Am,  Rep. 
8  Am.  Rep.  656;  Wright  v.  Hughes,  461;  Auerbach  v.  Le  Seuer  Mill  Co., 
119  Ind.  324,  21  N.  E.  907, 12  A.  S.  R.  28  Minn.  291,  9  N.  W.  799,  41  Am. 
412;  Marion  Trust  Co.  v.  Crescent  Rep.  285. 

Loan,  etc.,  Co.,  27  Ind.  App.  451,  61     Note:  111  A.  S.  R.  325,  329. 
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against  the  corporaldoa  does  not  exceed  the  limit,  and  who  has  no 
reason  to  know  that  the  limit  has  been  exceededj  is  not  affected  by  the 
fact  that  there  are  other  debts  of  which  he  has  no  notice,  which,  when 
added  to  his  own,  make  an  aggregate  indebtedness  greater  than  the 
corporation  can  legally  incur.**  In  England  the  authorities  go  to 
an  extreme  in  denying  the  power  of  corporations  to  borrow  money 
beyond  the  limit  authorized  by  their  chaiters,  and  seem  to  hold  that 
the  corporation  incurs  no  liability  for  money  borrowed  in  excess  of 
such  limit  even  though  the  lender  was  ignorant  that  such  limit  had 
been  exceeded,**  though  a  different  rule  is  applied  to  a  loan  to  pay 
an  ultra  vires  indebtedness.** 

588.  Nature  of  Corporate  Business. — Sometimes  the  implied  power 
of  a  corporation  to  borrow  money  has  been  questioned  because  of  the 
nature  of  the  business  in  which  the  corporation  is  engaged,  tiiough 
in  the  majority  of  cases  the  real  question  in  the  cane  has  been  with 
reference  to  the  manner  in  which  a  conceded  power  to  borrow  has 
been  exercised,  or  with  respect  to  a  construction  of  charter  provisions 
limiting  the  power  to  borrow  money  and  issue  evidences  or  security 
therefor.**  It  may  be  stated  generally  that  in  the  absence  of  restric- 
tion tlie  power  to  borrow  money  impliedly  exists  in  all  kinds  of  busi- 
ness corporations.  This  is  true,  for  example,  of  a  corporation  organ- 
ized to  purchase  and  sell  land  and  a  specified  kind  of  merchandise;  ** 
a  mining  corporation  authorized  to  enter  into  any  obligations  or  con- 
tracts essential  to  the  transaction  of  its  ordinary  affairs  or  the  purposes 
for  which  it  was  created;*'  a  gas  company;**  a  banking  corpora- 
tion ;  **  a  railroad  corporation ;  or  a  building  and  loan  associa- 
tion.*^  And  a  corporation  chartered  for  a  charitable  purpose  with 
power  to  receive  and  expend  all  money  given  for  immediate  use  and 
with  the  additional  power  to  hold  real  and  personal  estate  for  the 
purpose  of  securing  a  Umited  annual  income  to  be  appropriated  to  the 
objects  of  its  formation,  has  been  held  to  have  power  to  receive  a  gift 

12.  Citizens'  Bank  v.  Bank  of  Wad-  Mfg.  Co.,  1  B.  Mod.  (Ky.)  13,  35  Am. 
dy,  126  Ky.  1G9,  103  S.  W.  249,  123  Dec.  171. 

A.  S.  A.  282,11L.R.A.(N.S.)  598and  17.  Mahoney  Min.  Co.  v.  Anglo- 
note.  Californian  Bank,  104  U.  S.  192,  26 

13.  Fountaine  «.  Carmarthen  R.  Co.,  U.  S.  (h.  ed.)  707. 

L.  R.  5  Kq.  316,  37  L.  J.  Ch.  429,  16  18.  Fidelity  Trust  Co.  v.  LouisviUe 

W.  R.  476,  22  Eng.  Rul.  Cas.  131;  Gas  Co.,  118  Ky.  588,  81  S.  W.  927, 

Chapelo  v.  Brur^swidi  Benefit  Society,  HI  A.  S.  R.  302;  Merchants'  Nat. 

49  L.  J.  C.  PI.  796,  60  L.  J.  Q.  B.  D.  Bank  u.  Citizens'  Gas  Light  Co.,  159 

372,  5  C.  P.  D.  331,  6  Q.  B.  D.  696,  Mass.  505,  34  N.  E.  1083,  38  A.  S.  R. 

2  Eng.  Rul.  Cas.  366.  453. 

14.  Reversion   Fund,   etc.,   Co.   v.  19.  See  Banks,  vol.  3,  p.  427. 
Maison  Cosway  Co.  [1913]  1  K.  B.  20.  Note:  111  A.  S.  R.  317.  And 
(Eng.)  364,  Ann,  Cas.  1913E  1106.  see  Railbo^db. 

16.  Note:  111  A.  S.  R.  316.  1.  See  Buildino  and  Loan  AfiSO. 

15.  Commercial  Bank  «.  Newport  ciations,  toL  4,  p.  365. 
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of  money  on  conditioD  that  it  be  returned  upon  a  certain  contingency 
which  is  not  illegal.  To  hold  otherwise  would  be  to  declare  void  many 
conditional  gifte  to  charitable  and  educational  institutions.' 

589.  Executing  Evidence  of  Indebtedness  or  Security  for  Honey 
Borrowed. — ^Inasmuch  as  the  same  rule  of  finance  is  generally  applied 
toward  corporations  when  applying  for  a  loan  as  is  applied  toward 
individuals  under  the  sune  circumstances,  namely,  the  necessity  of 
executing  an  evidence  of  indebtedness  and  producing  security  for  the 
proposed  loan,  it  has  been  found  necessary  by  the  courts  to  announce 
it  to  be  the  rule  of  law  that  the  poww  to  issue  notes,  bonds,  mort- 
gages or  dtber  evidences  of  indebtedness  or  security  therefor  follows 
as  an  incident  to  an  implied  power  of  a  corporation  to  borrow  money.* 
Thus  a  building  and  loan  association  which  has  power  to  borrow 
money  may,  in  the  absence  of  any  law  expressly  prohibiting  it^  secura 
the  payment  of  the  loan.* 

Power  to  Issue  Bonds  * 

590.  In  General. — It  is  well  settled  that  corporations  under  their 
incidental  power  to  enter  into  obligations  in  carrying  out  the  ends 
of  their  creation,  may  have  power  to  issue  bonds  as  evidence  of  indebt- 
edness.* A  bond  is  merely  an  obligation  under  seal.  A  corporation 
having  the  capacity  to  sue  and  be  sued,  the  right  to  make  contracts, 
under  which  it  may  incur  debts,  and  the  right  to  make  and  use  a  com- 
mon seal,  a  contract  under  seal  is  not  only  within  the  scope  of  ita 
powers,  but  was  origindly  the  usual  and  peculiarly  appropriate  form 
of  corporate  agreement.*  The  fact  tiiat  a  corporation  has  no  power  to 
execute  a  mortgage  to  secure  its  bonds  does  not  render  invalid  ite  bonds 
secured  by  mortgage.'  So  a  corporation  has  implied  power  to  give  a 
bond,  where  it  is  required  by  law,  to  enable  it  to  exercise  other  powers 

8.  Iforrills  v.  American  Traet  Soe.,  4.  See  Bn2U>n70  and  Ijoxs  Asso- 

123  Mass.  129,  25  Am.  Bep.  40.  ciations,  vol.  4,  p.  366. 

3.  Grommes  v.  Sullivan,  81  Fed.  45,  6.  White  Water  Valley  Gaoal  Go.  v. 

53  U.  S.  App.  359,  26  C.  C.  A.  320,  VaUette,  21  How.  414,  16  U.  S.  (U 

43  L.BA.  419;  Galena  v.  Gorwith,  48  ed.)  154;  Nelson  v.  Hubbard,  96  Ala. 

lU.  423,  95  Am.  Dee.  557;  Wright  v.  238, 11  So.  428, 17  L.RA..  375;  Galena 

Hughes,  119  Ind.  324,  21  N.  £.  907,  v.  Gorwith,  48  111.  423,  95  Am.  Dee. 

12  A.  S.  B.  412;  Gommercial  Bank  557;  Gom.  v.  Smith,  10  Allen  (Ifaaa.) 

«.  Newport  M^.  Co.,  1  B.  Mon.  (Ey.)  448,  87  Am.  Dec.  672;  Gamble  «. 

13,  35  Am.  Dee.  171:  Fidelity  Trust  Queens  County  Water  Go.,  123  K.  T. 

Co.  «.  Louisville  Gaa  Co.,  118  Ky.  688,  91,  25  N.  £.  201^  9  L.BjL  527;  Phila- 

81  S.  W.  927,  111  A.  S.  B.  302  and  delphia,  ete.,  B.  Go.  v.  Lewis,  83  Pa. 

note;  Mott  «.  Hicks,  1  Cow.  (N.  Y.)  St.  33,  75  Am.  Dec.  574. 

513, 13  Am.  Dec.  650;  Andres  v.  Mot-  6.  <jom.  v.  Smith,  10  Allen  (Mass.) 

gan,  62  Ohio  St.  236,  66  N.  E.  875,  448,  87  Am.  Dee.  672. 

78  A.  S.  B.  712;  North  Hudson  Mut.  7.  Philadelphia,  etc.,  R.  Co.'  «.  Lew- 

BIdg.,  etc.,  Abb'u  v.  Hudson  First  ia,  33  Fa.  St  33,  75  Am.  Dea.  874. 
Nat.  Bank,  79  Wis.  31,  47  N.  W.  300, 
U  L Jt.A.  845. 
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conferred  upon  it,  as  in  the  case  of  a  corporation  empowered  to  act 
as  an  administrator,  which  has  power  to  give  the  required  bond.^  The 
power  of  a  corporation  to  issue  bonds  may  of  course  be  restricted  by 
tiie  provisions  of  its  charter  or  by  general  laws.  A  restriction  on  the 
issuance  of  bonds  for  more  than  one  half  of  the  par  value  of  the 
capital  stock  means  the  actual  amount  of  capital  paid  in.'  A  statute 
relating  to  a  particular  class  of  corporations,  authorizing  the  issue  of 
bonds  for  particular  purposes  and  prescribing  the  requisites  to  their 
issuance,  is  not  a  mere  permission  to  do  so  but  is  intended  to  prescribe 
the  terms  and  conditions  upon  which  bonds  may  be  issued  and  renders 
invalid  bonds  issued  without  conforming  to  the  requirements  of  the 
statute.^"  Where  the  charter  or  general  law  requires  that  a  bonded 
indebtedness  of  a  corporation  be  authorized  by  the  unanimous  vote 
of  the  directors  there  is  a  sufficient  compliance  with  such  require- 
ment when  at  a  duly  convened  meeting  at  which  a  quorum  is  present 
such  indebtedness  is  authorized  by  a  unanimous  vote  of  those  present.'* 
591.  Issuance  of  Bonds  below  Par  and  Interest — ^Aside  from  the 
effect  of  usury  laws,  the  power  of  a  corporation  to  issue  its  bonds  at 
less  than  par  for  either  money  or  property  required  for  its  use  is 
upheld,  both  in  this  country  and  in  England.**  In  some  jurisdictions 
constitutional  or  statutory  provisions  have  been  enacted  prohibiting 
private  corporations  from  issuing  bonds  except  for  money,  labor  done, 
or  property  actually  received,  and  invalidating  all  fictitious  increases 
of  indebtedness.  Such  a  provision  operates  to  invalidate  evidences  of 
indebtedness  when  there  is  in  fact  no  debt;  to  require  every  issue  of 
bonds  of  private  corporations  to  represent  substantial  values  received 
by  the  corporation ;  and  to  impose  upon  those  chained  with  the  disposi- 
tion of  co^orate  securities  tiie  duty  to  procure  therefor  a  fair  and 
reasonable  equivalent  in  money,  labor,  or  property  actually  contrib- 
uted to  the  corporation.  The  negotiation  of  bonds  must  be  a  real 
transaction  carried  through  to  promote  legitimate  corporate  purposes, 
and  not  a  mere  trick  or  device  to  evade  the  law,  and  impose  greater 
obhgationa  upon  the  corporation  than  there  is  any  occasion  for  it 

8.  Deringer  v.  Deringer,  5  Houst.  Tel.  Co.,  116  Minn.  4,  133  N.  W.  91, 
(Del.)  416,  1  A.  S.  R.  150.  Ann.  Cas.  1913A  622,  36  L.R.A.(N.S.) 

9.  Com.  V.  Lehigh  Ave.  Ry.  Co.,  129  1132;  Gamble  v.  Queens  County  Wa- 
Pa.  St.  405, 18  AtL  414,  498,  6  L.RjL  ter  Co.,  123  N.  Y.  91,  25  N.  E.  201, 
367.  9  L.R.A.  527;  Coe  v.  Columbus,  etc., 

10.  Com.  V.  Smith,  10  AUen  (Man.)  R.  Co.,  10  Ohio  St.  372,  75  Am.  Dgc. 
448,  87  Am.  Dec.  672.  518;  Northside  Ry.  Co.  v.  Worthing- 

11.  Tidewater  Southern  R.  Co.  v.  ton,  88  Tei.  562,  30  8.  W.  1055,  53 
Jordan,  l(i;J  Cal.  105,  124  Pac.  716,  A.  S.  R.  778;  Webb  v.  Shropshire 
Ann.  Cas.  1913B  1293  and  note,  41  Rys.  Co.  [1893]  3  Ch.  307,  69  L.  T. 
L.R.A.(N.S.)  130.  N.  8.  533,  63  L.  J.  Ch.  80,  7  Eng. 

IS.  Nelson  v.  Hubbard,  96  Ala.  238,  Rul.  Cas.  382;  In  re  Compagnie  G^n- 
11  So.  428, 17  LJR.A.  375;  Clearwater  6rale  de  Bellegarde,  4  Ch.  D.  470,  7, 
Coan^  State  Bank  «.  Bagley-Ogema  F.ng.  Rul.  Cas.  67& 
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to  assume  in  order  to  obtain  the  consideration  received  therefor.  Issues 
of  bonds  have,  however,  been  sustained  under  such  i^rovisions  when 
they  were  disposed  of  for  the  best  price  that  could  be  obtained,  thougli 
for  considerably  less  than  their  face  value."  Nor  does  such  a  provi- 
sion prevent  the  carrying  out  of  an  agreement  between  mortgage  bond- 
holders of  an  embarrassed  railroad  company  by  which  it  is  agreed 
that  trustees  shall  buy  in  the  mortgaged  property  on  foreclosure,  and 
convey  it  to  a  new  company  to  be  organized  by  the  bondholders  which 
shall  issue  new  mortgage  bonds  to  pay  the  expenses  of  the  sale,  and 
other  new  mortgage  bonds  to  be  token  by  the  bondholders  in  lieu 
of  their  old  bonds,  and  fully  paid  up  stock,  subject  to  the  mortgage 
debt,  to  be  delivered  to  and  held  by  the  bondholders  without  any  pay- 
ment of  money."  Under  a  power  to  borrow  money  at  not  to  exceed 
a  certain  rate  of  interest  and  issue  bonds  therefor,  bonds  bearing  such 
a  rate  of  interest  payable  semi-annually  may  be  issued." 

592.  Pledge  of  Bonds  as  Collateral  Security. — It  is  generally  rec- 
ognized that  the  power  to  borrow  money,  and  to  mortgage  or  other- 
wise convey  or  pledge  its  property^  re^l  or  personal,  and  its  fran- 
chises, to  secure  the  payment  of  the  money  so  borrowed,  or  any  other 
debt  contracted  by  it,  includes  the  power  to  pledge  the  bonds  of  the 
corporation,  secured  by  its  mortgage  on  property,  as  collateral  secur- 
ity for  debts  of  the  corporation  presently  created  or  already  owing 
And  a  limitation  on  the  issuance  of  corporate  bonds  except  for  money, 
labor  done,  or  property  received,  and  a  provision  that  all  fictitious 
indebtedness  shall  be  void,  has  been  held  not  to  prevent  pledging  tiie 
bonds  of  a  corporation  for  an  amount  in  excess  of  the  indebtedness 
to  be  secured."  One  who  loans  money  to  a  corporation  and  receives 
its  bonds  as  collateral  security  is  a  holder  of  such  bonds  for  value  in 
due  course  of  trade,  and  as  such  entitled  to  protection.^^  On  the 
other  hand,  under  a  statute  providing  that  no  corporation  shall  issue 
any  bonds  except  for  money,  labor  or  property  estimated  at  its  tine 
money  value,  actually  received  by  it,  equal  to  seventy-five  per  cent  of 
the  par  value  thereof,  and  providing  that  all  bonds  issued  eontrarj- 
to  its  provisions  shall  be  void,  bonds  ki  a  large  amount  issued  as  coUat- 

13.  Memphis,  etc.,  R.  Co.  v.  Dow,  16.  Nelson  v.  Hubbard,  96  Ala.  238, 
120  U.  S.  287,  7  S.  Ct.  482,  30  U.  S.  11  So.  428,  17  L.R.A.  375;  In  re  New 
(L.  ed.)  595;  Nelson  v.  Hubbard,  96  Memphis  Gaslight  Co.  Cases,  105 
Ala.  238,  11  So.  428,  17  L.R.A.  375;  Tenn.  268,  60  S.  W.  206,  80  A.  S.  R. 
Northside  Ry.  Co.  v.  Worthington,  88  880.  But  see  Shellenberger  v.  Al- 
Tex.  562,  30  S.  AV.  1055,  53  A.  S.  R.  toona,  etc..  Connecting  R.  Co.,  212  Pa. 
778.  St.  413,  61  Atl.  1000, 108  A.  S.  E.  876. 

Note:  111  A.  S.  R.  327.  Note;  111  A.  S.  R.  328. 

14.  Memphis,  etc.,  R.  Co.  v.  Dow,  17.  Nelson  v.  Hubbard,  96  Ala.  238. 
120  U.  S.  287,  7  S.  Ct.  482,  30  U.  S.  11  So.  428,  17  L.R.A.  375. 

(h.  ed.)  695.  18.  In  re  New  Memphis  Gaslight 

15.  Coe  V,  Columbus,  etc.,  R.  Co.,  Co.  Cases,  106  Tenn.  268,  60  8.  W. 
10  Ohio  St.  372,  75  Am.  Deo.  518.     206,  80  A.  8.  B.  880. 

598 


Digitized  by  Google 


7  R.  C.  L. 


CORPORATIONS  .  H  593,  594 


era!  to  a  loan  of  half  their  par  value  are  void  where  it  is  not  stipu- 
lated  that  the  bonds  shall  be  accounted  for  at  not  less  than  seventy-five 
cents  on  the  dollar.^*  Directors  of  a  corporation  have  power  both  tn 
pledge  and  to  sell  bonds  which  are  issued  to  pay  a  floating  indebted- 
ness for  improvements,  and  to  make  new  improvements,  and  to  retire 
a  previous  bond  issue,  where  such  directors  are  authorized  by  a  vote 
of  the  stockholders  to  use  the  bonds  in  such  manner  as  in  their  dis- 
cretion and  judgment  is  deemed  best.**  Corporate  bonds  representing 
no  actual  indebtedness  cannot  be  pledged  as  collateral  security  to 
a  debt  of  the  corporation  so  as  to  entitle  the  holder  to  a  dividend 
thereon  from  the  assets  of  the  corporation  in  the  hands  of  a  receiver 
as  well  as  upon  the  debt^ 

593.  Negotiability  of  Corporate  Bonds. — According  to  the  modem 
view  corporate  bonds  negotiable  in  form  are  to  be  regarded  as  nego- 
tiable instruments*  While  there  has  been  some  diversity  of  opinion 
upon  this  subject,  tiie  tendency  of  recent  decisions,  and  the  weight 
of  authority  and  reason,  seem  now  to  be  in  favor  of  negotiability. 
At  first,  before  such  bonds  bad  become  common,  courts  naturally 
held  that  they  lacked  the  technical  and  established  characteristics  of 
negotiable  instruments.  The  effect  of  the  early  decisions  has,  however, 
been  swept  away.*  Like  bills  of  exchange  or  promissory  notes,  they 
must  in  themselves  contain  every  e&sential  requisite  of  negotiability. 
Where  these  are  found  in  them,  although  they  may  be  under  the  corpo- 
rate seal,  as  every  act  of  a  corporation  must  have  been  manifested 
according  to  the  ancient  common  law,  the  seal  will  not  destroy  their 
negotiability.  But  the  seal  will  not  confer  negotiability  unless  these 
requisites  are  found.* 

594.  General  Rights  and  Liabilities  of  Holders. — As  stated  in  the 
preceding  paragraph  corporate  bonds  negotiable  in  form  are  generally 
regarded  as  negotiable,  and  of  course  a  bona  fide  holder  of  such  bonds 
is  entitled  to  the  same  protection  as  a  bona  fide  holder  of  other 
negotiable  instruments.    Accordingly  even  though  a  corporation  is 

19.  Andrews  tj.  National  Foundry,  Minneapolis,  etc.,  R.  Co.,  48  Minn, 
etc.,  Works,  77  Fed.  774,  46  U.  S.  560,  51  N.  W.  658,  31  A.  S.  R.  694; 
App.  618,  ^  C.  C.  A.  454,  36  L.R.A.  American  Nat.  Bank  v.  American 
139  Wood  Paper  Co.,  19  R.  T.  149,  32 

Note:  111  A.  8.  R.  329.  Atl.  305,  61  A.  S.  R.  746,  29  L.R.A. 

20.  In  re  New  Memphis  Gasligrht  103.  See  also  Bills  and  Noi'es,  vol. 
Co.  Cases,  105  Tenn.  268,  60  S.  W.  3,  pp.  844-846. 

206,  80  A.  S.  R.  880.  3.  Mercer    County    v.    Hacket,  1 

1.  International  Trust  Co.  v.  Union  Wall.  83,  17  U.  S.  (L.  ed.)  548. 

Cattle  Co.,  3  Wyo.  803,  31  Pac.  408,      4.  Blackman  v.  Lehman,  63  Ala. 

19  LR.A.  640.  547,  35  Am.  Rep.  57;  McClelland  v. 

a.  White  V.  Vermont,  etc.,  R.  Co.,  21  Norfolk  S.  R.  Co.,  110  N.  Y.  469,  18 

How.  575,  16  U.  S.  (L.  cd.)  221;  N.  E.  237,  6  A.  8.  E.  397,  1  LJI.A. 

Wood  V.  Corrv  Water-Works  Co.,  44  299. 

Fed.  146,  12  L.R.A  168;  Guilford  v. 
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restricted  by  its  charter  or  a  general  law  as  to  the  amount  of  its  bonded 

indebtedness  it  is  well  recognized  that  the  bona  fide  holders  of  its 
bonds,  issued  in  excess*  of  such  amount,  are  entitled  to  protection 
and  may  enforce  their  payment;*  but  of  course  if  the  holder  of  a 
corporate  bond  took  with  notice  of  its  infirmity  be  cannot  claim  pro- 
tection as  a  bona  fide  holder,  and  in  his  hands  the  bond  is  invalid, 
although  the  imperfection  is  in  some  matter  relating  to  the  internal 
affairs  of  the  company  which  would  be  unavailable  against  a  bona  fide 
holder.*  Again,  a  bona  fide  purchaser  of  the  bonds  of  a  corporation 
from  the  officer  intrusted  with  their  sale  is  not  bound  to  see  to  the 
application  of  the  money  paid  to  the  purposes  of  the  corporation.' 
Upon  maturity  of  the  bond  or  coupons  the  holder,  as  a  general  rule, 
may  maintain  an  action  thereon,  though  it  is  secured  by  a  trust  deed ;  * 
still  this  right  may  be  expressly  restricted  as  to  one  of  a  series  of 
bonds  secured  by  a  deed  of  trust,  by  provisions  in  the  bond,  or  by 
provisions  in  the  deed  of  trust  of  which  notice  is  brought  hom6  to 
the  holder.*  The  mere  fact  that  the  bond  recited  that  it  is  secured 
by  a  mortgage  has  been  considered  not  to  carry  notice  of  such  a  pro- 
vision in  the  mortgage.^*  On  the  other  hand  a  holder  of  corporate 
bonds  secured  by  mortgage  is  not  given  a  present  right  of  action 
for  the  principal  of  the  bond  upon  default  in  payment  of  interest 
by  the  fact  that  the  mortgage  provides  that  upon  default  the  holder 
of  one  third  of  the  amount  of  bonds  may  require  a  sale  of  the  prop- 
erty and  the  "bonds  shall  forthwith  become  due  and  payable." 
A  corporation  cannot  escape  liability  to  the  owner  of  its  registered 
bonds  for  their  value,  where  it  has  canceled  the  registration,  and  made 
them  payable  to  bearer,  contrary  to  its  element,  by  the  fact  that 
ita  transfer  agent  was  deceived  by  the  forgeries  of  the  agent  of  the 
owner,  where  such  agent,  in  dealing  with  the  bonds,  was  acting  entirely 
outside  the  scope  of  his  authority.^'  The  holder  of  a  bond  of  a 
corporation  is  merely  in  the  position  of  a  creditor  of  the  corporation, 
so  tibat  one  who  agrees  to  purchase  from  the  corporation  its  bonds  is 
merely  in  the  position  of  one  who  agrees  to  lend  money  to  the  cot- 

5.  Wood  V.  Corry  Water- Works  E.  237,  6  A.  S.  B.  397,  1  LJ1.A.  209. 
Co.,  44  Fed.  146,  12  L.R.A.  168;  Fi-  9.  McClelland  v.  Norfolk  Soutbem 
deUty  Ins.  Trust,  etc.,  Co.  v.  West  B.  Co.,  110  N.  Y.  469,  18  N.  E.  237, 
Penn.,  etc.,  R.  Co.,  138  Pa.  St.  494,  21  6  A.  S.  R.  397,  1  L.R.A.  299. 

Atl.  21,  21  A.  S.  R.  911.  10.  Guilford  v.  Minneapolis,  etc.,  B. 

6.  Shelleiiberger  v.  Altoona,  etc.,  Co.,  48  Minn.  560,  51  N.  W.  658,  31 
Connecting  U.  Co.,  212  Pa.  St.  413,  A.  S.  B.  694. 

61  Atl.  1000,  108  A.  S.  R.  876.  11.  American  Nat.  Bank  u,  Ameri- 

7.  Philadelphia,  etc.,  R.  Co.  v.  can  Wood  Paper  Co.,  19  R.  I.  149, 
Le-wis,  33  Pa.  St.  33,  75  Am.  Dec.  574.  32  Atl.  305,  61  A.  S.  R.  746,  29  L.B.A. 

8.  Guilford  v.  Minneapolis,  etc.,  R.  103. 

Co.,  48  Minn.  560,  61  N.  W.  658,  31  12.  Jennie  Clarkson  Home  v.  Uis- 

A.  S.  R.  694;  McClelland  v.  Norfolk  souri,  etc.,  R.  Co.,  182  N.  Y.  it,  «4 

Bouthem  R.  Co.,  110  N.  T.  469, 18  N.  N.  B.  571,  70  LR-A.  787. 
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poration,  and  therefoi^  persons  who  subscribe  an  agreement  to  pay 
the  company  a  certain  sum  in  specified  installments,  and  to  receive 
therefor  debenture  bonds,  do  not  tii^by  become  liable  to  creditors  of 
the  company  for  the  amounts  unpaid  on  such  agreement,  on  the 
analogy  of  ibe  liability  of  stockholders  to  the  extent  of  unpaid  stock 
sobscriptions.** 

Ismance  of  Commercial  Paper 

595.  In  General. — An  express  grant  is  not  necessary  to  confer  upon 
a  corporation  the  power,  in  the  legitimate  transaction  of  its  business, 

to  become  a  drawer,  acceptor  or  indorser  of  a  bill  of  exchange  or  to 
become  a  party  to  any  other  negotiable  paper.  This  power  is  gener- 
ally implied  in  the  case  of  a  business  corporation  as  a  necessary  inci- 
dent of  its  express  powers.^'  Nor  does  a  restriction  upon  tiie  powez 
of  the  corporation  to  issue  bonds,  affect  its  pow^  to  issue  promissory 
notra."  Of  course  the  power  of  a  corporation  to  issue  commercial 
paper  may  be  restricted  by  statute.'*  The  liability  of  a  corporation, 
which  has  power  to  become  a  party  to  commercial  paper,  to  a  bona 
fide  holder  is  measured  by  the  same  general  rules  which  apply  to 
other  persons  who  are  parties  to  such  paper.*'  So  a  private  corpora- 
tion, authorized  to  issue  negotiable  paper,  is  bound  by  its  note  in  the 
hands  of  an  innocent  holder  for  vsIhb,  although  in  executing  it  the 
corporation  exceeded  the  amount  of  indebtedness  which  it  was  author- 
ized to  incur.^ 


13.  Pettibone  «.  Toledo,  ete.,  B.  Co.,  1  Cow.  (K.  Y.)  513, 13  Am.  Dec.  550; 
148  Mass.  411, 10  N.  £.  337, 1  L.R.A.  Barker  v.  Mechanic  F.  Ins.  Co.,  3 
787.  Wend.  (N.  Y.)  S4,  20  Am.  Dec.  664 

14.  OrommeB  «.  Sullivan,  81  Fed.  and  note;  Andres  v.  Uoxgan,  62  Ohio 
46,  53  U.  8.  App.  359, 26  C.  C.  A.  820,  St.  236,  56  N.  £.  876,  78  A.  S.  B.  712; 
43  L3^.  419  and  note;  Credit  Co.  v.  Ohio  Life  Ins.,  etc.,  Co.  v.  Merchants* 
Howe  Mach.  Co.,  54  Conn.  357,  8  AtL  Ins.,  etc,  Co.,  11  Humph.  (Tenn.)  1, 
472, 1  A.  S.  B.  123;  Commercial  Bank  53  Am.  Dee.  742. 

V.  Newport  Mfg.  Co.  1  B.  Mod.  (Ky.)     Note:  8  L.B.A.  264. 

13,  35  Am.  Deo.  171;  Fidelity  Trust     See  also  Bzlls  a»d  Notes,  vol.  3,  p. 

Co.  V.  Iiomsville  Qas  Co.,  118  Ky.  1091. 

588,  81  S.  W.  927,  111  A.  S.  B.  302;     16.  Merchants'  Nat.  Bank  v.  Gitt- 

Stor  MUls  V.  Bailey,  140  Ky.  194, 130  zens  Oaa  Light  Co.,  150  Jfess.  605,  34 

&  W.  1077, 140  A.  &  B.  870;  Johnson  N.  E.  1083,  38  A.  8.  B.  453. 

V.  Johnson,  108  Me.  272,  80  AU.  741,     16.  Leavitt  v.  Pahner,  8  N.  Y.  19, 

Ann.  Cas.  lOlSA  1303;  Monument  61  Am.  Dec.  333. 

Nat.  Bank  v.  Globe  Works,  101  Mass.     17.  Stouffer  v.  Smith-Davis  Hard- 

67,  S  Am.  Rep.  322;  Morville  v.  Amer-  ware  Co.,  154  Ala.  301,  45  So.  621, 

iean  Ttaet  Co.,  123  Mass.  129,  25  Am.  129  A.  S.  B.  59. 

Bep.  40;  Merchants'  Nat.  Bank  v.     Note:  11  L.BJV.  846. 

Citucni^  Oas  Light  Co.,  150  Mass.  505,     18.  Auerbach  v.  Le  Sueur  Mill  Cou 

S4  N.  E.  1083,  38  A.  8.  B.  463;  Mnnn  28  Minn.  291,  9  N.  W.  708,  41  Am. 

«.  Commission  Co.,  16  Jf^a.  (N.  Y.)  Bep.  286. 

44,  8  Am.  Dec  219;  Mott  v.  Hicks. 
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596.  Accommodation  Paper  in  General. — The  general  rule  is  that 
it  is  ultra  vires  of  a  corporation  to  execute  and  issue  accommodation 
paper.  Unless  the  corporation  is  specially  authorized  to  do  so,  the 
execution  or  indorsement  of  accommodation  paper  for  the  benefit  of 
third  persons  is  an  act  beyond  the  scope  of  its  corporate  authority.'* 
The  grounds  on  which  this  proposition  rests  are  stated  elsewhere.*" 
The  mere  fact  that  one  corporation  has  become  largely  indebted  to  an- 
other does  not  empower  the  latter  to  lend  its  credit  to  the  former  as  an 
accommodation  acceptor,  indorser  or  maker  of  commercial  paper.* 
There  is  some  authority  for  an  exception  to  the  rule  to  the  effect  that 
a  private  corporation,  all  the  directors  and  stockholders  assenting,  may 
issue  accommodation  paper,  provided  the  rights  of  creditors  are  not 
interfered  with." 

597.  Liability  to  Holder  with  Notice. — Since  no  consideration  in 
an  equitable  sense  passes  to  a  corporation  as  an  accommodation  maker, 
indorser,  or  acceptor  of  commercial  paper,  it  is  well  settled  that  a  cor- 
poration is  not  liable  on  accommodation  paper,  where  the  holder  has 
notice  of  the  accommodation  character  of  the  paper,  or  the  circum- 
stances are  such  that  he  is  charged  with  notice.*  Notice  of  the  char- 
acter of  the  paper  will  be  imputed  to  the  purchaser  where  a  note 
indorsed  by  a  corporation  is  presented  by  the  maker  for  discount 
for  his  own  benefit,*  or  where  the  indorsement  of  a  corporation  is 
not  in  the  chain  of  title.^  Again,  a  creditor  of  an  officer  of  a  corpora- 

19.  Hall  V.  Auburn  Turnpike  Co.,  20.  See  Bills  and  Notes,  vol.  3, 

27  Cal.  255,  87  Am.  Dec.  75;  Credit  pp.  1091-1092. 

Co.  V.  Howe  Mach.  Co.,  54  Coon,  357,  1.  Johuson  v.  Johnson,  108  Me.  272, 

8  Atl.  472, 1  A.  S.  R.  123;  Atlas  Nut.  80  Atl.  741,  Ann.  Caa.  1913A  1303. 
Bank  v.  Moore,  152  111.  528,  36  N.  2.  Note:  9  L.R.A.(N.S.)  196. 

E.  6&4,  43  A.  S.  R.  274;  M.  V.  Mon-  3.  "Weat  St.  Louia  Sav.  Bank  v. 

arch  Co.  v.  Farmers,  etc.,  Bank,  105  Shawnee  County  Bank,  05  U.  S.  557, 

Ky.  430,  49  S.  W.  317,  88  A.  S.  R.  24  U.  S.  (L.  ed.)  490;  Hall  v.  Auburn 

310;  Johnson  v.  Johnson,  108  Me.  272,  Turnpike  Co.,  27  Cal.  255,  87  Am. 

80  Atl.  741,  Ann.  Cas.  1913A  1303  Deo.  75;  Johnson  v.  Johnson,  108  Me. 

and  note;  National  Park  Bank  v.  Ger-  272,  80  Atl.  741,  Ann.  Caa.  1913A 

raan-Ameriean  Mut.  Warehouse,  etc.,  1303  and  note;  J.  G.  Brill  Co.  v.  Nor- 

Co.,  116  N.  Y.  281,  22  N.  B.  567,  5  ton,  etc.,  St.  R.  Co.,  189  Mass.  431, 

L.R.A.  673;  Cook  v.  American  Tuhing,  75  N.  E.  1090,  2  L.R.A.(N.S.)  525; 

etc.,  Co.,  28  R.  I.  41,  65  Atl.  641,  National  Park  Bank  v.  German-Ameri- 

9  L.R.A.(N.S.)  193  and  note;  Mc-  can  Mut.  Warehouse,  etc.,  Co.,  116  N. 
CampbeU  v.  Fountain  Head  R.  Co.,  Y.  281,  22  N.  E.  567,  5  L.R.A.  673; 
111  Tenn.  55,  77  S.  W.  1070,  102  A.  Pelton  v.  Spider  Lake  Sawmill,  etc., 
S.  R.  731;  Northside  Rv.  Co.  v.  Worth-  Co.,  117  Wis.  5G9,  94  N.  W.  293,  98 
ington,  88  Tex.  562,  30  S.  W.  1055,  A.  S.  R.  946,  132  Wia.  219, 112  N.  W. 
53  A.  S.  R.  778;  Spencer  tj.  AIki  29,  122  A.  S.  R.  963. 

Point  Transp.  Co.,  53  Wa.sh.  77,  101  4.  National  Park  Bank  v.  Germaa- 

Pae.  509,  132  A.  S.  R.  1058;  Haupt  American  Mut.  Warehouse,  etc.,  Ca, 

V.  Vint,  68  W.  Va.  657,  70  S.  E.  702,  116  N.  Y.  281,  22  N.  K.  567,  5  L.R.A. 

34  L.R.A.(N.S.)  518.  C73. 

Notes:  31  A.  S.  R.  753;  23  L.R.A.  Note:  2  L.R.A.(N.S.)  525. 

856.  5.  J.  Q.  Brill  Co.  «.  Norton,  etc.  Si. 
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tion  who  takes  in  payment  of  bis  debt  a  note  payable  by  the  corpo- 
ration to  the  officer  is  chargeable  with  notice  that  the  corporation 
was  an  accommodation  maker.*  In  the  jurisdictions  where  the  doc- 
trine prevails  that  one  not  appearing  to  be  a  party  to  a  negotiable  : 
promissory  note»  either  as  payee  or  indorsee,  who  puts  his  name  on 
tiie  back  of  it  in  blank  at  its  inception  and  before  its  negotiation, 
is,  as  to  the  indorsee,  an  original  promisor,  it  has  been  held  that  knowl- 
edge that  such  indorsement  was  for  accommodation  cannot  be  imputed 
to  one  discounting  it  for  the  payee." 

598.  Liability  to  Bona  Fide  Holder. — According  to  the  prevailing 
and  more  reasonable  doctrine,  even  though  it  is  ultra  vires  of  a  corpo- 
ration to  make,  indorse  or  accept  commercial  paper  for  the  accommo- 
dation of  another,  yet  such  paper  is  enforceable  in  the  hands  of  a 
bona  fide  holder  thereof  for  value  and  without  notice  of  its  accommo- 
dation character,  if  the  corporation  has  power,  und^  any  circum- 
stances, to  issue,  indorse,  or  accept  negotiable  paper.^  Nor  is  accom- 
modation paper  of  a  corporation  void  in  the  hands  of  a  bona  fide 
purchaser  under  a  statute  which  does  not  expressly  declare  it  void, 
making  it  unlawful  for  a  corporation  to  appropriate  its  funds  to  any 
purpose  not  stated  in  its  articles.* 

Qtummty  and  SwretytMp 

599.  General  Rules. — ^The  proposition  is  well  supported  by  author- 
ity that  it  is  ultra  vir^  of  a  corporation  to  enter  into  contracts  of 
guaranty  or  suretyship  not  in  furtherance  of  its  business,  unless  given 
express  authority  to  do  so.^**  The  fact  that  the  corporation  may  reap 

E.  Co.,  189  Mass.  431,  75  N.  E.  1090,  2  Butcliers,  etc.,  Bank,  16  N.  Y.  125,  69 
L.R.A.(N.S.)  525;  Pelton  v.  Spider  Am.  Dec.  678;  National  Park  Bank 
Lake  Samnill,  etc.,  Co.,  117  Wis.  669,  v.  Oerman-Amcriuan  Mut.  Warehouse, 
94  N.  W.  293,  98  A.  S.  R.  946.  etc.,  Co.,  116  N.  Y.  281,  22  N.  B.  567, 

6.  Kenyon  Realty  Co.  v.  National  5  L.R.A.  673;  Chestnut  St.  Trust,  etc.. 
Deposit  Bank,  140  Ky.  133, 130  S.  W.  Fund  Co.  v.  Record  Fab.  Co.,  227  Pa. 
965,  31  LJl.A.(N.S.)  169  and  note.  St  235,  75  AtL  1067,  136  A.  S.  R. 

Note:  Ann.  Cas.  1913A  1316.  874;  Houglilon  v.  Elkhom  First  Nat. 

7.  Merehants'  'J»nst,  etc.,  Co.  v.  Bank,  26  Wis.  663,  7  Am.  Rep.  107. 
Jones,  95  Me.  335,  50  Atl.  48,  86  9.  Farmeza  Nat  Bank  v.  Sutton 
A.  S.  R.  412.  Mfg.  Co.,  62  Fed.  191,  6  U.  S.  App. 

Note:  2  L.R.A.(N.S.)  525.          '  312,  3  C.  C.  A.  1, 17  LJl-A.  595. 

8.  Farmers  Nat.  Bank  v.  Sntton  10.  LooisviUe,  etc.,  R.  Co.  v.  Louis- 
Mfg.  Co.,  52  Fed.  191,  6  U.  S.  App.  viUe  Trust  Co.,  174  U.  S.  552,  19  S. 
912,  3  C.  C.  A.  1,  17  L.R.A.  595;  Ct.  817,  43  U.  8.  (L,  ed.)  1081;  Gads- 
Gnnnmes  v.  Sullivan,  81  Fed.  45,  53  don  Nat.  Bank  v.  Winchester, 
U.  S.  App.  359,  26  G.  C.  A.  320,  43  119  Ala.  168,  24  So.  351,  72  A.  S.  R. 
L.R.A.  419;  Johnson  v.  Johnson,  108  904;  Beat  Brewing  Co.  v.  KlasBCn,  185 
Me.  272,  80  AtL  741,  Aim.  Cas.  1913A  DI.  37,  57  N.  E.  20,  76  A.  S.  R.  26, 
1303  and  note;  Monument  Nat  Bank  50  L.RX  766;  Wheeler  v.  Home  Sav- 
V.  Globe  Works,  101  Mass.  S7,  3  Am.  ings,  etc.,  Bank,  188  111.  34,  58  N.  E. 
Bap.  322;   Farmers,  etc..  Bank  v.  508,  80  A.  S.  R.  161;  Lueae  «.  Wbita- 
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some  indirect  benefit  from  becoming  a  sui-ety  or  guarantor  for  another 
does  not  confer  upon  it  implied  power  to  do  so ;  and  two  corpora- 
tions, though  each  may  incidentally  be  benefited,  have  no  implied 
power  to  borrow  a  sum  of  money  to  be  divided  between  them  and  each 
become  the  surety  for  the  other  for  the  amount  of  money  received  by 
each  other.**  A  provision  in  articles  of  incorporation  that  the  corpora- 
tion shall  have  power  to  make  contracts,  acquire  and  transfer  property, 
possessing  the  same  powers  in  such  respects  as  private  individuals,  is 
limited  by  that  part  of  the  articles  which  detines  the  business  the 
corporation  may  engage  in,  and  does  not  confer  on  the  corporation,  by 
implication,  the  power  to  guarantee  dividends  on  the  stock  of  another 
corporation.*'  It  is  not,  however,  ultra  vires  for  a  corporation  to 
enter  into  contracts  of  guaranty  or  suretyship  where  it  does  so  in  the 
legitimate  furtherance  of  its  purposes  and  business.'*  And  it  is  well 
settled  that  where  a  corporation  acquires  commercial  paper  or  bonds 
in  the  legitimate  transaction  of  its  business  it  may  sell  them,  and  in 
furtherance  of  such  a  sale  it  may,  in  order  to  make  them  the  more 
readily  marketable,  indorse  or  guarantee  their  payment*'  Thus  a 
railway  company  which  has  received  municipal  aid  bonds  may  trans- 
fer them  to  raise  money,  and,  if  it  is  deemed  expedient,  guarantee 
their  payment  as  a  means  of  augmenting  their  credit  in  the  market.^' 
The  power  to  guarantee  the  payment  of  bonds,  etc.,  which  it  owns 
and  transfers  is  not  affected  by  the  fact  that  they  have  a  long  time  to 
run.    This  objection  can  only  go  to  the  question  of  the  advisability 

Line  Transfer  Co.,  70  la.  541,  30  N.      Note:  70  A.  S.  R.  163,  164. 

W.  771,  59  Am.  Rep.  449;  M.  V.  Mon-      11.  Best  Brewing  Co.  ti.  Klassen, 

arch  Co.  v.  Farmers,  etc.,  Bank,  105  185  111.  37,  57  N.  E.-  20,  76  A.  S.  R. 

Ky.  430,  49  S.  W.  317,  88  A.  S.  R.  26,  60  L.R.A.  765. 

310;  Greene  «.  Middlesborough  Town,      12.  Northside  Ry.  Co.  v.  Worthing- 

etc,  Co.,  121  Ky.  355,  89  S.  W.  228,  ton,  88  Tex.  562,  30  S.  W.  1055,  53 

11  Ann.  Cas.  888  and  note;  Johnson  A.  S.  R.  778. 

t).  Johnson  Bros.,  108  Me.  272,  80  Atl.  13.  Greene  v.  Middlesborough  Town, 
741,  Ann.  Cas.  1913A  1303;  "Western  etc.,  Co.,  121  Ky.  355,  89  S.  W.  228, 
Maryland  R.  Co.  v.  Blue  Ridge  Hotel  11  Ann..  Cas.  888. 
Co.,  102  Md.  307,  62  Atl.  351,  111  A.  14.  Low  v.  California  Pac.  R.  Co., 
S.  R.  362,  2  L.R.A.(N.S.)  887;  Davis  52  Cal.  53,  28  Ani#Rep.  629;  Timm  v. 
V.  Old  Colony  R.  Co.,  131  Mass.  258,  Grand  Rapids  Brewing  Co.,  160  Mich. 
41  Am.  Rep.  221;  Knickerbocker  v.  371,  125  N.  W.  357,  27  L.R.A.(N.S.) 
Wilcox,  83  Mich.  200,  47  N.  \V.  123,  186  and  note. 

21  A.  S.  R.  595;  Norton  v.  Derry  Nat.  Notes:  70  A.  S.  E.  163;  11  Ann. 
Bank,  61  N.  H.  589,  60  Am.  Rep.  Cas.  891. 

334;  Appleton  v.  Citizens  Cent.  Nat.  15.  Fidelity  Trust  Co.  v.  Louisvills 
Bank,  190  N.  Y.  417,  83  N.  E.  470,  Gas  Co.,  118  Ky.  588,  81  S.  W.  927, 
32  L.R.A.(N.S.)  543  and  note;  North-  111  A.  S.  R.  302;  Thomas  v.  City  Nat 
side  Ry.  Co.  v.  Worthington,  88  Tex.  Bank  of  Hastings,  40  Neb.  501,  68 
562,  30  S.  W.  1055,  53  A.  S.  R.  778;  N.  W.  943,  24  L.R.A.  263. 
Spencer  v.  Alki  Point  Transp.  Co.,  Note:  11  Ann.  Cas.  S93. 
53  Wash.  77,  101  Pm.  609,  132  A.  16.  Chicago,  etc.,  R.  Co.  v.  Htiward. 
S.  R.  1058.  7  WaU.  392,  19  U.  S.  (U  ed.)  117. 
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of  creating  an  obHtgation  to  coDtinue  during  that  period,  which  ques- 
tion alone  must  be  determined  by  the  corporation."  A  corporation 
may  guarantee  the  payment  of  a  debt  which  it  may  directly  contract 
to  pay;**  thus  a  railroad  corporation  as  lessee  of  another  railway 
has  been  held  to  have  implied  power  as  part  of  the  rental  to  guarantee 
the  payment  of  the  bonds  of  the  le^r  company.**  A  guaranty  by  one 
corporation,  on  a  lease  of  the  road  of  another,  of  an  annual  dividend 
on  the  capital  stock  of  the  lessor  company  creates  no  privity  between 
the  lessee  company  and  the  stockholders  of  the  other;  and  a  state- 
ment printed  on  the  certificates  of  stock  to  the  efifect  that  such  divi- 
dend is  guaranteed,  purporting  only  to  be  a  statement  of  a  fact  hav- 
ing reference  to  an  agreement  between  the  companies,  which  state- 
ment is  not  signed  by  the  lessee  company,  does  not  constitute  any  con- 
tract with  the  stockholders  ** 

600.  Application  of  General  Rules. — A  railroad  corporation,  unless 
authorized  by  its  act  of  incorporation  or  by  other  statutes  to  do  so, 
has  no  power  to  guarantee  the  bonds  of  another  corporation ;  and  such 
a  guaranty,  or  any  contract  to  give  one,  if  not  authorized  by  statute, 
is  beyond  the  scope  of  powers  of  the  corporation,  and  incapable  of 
being  made  good  by  ratification  or  estoppel.'  Accordingly  tiiough  a 
railway  company  may  have  implied  power  to  establish  elevators  to 
further  its  business,  it  has  no  power  to  guarantee  the  payment  of  divi- 
dends to  the  subscribers  of  stock  in  an  elevator  corporation.*  So  in 
case  of  a  street  railway  company  and  a  land  company,  organized  to 
develop  a  tract  of  land  on  the  line  of  the  railway,  neither  has  the 
power  to  become  a  surety  for  the  other  for  borrowed  money.  That 
the  success  of  the  one  enterprise  tends  to  promote  the  success  of  the 
other  is  not  itself  sufficient  to  authorize  tiie  one  corporation  toi  aid 
the  other,  for  the  reason  that  the  benefit  to  accrue  is  not  tiie  direct 
result  of  the  means  employed  *  Again,  it  has  been  held  that  it  is 
beyond  the  powers  of  a  railway  company,  or  of  a  corporation  organized 
for  the  manufacture  and  sale  of  musical  instruments,  to  guarantee  the 
payment  of  the  expenses  of  a  musical  festival.*  Nor  has  a  railroad 
company  implied  power  to  guarantee  the  payment  of  dividends  on  the 
stock  and  interest  on  the  bonds  of  a  summer  hotd  company  whose 

17.  Fidelity  Trust  Co.  «.  Loninille  ville  Trust  Co.,  174  U.  a  552,  10  8. 
Oils  Co.,  118  Ky.  588,  81  8.  W.  927,  Ct.  817,  43  U.  S.  (L.  ed.)  1081.  As 
111  A.  S.  B.  302.  to  the  powers  «f  railroad  eompaiiies 

18.  Ijow  v.  Califfflmia  Pao.  B.  Co.,  generally,  see  Railroads. 

62  Cal.  63,  28  Am.  Bop.  629.  2.  Memphis  Grain,  etc.  Elevator  Co. 

19.  Low  «.  California  Fac  B.  Co.,  v.  Memphis,  etc.,  R.  Co.,  85  Teiui.  703, 
fi2  CaU  53,  28  Am.  Bep.  629.  5  8.  W.  52, 4  A  S.  B.  798. 

Note:  11  Ami.  Caa.  893.  3.  Nortludde  By.  Go.  v.  Wortbing- 

80.  Bevcridfi^e  «.  New  York  El.  B.  ton,  88  Tex.  6^,  30  S.  W.  1066,  63 
Co.,  112  N.  Y.  1,  19  N.  £.  489.  28  A.  8.  B.  778. 

I1.B.A  648.  4.  Davis  «.  Old  Colony  B.  Co.,  131 

1.  Lonisville,  etc.,  B.  Co.  *.  Lonia-  Mass.  258,  41  Am.  Bep.  221. 
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hotel  19  to  be  constructed  upon  its  line.*  On  similar  grounds  a 
corporation  organized  to  carry  on  a  general  brewing  business,  has  no 
implied  power  to  become  a  surety  on  an  appeal  bond  between  third 
parties,  unless  such  act  is  reasonably  necessary  to  accomplish  a  purpose 
for  which  the  corporataon  was  formed  *  On  the  other  hand  the  power 
of  a  corporation  authorized  to  engage  in  the  manufacture  and  sale 
of  a  commodity  to  enter  into  contracts  of  suretyship  or  guaranty  for 
the  benefit  of  its  customers  or  prospective  customers  has  frequently 
been  upheld.'  Thus  it  has  been  held  that  a  corporation  organized  to 
manufacture  and  sell  beer  may  contract  to  indemnify  sureties  on  the 
bonds  of  persons  who  retail  its  product.* 

601.  Statutory  Authorization. — A  corporation  may,  of  course,  be 
given  express  power  to  become  a  .surety,  and  at  the  present  time  the 
gfflieral  corporation  laws  usually  provide  for  the  organization  of  coi> 
porations  with  power  to  become  sureties'  Under  such  statutes  the 
corporations  are  generally  held  to  be  competent  sureties  upon  bonds 
and  other  undertakings  required  by  law;  and  foreign  surety  com- 
panies which  have  complied  with  tJie  provisions  of  ttie  state  laws  are 
^nerally  rendered  competent  to  become  sureties  on  sueh  bonds  and 
undertakings.  Statutes  conferring  upon  corporations  the  power  to 
become  sureties  have  sometimes  been  attacked  as  unconstitutional, 
though  unsuccessfully,  on  the  ground  that  they  grant  special  privi- 
leges.^' This  is  true,  for  example,  of  a  statote  authoriidng  a  receiver, 
assignee,  guardian,  committee,  trustee,  executor,  or  administrator  to 
include  as  part  of  his  lawful  expenses  in  executing  the  trust  such 
reasonable  sum  paid  to  a  surety  company  for  becoming  his  surety 
as  may  be  allowed  by  the  court.^'  So  an  act  authorinng  a  surety 
company  incorporated  thereby  to  become  sole  surety  in  all  cases  where 
by  law  two  or  more  sureties  are  required  for  the  faithful  perform- 
ance of  any  office  or  trust  is  not  unconstitutional  as  conferring  upon 
it  a  privilege  or  right  not  enjoyed  by  natural  persons,  as  the  legisla- 
ture has  power  to  confer  privileges  and  franchises  upon  a  corporation 
not  enjoyed  by  individuals.*' 

6.  Western  Uaiyland  R.  Co.  «.  Blue  Pkincipal  and  Surett. 

Ridge  Hotel  Co.,  102  Kd.  307,  62  Atl.  10.  Eichom  v.  New  Orieans,  ete.,  B.' 

351,  Ul  A.  S.  B.  362,  2  L.BA.(N.S.)  etc.,  Co.,  114  La.  712,  38  So.  B26,  8 

887.    See  supra,  par.  527,  as  to  the  Ann.  Cas.  98. 

power  of  a  railroad  company  to  en-  Note:  48  L.B.A.  589. 

gage  in  the  hotel  business.  11.  Note;  48  L.B.A.  588. 

6.  Best  Brewing  Co.  v.  Klassen,  186  12.  San  Lois  Obispo  County  «.  Km-] 
ni.  37,  57  N.  E.  20,  76  A.  S.  B.  26,  phy,  162  Cal.  588, 123  Pae.  808,  Ann.' 
50  L.B.A.  765.  Cas.  1913D  712  find  note  (pzemium  on! 

7.  Note:  27  L.R.A.(N.S.)  186.  bond  of  public  oflBcer);  In  re  Claric, 

8.  Timm  v.  Grand  Rapids  Brewing  195  Pa.  St.  520,  40  Atl.  127, 48  LJt.A.| 
Co.,  160  Mich.  371,  125  N.  W.  367,  587.  ' 


27  L.R.A.(N.S.)  186. 
9.  Note:  48  L.R.A.  587.    See  also 


13.  Note:  48  L.R.A.  589. 
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MtBGellaneovs  Powen 

602.  Power  to  Issue  Stock.— As  a  genera]  rule  the  matter  of  the 
issue,  increase  or  reduction  of  the  capital  stock  of  a  corporation  is 
expressly  regulated  by  its  charter  or  the  general  corporation  laws.** 
It  is  undoubted  that  corporations  without  corporate  stock  may  bo 
created  and  may  exercise  valid  corporate  authority ;  of  such  corpora- 
tions as  a  matter  of  common  knowledge  there  are  numeroiis  instances, 
and  of  course  they  have  no  power  to  issue  stock.  As  heretofore 
shown  it  is  ultra  vires  to  increase  the  capital  stock  without  specific 
authorify  to  do  so.  If  it  is  ul^  vires  to  increase,  it  is  ultra  vires  to 
issue  any  stock  where  no  power  to  do  so  is  conferred  by  the  charter. 
The  power  to  create  corporate  capital  stock  is  a  legislative  function, 
and  in  any  given  case,  in  order  that  such  stock  may  have  a  legal 
existence,  the  function  must  be  exercised." 

603.  Power  to  Enter  into  Partnership. — According  to  the  prevail- 
ing view  a  corporation  has  no  implied  power  to  become  a  partner  with 
an  individual  or  another  corporation.*^*  The  reason  for  the  denial  of 
the  power  of  a  corporation  to  enter  into  a  contract  of  partnership  is 
that  it  is  the  policy  of  the  law  that  the  corporation  shall  manage  its 
affairs  separately  and  exclusively ;  certain  powers  are  to  be  exercised  by 
the  stockholders,  and  others  by  officers  who  are  the  servants  of  the  cor- 
poration and  act  in  its  name  and  behalf;  and  the  formation  of  a  con- 
tract or  the  entering  into  a  relation  by  which  the  corporation  or  the 
officers  of  its  appointment  should  be  divested  of  that  power,  or  by 
which  its  franchises  should  be  vested  in  a  partner  with  equal  power 
to  direct  and  control  its  business,  is  entirely  inconsistent  with  that 
policy.  Accordingly  a  manufacturing  corporation  cannot  enter  into 
a  partnership  with  an  individual  for  corporate  purposes,  much  less 
can  it  enter  into  a  partnership  for  the  transaction  of  a  business  other 
than  that  for  which  it  was  created.*'  So  a  railroad  company  has  no 
implied  power  to  enter  into  a  partnersliip  to  run  a  line  of  boats.**  Since 
the  objection  to  a  partnership  between  a  corporation  and  a  natural 
person  rests  wholly  upon  the  fact  tiiat  while  in  an  ordinary  partner- 
ship ihe  act  of  one  partner  binds  the  other,  yet  under  the  laws  authoi^ 

14.  See  9uvra,  par.  172.  Steamers,  141  Mieh.  604,  106  N.  W. 

16.  Cioobe  V.  MaxdiaU,  191  Fa.  St  1B5, 113  A.  S.  R.  661;  People  v.  North 

316,  43  Att.  314,  64  Ii.R.A  413,  196  River  Sugar  Reftning  Co.,  121  N.  T. 

Fa.  St  200,  46  AtL  447,  64  LJtA.  582,  24  N.  E.  834,  18  A.  S.  R.  843, 

417.  9  L.RA.  33;  Hvgnenot  Mills  v.  George 

16.  Central  B.,  ate.,  Co.  «.  Sndth,  F.  Jempson  ft  Co.,  68  8.  a  S63,  47  S. 

76  Ala.  672,  62  Am.  Rep.  363;  Bishop  £.  687, 102  A.  B.  R.  673. 

V.  Ameriean  Freserveir  Co.,  157  111.  17.  Whittenton  Mills  «.  Upton,  10 

284,  41  N.  E.  765,  48  A.  8.  R.  317;  Oray  (Mass.)  682,  71  Am.  Dee.  681. 

'WuttentoD  Mills  v.  Upton,  10  Gray  18.  Central  R.,  «te.,  Co.  v.  Smith,  76 

(Mas.)  582,  71  Am.  Bee,  681  Ala.  672;  62  Am.  Rep.  358. 
note;  "White  Star  line  «.  Star  Line  of 
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iziiig  the  formation  of  corporations  the  latter  can  be  bound  only  by  the 
acts  of  its  officers,  and  can  use  its  funds  only  for  the  objects  prescribed 
in  the  articles,  the  principle  does  not  preclude  a  corporation  from  being 
a  co-owner  of  property  and  as  such  entitled  to  share  in  its  earnings. 
Thus  a  corporation  may  be  a  co-owner  of  a  ferry  franchise  and  so 
entitled  to  an  accounting  of  the  profits  of  its  operation.''  A  cor- 
poration acquires,  as  against  strangers,  part  ownership  of  property 
bought  in  part  with  corporate  funds  in  the  progress  of  an  attempted 
partnership  business;  and  it  seems  that  where  a  corporation  does  enter 
into  a  partnership  and  property  is  acquired  and  sold  by  the  partner- 
ship, the  purchaser,  even  though  the  suit  is  in  the  name  of  the  partner- 
ship, cannot  deny  the  validity  of  the  contract  of  purchase  on  the 
ground  that  the  corporation  had  no  power  to  enter  into  the  partner- 
ship.*" It  would  seem  that  the  power  of  a  foreign  corporation  to 
become  either  a  general  or  special  partner  in  a  business  firra  in  another 
jurisdiction  must  depend  upon  the  power  conferred  upon  it  by  its 
charter.  It  may  become  such  a  partner  if  that  power  is  conferred 
upon  it  by  the  law  of  the  place  where  it  was  organized  and  is  domi- 
ciled, unless  prohibited  by  some  positive  law  or  rule  of  public  policy 
in  force  in  such  other  jurisdiction.* 

604.  Practicing  Learned  Profession  or  Trade  or  Business  Requir- 
ing License. — ^While  a  corporation  is  in  some  sense  a  person  and  for 
many  purposes  is  so  considered,  yet,  as  regards  ite  learned  profes- 
sions which  can  only  be  practiced  by  persons  who  have  received  a 
license  to  do  so  after  an  examination  as  to  their  knowledge  of  tha 
subject,  it  is  recognized  that  a  corporation  cannot  be  licensed  to  prac- 
tice Buch  a  profession ; '  thus  it  cannot  be  licensed  to  carry  on  the 
practice  of  medicine,*  or  law.*  Still  it  has  been  held  that  qualified 
and  hcensed  physicians  may  form  a  corporation  and  make  contracts 
for'the  service  of  its  members  and  other  licensed  physicians;  making 
such  contracts  and  furnishing  services  of  qualified  and  licensed  physi- 
cians thereunder  not  being  a  violation  of  a  statute  forbidding  the 
practice  of  medicine  without  a  license; '  and  under  this  view  a  con- 

19.  Hackett  v.  Multnomah  Ry.  Co.,  and  note. 

12  Ore.  124,  6  Pac.  659,  53  Am.  Eep.  ■  3.  State    Electro-Medical  Institnte 

327.  t).  State,  74  Neb.  40,  103  N.  W.  1078, 

20.  Huguenot  Mills  v.  Geoi^  F.  12  Ann.  Caa.  673  and  note.  See  Pht- 
Jempson  &  Co.,  68  8.  C.  363,  47  8.  £.  sigiam-s  and  Surgeons. 

687, 102  A.  S.  R.  673.  4.  Ke  Co-operative  Law  Co.,  198  N. 

1.  People  V,  Roberta,  152  N.  Y.  6D,  Y.  479,  92  N.  E.  15,  139  A.  S.  R.  839, 
46  K.  E.  161,  36  L.R.A.  756.  19  Ann.  Cas.  879  and  notSt  32  L.B.A. 

2.  State  Electro-Medical  Institute  v.  (N.S.)  55  and  note.  See  Attoshietb 
State,  74  Neb.  40,  103  N.  W.  1078,  at  Law,  vol.  2,  p.  946. 

12  Ann.  Cas.  673  and  note;  Be  Co-     6.  State  Electro-Medical  Inatitate  «. 
operative  Law  Co.,  198  N.  Y.  497,  92  State,  74  Neb.  40,  103  N.  W.  107a» 
K  E.  15,  139  A.  S.  R.  S39,  19  Ann.  12  Ann.  Cas.  673. 
Cas.  879  and  note,  32  L.R.A.(N.S.)  65 
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tract  made  by  a  oorporatiou  to  furnish  medical  services  to  be  performed 
by  a  licensed  physician  ia  valid  and  the  corporation  may  recover  the 
compensation  stipulated  for.'  On  the  other  hand  there  is  authority 
to  tlie  effect  that  as  a  corporation  cannot  be  admitted  to  the  bar,  and 
as  it  cannot  practice  law  directly,  it  cannot  do  so  indirectly  by  employ- 
ing lawyers  to  practice  for  it,  as  that  would  be  an  invasion  which  the 
law  will  not  tolerate.^  Even  thougli  a  corporation  has  no  power  to 
engage  in  the  practice  of  dentistry,  still  if  it  does  so  it  is  liable  for 
the  malpractice  of  a  dentist  employed  by  it.*  In  case  of  trades  and 
businesses  for  which  a  license  is  required  in  order  to  authorize  a  person 
to  engage  therein  it  is  generally  held  that  a  corporation  may  be  so 
liceni^cd,  as  in  case  of  the  business  of  auctioneering  or  peddling.'  So 
a  corporation  may  carry  on  the  business  of  plumbing,  provided  the 
actual  work  of  plumbing  is  done  by  a  person  registered  pursuant 
to  the  provisions  of  an  act  requiring  a  license  for  such  business.^** 
Again  it  is  generally  held  that  a  corpoifition  is  to  be  regarded  as  a 
person  and  entitled  to  be  licensed  and  engage  in  the  business  of  sell- 
ing intoxicating  liquors.**  In  some  instances  statutes  have  expressly 
prohibited  the  issuance  of  liquor  licenses  to  corporationfl 

605.  Establishment  of  Employees'  Relief  Department. — ^In  case  of 
corporations  employing  a  large  number  of  persons,  especially  railroad 
companies,  it  has  become  a  very  common  practice  to  establish  what  is 
commonly  called  an  employees'  relief  department,  under  which  con- 
tributions are  made  both  by  the  employer  and  the  employees  to  a 
fund  to  be  distributed  to  sick  or  injured  employees,  or,  in  case  of  their 
death,  to  their  representatives,  and  the  question  arises  whether  this  is 
within  the  power  of  the  corporation,  eliminating  the  question  as  to  the 
effect  of  the  receipt  of  benefits  from  such  a  fund  upon  the  liability 
of  the  employer  to  tlie  employee  for  personal  injuries,  and  the  valid- 
ity of  such  agreements  upon  other  grounds.  The  power  of  a  cor- 
poration in  this  r^pcct  would  seem  to  be  established,*'  and  it  is  held 

6.  State  Electro-aiedit-al  Institute  v.  10.  Note:  19  Ann.  Cas.  882. 
Plautncr,  74  Neb.  23,  103  N.  W.  1079,  11.  People  v.  PuHinan's  Palace  Car 
121  A.  S.  E.  706.  But  see  Youn<?stown  Co.,  175  111.  125,  51  N.  E.  G64,  64 
Park,  etc.,  St.  R.  Co.  v.  Kossler,  84  L.R.A.  366.  But  see  State  u.  St.  Louis 
Ohio  St.  74,  95  N.  K.  509,  Ann.  Cas.  Club,  125  Mo.  308,  28  S.  "W.  004,  2fi 
1912B.  933,  36  L.R.A.(N.S.)  50,  as  to  L.R.A.  573  (dictum). 

a  contract  of  a  street  railway  com-  12.  State  r.  Hotel  McCreery  Co., 
pany.  68  W.  Va.  I.IO,  G9  S.  E.  472,  Ami. 

7.  Re  Co-operative  Law  Co.,  198  N.  Cas.  1912A  9G6. 

Y.  479,  92  N.  E.  15,  139  A.  S.  R.  839,  And  see  Intoxicating  Lk^uobb. 

19  Amu  Cas.  879,  32  L.R.A.(N.S.)  13.  Harrison  v.  Alnbama  Midland 

55.  R.  Co.,  144  Ala.  246,  40  So.  394,  6 

8.  Hannon  v.  Siegrel-Cooper  Co.,  167  Ann.  Cas.  804;  Beek  v.  Pennsylvania 
N.  y.  244,  60  N.  E.  597,  52  L.R.A.  R.  Co.,  63  N.  J.  L.  232,  43  Atl.  908, 
429.  76  A.  S.  R.  211. 

9.  Note:  12  Ann.  Cas.  675.  Note:  4  Ann.  Caa.  91L 
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that  such  a  scheme  is  not  within  the  reetrictionB  of  the  general  laws 
regulating  insurance  bj  corporations,  the  transaction  not  constituting 
insurance.** 

606.  Power  to  T«ke  Oath. — corporation,  being  purely  an  artifi- 
cial body  separate  and  distinct  from  its  members,  cannot  take  an 
oath.**  From  this  it  would  seem  to  follow  that  a  corporation  cannot 
act  in  a  capacity  where  the  qualification  of  taking  an  oath  is  imposed 
by  law  as  an  essenti&I.^* 

XXn.  Visitation,  Judicial  and  Lbqislativb  CoNTROt 

697.  In  General^Visitation  is  defined  as  the  act  of  examining 
into  the  affairs  of  a  corporation.*'  The  purpose  of  visitation  is  to 
supervise  and  control  the  management  of  tiie  corporation,  and  visitors 
of  corporations  have  power  to  keep  them  within  the  legitimate  sphere 
of  their  operations  and  to  correct  all  abuses  of  authority  and  to  nullify 
all  irregular  proceedings.**  This  right  of  visitation  as  applied  to 
private  corporations  and  the  right  of  inq>ection  of  the  corporate  books 
and  records  by  a  stockholder  are  not  one  and  the  same  thing.**  The 
power  of  visitation  through  private  visitors  was  at  common  law  applied 
only  to  ecclesiastical  and  eleemosynary  corporations,***  and  was  vested 
in  the  perficient  founder  if  there  were  no  visitors  appointed  by  the 
founder  or  the  right  of  'visitation  surrendered.^  The  right  was  an 
hereditament  founded  in  property,  and  valuable  in  intendment  of 
law;  and  stood  upon  the  maxim  that  he  who  gives  his  property  has 
a  right  to  regulate  it  in  the  future.'  It  was  lidd  down  at  an  early 

14.  Beck  V.  Femuiylvania  R.  Co.,  63  624,  107  A.  8.  R.  664,  1  Ann.  Cas. 
N.  J.  L.  232,  43  AtL  908,  76  A.  S.  R.  129. 

211.  19.  HaiknesB  «.  Ontfarie,  27  Utah 

IB.  Deringer'a  Adm'r  v.  Deringer'B  248,  76  Pac  62^  107  A.  S.  R.  664 
Adm'r,  6  Hoost.  (DeL)  416, 1  A.  S.  R.  and  note,  1  Ann.  Caa.  129,  agirmed  199 
160  J  KiUingBworth  v.  Portland  Trust  U.  S.  148,  26  S.  Ct  4,  60  U.  S.  (U 
Co.,  18  Ore.  361,  23  Pac  66,  17  A.  130»  *  Ann.  Cas.  433.  See  supra, 
6.  R.  737,  7  LJIA.  638.  P""-  298  et  seq.,  as  to  stoekholdeiB' 

16,  Deringer's  Adm'r  ».  Deringer'a  "S^*  of  iMpection.  ^  ^ 

Adm'r,  6  Honrt.  (DeL)  416,  1  A.  S.  oi^Fi'i^Tat' 1  n^'J^s' 
E.  150;  Killingsworth  «.  Portland  248,  75  Pa«  624  IW  A  S. 

Trust  Co,,  18  Ore.  351,  23  Pac  66,  17  ? Vn T  /J  * 

A.  S.  E.  737,  7  lea:  638.  And  see  f^^^'c^^  ^3**      ®'  * 

tupra,  par.  544  «t        as  to  tbe  power  1.  Dartmouth  CoUege  v.  Woodward, 

.  4  Wheat.  518,  4  U.  8.  (L.  ed.)  629; 

muuBtrator,  etc.                     „  a  Chithrie  «.  Harknesa,  199  U.  8. 148,  26 

J-^^°^r  S.  ct  4,  60  U.  8.  (L.  ed.)  130,  4  Ann. 

148,  26  8.  Ct  A  M  U.  8.  (L.  ed.)  130,  Cas.  433  ;  Sanderson     wiite,  18  Pidi. 

4  Ann.  Cas.  433.  (Mass.)  328, 29  Am.  Dec  591. 

15.  Sanderson  ».  White,  18  PidL  2.  Dartmouth  College  v.  Wood- 
(MasB.)  328,  29  Am.  Dec  591;  Hark-  ward,  4  Wheat  618,  417.  B.  (L.  ed.) 
neB8  «.  Guthrie,  27  Utah  248,  75  Fac.  629. 
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date  in  this  country  that  in  the  case  of  an  eleemosynary  corporation, 
the  trustees  were  its  visitors  and  alone  had  tiie  management  of  its 
affairs;  that  no  such  right  existed  in  the  legislature.'  In  England 
the  king,  being  the  sole  founder  of  all  civil  corporations,  was  consti- 
tuted the  visitor  of  all  such  corporations;  in  this  country  the  visitorial 
power  over  corporations  existing  under  and  by  virtue  of  the  laws  of 
a  state  vests  in  the  state,  and  as  to  those  formed  under  an  act  of 
Congress,  it  vests  in  the  general  government,  and  is  exercised  through 
the  medium  of  the  courts,  or  by  visitors  appointed  for  that  purpose 
by  or  in  pursuance  of  statutes.*  The  state,  by  its  authorized  officers, 
has  the  undoubted  right  to  require  full  information  as  to  all  of  the 
business  of  the  private  corporations  created  by  it  or  which  it  has 
permitted  to  come  into  the  state,  for  t^e  state  has  the  right  to  know 
what  its  creature  or  one  of  another  sovereignty  which  it  permits  to 
come  into  the  state  is  doing.*^  Independently  of  statute  it  is  incumbent 
upon  a  private  corporation  to  keep  its  principal  place  of  business,  its 
books  and  records,  and  its  principal  o^ces,  in  the  state  in  which  it 
waa  incorporated,  to  an  extent  necessary  to  the  fullest  visitorial  power 
of  the  state  and  its  courts,  and  the  dficient  exercise  thereof  in  all 
proper  cases.*  The  common  law  method  of  exercising  supervision  and 
control  over  such  corporations  was  by  mandamus  and  quo  warranto,' 
and  courts  of  equity  in  case  of  charitable  corporations  frequently 
assumed  jurisdiction  to  enforce  the  trusts  involved.  So  courts  of 
equity,  as  will  be  seen  later,  at  the  present  time  frequenUy  assume 
jurisdiction  to  control  or  restrain  the  wrongful  action  of  corporations 
on  general  principles  of  equity  independent  of  any  question  of  visito- 
rial power.*  As  regards  foreign  corporations  doing  businesB  witiiin 
the  state,  the  courts  have  no  visitorial  power  to  regulate  their  internal 
affairs.* 

608.  Suits  on  Behalf  of  State  to  RestnUn  Ultra  Virei  Acta.— 
Though  the  authorities  are  not  in  complete  accord  it  is  the  prevailing 

3.  Regents  of  UniveTsity  of  Mary-  8.  See  the  foIIowiDg  paragraphs, 
land,  etc.  v.  Williams,  9  Gill  &  J.  9.  BepnbUcan     Ifonntain  Silver 
(Kd.)  365,  31  Am.  Dee.  72.  Mines  Co.  v.  Brown,  5S  Fed.  645,  19 

4.  State  V.  Georgia  Medical  Soe.,  38  U.  S.  App.  203,  7  C.  C.  A.  412,  24 
Ga.  608,  95  Am.  Dec.  408;  Harkness  hMJk.  776;  Babcock  v.  Farwell,  245 
«.  Guthrie,  27  Utah  248,  75  Pac  624,  Dl,  14,  91  N.  E.  683,  137  A.  S.  E. 
107  A.  S.  R.  664,  1  Ann.  Cas.  129.  284,  19  Ann.  Cas.  74  and  note;  Ed- 

6.  State  V.  United  States  Express  wards  v.  SehilUoger,  245  HI.  231,  91 

Co.,  81  Minn.  87,  83  N.  W.  465,  83  N.  B.  1048, 137  A.  S.  R.  308,  33  L.R.A. 

A.  S.  R.  366,  50  L.RJL.  667.  (N.S.)   896;  Van  Dyke  v.  Railway 

6.  State  V.  Park,  etc..  Lumber  Co.,  Mail  Assoc.,  118  Minn.  390, 137  N.  W. 
58  Minn.  330,  59  N.  W.  1048,  49  A.  S.  15,  Ann.  Cas.  1913E  455  and  note; 
R.  516;  Simmons  v.  Norfolk,  etc..  State  r.  De  Groat,  109  Minn.  168, 123 
Steamboat  Co.,  113  N.  C.  147,  18  S.  K.  W.  417,  134  A.  S.  R.  764;  State  v. 
E.  117,  37  A.  S.  B.  614  and  note,  22  Denton,  229  Mo.  187,  129  S.  W.  709, 
L£.A.  677.  138  A.  8.  R.  417.  See  Fobuoh  Cob- 

7.  See  MAiniiunTS;  Qiro  Wabranto.  pobationb. 
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modera  view  that  when  a  private  corporation  exercises  a  power  not 

conferred  upon  it,  which  tends  to  the  public  injury,  a  court  of  equity 
has  jurisdiction  at  the  instance  of  the  state,  through  its  attorney  gen- 
end  or  other  proper  officer,  to  interfere  by  injunction  to  prohibit  a 
continuance  of  such  acts.^**  Especially  does  the  power  of  the  court 
to  interfere  by  injunction  exist  when  the  ultra  vires  acts  would  not 
be  sufficient  ground  for  a  forfeiture  in  proceedings  in  quo  warranto.*' 
The  formation  of  unlawful  trusts  and  monopolies  by  corporations 
results  in  such  an  injury  to  the  public  that  a  court  of  equity  has 
power  at  the  instance  of  the  attorney  general  to  grant  preventive 
relief; "  and  where  a  railroad  company  without  authority  attempts 
to  lease  its  road  the  power  of  a  court  of  equity,  at  the  instance  of  the 
attorney  general,  to  restrain  it  from  so  doing  is  upheld.**  Nor  will 
an  injunction  against  the  abuse  of  corporate  privileges  be  denied 
because  the  wrongful  acts  constitute  crimes,  as  in  the  case  of  a  cor- 
poration conducting  prize  fights.'*  On  the  other  hand,  to  entitle  the 
state  to  interfere  to  prevent  ultra  vires  corporate  acts  it  seems  that 
some  injury  to  the  public  must  be  involved;  and  when  this  is  kept  in 
mind  the  apparent  conflict  in  the  authorities  may,  to  a  considerable 
extent^  be  reconciled."^  There  can  be  no  interference,  for  example, 
where  a  corporation  organized  for  the  purpose  of  carting,  storing  and 
selling  ice  engages  in  the  business  of  exporting  and  importing  other 
merchandise.**  It  may  be  noted  that  the  power  of  a  court  of  equity 
at  the  instance  of  the  state  through  its  proper  officer  to  restrain  public 
corporations  from  exceeding  their  powers  is  more  extensive  than  the 
power  to  restrain  such  action  by  private  corporations.*'  In  some 
jurisdictions  where  the  power  had  been  theretofore  denied  or  doubted 

3.0.  Trust  Co.  of  Oeoi^  «.  State,     11.  State   v.   Minnesota  Thresher 
109  Ga.  736,  35  S.  E.  323,  48  L.R.A.  Manufg  Co.,  40  Minn.  213,  41  N.  W. 
620;  Columbian  Athletic  Club  v.  State,  1020,  3  L.R.A.  510. 
143  Ind.  98,  40  N.  E.  914,  52  A.  S.  R.      12.  McCarter  v.  Firemen's  Ins.  Co., 
407,  28  h.RJL.  727;  LouisviUe  v.  Louis-  74  N.  J.  Eq.  372,  73  Atl.  80,  414, 135 
■riUe  Homo  TeL  Co.,  149  Ky.  234,  148  A.  S.  R.  708,  18  Ann.  Caa.  1048,  29 
S.  W.  13,  Ann.  Cas.  1914A  1240;-  L.R.A.(N.S.)  1194.    Bee  Monopoubs 
Atty-Qen.  v.  Stevens,  1  N.  J.  Eq.  369,  and  Combinations. 
22  Am.  Dec.  526;  Stockton  v.  Central     13.  Stockton  v.  Central  B.  Co.,  60 
B.  Co.,  60  N.  J.  Eq.  52,  24  Atl.  964,  N.  J.  Eq.  62,  24  Atl.  964,  17 
17  L.B.A.  97;  McCarter  v.   Fire-  97. 

men's  Ins.  Co.,  74  N.  J.  Eq.  372,  73  14.  Columbian  Athletic  Club  «. 
AtL  80,  414,  135  A.  S.  R.  708,  18  State,  143  Ind.  98,  40  N.  E.  914,  62 
Ann.  Cas.  1048, 29  LJl.A.(N.S.)  U94;  A.  S.  R.  407,  28  L.B.A.  727. 
Smith  V.  Comelins,  41  W.  Ya.  69,  23  16.  Trust  Co.  of  Georgia  «.  State, 
S.  E.  699,  30  h.njL.  747;  Madison  v.  109  Ga.  736,  36  S.  E.  323,  48  LJI.A. 
Madison  Gas,  etc.,  Co.,  129  Wis.  249,  620. 

108  N.  W.  65,  116  A.  S.  R.  944,  9  16.  Atty.-Oen.  v.  Tudor  lee  Co.,  104 
Ann.  Caa.  819,  8  L.R.A.(N.S.)  629.     Mass.  239,  6  Am.  Rep.  227. 

Notes:  35  A.  8.  B.  674;  2  L.R.A.  17.  SUte  v.  Saline  County  Court, 
661;  4  L.B.A.  74&  61  Mo.  360,  11  Am.  Bep.  454. 
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by  the  courts,  statutes  have  been  enacted  expressly  authorizing  the 
attorney  general  to  proceed  to  restrain  by  injunction  a  corporation 
from  assuming  or  exercising  any  franchise,  liberty,  or  privilege  or 
transacting  any  business  not  allowed  by  the  charter  of  the  corpora- 
tion. The  discretion  of  the  attorney  general  as  to  what  the  public, 
interests  require  is  absolute  under  a  statute  empowering  him  to  bring 
a  suit  in  the  name  of  the  people  for  the  supervision  of  a  corporation 
or  its  ofTicors  "if  in  his  opinion  the  public  interests  require  it" 
The  right  of  the  state  to  restrain  usurpation  of  power  by  a  corpora- 
tion which  is  clearly  antagonistic  to  good  pubUc  policy  is  not  defeated 
by  any  imputation  of  laches,  or  upon  the  ground  that  acquiescence 
is  to  be  interred  from  the  failure  to  invoke  the  aid  of  the  courts  at 
an  early  day.^*  And  when  a  suit  is  instituted  to  prevent  a  corpora- 
tion from  exceeding  its  powers  or  violating  constitutional  or  statu- 
tory regulations  the  questions  whether  the  suit  is  well  brought  and 
is  maintainable  depend  upon  the  pleadings  and  the  evidence  intro- 
duced in  support  Uiereof,  and  not  upon  ^e  motives  inspiring  those 
at  whose  instance  the  governor  was  induced  to  order  the  suit  to  be 
filed,  or  Uie  arguments  presented  to  him  to  that  end.-" 

609.  Suits  by  Stockholders. — The  jurisdiction  that  a  coort  of 
equity  may  lawfully  exercise  over  the  affaixs  of  an  ordinary  business 
corporation,  in  the  absence  of  any  statute  conferring  extraordinary 
powers,  is  well  defined.  A  court  of  chancery  may,  at  the  instance  of  a 
stockholder,  and  if  the  company  itself  refuses  to  move,  lawfully  enter^ 
tain  a  bill  to  depose  or  to  restrain  the  officers  or  directors  of  a  corpora- 
tion, when  it  appears  ih&t  in  their  capacity  as  agents  or  trustees  of  the 
stockholders  they  have  committed,  or  are  about  to  commit,  acts  that 
are  tantamount  to  a  breach  of  trust,  whether  such  acts  consist  of  fraud- 
ulent dealings  with  the  corporate  property  or  funds,  or  whether  they 
consist  in  engaging  the  corporation  in  enterprises  that  are  beyond  the 
scope  of  its  chartered  powers.  In  more  general  phrase,  it  is  some- 
times said  that  a  court  of  chancery  may  grant  equitable  reUef  against 
a  corporation,  at  the  suit  of  an  individual,  whenever  a  sufficient  case 
for  rdief  is  shown  upon  ordinary  principles  of  equity  jurisprudenoe.' 
But  a  court  of  equity  has  no  power  to  interpose  its  authority  for  the 
purpose  of  adjusting  controversies  that  have  arisen  among  the  share- 
holders or  directors  of  a  corporation  relative  to  the  proper  mode  of 
conducting  the  corporate  business,  as  it  may  do  in  case  of  a  similar 
controversy  arising  between  the  members  of  an  ordinary  partnership. 

18.  People  V.  Ballard,  134  N.  Y.  109  Ga.  736,  35  S.  £.  323,  48  L.RJL. 
269,  32  N.  E.  54,  17  L.R.A.  737.  520. 

10.  People  V.  Pnllman's  Palace  Gar  1.  Republican  Mountain  Silver 
Co.,  175  HI.  125,  61  N.  £.  664,  64  Mines  v.  Brown,  68  Fed.  644,  19  U. 
LJI.A  366.  S.  App.  203,  7  C.  C.  A.  412,  24  L.R.A. 

20w  Tnut  Co.  of  Oeozgia  «.  State,  976;  Shaw  v.  Davis,  78  Md.  308,  28 

Ail.  619,  23  L.RA.  294. 
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A  stockholder  in  a  coiporation  cannot  successfully  invoke  the  power 
of  a  chancery  court  to  control  its  officers  or  board  of  managers,  or 
to  wrest  the  corporate  property  from  their  charge  through  the  agency 
of  a  receiver,  so  long  as  they  neither  do  nor  threaten  to  do  any  fraud- 
ulent or  ultra  vires  acts,  and  so  long  as  tJiey  keep  within  the  limits 
of  by-laws  which  have  been  prescribed  for  their  guidance."  More- 
over, the  doctrine  is  well  estcU>Iished  that  a  court  of  equity  has  no 
power  at  the  suit  of  an  individual  to  decree  the  dissolution  of  a  domes- 
tic corporation,  and  a  winding  up  of  its  aflfaire,  unless  Mich  extra- 
ordinary power  has  been  conferred  upon  it  by  the  terms  of  some  stat- 
ute. The  better  view  undoubtedly  is  that  at  common  law  no  such 
power  to  decree  a  surrender  or  forfeiture  of  corporate  franchises  was 
vested  in  courts  of  equity,  to  be  exercised  at  the  suit  of  an  individual, 
although  some  courts  have  upheld  the  right  of  a  court  of  chancery 
to  exercise  tiiat  power  when  invoked  by  the  state  tiirough  its  attorney 
general.* 

610.  Compelling  Performance  of  Public  Duties.— There  are  many 
authorities  in  England  and  in  this  country  which  deny  the  right 
of  private  persons  in  their  own  names, — in  the  absence  of  statutory 
authomalion, — when  their  interests  are  only  in  common  with  the  pub- 
lic,, to  compel  tiie  performance  by  quasi  public  corporations  of  a  duty 
to  the  public.  The  reason  is,  that  if  one  individual  may  interpose, 
any  other  may,  and  as  the  decision  in  one  individual  case  would  be 
no  bar  to  any  other,  there  would  be  no  end  to  litigation  and  strife.* 
And  according  to  tiie  prevailing  view  mandamus  does  not  lie  to 
compel  a  piirely  private  corporation  to  perform  its  contracts  with 
an  individual ;  this  is  in  pursuance  of  the  elementary  principle  that 
mandamus  does  not  lie  to  enforce  the  performance  of  private  con- 
tracts.* On  the  other  hand  a  quasi  public  corporation  may  at  the 
instance  of  the  state  or  through  its  proper  officers  be  compelled  to 
perform  its  duties  to  the  public.  The  usual  remedy  is  by  mandamus.* 

2.  Republicao     Ifonntain     Silver  &.  State  v.  Milwaukee  Medical  Col- 
Mines  Co.  D.  Brown,  58  Fed.  644,  19  lege,  128  Wis.  7,  106  N.  W.  116,  116 
U.  S.  App.  203,  7  C.  C.  A.  412,  24  A.  S.  R.  21,  8  Ann.  Cas.  407  and  note 
IiiLA.  776.    See  ntpra,  par.  283  et  3  L.R.A.(N.S.)  1115. 
seq.,  as  to  the  general  rights  of  mi-  Kote:  Ann.  Cas.  1912C  890. 


3.  Republican  Mountain  Silver  6.  Combs  v.  Agricultural  Ditch  Co., 
Mines  v.  Brown.  58  Fed.  644,  19  U.  17  Colo.  146,  28  Pac.  966,  31  A.  S.  E. 
S.  App.  203,  7  C.  C.  A.  412,  24  LJI.A.  275;  People  v.  Suburban  R.  Co.,  178 
776.  See  infra,  par.  740,  as  to  the  111.  594,  53  N.  E.  349,  49  L.R.A.  650; 
general  power  of  courts  of  equity  to  Cbieago  v.  Chicago  Tel.  Co.,  230  IlL 
decree  the  dissolution  of  a  corporation.  157,  82  N.  E.  607,  12  Ann.  Cas.  109, 

4.  Buck  Mountain  Coal  Co.  v.  he-  13  L.R.A.(N.S.)  1084;  Central  Umon 
high  Coal,  etc.,  Co.,  50  Pa.  St.  91,  88  Telephone  v.  State,  118  Ind.  194,  19 
Am.  Dec.  634;  Saylor  v.  Pennsylvania  N.  E.  604,  10  A.  S.  R.  114;  Potwin 
Canal  Co.,  183  Pa.  St.  167,  38  Atl.  Place  v,  Topeka  Ry.  Co.,  61  Kan.  609, 


nonty  dissenting  stockholders. 


And  see  Mahdauus. 
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In  England  and  in  some  jurisdictions  in  Una  country  the  jurisdiction 
of  a  court  of  equity  to  compel  by  mandatory  injunction,  at  the  instance 
of  the  sovereign  or  its  proper  representative,  performance  by  a  quasi 
public  corporation  of  its  public  duties  is  upheld.'  Still  a  bill  in 
equity  to  compel  a  corporation  to  perform  its  duties  to  the  public  is 
plainly  very  different  from  a  suit  to  restrain  a  corporation  from  vio- 
lating its  charter  and  its  public  duties,  or  to  enjoin  it  from  commit- 
ting a  public  nuisance.  While  suits  of  the  latter  class  are  maintain- 
able, the  power  of  courts  of  equity  to  entertain  suits  of  the  former 
class  is  not  fully  recognized  in  this  country.  Any  relief  which  equity 
might  give  in  the  matter  would  necessarily  be  by  way  of  a  mandatory 
injunction;  and  as  the  courts  seem  to  be  averse  to  granting  such 
injunctions  in  any  case,  in  many  jurisdictions  in  this  country  courts 
of  equity  refuse  to  attempt  to  compel  a  corporation  to  perform  its 
public  duties.*  It  is  a  well  settied  doctrine,  that  the  courts  do  not 
possess  the  power  to  establish  and  fix  rates  which  a  public-service  cor- 
poration may  charge  for  its  services  to  the  public,  as  that  is  a  legis- 
lative, and  not  a  judicial,  function.'  Following  out  this  rule,  states 
imposmg  upon  the  courts  tiie  power  and  duty  to  regulate  rates  of 
public  service  corporations  have  been  held  unconstitutional  as  an 


Com'rs  V.  Portland,  etc.,  R.  Co.,  63  A  T.  Co.,  154  U.  S.  362, 14  S.  Ct.  1047, 
Me.  269,  18  Am.  Rep.  203;  Ross  Tp.  38  U.  S.  (L.  ed.)  1014;  St.  Louis,  etc., 
«.  Michigan  United  Ry.  Co.,  166  Mich.  R.  Co.  v.  GUI,  156  U.  S.  649,  15  S. 
28,  130  N.  W.  358,  Ann.  Caa.  1912C  Ct.  484,  39  U.  S.  (L.  ed.)  567;  Inter- 
886 ;  Atwater  v.  Delaware,  etc.,  R.  Co.,  state  Commerce  Commission  v.  Cm- 
48  N.  J.  L.  55,  2  AtL  803,  57  Am.  cinnati,  etc.,  R.  Co.,  1G7  U.  S.  479,  17 
Rep.  543;  Haugen  v.  Albina  Light,  S.  Ct.  896,  42  U.  S.  (L.  ed.)  243; 
etc.,  Co.,  21  Ore.  411,  28  Pac.  244,  Osborne  v.  San  Diego  Land  &  Town 
14  L.R.A.  424;  State  ».  Citizens'  Tel.  Co.,  178  U,  S.  22,  20  S.  Ct.  860,  44 
Co.,  61  S.  C.  83,  39  S.  E.  257,  85  U.  S.  (L.  ed.)  961;  Spring  VaUey 
A.  S.  R.  870,  65  L.R.A.  139.  Water-Works  v.  San  Francisco,  82 

Note:  125  A.  S.  R.  513.  See  Mak-  CaL  286,  22  Pac.  910,  1046,  16  A.  S. 
DAHUS.  R.  116,  6  L.R.A.  756;  Pensacola,  etc., 

7.  Buck  Mountain  Coal  Co.  v.  Le-  R.  Co.  v.  State,  25  Fla.  310,  5  So.  833, 
high  Coal,  etc.,  Co.,  50  Pa.  St.  91,  88  3  L.RjL.  661;  Chicago,  B.  &  Q.  R. 
Am.  Dec.  534  and  note.  Co.  v.  Jonea,  149  111.  361,  37  N.  E.  247, 

8.  Note:  88  Am.  Dec.  537.  41  A.  S.  R.  278,  24  L.R.A.  141;  State 
See  IwjUNCTioNa.  v.  Sioux  City,  etc.,  R.  Co.,  46  Neb. 

9.  Munn  v.  Illinois,  94  U.  S.  113,  682,  65  N.  W.  766,  31  LJt.A.  47; 
24  U.  S.  (L.  ed.)  77;  Chicago,  B.  &  Q.  Nebraska  Tel.  Co.  v.  State,  55  Neb. 
R.  Co.  D.  Iowa,  94  U.  S.  155,  24  U.  S,  627,  76  N.  W.  171,  45  L.R.A.  113; 
(L.  ed.)  94;  Peik  v.  Chicago  &  N.  W.  Brymer  t>.  Butler  Water  Co.,  179  Pa. 
E.  Co.,  94  U.  S.  164,  24  U.  S.  (L.  ed.)  St.  231,  36  Atl.  249,  36  L.R.A.  260: 
87;  Express  Casee,  117  U.  S.  1,  6  S.  Madison  v.  Madison  Gas,  etc.,  Co.,  129 
Ct  642,  628,  29  U.  S.  (L.  ed.)  791;  Wis.  249,  10^  N.  W.  65, 116  A.  S.  R. 
Dow  V.  Beidehnan,  125  U.  S.  680,  8  944,  9  Ann.  Cas.  819,  8  L.R.A.(N.S.) 
a  Ct  1028,  31  U.  S.  (L.  ed.)  841;  529  and  note. 

Chicago,  etc.,  R.  Co.  «.  Wellman,  143     And  see  CABRiras,  vol.  ^  p.  627  •! 
V.  S.  339,  12  S.  Ct.  400,  36  U.  S. 
(Xfc  ed.)  176;  Reagan  v.  Farmers'  L. 
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attempt  to  confer  legislative  power  upon  a  judicial  tribunal/'  though 
there  is  authority  to  the  contrary.**  Notwithst^inding  the  fact  that 
the  courts  have  no  power  to  make  rates,  yet  when  a  case  arises  in 
which  it  becomes  necessary  to  determine  whether  a  properly  estab- 
lished rate  is  a  reasonable  one,  either  to  protect  an  individual  against 
unreasonable  charges,  or  to  protect  a  public-service  corporation  against 
rates  which  are  so  low  as  to  amount  to  confiscation  or  deprivation  of 
its  property,  the  courts  may  determine  the  reasonableness  thereof,  aad 
may  enjoin  the  enforcement  of  an  unjust  or  unreasonable  rate.*'* 

611.  General  Legislative  Control. — Tn  the  case  of  private  corpora- 
tions the  legislature  has  no  general  right  to  inspect,  regulate,  control 
and  direct  the  corporation,  its  funds  and  franchises.**  Still  the  legis- 
lature under  its  police  power  may  control  the  action,  prescribe  the 
functions  and  duties  of  corporations,  and  impose  restraints  ujion  them 
to  the  ^ame  extent  as  upon  natural  persons,  in  all  matters  coming 
within  the  general  range  of  legislative  authority,  subject  to  the  usud 
constitutional  limitations.  The  great  object  of  an  incoiporation  is  to 
bestow  the  character  and  properties  of  individuality  on  a  collected 
and  changing  body  of  men.  Any  privileges  which  may  exempt  it 
from  the  burdens  common  to 'individuals  do  not  flow  necessarily  from 
the  charter,  but  must  be  expressed  in  it,  or  liiey  do  not  exist.**  While 

10.  State  V.  Johnson,  61  Kan.  803,  solidated  Gas  Co.,  212  U.  S.  19,  29 
60  Pac.  1068,  49  L.R.A.  662.  S.  Ct.  192,  53  U.  S.  (L.  ed.)  382,  15 

Note:  8  L.R.A.(N.S.)  530.  Ann.  Cas.  1034;  Western  Union  Tel. 

11.  In  re  Janvrin,  174  Mass.  514,  55  Co.  v.  New  York,  38  Fed.  552,  3  L.R.A. 
N.  E.  381,  47  L.R.A.  319.              '  449;  Boone  v.  State,  170  Ala.  57,  54 

12.  Madison  v.  Madison  Gas,  etc..  So.  109,  Ann.  Cas.  1912C  1065;  Ar- 
Co.,  129  Wis.  249,  108  N.  W.  65,  116  kansas  Stave  Co.  v.  State,  94  Ark.  27, 
A.  S.  R.  944,  9  Ann.  Cas.  819,  8  L.R.A.  125  S.  W.  1001,  140  A.  S.  R.  103, 
(N.S.)  529.  27  L.R.A.(N.S.)  255;  Galena,  etc.,  R. 

Notes:  33  L.R.A.  183;  61  L.R.A.  Co.  «.  Loomis,  13  III.  548,  56  Am.  Dee. 

104.   And  see  Careiers,  vol.  4,  p.  627  471;  Reapers'  Bank  v.  Willard,  24  111. 

et  seq.  433,  76  Am.  Dec.  755;  Indianapolis  v. 

13.  Regents  of  University  of  Mary-  Navin,  151  Ind.  139,  51  N.  E.  SO,  41 
land  V.  Williams,  9  Gill  &  J.  (Md.)  L.R.A.  337;  Rodemacher  o.  Milwaukee, 
:i65.  31  Am.  Dec.  72.  etc.,  R.,  Co.,  41  la.  297,  20  Am.  Rep. 

14.  Providence  Bank  v.  Billinj^,  4  592;  Winchester  &  L.  Turnpike  Road 
Pet.  514,  7  U.  S.  (L.  ed.)  939;  Stone  Co.  v.  Croxton,  98  Ky.  739,  34  S.  W. 
V.  Mississippi,  101  U.  S.  814,  25  U.  S,  518,  33  L.R.A.  177;  Minnesota  Canal, 
{L.  ed.)  1079;  Chicago  Life  Ins.  Co.  etc.  Co.  v.  Pratt,  101  Minn.  197,  112 
V.  Needles,  113  U.  S.  574,  5  S.  Ct.  N.  W.  395,  11  L.R.A.{N.S.)  105;  Gor- 
081,  28  U.  S.  (L.  ed.)  1084:  Hill  v.  man  v.  Pacific  R.  Co.,  26  Mo.  441,  72 
Merchants'  Mut.  Ins.  Co.,  134  U.  S.  Am.  Dec.  220;  State  v.  Murphy,  130 
515,  10  S.  Ct.  589,  33  U.  S.  (L.  ed.)  Mo.  10,  31  R.  W.  594,  31  L.R.A.  798 
994;  Chicago,  B.  &  Q.  R.  Co.  v.  Peo-  and  note;  State  v.  Associated  Press, 
pie  of  Illinois,  200  U.  S.  5m,  26  S.  159  Mo.  410,  60  R.  W.  91,  81  A.  S.  R. 
Ct.  3-n,  4  Ann.  Cas.  1175;  Hammond  368,  51  L.R.A.  151;  Boston  Ice  Co.  v. 
Packing  Co.  V.  Arkansas.  212  U.  S.  Boston,  etc.,  R.  Co.,  77  N.  H.  6,  86 
:V>2,  20  S.  Ct.  370.  53  U.  S.  (L.  ed.)  Atl.  356,  Ann.  Caa.  1914A  1090;  Za- 
630, 15  Ann.  Cas.  645;  Willcox  t>.  Con-  briskie  r.  Hackensack,  etc.,  R.  Co.,  18 
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a  corporate  charter  granted  by  the  legislature  is  a  contract  between  tlie 
state  and  the  corporators,  and  the  former  cannot  take  away  or  impair 
any  of  the  franchises  or  privileges  granted,  in  other  respects  the  cor- 
poration is  subject  to  all  general  laws  and  police  regulations  made 
by  the  legislature  after  such  grant,  in  the  same  manner  as  natural 
persons.**  And  the  state  may  even  go  further  than  this  where  it 
has  duly  reserved  the  right  to  amend  and  alter  a  corporate  charter." 
A  corporation  created  by  the  government  of  the  United  States  is  a 
creature  of  federal  sovereignty  alone.  It  is  controllable  by  the  federal 
gov^nment  only,  and  as  a  general  rule  to  that  government  alone  is  it 
amenable.^?  Still  corporations  enjoying  grants  and  privileges  from 
the  United  States,  exercising  federal  agencies  and  engaged  in  interstate 
commerce,  are  not  beyond  the  operation  of  the  laws  of  the  state  in 
which  they  reside  or  carry  on  their  business;  and  it  is  only  when 
these  laws  incapacitate  or  unreasonably  impede  them  in  the  exercise  of 
their  federal  privileges  or  duties,  and  transcend  the  powers  which 
each  state  possesses  over  its  purely  domestic  affairs,  whether  of  police 
or  internal  commerce,  that  they  invade  the  national  jurisdiction.** 
It  is  well  settled  that  the  property  of  private  corporations,  including 
even  their  franchises,  may  be  taken  for  public  use,  under  the  power 
of  eminent  domain,  on  making  due  compensation.**  The  general 
question  as  to  the  contractual  nature  of  the  charter  of  a  corporation 
and  its  protection  under  the  constitutional  provision  prohibiting  the 
several  states  from  enacting  laws  impairing  the  obligation  of  contracts 
has  been  heretofore  discussed.*** 

612.  Quasi  Public  Corporations. — The  extent  to  which  the  state 
may  enact  regulations  controlling  tiie  affairs  of  a  corporation  depends 
not  only  on  the  existence  or  non-existence  of  a  reserved  power  of  regu- 
lation, but  also  on  the  nature  of  the  corporation  itself,  whether  it  is 

N.  J.  Eq.  178,  90  Am.  Dec.  617;  State  16.  IntersUte  Consol,  St.  R,  Co.  v. 
V.  Trenton,  53  N.  J.  L.  132,  20  All  Cora,  of  Massachusetts,  207  U.  S.  79, 
1076,  11  L.R.A.  410;  State  v.  Culiim-  28  S.  Ct.  26,  52  XJ.  S. -(L.  ed.)  Ill, 
bus  Gas  Light,  etc.,  Co.,  34  Ohio  St.  12  Ann.  Cas.  555;  St.  Louis,  etc.,  Ry. 
572,  32  Am.  Kep.  390;  Com.  v.  New  Co.  v.  Paul,  64  Ark.  83,  40  S.  W.  705, 
York,  L.  K.  &  W.  B.  Co.,  129  Pa.  St.  62  A.  S.  11.  ir>4,  37  LJIA.  504.  And 
463,  18  Atl.  412,  15  A.  S.  R.  724;  see  supra,  par.  90. 
State  V.  Brown,  etc.,  Manuf'g  Co.,  18  17.  M'Cullocb  v.  Maryland,  4  Wheat. 
R.  I.  16,  25  Atl.  246,  17  L.R.A.  856;  316,  4  U.  S.  (L.  ed.)  579;  Western 
Thorpe  «.  Rutland,  etc.,  R.  Co.,  27  Union  Tel.  Co.  New  York,  38  Fed.  552, 
Vt.  140,  62  Am.  Dec.  625;  Virginia  3  L.R.A.  449;  State  t;.  Curtis,  35 
Development  Co.  v.  Crozcr  Iron  Co.,  Conn.  374,  95  Am.  Dec  263. 
90  Va.  126,  17  S.  E.  806,  44  A,  S.  R.  18.  See  Constitotional  Law,  vol. 
863.  6,  p.  139. 

Note:  62  A.  S.  R.  168.  19.  Sharon  Ry.  Go's  Appeal,  122 

15.  Zabriskic   v.  Hackensack,  etc..  Pa.  St.  533,  17  Atl.  234,  9  A.  S.  R. 
By.  Co.,  19  N.  J.  Eq.  178,  90  Am.  Dec.  133  and  note.  See  Euihbnt  Domain. 
ei7.    And  see  CoNSTrruTtoNAL  Law,     20.  See  supra,  par.  71  et  aeq. 
vol.  6,  pp.  230  et  aeq.,  339,  348-349. 
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a  purely  private  company  or  one  public  or  quasi  public  in  its  func- 
tions. This  distinction  is  analogous  to  that  drawn  in  the  regula- 
tion of  businesses  under  the  police  powv  between  tiiose  which  are 
common  and  ordinary  and  those  which  are  affected  with  a  public 
interest.  Private  corporations  may  be  created  for  public  purposes, 
and  in  such  cases  where  their  property  is  to  a  large  extent  devoted 
to  public  uses  it  is  deemed  to  be  subject  to  legislative  control  ao  fai 
as  its  business  actually  affects  the  public  interests.*  The  public  nature 
of  the  business  of  even  a  private  corporation  is  treated  as  amounting 
to  an  implied  reservation  on  the  part  of  the  state  of  power  to  subject 
the  corpffl^tion  to  regulation  in  much  the  same  manner  as  is  the  case 
in  reference  to  corporations  chartered  under  an  express  reservation 
of  the  right  of  control.'  This  right  of  legislative  control  arising  out 
of  the  public  purpose  of  the  corporation  may  be  restricted  by  the 
express  terms  of  the  charter,*  and  it  makes  no  difference  that  the  uses 
of  the  corporation  itself  are  public.  The  contract  contained  in  its 
charter  is  equally  protected  from  legislative  interference  whether  the 
public  is  interested  in  tiie  exercise  of  ite  franchise  or  the  charter  is 
granted  for  the  sole  benefit  of  its  corporators.*  In  other  words  a  grant 
of  corporate  powers  to  an  association  of  individuals  for  public  use  con- 
stitutes a  contract,  witiiin  the  meaning  of  the  federal  constitution 
prohibiting  a  state  legislature  from  passing  laws  impairing  its  obliga- 
tions.* For  example,  a  railroad  corporation  is  a  private  corporation, 
and  althou^  its  vises  are  public,  a  contract  embodied  in  terms  in  its 
charter  or  necessarily  implied  by  it  is  within  the  constitutional  clause 
prohibiting  legislation  impairing  the  obligation  of  contracts.*  A  cor- 
poration created  by  the  legislature  for  educational  purposes  by  an  act 
making  an  appropriation  of  public  money  for  that  purpose,  but  which 
provides  that  the  money  is  not  to  be  paid  until  the  trustees  have  pro- 
vided land  and  buildings  sufficient  to  accommodate  a  specific  number 
of  scholars,  is  a  private  corporation,  and  not  subject  to  legislative  con- 
trol.' The  grant  of  a  charter  to  a  corporation  for  charitable  purposes 
is  a  private  grant  and  is  likewise  considered  and  protected  as  a  con- 
tract.* 

1.  Chicago,  B.  &  Q.  R.  Co.  v.  Cntts,  5.  Dartmouth  College  v.  Woodvard, 
94  U.  S.  155,  24  U.  S.  (L.  ed.)  94;  4  Wheat.  518,  4  U.  S.  (L.  ed.)  629; 
Union  Paeifle  R.  Co.  v.  United  States,  Sloan  v.  Pacific  R.  Co.,  61  Mo.  24.  21 
99  U.  S.  700,  26  U.  S.  (L.  ed.)  496.  Am.  Rep.  397;  Skaneateles  Water 
See  also  CoNSnTUTiONAL  Law,  vol.  6,  Works  Co.  v.  Skaneateles,  161  N.  T. 
pp.  230,  348.  154,  55  N.  E.  562,  46  L.R.A.  687. 

2.  Winchester  &  L.  Tnmpike  Road  6.  Geor^a  R.  &  Banking  Go.  t. 
Co.  «.  Croiton,  98  Ky.  739,  34  S.  W.  Smith,  128  U.  8.  174,  9  S.  Ct.  47,  S2 
518,  33  LJI.A.  177  and  note.  U.  S.  (L.  ed.)  377. 

S.  Union  Pacific  R.  Co.  v.  U.  S.,  7.  Montpelier  Academy  Trustees  u. 
99  U.  S.  700,  25  U.  S.  (L.  ed.)  496.     George,  14  La.  395,  33  Am.  Dec.  686. 

4.  Delaware  Railroad  Tax,  18  Wall.  8.  Brown  v.  Hummel,  6  Pa.  St.  86, 
206,  20  U.  8.  (L.  ed.)  888.  47  Am.  Dee.  431. 
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613.  Regulation  of  Corporations  as  Class  Legislation. — Where  a 
classification  of  corporations  for  the  purpose  of  legislation  is  natural 
and  reasonable,  and  based  on  some  distinctive  difference  in  the  busi- 
ness of  the  several  classes,  a  difference  peculiar  to  and  inhering  in  its 
very  nature,  it  is  valid  and  will  be  sustained.'  Accordingly  a  stntute 
making  railroad  corporations  answerable  for  injuries  to  their 
employees,  resulting  from  the  negligence  of  co-employees,  does  not 
deny  to  railroad  companies  the  equal  protection  of  the  laws  guaranteed 
by  the  st-iite  and  federal  constitutions,  and  is,  therefore,  constitu- 
tional.** On  the  other  hand,  legislation  directed  solely  to  corporations 
or  a  particular  class  of  corporations,  and  eliminating  from  its  opera- 
tion individuals  where  there  is  no  basis  for  discrimination,  is  uncon- 
stitutional as  denying  to  corporations  the  equal  protection  of  the  laws.'^ 
Similarly  it  has  been  held  that  a  statute  making  all  corporations  liable 
for  injuries  to  employees  through  defective  machinery,  notwithstand- 
ing the  employees  had  knowledge  of  the  defect,  when,  the  same  lia- 
bility is  not  placed  on  private  individuals,  and  there  is  no  distinctive 
difference  in  the  business  which  will  warrant  the  classification,  denies 
to  the  corporations  the  equal  protection  of  the  laws.** 

614.  Right  of  Corporation  to  Attack  Constitutionality  of  Statute 
to  Which  Its  Charter  Is  Subject. — The  creation  of  corporations  is 
purely  a  matter  within  the  discretion  of  the  legislature,  which  unless 
restricted  by  the  constitution  may  do  so  or  not  as  it  pleases,  and  may 
as  a  condition  to  the  grant  of  the  coi-porate  franchise  impose  such  gen- 
eral conditions  upon  the  right  as  it  chooses.  So  it  is  a  wellnsettled 
general  nile  that  a  corporation  cannot  attack  the  constitutionality  of 
Ktatutes  existing  at  the  time  of  its  creation,  to  which  it  is  made 
subject.*' 

615.  State  Corporation  Commission. — In  the  case  of  public  service 
corporations  the  power  of  public  visitation,  regulation  or  control  is 

9.  TuUis  V.  Lake  Erie,  etc.,  Co.,  175  R.  470,  62  L.R.A.  407;  State  v.  Nash- 

U.  S.  348,  20  S.  Ct.  136,  44  U.  S.  (L.  ville,  etc.,  R.  Co.,  124  Teon.  1,  135  S. 

ed.)  192;  Consumers,  League  v.  Col-  W.  773,  Ann.  Cas.  1912D  805  anrt 

orado,  etc.,  B.  Co.,  53  Colo.  54,  125  note;  Com.  v.  Atlantic  Coast  Line  R. 

Pae.  577,  Ann.  Cas.  1914A  1158;  State  Co.,  lOti  Va.  01,  55  S.  K.  572,  117 

V.  Nashville,  etc.,  R.  Co.,  124  Tenn.  1,  A.  S.  R.  983,  9  Ann.  Cas.  1124,  7 

135  S.  "W.  773,  Ann.  Cas.  1912D  805.  L.R.A.(N.S.)  1086. 

See  also  Constitutional  Law,  vol.  6,  And  see  Constitutional  Law,  vol. 

p.  411.  0,  p.  411  et  seq. 

10  TulHs  V.  Lake  Erie,  etc.,  R.  Co.,  12.  Ballard   v.  Mississippi  Cotton 

175  U.  S.  348,  20  S.  Ct.  136,  44  U.  S.  Oil  Co.,  81  Miss.  507,  34  So.  633,  95 

(L.  ed.)  192;  Pittsburgh,  etc.,  R.  Co.  A.  S.  B.  476,  62  L.R.A.  407. 

V.  Montgomery,  152  Ind.  1,  49  N.  K.  13.  Grand  Rapids,  etc.,  R.  Co.  v. 

582,  71  A.  S.  R.  301,  69  L.R.A.  875.  Osbom,  193  U.  S.  17,  24  S.  Ct.  310, 

11.  Slocum  V.  Bear  Valley  Irr.  Co.,  48  U.  S.  (L.  ed.)  598. 

122  Cat.  555,  55  Pac.  403,  68  A.  S.  R.  And  see  Carbiebs,  voL  4,  pp.  618- 

68;  Ballard  v.  Mississippi  Cotton  Oil  619. 
Co.,  81  Miss.  fi07,  34  So,  433,  95  A.  S. 
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in  some  jurisdictions  conferred  by  constitutional  or  statutory  provi- 
sions upon  a  corporation  commission. Such  a  commission,  created 
by  constitutional  authority,  is  the  instrumentality  through  which  the 
state  exercises  its  governmental  powers  for  the  regulation  and  control 
of  public  service  corporations,  and  for  these  purposes  and  where  it  is 
clothed  with  judicial  as  well  as  legislative. and  executive  powers,  it 
may  declare  a  statute  imposing  a  fine  or  forfeiture  on  a  corporation 
for  refusing  to  do  a  certain  act  unconstitutional  and  void.^* 

XXIII.  G£N£RAL  REPEESilNTATION  OF  CORPOBATIOK  BY  ItS  OfFICBBS 

AND  AqENTS 

General  Principles 

616.  Application  of  General  Roles  of  Agency. — Since  corporations 

can  only  act  through  their  officers  and  agents,  they  liave  power  to 
appoint  agents  with  full  authority  to  act  for  the  corporation,  and 
as  a  general  rule  all  acts  within  the  powers  of  a  corporation  may  be 
performed  by  agents  of  its  own  selection.**  The  power  of  an  officer 
or  agent  of  a  corporation  to  bind  the  corporation  is  governed  by  the 
general  law  of  agency;  the  underlying  principles  are  the  same."  The 
acts  of  corporate  officera  and  agents  are  binding  upon  it  only  when 
done  witliin  the  scope  of  their  authority,  express  or  implied;  the 
same  rules  apply  as  in  the  case  of  an  agent  for  an  individual.^*  The 

14.  Consumers'  League  «.  Colorado,  1078;  Wyman  v.  llallowell  &  Augusta 
etc.,  R.  Co.,  53  Colo.  54,  125  Pac.  577,  Bank,  14  Mass.  5b,  7  Am.  Dec.  194; 
Ami.  Cas.  1914A  1158  and  note;  St.  State  v.  Commercial  Bank  of  Mauches- 
Louis,  etc.,  R.  Co.  v.  Reynolds,  26  ter,  6  Smedes  &  M.  (Miss.)  218,  46 
Okla.  804,  UO  Pac  068,  138  A.  S.  R.  Am.  Dec.  280;  New  York  Life  Ins.  Co. 
1003  and  note;  Com.  v.  Atlantic  Coast  v.  O'Dom,  100  Mis.s.  219,  56  So.  379, 
Line  R.  Co.,  106  Va.  61,  55  S.  E.  572,  Ann.  Cas.  1914A  583;  Sparks  v.  Dis- 
117  A.  S.  R.  983,  9  Ann.  Cas.  1124,  7  patch  Transfer  Co.,  104  Mo.  53l,  15 
L.RJtL.(N.S.)  1086;  DanvUle,  etc.,  R.  S.  W.  417,  24  A.  S.  R.  351, 12  L.R.A. 
Co.  V.  Lybrook,  111  Va.  623,  69  S.  714;  Lc^tt  v.  New  Jersey  Mfg.,  eto., 
1066,  Ann.  Cas.  1912A  175.  Spc  for  Co.,  1  N.  J.  £q.  541,  23  Am.  Dec.  728; 
instance,  Carbieos,  vol.  4,  p.  620  «t  Katon  v.  Delaware,  etc.,  R.  Co.,  57  N. 
Meq.  T.  382,  15  Am.  Rep.  513;  Union  Bank, 

15.  Cora.  «.  Atlantic  Coast  Line  R.  etc.,  Co.  v.  Long  Pole  Lumber  Co.,  70 
Co.,  106  Va.  61,  55  8.  B.  572, 117  A.  W.  Va.  658,  74  S.  E.  674,  41  L.R.A. 
S.  R.  983,  9  Ann.  Cas.  U24,  7  LJt.A.  (N.  8.)  663. 

(N.S.)  1086.  And  sec  Phincipal  and  Agent  for 

16.  American  Exch.  Nat.  Bank  of  a  general  treatment  of  the  law  of 
New  York  v.  Ward,  111  Fed.  782,  49  agency. 

C.  C.  A.  611,  65  L.B.A.  366;  Olcott  18.  Rnmbaugh  v.  Southern  Imp.  CtK, 
V.  Tioga  R.  Co.,  27  N.  Y.  546,  84  112  N.  C.  751,  17  S.  E.  536,  34  A.  8. 
Am.  Dec.  298.  R.  528. 

17.  Cushman  «.  Cloverhmd  Coal  19.  Geeder  v.  H.  M.  I<ond,  etc.,  Lam- 
etc,  Co.,  170  Ind.  402,  84  N.  E.  759,  ber  Co.,  86  Mich.  541,  49  N.  W.  676, 
127  A.  S.  R.  391,  16  L.R.A.(N.S.)  24  A.  8.  B.  134. 
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mere  consent  of  one  of  the  officers  of  a  corporation  that  another  offic-er 
may  do  an  act  requiring  special  corporate  authority,  manifestly,  does 
not  constitute  any  legitimate  basis  for  the  doing  of  such  act.^*^  While 
tlio  authority  of  an  agent  of  a  corporation  must  necessarily  dei)eiid, 
as  that  of  the  agent  of  a  person,  on  the  terms  of  his  appointment, 
they  differ  in  this  respect,  in  that  a  corporation  cannot  empower  an 
agent  to  do  any  act  which  may  not  lawfully  he  done  under  its  charter, 
while  a  person  may  empower  his  agent  to  do  any  act  not  forbidden  by 
law.*  Express  authority  by  resolution  directing  officers  or  agents  to 
represent  the  corporation  in  the  execution  of  contracts  is  not  indis- 
pensable to  the  exercise  of  that  power.  Their  authority  may  be  implied 
from  their  conduct  and  the  acquiescence  of  the  directors.'  A  person 
who  knows  that  the  officer  or  agent  of  a  corporation  habitually  trans- 
acts certain  kinds  of  business  for  such  corporation  under  circumstances 
which  necessarily  show  knowledge  on  the  part  of  those  charged  with 
the  conduct  of  Uie  corporate  business  assumes^  as  he  has  the  right  to 
assume,  that  such  agent  or  ofHccr  is  acting  within  the  scope  of  his 
authority.'  Third  persons  dealing  with  corporations  in  good  faith 
and  within  the  general  scope  of  the  corporate  powers  are  protected 
against  all  irregulEU'ities  in  the  performance  of  corporate  acts,  of  which 
they  have  no  notice.* 

617.  Parol  Appointment  of  Agents. — ^The  appointment  of  corporate 
agents  need  not  be  under  the  corporate  seal ;  they  may  be  appointed 
by  parol  as  in  the  case  of  agents  of  individuals.*  Thus  an  agency 
fo:*  collecting  and  securing  the  debts  of  a  corporation  may  be  created 
M'ithout  a  written  .power  of  attorney  authenticated  by  the  corporate 
seal.*  In  case  of  an  individual,  in  order  to  authorize  his  agent  to  exe- 
« 

20.  Peltoa  v.  Spider  Lake  Sawmill,  Land  Co.,  137  Wis.  341, 118  N.  W.  853, 
etc.,  Co.,  132  Wis.  219,  112  N.  W.  39,  129  A.  S.  R.  1068. 


1.  Pennsylvania,  D.  &  M.  Steam  Wash.  417,  115  Pac.  841,  38  L.RJV. 
Nav.  Co.  V.  Dandridgfl,  8  Gill  &  J.  (N.S.)  1135;  Curtis  Land,  etc.,  Co.  v. 
(Md.)  248,  29  Am.  Dee.  543;  Frnneo-  Interior  Land  Co.,  137  Wis.  341,  118 
Texan  Land  Co.  v.  MeCormiek,  85  N.  W.  853,  129  A.  S.  R.  1068. 

Tex.  416,  23  S.  W.  123,  34  A.  S.  H.  4.  Ashley  Wire  Co.  v.  Illinois  Steel 

815,  Co.,  164  lU.  149,  45  N.  E.  410,  56 

2.  Alabama  G-  R.  R.  Co.  v.  South,  A.  S.  R.  187. 

etc.,  R.  Co.,  84  Ala.  570,  a  So.  286,  5,  Riehardson  v.  St.  Joseph  Iron 

5  A.  S.  R.  401;  Winer  v.  Bank  of  i)o.,  5  Blackf.  (Ind.)  146,  33  Am.  Dec. 

BlvtheviUe,  89  Ark.  435,  117  S.  W.  460;  QarrisiOD  r.  Combs,  7  J.  J.  Marsh. 

232,  131  A.  S.  R.  102;  Garmany  v.  (Ky.)  84,  22  Am.  Dec.  120;  Lathrop 

Lawton,  124  Ga.  876,  53  S.  E.  669, 110  v.  Commercial  Bank  of  Scioto,  8  Dana 

A.  S.  E.  207;  Sherman  Center  Town  (Ky.)  114,  33  Am.  Dee.  481. 

Co.  tJ.  Swigart,  43  Kan.  292,  23  Pac.  As  to  the  early  theory  that  a  corpo- 

569,  19  A.  S.  R.  137;  Williams  v.  ration  could  art  only  under  its  cor- 

Christian  Female  CoJIeg'e,  29  Mo.  250,  porate  seal,  see  supra,  par.  522. 

77  Am.  Dec.  569;  Ford  v.  Hill,  92  6.  Lathrop  v.  Commercial  Bank  of 

Wis.  188,  66  N.  W.  115,  53  A.  S.  R.  Scioto,  8  Dana  (Ky.)  114,  33  Am.  Dee. 

902;  Curtis  Land,  etc.,  Co.  r.  Interior  481. 


122  A.  S.  R.  963. 


3.  Brace  v.  Northern  Pac.  R.  Co.,  63 
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cute  an  instrument  under  seal  the  authority  to  do  so  must  be  con- 
ferred by  an  instrument  under  seal;  the  instrument  conferring  the 
authority .  must  be  of  equal  dignity  with  the  act  to  be  done  by  the 
agent.'  This  rule  is  not,  however,  applied  with  full  force  in  this 
country,  according  to  the  prevailing  view,  to  the  agents  of  corporations, 
and  such  agents  may  be  authorized  to  execute  sealed  instruments  on 
behalf  of  the  corporation  without  their  appointment  being  under  seal; 
if  the  formality  of  an  instrument  under  seal  conferring  the  power 
upon  the  agent  should  be  required  it  would  add  nothing  to  the  authen- 
ticity of  the  instrument  executed  by  him,  as  the  person  who  affixes  the 
seal  to  the  appointment  derives  his  authority  from  a  mere  vote  of  the 
corporation.*  As  in  other  cases  of  agency,  an  instrument  under  seal 
executed  by  a  corporate  agent  which  might  operate  as  a  valid  writing 
without  seal,  will  be  so  treated  if  necwsary  to  give  it  validity  because 
of  a  lack  of  authority  upon  the  part  of  the  agent  to  bind  his  principul 
by  deed.'  The  rule  under  the  statute  of  frauds,  that  an  agent  to  be 
authorized  to  convey  an  interest  in  land  within  the  statute  must  have 
written  authority,  ia  held  applicable  to  the  agents  of  corporations.** 
618.  Mental  Incapacity  of  Agent. — The  defense  of  want  of  capac- 
ity has  frequently  been  interposed  by  individuals  in  seeking  to  escape 
liability  upon  contracts  into  which  ^ey  have  entered,'''  but  the  prece* 
dents  are  rare  where  a  corporation  has  sought  to  be  excused  from  per^ 
forming  its  contract  upon  the  sole  ground  that  its  representative  who 
made  the  contract  for  it  did  not  have  sufficient  mental  capacity  to 
know  and  understand  the  character  and  effect  of  the  transaction.  ThLs 
lack  of  precedent  is  due,  perhaps,  to  the  fact  that  a  corporation  enjoys 
many  advantages  which  the  individual  does  not.  It  is  an  artificial 
being  whose  affairs  are  in  general  not  affected  by  the  sickness,  mental 
derangement,  or  death  of  one  of  its  officers.  The  law  requires  that 
its  business  shall  be  under  the  management  and  control  of  certain 
officials,  and,  in  the  event  of  the  disability  of  any  one  of  these  to  act, 
provision  is  made  that  others  shall  discharge  the  duties  of  tiiose  thus 
incapacitated.  Still  the  company  in  every  transaction  must  act 
through  some  one,  and,  if  it  should  be  made  to  appear  that  the  officer 
or  agent  representing  it  was  at  the  time  of  the  transaction  complained 
of  so  lacking  in  mentality  that  he  could  not  enter  into  a  contract  for 
himself,  there  would  seem  to  be  no  good  reason  why  it  should  be  held 
that  the  company  for  which  he  attempts  to  act  should  not  be  excused 
upon  the  same  ground.'^   But,  in  order  that  it.  may  avail  itself  of 

7.  See  PsxHOiTAL  JlNd  Aosnt.  10.  Alabama  O.  S.  B.  Co.  «.  Soiril^ 

8.  Johnston  v.  Crawley,  25  Ga.  316,  etc.,  R.  Co.,  84  Ala.  670,  3  So.  280, 
71  Am.  Dee.  173;  Despatch  Line  of  6  A.  S.  B.  401. 

Packets  v.  Bellamv  Mfg.  Co.,  12  N.  H.  11.  See  Contuots,  vol.  6,  p.  693 
206,  37  Am.  Dec.  203.  et  aeq. 

9.  Doapateh  Line  of  Packets  v.  Bel-  12.  Gilmore  v.  Samael,  135  Ky. 
lamy  Ufg.  Co.,  12  N.  H.  205,  37  Ant.  706, 123  S.  W.  271,  21  Ann.  Caa.  611 
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this  right,  it  must  he  clearly  established  Uiat  the  contracting  agent 
did  not,  at  the  time  the  contract  was  entered  into,  have  sufficient  capac- 
ity to  know  and  understand  what  he  was  doing,  and  that  this  fact  was 
not  known  to  other  officers  or  agents  of  the  company,  or,  if  known 
to  them,  they  did  not  know  that  such  officer  was  attempting  to  act 
for  or  represent  the  company.  It  is  not  enough  to  show  that  such 
contracting  agent  was  at  times  lacking  in  mentality,  but  the  evidence 
of  the  defective  mind  must  relate  immediately  to  the  time  when  the 
transaction  complained  of  was  being  entered  into.  Nor  should  a  con- 
tract be  set  aside  for  want  of  mental  capacity  of  an  officer  when  another 
officer  with  equal  authority  whose  mental  capacity  was  in  nowise 
impaired  assisted  in  the  draft  of  the  contract  and  fully  discussed  and 
approved  its  provisions.** 

619.  Stockholder  as  Corporate  Agent. — A  corporation  is  a  distinct 
entity  from  its  individual  members,  and  it  is  well  settled  that  individ- 
ual members  of  a  corporation  cannot,  unless  authorized,  bind  the 
body  by  express  promises,  neither  can  any  corporate  engagements  be 
implied  from  their  imsanctioned  conduct  or  declarations.  As  corpora- 
tions can  be  bound  only  by  joint  and  corporate  acts,  so  it  is  only 
from  such  acts,  done  either  by  the  corporation  as  a  body,  or  by  its 
authorized  agents,  that  any  implication  can  be  made  binding  it  in 
law.**  Except  for  certain  authority  conferred  by  statute,  which  is 
mainly  permissive  or  confirmatory,  such  as  consenting  to  the  mort- 
gage, lease  or  sale  of  real  property  of  the  corporation,  they  have  no 
express  power  to  bind  the  corporation.*'^  Nor  does  the  fact  that  one 
person  may  own  a  majority  of  all  of  the  stock  of  the  corporation  estab- 
lish an  identity  between  him  and  it,  so  as  to  make  acts  by  him  in  his 
individual  name  its  acts  and  binding  on  it.** 

620.  Apparent  Authority  of  Agent  in  General. — ^It  is  now  well  set- 
tled that  when,  in  the  usual  course  of  the  business  of  a  corporation, 
an  officer  has  been  allowed  to  manage  its  affairs,  his  authority  to  repre- 
sent the  corporation  may  be  implied  from  the  manner  in  which  he 
has  been  permitted  by  the  directors  to  transact  its  business.  This  is 
only  the  application  of  the  principle  that  usual  employment  is  evidence 
of  the  powers  of  an  agent,  and  the  principal  is  held  responsible  for 
the  acta  of  his  agent  within  the  apparent  authority  conferred  on  the 
agent*'   The  primary  intention  of  a  corporation  in  employing  an 

Timber  Co.,  78  Ark.  47,  94  8.  W.  15.  Continental  Securities  Co.  v. 
695,  8  Ann.  Cas.  261.  Belmont,  206  N.  Y.  7,  99  N.  E.  138, 

13.  Qilmore  v.  Samuels,  135  Ky.  706,  Ann.  Cas.  1914A  777,  51  L.R.A.(N.8.) 

123  S.  W.  271,  21  Ann.  Cas.  611.         112.    See  supro,  par.  521,  as  to  gen- 

14.  Gasbwiler  v.  Willis,  33  Cal.  11,  era!  mode  of  eiercisiog  corporate 
91  Am.  Dec.  607;  Qarmany  u.  Lawton,  powers. 

124  Qa.  876,  53  S.  E.  669,  110  A.  S.     16.  Oarmany  v.  Lawton,  124  Oa. 
H.  207;  Regents  of  University  of  Mary-  876,  53  S.  E.  669,  110  A.  S.  R.  207. 
land  V,  WilUams,  9  Gill  A  J.  (Ud.)      17.  Martin  v.  Webb,  110  U.  S.  7,  3 
366,  31  Am.  Dee.  72.  R.  Ct.  428,  28  U.  8.  (L.  ed.)  40; 
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agent  is  that  he  shall  be  enabled  to  accomplish  the  purposes  of  tibe 
agency,  and  other  persons  are  invited  to  deal  with  the  agent  upon 
that  understanding."  It  has  been  said  that  a  corporation  is  estopped 
from  denying  that  its  agents  possess  all  the  authority  which  it  gives 
them  the  appearance  of  having,  that  is,  estopped  from  denying  that 
a  general  oihcer  had  the  power  which  it  has  customarily  allowed  him 
to  exercise."  But  it  is  not  correct  to  confine  the  application  of  thia 
doctrine  to  cases  of  strict  estoppel.  At  leasts  where  a  third  person  seeks 
to  charge  a  corporation  with  a  contract  made  by  it  through  the  agency 
of  one  of  its  officers,  it  is  not  incumbent  on  him  to  show  that  tlie  pre- 
vious course  of  business  was  known  to  and  relied  upon  by  him.  The 
principle  of  technical  estoppel  as  between  parties  is  not  involved  in 
such  cases,  and  could  not  be  for  the  reason  that  an  estoppel  of  the 


Pacific  State  Bank  v,  Coata,  205  Fed.  Hook  v.  SomerviUe  Mfg.  Co.,  5  K.  J. 
618, 123  C,  C.  A.  634,  Ann.  Gas.  1913E  Eq.  633,  45  Am.  Dee.  401;  Kocher  v. 
846;  Stawell  v.  Webb  Press  Co.,  79  Catholic  Benev.  Legion,  65  N.  J.  L. 
Ark.  45,  94  S.  W.  915,  116  A.  S.  R.  649,  48  Atl.  544,  86  A.  S.  R.  687,  52 
62;  Winer  v.  Bank  of  BlythevUle,  89  L.R.A.  861;  Murphy  v.  Cane,  82  N. 
Ark.  435, 117  8.  W.  232,  131  A.  S.  R.  J.  L.  557,  82  Atl.  854,  Ann.  Cas. 
102;  Pixley  v.  Western  Pac.  R.  Co.,  1913D  643;  Parmers',  etc.,  Bank  v. 
33  Cal.  183,  91  Am.  Dec  623;  Mer-  Butchers',  etc..  Bank,  16  N.  Y.  125,  69 
chants'  Bank  of  Maeon  «.  Centra]  Am.  Dec.  678  and  not«;  Olcott  v.  Ti(^ 
Bank,  1  Ga.  418,  44  Am.  Dec.  665;  R.  Co.,  27  N.  Y.  546,  84  Am.  Dec 
Garmany  v.  Lawton,  124  Ga.  876,  53  298;  Rathbun  t>.  Snow,  123  N.  Y.  343, 
S.  E.  669,  110  A.  S.  R.  207;  Ryan  v.  25  N.  E.  379,  10  L.R.A.  355  and  note; 
Dnnlap,  17  III.  40,  63  Am.  Dec.  334;  Hanover  Nat.  Bank  v.  American  Dock, 
Walsh  V.  Mtaa  Life  Ins.  Co.,  30  la.  etc.,  Co.,  148  N.  Y,  612,  43  N.  E.  72, 
133,  6  Am.  Rep.  664;  Sherman  Center  51  A.  S.  R.  721;  Chestnut  St.  Trust, 
Town  Co.  V.  Swigart,  43  Kan.  292,  23  etc.,  Co.  ti.  Record  Pub.  Co..  227  Pa. 
Pac  569,  19  A.  8.  R.  137;  Star  Mills  St.  235,  75  Atl.  1067,  136  A.  S.  R. 
V.  Bailey,  140  Ky.  194,  130  S.  W.  874;  Spencer  v.  Allti  Point  Transp. 
1077,  140  A.  S.  R.  370;  Perkins  v.  Co.,  53  Wash.  77,  101  Pac.  509,  132 
Portland,  etc.,  R.  Co.,  47  N.  C.  573,  A.  S.  R.  1058;  Brace  v.  Northern  Pac. 
74  Am.  Dec.  507;  Johnson  «.  Johnson  R.  Co.,  63  Wash.  417,  115  Pac.  841, 
Bros.,  108  Me.  272,  80  Atl.  741,  Ann.  38  L.R.A.(N.S)  1135;  Union  Bank, 
Gas.  1913A  1303;  Bnchwald  Transfer  etc.,  Co.  t?.  Long  Pole  Lumber  Co.,  70 
Co.  Hurst,  111  Md.  572,  75  Ad.  W.  Va.  558,  74  S.  E.  674,  41  L.R.A. 
m,  19  Ann.  Cas.  619;  Sanborn  v.  (N.S)  663;  Ford  v.  Hill,  92  Wis.  188, 
Firemen's  Ins.  Co.,  16  Gray  (Mass.)  66  N.  W.  115,  53  A.  S.  R.  902;  St. 
448,  77  Am.  Dec  419;  McNeil  v.  Bos-  Clair  v,  Rutledge,  U5  Wis.  583,  92  N. 
ton  Chamber  of  Commerce,  154  Mass.  W.  234,  95  A.  S.  R.  964;  Curtis  Land 
277,  28  N.  E.  245,  13  L.R.A.  559;  &  Loan  Co.  u.  Interior  Land  Co.,  137 
LUerbette  u.  Pittsfleld  Nat.  Bank,  162  Wis,  341,  118  N.  W.  853,  129  A.  8. 
Mass.  137,  "38  N.  E.  368,  44  A.  S.  R.  R.  1068. 

354;  Bank  of  Holly  Spring  v.  Pinson,     18.  Ceeder  v.  H.  M.  Loud,  etc.  Uun- 

68  Miss.  421,  38  Am.  Rep,  330;  New  ber  Co.,  86  Mich.  541,  40  N.  W.  676, 

York  Life  Ins.  Co.  v.  O'dom,  100  Miss.  24  A.  S.  R.  134. 

219,  56  So.  379,  Ann.  Cas.  1914A  583;     10.  Curtis  Land,  etc.,  Co.  v.  Interior 

Sparks  v.  Dispatch  Transfer  Co.,  104  Land  Co.,  137  Wis.  341,  118  K  W. 

Mo.  531,  16  S.  W.  417,  24  A.  S.  R.  853, 129  A.  8.  B.  106a 

36L  12  L.B.A.  714  and  note;  Van 
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principal  toward  the  third  person  dealing  with  the  agent  must  depend 
npon  the  representation  made  by  the  principal  to  the  third  person; 
a  repr^ntation  made  by  the  principal  to  the  agent  would  not,  gener- 
ally speaking,  give  rise  to  a  technical  estoppel.*"  As  a  general  rule 
in  order  that  a  corporation  may  be  bound  by  the  acts  of  one  as  its 
agent,  upon  the  ground  of  apparent  authority,  it  must  appear  that  the 
corporation  is  chargeable  with  notice  of  the  acts  relied  upon  to  estab- 
lish such  apparent  authority ;  *  but  the  ignorance  by  the  directors  of 
a  corporation  of  the  acta  of  its  officers  and  agents  does  not  exempt  it 
from  liability  for  such  acts,  unless  such  directors  were  reasonably  dili- 
gent in  the  method  and  details  of  conducting  the  business  under  their 
control ;  so  whatever  the  entries  in  the  books  of  a  corporation,  made 
in  the  ordinary  course  of  its  business,  would  have  disclosed,  the  jury 
are  WEuranted  in  finding  had  come  to  the  knowledge  of  its  directors, 
who  were  charged  with  the  duty  of  reasonable  supervision  of  the  con- 
duct of  its  officers,  and  that  they  therefore  had  notice  of  the  authority 
customarily  exercised  by  such  officers  as  shown  by  such  entries.* 

621.  Secret  Limitations  on  Apparent  Authority. — Secret  limita- 
tions upon  the  apparent  general  authority  of  an  officer  or  agent  of 
a  corporation  will  not  affect  one  who  deals  with  him  in  the  general 
line  of  his  authority,  who  knows  nothing  of  such  limitations.'  This 
is  true,  according  to  the  prevailing  rule,  of  restrictions  upon  their 
authority  imposed  by  the  by-laws  of  the  corporation.*  Of  course  the 
rule  that  corporations  are  bound  by  the  acts  of  their  officere  who  are 
held  out  as  having  power  to  perform  acts  applies  only  to  those  who  deal 
in  good  faith  with  the  officers,  and  who  do  not  know,  or  are  not 
bound  to  know,  the  limitations  of  their  power  * 

622.  Notice  of  Authority  of  Agent. — The  general  rule  of  agency 
that  a  person  who  deals  with  an  agent  is  bound  to  take  notice  of, 
and  is  therefore  presumed  to  know,  the  extent  of  the  agent's  auUior- 

20.  Murphy  v.  Cane,  82  N.  J.  L.  (N.S.)  261;  Mayall  v.  Boston,  etc.,  R. 

557,  82  Atl.  864,  Ann.  Cas.  1913D  643.  Co.,  19  N.  H.  122,  49  Am.  Dec.  149; 

1.  Schlessinger  v.  Forest  Products  Sheldon  v-  Atlantic  Fire,  etc.,  Co.,  26 
Co.,  78  N.  J.  L.  637,  76  Atl.  1024, 138  N.  Y.  460,  84  Am.  Dec.  213;  Rath- 
A.  S.  R.  627,  30  L.R.A.(N.S.)  347;  bun  v.  Snow,  1^3  N.  Y.  343,  25  N.  E. 
Thompson  v.  Laboring  Men's  Mercan-  379,  10  L.R.A.  355  and  note. 

tile,  etc.,  Co.,  60  W.  Va.  42,  53  S.  E.      4.  Barber  v.  Stromberg-Carison  Tel. 

908,  6  L.R.A.(N.S.)  311.  Mfg.  Co.,  81  Neb.  517,  116  N.  W. 

2.  Hanover  Nat.  Bank  v.  American  157,  129  A.  S.  R.  703,  18  LJR.A. 
Dock  &  Trust  Co.,  148  N.  Y.  612,  43  (N.S.)  680;  Rathbun  v.  Snow,  123 
N.  E.  72,  51  A.  S.  R.  721.  N.  Y.  343,  25  N.  E.  379,  10  L.R.A. 

3.  California  Inst.  Co.  v.  Gracey,  15  355  and  note;  Moyer  v.  East  Shore 
Colo.  70,  24  Pac.  577,  22  A.  S.  R.  376;  Terminal  Co.,  41  S.  C.  300,  19  S.  E. 
Merchants'  Bank  of  Macon  v.  Central  651,  44  A.  S.  R.  709,  25  L.R.A.  48. 
Bank,  1  Ga.  418,  44  Am.  Dec.  665  ;  5.  Kocher  v.  Catholic  Benev.  Hos- 
Parrott  v.  Mexican  Cent.  R.  Co.,  207  pital,  65  N.  J.  L.  649,  48  AtL  644,  86 
Mass.  184,  93  N.  E.  690,  34  L.R.A.  A.  S.  R.  687,  52  LJI.A.  861. 
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ity,*  is  fully  applicable  to  persons  dealing  with  another  as  the  agent 
of  a  corporation.'  So  when  one  deals  with  an  agent  of  a  corporation 
solely  upon  the  latter's  representations  as  to  his  own  authority,  the 
liability  of  the  corporation  depends  not  on  such  representations  but 
on  the  actual  authority  conferred  upon  the  agent  in  the  particular 
transaction.*  The  general  principle  that  persons  dealing  with  corpo- 
i^ie  ofticezs  and-ag^ts  are  bound  to  take  notice  of  the  extent  of  their 
authority  must,  of  course,  be  considered  in  connection  with  the  equally 
well  settled  rule  that  a  corporation  is  bound  by  the  acts  of  its  officers 
and  agents  acting  within  the  apparent  scope  of  their  authority,*  and, 
if  tiie  officer  or  agent  appears  to  be  acting  within  his  authority, 
the  person  dealing  with  him  is  not  charged  with  jbiowledge  of 
extrinsic  facts  making  it  improper  for  him  to  act  in  that  case.'*  But 
a  person  dealing  with  an  agent  is  not  entitled  to  assume  the  existence 
of  any  exixuordinary  state  of  facts  in  order  to  bring  the  acts  of  the 
agent  within  the  scope  of  his  apparent  authority.  Hence,  if  an  act 
performed  by  an  agent  of  a  corporation  would  be  in  excess  of  the 
agent's  authority,  except  under  extraordinary  circumstances,  the  com- 
pany can  be  held  bound  by  such  act  only  provided  Uiese  extraordinary' 
circumstances  cHd  exist.'' 

623.  Effect  of  Agent's  Adverse  Interest — An  agent  cannot  prop- 
erly act  for  his  principal  when  their  interests  are  adverse;  and  any 
person  dealing  with  an  agent  in  a  matter  affecting  his  principal,  and 
knowing  that  the  interests  of  the  agent  are  adverse  to  those  of  his 
principal,  ought  to  be  held  to  the  duty  of  ascertaining  that  the  acts 
of  the  agent  are  authorized  by  the  principal,**  and  this  rule  applies 
to  the  officers  and  agents  of  corporations.'*  Thus  one  who,  with 
notice,  receives  from  an  officer  of  a  corporation  its  notes  or  securities 

6.  See  Principal  and  Agent.  583,  92  N.  W,  234,  95  A.  S.  E.  964. 

7.  Credit  Co,  v.  Howe  Machine  Co.,  See  supra,  par.  620. 

64  Conn.  357,  8  Atl.  472,  1  A.  S.  R.  10-  Credit  Co.     Howe  Machine  Co., 

123;  Southern  R.  Co.  v.  Grant,  136  54  Conn.  357,  8  Ati.  472,  1  A.  S.  R. 

(Ja.  303,  71  S.  E.  422,  Ann.  Cas.  1912C  1233. 

472;  Jemiaon  v.  Citizens  Sav.  Bank  ^  H-  Franco-Texan  Land  Co.  t..  Mc- 

of  Jefferson,  122  N.  Y.  135,  25  N.  E.  |^  ^ex.  416,  23  S.  W.  123, 
364,  19  A.  S.  R.  482,  9  L.R.A.  708; 

Uuke  V.  Markham,  105  N.  C.  131,  10  J?.  See  Principal  akd  Agent. 

S.  E.  1017, 18  A.  S.  R.  889;  Bacock's  ..^^            J^-  knll^ 

IP-'-  -   Aii»i.„„„  r<„«i                 ao  ^      ^-  ^43,  56  A.  8.  R.  184;  Rogers 

lrfll^f  ?r?o?°?A  r'r  12S  Southern 'Fibre  Co.,  119  La.  714, 

Ta.  913,  I  B.  E.  325,  3  A.  S.  R- 1^.  44  So.  442, 121  A.  S.  R.  537;  Farring- 

Cable  V.  Glenii  Boom,  etc.,  Co.,  57  W.  j^jj  „           g^gton  R.  Co.,  150  Mass. 

Va.  49,  49  S.  E.  1005,  110  A.  S.  R.  406,  23  N.  E.  109,  15  A.  S.  R.  222, 

734;  St  Clair  v.  Rutledge,  115  Wis.  5  l.R.A.  849;  Hanover  Nat.  Bank  v. 

583,  92  N.  W.  234,  95  A.  S.  R.  964.  American  Dock,  etc.,  Co.,  148  N.  Y. 

8.  Rathbun  v.  Snow,  123  N.  Y.  343,  612,  43  N.  E.  72,  51  A.  S.  R.  721; 
25  N.  E.  379,  10  L.R.A.  355.  Green  v.  Hugo,  81  Tex.  452,  17  S.  W. 

9.  St.  Clair  v.  Rutledge,  115  Wis.  79,  26  A.  S.  R.  824. 
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in  payment  of.  or  as  security  for,  the  personal  debt  of  such  officer,  act? 
at  his  peril,  and  cannot  hold  such  property  aa  against  the  corporation 
or  its  assignee,  if  such  pledge  was  not  authorized  by  the  corporation.'* 
So  a  policy  of  insurance  issued  by  an  insurance  agent  of  his  own 
motion  to  himself  as  recover  of  the  property  insured  is  invalid  by 
veason  of  his  occupying  inconsistent  positions,  unless  the  insurance 
company  consents  to  the  policy."  Again,  if  a  warehouse  certificate 
purporting  to  be  for  goods  deposited  shows  on  its  face  that  it  is  in 
favor  of  an  officer  of  the  corporation,  and  that  he,  as  such,  issued  it, 
a  purchaser  of  the  certificate,  in  order  to  charge  the  corporation,  must 
show  that  it  authorized  the  officer  to  act  for  it  in  cases  in  which  he 
was  personally  interested,  but  authority  will  be  presumed  if  it  had 
knowledge  that  he  was. in  the  habit  of  issuing  such  certificates,  and 
did  not  put  an  end  to  hia  acts  of  that  nature  after  having  a  rea.sonable 
time  to  do  so.^*  The  effect  of  the  adverse  interest  of  an  officer  or 
agent  executing  commercial  paper  will  be  treated  later.*' 

624.  Divisible  and  Indivisible  Contracts. — Where  an  officer  or 
agent  of  a  corporation  enters  into  a  contract  on  behalf  of  the  corpora- 
tion, part  of  which  is  within  and  part  without  his  authority,  the  con- 
tract, if  divisible,  may  be  enforced  against  the  corporation  to  the 
extent  of  the  part  which  was  within  the  agent's  authority.  Thia  ia 
true,  for  example,  of  a  contract  of  the  sale  of  two  things  by  a  broker^ 
one  of  which  the  corporate  agent  had  authority  to  authorize  and  the 
other  not.**  The  authorities  agree  that  in  determining  whether  a 
contract  shall  be  treated  as  severable  or  as  an  entirety  the  intention 
of  the  parties  will  control,  and  this  intention  must  be  determined  by 
a  fair  construction  of  the  terms  and  provisions  of  the  contract  itself." 

625.  Notice  of  Termination  of  Agency. — It  is  well  settled  that  the 
acts  of  an  agent  after  his  authority  has  been  revoked  bind  a  principal 
as  against  third  peraons  who,  in  the  absence  of  notice  of  the  Jrerocation 
of  the  agent's  authority,  rely  upon  its  continued  existence.*"  So  to 
protect  itself  against  subsequent  actions  on  its  behalf  by  an  officer 
or  agent  whose  powers  have  been  terminated,  as  to  persons  wiUi  whom 
it  had  previously  transacted  business  through  him,  a  private  corpo- 
ration must  give  notice  of  the  termination  of  his  powei^,  unless  actual 
knowledge  thereof  has  otherwise  been  obtained  by  such  peisons.^ 

14.  Wheeler  «.  Home  Savings,  ete.,     18.  Gilmore  v.  Samuels,  136  Ky.  706, 
Bank,  188  HI.  34,  58  N.  E.  598,  80  A.  123  S.  W.  271,  21  Ann.  Gas.  611. 
S.  B.  161.  19.  Gilmore  v.  Samuels,  135  Ey. 

16.  Wildberger  v.  Hartford  Tin  706, 123  S.  W.  271,  21  Ann.  CaB.  611. 
Ins.  Co.,  72  Hiss.  338,  17  So.  282,  48  See  Coktbaoto,  vol.  6,  p.  858. 
A.  S.  R.  558, 28  L3.A.  220.  20.  See  Pbivoipal  amb  Aoxrt. 

16.  Hanover  Nat.  Bank  v.  American  1.  Soathem  life  Ins.  Co.  v.  3Ce- 
Doc^  etc,  Co.,  148  N.  T.  012,  43  K  Cain,  96  U.  S.  84,  24  U.  S.  <L.  ed.) 
£.  72, 51  A.  S.  B.  72L  663;  iBtna  Ins.  Go.  «.  Stambangh- 

17.  Set  infra,  pu.  642.  Thouqwoa  Co.,  76  Ohio.  St  13S»  81 
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Notice  of  the  revocation  of  the  agency  may  be  shown  by  a  written  or 

oral  communication  from  the  corporation  or  its  agent,  or  it  may  be 
indicated  by  circumstances  and  a  course  of  dealing  which  are  incom- 
patible with  a  want  of  knowledge  of  such  revocation*  The  mere 
publication  of  the  fact  of  the  resignation  or  revocation  of  a  corporate 
officer's  or  agent's  authority  in  a  newspaper  is  not  itself  suffici«it 
notice  of  such  revocation,  if  it  has  not  come  to  the  knowledge  of  per- 
sons theretofore  dealing  with  such  ofhcer  or  agent* 

626.  Delivery  to  and  Possession  of  Agent — delivery  to  the 
authorized  agent  of  a  corporation  is  a  delivery  to  the  corporation,  so 
that  the  possession  of  the  agent  becomes  the  possession  of  the  corpora- 
tion.* Thus  the  unconditional  delivery  of  promissory  notes,  together 
with  a  mortgage  securing  their  payment,  at  the  principal  office  of  a 
corporation,  to  its  president  acting  officially  for  it,  as  payee  and  benefi- 
ciary, is  a  delivery  to  the  corporation,  and  not  to  a  third  person  ia 
escrow.* 

627.  Authority  of  General  Manager. — At  the  present  time  the  gen- 
eral business  of  corporations  is  frequently  intrusted  to  the  manage- 
ment of  a  general  manager,  and  it  is  well  recognized  that  the  corpora- 
tion is  bound  by  the  acts  of  such  manager  within  the  apparent  scope 
of  his  authority.  The  fact  that  a  person  having  the  general  direction 
and  active  conduct  of  the  business  of  a  corporation  is  also  its  presi- 
dent does  not  operate  as  a  limitation  of  the  powers  usually  exercised 
by  such  agents  or  managers.  His  authority  is  not  limited  to  that 
possessed  by  virtue  of  his  office  as  president,  but  is  incident  to  the 
management  of  the  business.*  Again,  owing  to  the  enormous  scope  of 
the  business  of  the  present-day  corporations,  their  business  is  fre- 
quently divided  into  departments,  and  managers  or  superintendents  of 
the  several  departments  f^}pointed.  The  manager  or  superintendent 
of  a  department  stands  in  the  same  relation  to  his  department  as  does 
the  general  manager  or  superintendent  to  the  general  affairs  of  the 
corporation,  and  the  corporation  is  liable  for  his  acts  within  the  appor- 

N.  E.  173, 118  A.  8.  R.  834;  Wilson  v.  4.  Mayall  v.  Boston,  etc.,  B.  Co.,  19 

Commereiftl  Union  Assur.  Co.,  51  S.  N.  H.  122,  49  Am.  Dec.  149. 

C.  640,  29  S.  B.  245,  64  A.  S.  R.  5.  Merrill  v.  Hurley,  6  S.  D.  592, 

700;  Union  Bank,  etc.,  Co.  v.  Long  62  N.  W.  058,  55  A.  S.  R.  859.  See 

Pole  Lumber  Co.,  70  W.  Va.  658,  74  Escrow  as  to  what  eonstitutes  a  de- 

S.  E.  674,  41  L.R.A.(N.S.)  663  and  livery  in  escrow. 

note.  6.  Ceeder  v.  H.  M.  Load,  etc,  Lum- 

2.  Van  Dusen  v.  Star  Quartz  Min.  ber  Co.,  86  Mich.  541,  49  N.  W.  676, 

Co.,  36  Cal.  571,  95  Am.  Dec.  209.  24  A.  S.  R.  134;  St.  Clair  v.  Rntledga, 

Note:  41  L.R.A.(N.S.)  668.  115  Wis.  683,  92  N.  W.  234,  96  A.  B. 

S.  Union  Bank,  etc.,  Co.  v.  Long  R.  964. 

J*ole  Lumber  Co.,  70  W.  Ya.  558,  74  The  general  manager  of  a  raUzoad 

S.  E.  674,  41  L.R.A.(N.6.)  663  and  company  has  authority  to  offer  a  gen- 

noto.  eral  reward  for  the  arrest  and  mo- 
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ent  scope  of  his  authority.'  Thus,  since  the  general  manager  of  a 
corporation  has  power  to  direct  and  contract  in  regard  to  the  u&u&l 
running  business  of  the  corporation,  a  manager  of  sales  has  power 
to  direct  and  contract  in  regard  to  the  usual  running  business  of  sell- 
ing its  wares.*  So  the  superintendent  of  a  railroad  company  for  the 
building  of  a  spur  track,  who  has  authority  to  compel  the  subcon- 
tractors to  keep  suiEcient  men  on  the  work  to  fulfil  their  contracts 
with  the  railroad  company,  has  been  held  to  have  apparent  authority 
to  charge  the  railroad  company  with  liability  for  the  board  bills  of 
such  laborers.'  The  authority  of  the  general  manager  of  a  corpora- 
tion organized  for  care  of  live  stock  and  its  sale  to  a  certain  market, 
to  conduct  its  ordinary  business,  is  not,  however,  broad  enough  to 
empower  him  to  sign  a  petition  for  paving  a  city  street,  and  thus  bind 
Uie  real  estate  of  the  corporation,  abutting  thereon,  with  the  cost  of 
such  improvement.**  Nor,  it  has  been  held,  has  the  general  super- 
intendent of  a  water  supply  company  implied  authority  to  contract 
on  behalf  of  the  company  for  the  supply  of  water  at  a  particular  press- 
ure for  fire  protection  purposes.** 

628.  Necessity  of  Pleading  Want  of  Authority. — Where  a  corpo- 
ration is  sued  on  a  contract  formally  entered  into  by  its  officer  or 
agent,  it  is  generally  held  that  the  defense  that  the  oiBcer  or  agent 
had  no  power  from  the  coi^oration  to  make  the  contract  is  a  special 
defense  which  must,  to  enable  the  corporation  to  avail  itself  thereof, 
be  specially  pleaded.**  Some  courts,  however,  permit  the  defense  of 
want  of  authority  on  the  part  of  the  ofiicer  or  agent  to  bind  the  cor- 
poration to  be  availed  of  under  the  general  issue.*'  Where  the  maker 
of  negotiable  paper  is  sued  on  such  paper  by  a  transferee  or  assignee 
of  a  corporation  holder,  a  statutory  provision  that  the  assignee  of  nego- 
tiable paper  shall  not  be  required  to  prove  the  assignment  unless  the 
defendant  denies  by  affidavit  the  vahdity  uf  the  assignment,  applies, 
and  without  such  denial  the  defendant  cannot  question  the  auUiority 

vietion  of  any  person  found  malicious-  129  A.  8.  R.  703,  18  L.R.A.(N.S.) 

ly  obstructing  its  tracks.    Arkansas  680. 

Southwestern  R.  Co.  v.  Dickinson,  78      9.  Cannon  v.  Henry,  78  Wis.  167, 

Ark.  483,  95  S.  W.  802,  115  A.  S.  B.  47  N.  \V.  186,  23  A.  S.  R.  399. 

54.  10.  Trephagen  v.  South  Omaha,  69 

7,  Sun  Printing,  eto.,  Ass'u  v.  Neb.  677,  96  N.  W.  248,  111  A.  S.  R. 
Moore,  183  U.  S.  642,  22  S.  Ct.  240,  570. 

46  D.  S.  (L.  ed.)  366;  Barber  v.  Strom-  11.  Hall  ».  Passaic  Water  Co.,  83 
berg-Carlson  Tel.  Mf'g  Co.,  81  Neb.  N.  J.  L.  771,  85  Atl.  349,  43  L.BJi.. 
517,  116  N.  W.  157,  129  A.  S.  R.  (N.S.)  750. 

703,  18  L.R.A.(N.S.)  680;  Brace  v.  12.  Winer  w.  Bank  of  Blytheville,  89 
Northern  Pac.  R.  Co.,  63  Wash.  417,  Ark.  435,  117  S.  W.  232, 131  A.  S.  a 
115  Pac.  841,  38  LJt.A.(M.a)  1135  102. 

ud  note.  IS.  Hall  «.  Auburn  Turnpike  Co., 

8.  Barber  v.  Stromberg-Carlson  Tel.  27  Cal.  255,  87  Am.  Dec.  75  (denial  of 
Ulg.  Co.,  81  Neb.  517, 116  N.  W.  157,  ezeontion  and  delirei?  of  note). 
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of  the  corporate  officer  or  agent  to  make  the  transfer  or  assign- 
ment.^* 


629.  Borrowing  Money. — The  ministerial  officers  or  agents  of  a 
corporation  have  no  implied  authority  to  borrow  money  on  behalf  of 
the  corporation.  ■  This  has  been  held  true,  for  example,  as  to  the  presi- 
dent** and  the  treasurer.**  The  power  of  an  officer  or  agent  of  a 
corporation  to  borrow  on  its  behalf  may,  however,  be  inferred  from 
the  apparent  authority  conferred  upon  him.*'  So  the  authority  of 
the  manager  of  a  corporation  to  borrow  money  for  it  will  be  implied 
where  the  stockholders  and  directors  have  acquiesced  in  such  acts  on 
his  part  for  a  long  period  of  time.**  Again,  the  general  businefs  man- 
ager of  a  corporation  has  implied  power  to  borrow  money  therefor 
in  an  amount  not  disproportionate  to  the  volume  of  business  trans- 
acted, when  it  appears  that  the  corporation  had  knowledge  that  the 
monthly  receipts  of  the  business  were  less  than  the  expenses,  and  that 
it  wa^  necessary  for  the  agent  to  maintain  a  bank  account  in  the  name 
of  the  corpora tion.**  If  an  officer  or  agent  of  a  corporation  has  author- 
ity to  borrow  money  for  the  corporation,  and  after  doing  so  he  mi»- 
appropriates  it  to  his  own  use,  the  loss  must  fall  upon  the  corporation 
and  not  upon  the  lender  who  made  the  loan  without  any  knowledge 
of  the  intention  of  such  officer  or  agent  to  misappropriate  the  money  ** 
In  England  when  the  power  of  the  corporation  to  borrow  is  limited  to 
borrowing  money  to  a  certain  amount,  the  directors  have  no  autliority 
to  borrow  money  in  excess  of  such  limit  or  to  authorize  another  person 
to  do  so  and  bind  the  corporation  therefor.* 

630.  Purchases  for  Corporation. — The  president  of  a  corporation 
has  no  inherent  power  to  make  purchases  of  property  on  behalf  of 


14.  Winer  «.  Bank  of  Blvtheville,  874;  Cook  «.  American  Tubing,  etc., 
89  Ark.  435,  U7  S.  W.  232;  131  A.  Co.,  28  R.  I.  41,  65  Atl.  641,  9  L3  JL. 
S.  R.  102.  See  also  Mclntin  v.  Pres-  (N.S.)  193. 

ton,  6  Gilman  (SI.)  48,  48  Am.  Dee.  18.  Cook  v.  American  Tubing,  etc, 
321;  Ooodrieh  v.  Reynolds,  31  lU.  490,  Co.,  28  R.  I.  41,  66  AtL  641,  9  LJtJL. 
83  Am.  Dec  240;  Garrison  v.  Combs,  (N.  S.)  198. 

7  J.  J.  Uarsh.  (Ky.)  84,  22  Am.  Dee.  19.  Helena  KnL  Bank  v.  Roekr 
120.  Mountain  Tel.  Co.,  20  Hont  379,  61 

16.  Star  Mills  v.  Bailey,  140  Ky.  Pae.  829,  63  A.  8.  R.  628. 

194, 130  S.  W.  1077, 140  A.  S.  B.  370.  20.  Cheetnnt  8t  Trort,  ete.,  Co.  v. 
Note:  14  hJt.A.  357.  Record  Pub.  Co.,  227  Pa.  St.  235,  76 

18.  Craft  V.  South  Boston  B.  Co.,  AtL  1067,  136  A.  S.  B.  874;  Cook  v. 

150  Mass.  207,  22  N.  E.  920,  5  L.R.A.  Amerieaa  Tubing,  etc,  Co.,  28  R.  I. 

641  (horse  railroad  company).  41,  65  Atl.  641,  9  LJLA.(N.8.)  193. 

17.  Africa  V.  Dnlnth  Nem  Tribune  1.  Chapelo  v.  Bmnswick  Benefit  So- 
Co.,  82  Minn.  283,  84  N.  W.  1019,  eie^,  48  L.  J.  a  PL  796,  50  L.  J.  Q. 
S3  A.  B.  R.  424;  Chestnut  St.  Trust,  B.  D.  372,  5  C.  P.  D.  331,  6  Q.  B.  D. 
etc.,  Co.  V.  Record  Pub.  Co.,  227  pa.  696,  2  Eng.  RuL  Cac  366, 

St.  235,  75  Atl.  1067,  136  A.  6.  R. 
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Hie  corporation;*  aa,  for  instance,  to  purchase  land  to  be  used  in 
extending  the  operations  of  the  corporation.*  The  authority  of  an 
officer  or  agent  of  a  corporation  to  make  purchases  on  behalf  of  the 
corporation  may,  however,  be  inferred  from  the  apparent  authority 
conferred/  as  from  the  continued  exercise  of  such  power  by  the  agent 
and  the  recognition  of  the  validity  of  his  acts  by  the  corporation  by 
the  payment  of  his  orders  drawn  upon  the  corporation,'  or  from  the 
nature  of  the  corporate  business.'  So  pei^ns  dealing  with  the  gen- 
eral resident  manager  of  a  foreign  mining  company,  who  ia  engaged 
in  carrying  on  its  business,  have  a  right  to  assume,  in  the  absence  of 
notice,  that  the  manager's  authority  extends  to  all  usual  dealings 
necessary  in  the  business,  such  as  procuring  necessary  supplies  or 
ordinary  implements  for  the  work,  and  that  he  has  a  right  to  pledge 
the  credit  of  the  corporation  for  the  payment  of  debts  contracted  for 
these  purposes.' 

631.  Conducting;  Litigation  and  Employing  Attorneys. — ^It  seems 
that  the  president  of  a  corporation  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  to  have  authority  to  direct  the  corporate 
litigation ;  *  and  his  power  to  employ  an  attorney  to  conduct  corpo- 
rate litigation  has  frequently  been  sustained  in  view  of  the  nature 
of  the  authority  vested  in  him.'  Still  it  would  seem  that  authority 
to  execute  a  power  of  attorney  authorizing  the  confession  of  judg- 
ment is  not  inherent  in  the  office  of  the  president;  *•  though  such 
authority  may  be  inferred  from  the  fact  that  such  execution  was 
known  to  the  directors,  who  did  not  object  thereto,  and  from  the 
fact  that  the  president  was  in  the  habit  of  practically  exercising  the 
whole  power  of  the  corporation,  with  the  knowledge  and  concurrence 
of  the  directors  and  persons  directiy  interested,  whose  duties  required 

2.  Lyndon  Mill  Co.  v.  Lyndon  Liter-  Wash.  417,  115  Pac  841,  38  L.R.A. 
«ry,  etc.,  Inst.,  63  Vt.  681,  22  Atl.  (N.S.)  1135  (purchase  of  menu  cards 
675,  25  A.  S.  R.  783.  by  superintendent  of  dining  car  de- 

3.  Blen  v.  Bear  River,  etc.,  Co.,  20  partment). 

Cal.  602,  81  Am.  Dec.  132.  7.  Rathbun  i;.  Snow,  123  N.  Y.  343, 

4.  Olcott  V,  Tioga  R.  Co.,  27  N.  Y.  26  N.  E.  379, 10  L.R.A.  355. 

646,  84  Am.  Dec.  298;  Rathbun  v.  8.  Citizens'  Nat.  Bank  of  Kingman 
Snow,  123  N.  Y.  343,  26  N.  E.  379,  v.  Berry,  53  Kan,  696,  37  Pac.  131, 
10  L.R.A.  355;  Brace  v.  Northern  Pac.  24  L.R.A.  719;  American  Ins.  Co.  v. 
R.  Co.,  63  Wash.  417,  116  Pac.  841,  Oakley,  9  Paige  (N.  Y.)  496,  38  Am. 
88  L.RJi.(N.S.)  1135.  Dec.  561.   See  also  Banks,  vol.  3,  p. 

5.  Sparks  v.  Dispatch  Transfer  Co.,  442. 

104  Mo.  531,  15  8.  W.  417,  24  A.  S.     Note:  14  L.R.A.  360. 

R.  351,  12  LJt.A.  714.  9.  Sarmiento  «.  Davis  Boat,  ete., 

6.  Parrott  v.  Mexican  Cent.  R.  Co.,  Co.,  105  Mich.  300,  63  N.  W.  206, 
207  Mass.  184,  93  N.  E.  590,  34  L.R.A.  55  A.  S.  R.  446. 

<N.8.)  261  (purchase  of  advertising     Note:  14  L.R.A.  360. 
matter  by  general  passenger  agent) ;     10.  Note:  14  hMJL  366l 
Braee  «.  Northern  Pac.  R.  Co.,  63 
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them  to  object  if  he  was  exceeding  his  authority."  Authority  to 
employ  attorneys  extends  to  the  employment  of  an  attorney  to  defend 
an  action  brought  by  minority  stockholders  to  set  aside  action  taken 
in  good  fnith  at  the  instance  of  majority  stockholders.'^ 

632.  Tolling  Statutes  of  Limitations,  Submissioa  to  Arbitration, 
and  Releases  and  Compromises. — A  payment  of  interest  made  by  a 
corporate  officer  witliin  the  authority  with  which  he  has  apparently 
been  clothed  by  the  corporation,  operates  to  toll  the  operation  of  the 
statute  of  limitations  on  a  corporate  obligation.''  A  committee 
appointed  by  the  board  of  directors  or  trustees  to  settle  a  claim  against 
the  corporation  docs  not  have,  it  would  seem,  implied  power  to  submit 
the  matter  to  arbitration."  Again,  tlie  ministerial  officers  or  agents 
of  a  corporation  have  only  such  power  to  release  or  compromise  claims 
owing  to  the  corporation  as  is  conferred  upon  them  expressly  or  impli- 
edly, and  this  includes  the  president;  such  power  is  not  inherent  in 
the  office  of  the  president.*^  The  authority,  however,  to  release  or 
compromise  corporate  claims  may  be  inferred  from  the  manner  in 
which  the  officer  or  agent  has  been  permitted  to  conduct  the  business 
of  the  corporation. 

633.  Affixation  of  Corporate  Seal. — No  ministerial  officers  or  agents 
have  inherent  power  to  affix  the  corporate  seal  to  an  instrument.** 
Such  power  may,  however,  unless  the  office  of  so  doing  is  confined 
by  the  charter  to  a  particular  officer  or  member,  be  delegated  by  the 
proper  corporate  officers  who  are  themselves  authorized  to  enter  into 
the  contract,  to  a  part  of  their  number  or  other  officer  or  agent.*' 
The  corporation  is  not  bound,  on  the  ground  of  negligence,  by  tiie  act 
of  an  unauthorized  agent  in  affixing  the  corporate  seal  tp  an  instru- 
ment.*^ However,  where  the  corporate  seal  is  affixed  to  an  instru- 
ment it  is,  as  will  hereafter  be  shown,  prima  facie  evidence  that  it 
was  so  afiixed  under  proper  authority.*' 

634.  Making  Affidavit. — Since  corporations  can  act  only  through 
their  officers  and  agents,  the  requirement  of  a  statute  that  an  affidavit 
shall  be  made  in  person  and  not  by  an  agent  or  attorney  does  not 

11.  Ford  t).  HiU,  92  Wis.  188,  66  15.  Note:  14  I..R.A.  359.  See  also 
N.  W.  115,  53  A.  S.  R.  902.  Cojipboiiisb  and  Settlemekt,  vol.  5, 

12.  Kanneberg  v.  Evangelical  Creed  p.  885  et  eeq.;  Rele.v8E. 
Congregation,  146  Wis.  610,  131  N.  16.  Note:  23  Am.  Dee.  744. 

W.  353,  Ann.  Cas.  1912C  376,  39  17.  Berks,  etc.,  Turnpike  Road  «. 

L.Il.A.(N.S.)  138.  Mvors,  (i  Rerfj.  &  R.  (Pa.)  12,  9  Am. 

13.  Chestnut  St.  Trust,  etc.,  Co.  «.  Dec.  402:  Gordon  r.  Preston,  1  Watts 
Rpeord  Pub.  Co.,  227  Pa.  St.  2.35,  75  (Pn.)  ;J85,  26  Am.  Dec.  75. 

Atl.  1067,  130  A.  S.  R.  874.   And  see  18.  Merelmiits  of  Siapln  of  England 

LrMiTATiow  op  Actions.  v.  Bank  of  England,  21  Q.  B.  D.  160, 

14.  Williams  r.  Christian  Female  57  L.  J.  Q.  B.  418,  36  W.  R.  880,  7 
College,  29  Mo.  250,  77  Am.  Dt!c.  569.  Eng.  Rul.  Cas.  334. 

■Ice  AitBrritATiON  and  Awauo,  vol.  2,     19.  See  infra,  par.  672. 
?.  357. 
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apply  to  corporations.^*  Even  though  the  statute  contains  no  provi- 
sion in  regard  to  them,  an  exception  most  necessarily  be  inferred.^ 
Thus  it  has  been  held  tibat  whm  a  corporation  is  the  holder  of  a 

mortgage,  the  statutory  affidavit  of  consideration  may  be  made  in 
its  behalf  by  an  officer  thereof,  acting  under  the  authority  of  the 
corporation,  and  possessed  of  the  requisite  knowledge  to  make  such 
affidavit  as  the  law  prescribes.  Such  an  affidavit  is,  in  legal  contem- 
plation, the  affidavit  of  the  corporation,  and  not  the  afiidavit  of  an 
agent  or  attorney.*  The  question  as  to  the  verification  of  pleadings 
by  corporations  is  discussed  elsewhere.' 

Contracts  of  Employment 

635.  In  General. — The  authority  of  officers  or  agents  of  a  corpora- 
tion to  enter  into  contracts  of  employment  and  appoint  agents  on 
behalf  of  tlie  corporation  may  be  inferred  from  the  manner  in  which 
tiiey  have  been  permitted  to  transact  the  business  of  the  corporation. 
It  is  not  neccpsary,  in  order  to  charge  a  corporation  for  services  ren- 
dered, that  the  directors,  at  a  formal  meeting,  should  either  have 
formally  autliorized  or  ratified  the  employment.*  Thus,  while  the 
president  has  no  inherent  authority  to  enter  into  contracts  of  employ- 
ment on  behalf  of  the  corporation,^  sUU  this  authority  usually  will 
be  inferred  when  he  is  intrusted  with  the  general  management  of  the 
business  of  the  corporation.*  So  if  an  officer  employs  a  person  to  per- 
form services  for  the  corporation,  and  it  is  performed  with  the  knowl- 
edge of  the  directors,  and  they  receive  the  benefit  of.  such  seiTice  with- 
out objection,  the  corporation  is  liable  upon  an  implied  assumpf^it.' 

636.  Time  for  Which  Contract  of  Employment  May  Be  Hade. — 
The  authority  of  corporate  officers  or  agents  to  enter  into  contracts 
on  behalf  of  the  corporation  for  permanent  employment,  or  employ- 
ment during  the  life  of  the  employee,  is  not  to  be  lightly  implied.' 
So  a  division  superintendent  of  a  railroad  company  has  no  implied 

20.  See  Avftoavits,  voL  1,  pp.  762-  6.  Wait  v.  Nashua  Armory  Ass'n, 
763.  66    N.  H.  581,  23  Atl.  77,  49  A.  S. 

1.  Commereial  Ina.  Co.  v.  Mellman,  R.  630, 14  L.R.A.  356. 

48  111.  313,  95  Am.  Dec.  543;  Hornick      6.  Ceeder  v.  H.  M.  Loud,  etc.,  Lura- 

V.  Union  Pac,  R.  Co.,  85  Kan.  568,  ber  Co.,  86  Mich.  641,  49  N.  W.  575, 

118  Pac.  60,  Ann.  Cas.  1913A  20S  and  24  A.  S.  R,  134. 

note,  38  L.R.A.{N.S.)  826;  Shaft  v.      Note:  14  L.R.A.  358. 

Phoenix  Mut.  Life  Ins.  Co.,  67  N.  Y      7.  Hooker  v.  Eagle  Bank  of  Roehes- 

644,  23  Am.  Rep.  138.  ter,  30  N.  Y.  83.  86  Am.  Dee.  351. 

2.  American  Soda  Fountain  Co.  v.  8.  Carney  v.  New  York  Life  Ins. 
Stolzenbach,  75  N.  J.  L.  721,  68  Atl.  Co.,  162  N.  Y.  453,  57  N.  E.  78,  76  A. 
1078,  127  A.  S.  R.  822,  16  L.R.A.  S.  R.  347,  49  L.R.A.  471  and  note 
(N.S.)  703  and  note.  (physician  for  life  insurance  company, 

S.  See  infra,  par.  696.  no  implied  authority  to  emplo,Y  for 

4.  Hooker  v.  Kade  Bank  of  Roches-  life), 
ter,  30  N.  Y.  83,  bii  Am.  Doc.  351. 
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power  to  agree  on  settlement  with  an  employee  who  has  received 
personal  injuries  that  he  shall  be  employed  permanenUy  or  for  life,* 
and  the  same  has  been  held  true  as  i^gaxds  claim  agent  of  a  rail- 
road company,'^  but  the  authority  of  the  general  superintendent  of 
a  railroad  company  to  ratify  an  offer  of  permanent  employment  made 
by  an  inferior  agent,  in  settlement  of  a  claim  for  personal  injuriee, 
will  be  presumed  in  the  absence  of  proof  to  the  contrary  The  power 
to  make  shorter  contracts  of  employment  depends  largely  on  the  officer 
making  the  contract,  and  the  authority  conferred  on  him  under  the 
by-laws.^'  The  president  of  a  manufacturing  corporation,  in  th« 
active  management  of  its  busings,  has  authority  to  employ  men  by 
the  season  in  the  business  of  the  corporation ;  ^*  again,  one  entering 
into  a  contract  of  employment  for  a  year  with  the  superintendent  of 
a  corporation,  authorized  to  hire  men,  is  not  bound  by  a  secret  limita- 
tion on  his  authority  requiring  him  to  engage  men  by  the  day.**  The 
weight  of  authority  seems  to  be  to  the  effect  that  the  general  manager 
may  make  a  contract  of  employment  for  one  year/'  and  notice  of  a 
by-law  providing  that  no  officer  except  the  board  of  directors  shall  have 
authority  to  make  contracts  for  service  for  the  period  of  a  year  is  not 
chargeable  to  one  who  is  employed  for  a  year  by  the  general  manager, 
who  has  been  given  absolute  charge  of  its  business  at  the  place  where 
the  contract  is  made>* 

637.  Employment  of  Attendance  for  Injured  Persons  in  General. — 
A  corporation,  the  same  as  an  individual  employer,*'  is  under  no 
legal  obligation  to  furnish  medical  aid  and  attendance  to  its  servants 
who  may  be  injured  in  the  course  of  their  employment;  "  though 
such  a  use  of  its  funds  should  not  be  deemed  ultra  vires  in  its  strict 
sense,**  and  a  sufficient  consideration  to  supj^ort  the  express  agreement 
of  a  corporation  to  pay  for  tiie  nursing  and  medical  attendance  neces- 
sary to  the  cure  of  its  employee,  exists  in  the  fact  that  he  was  injured 

9.  Not«:  49  L.R.A.  472.  Note:  49  L.R.A.  473. 

10.  Homiek  v.  Union  Pac  R.  Co.,  16.  Moyer  v.  East  Shore  Terminal 
85  Kan.  568,  118  Pae.  60,  Ann.  Caa.  Co.,  41  S.  C.  300,  19  S.  E.  651,  44 
1913A  208,  38  L.R.A.(N.S.)  826.         A.  S.  R.  709,  25  L.R.A.  48. 

11.  Sax  V.  Detroit,  etc.,  Ry.  Co.,  125     17.  See  Master  and  Sekvant. 
Mich.  252,  84  N.  W.  314,  84  A.  S.     18.  Pittsburgh,  etc.,  R.  Co.  r.  SulU- 
R  572.  van,  141  Ind.  83,  40  N,  E.  138,  50  A- 

12.  Note:  49  L.R.A.  472.  S.  R.  313,  27  L.R.A.  840;  Bedford 

13.  Ceeder  v.  H.  M.  Land,  etc.,  Lmn-  Belt  R.  Co.  v.  McDonald,  17  Ind.  App. 
ber  Co.,  86  Mich.  541,  49  N.  W.  575,  492.  46  N.  E.  1032,  60  A.  S.  R.  172. 
24  A.  S.  R.  134.  19.  Toledo,  etc.,  R.  Co.  v.  Rodrigues, 

14.  Slocum  V.  Seattle  Taxicab  Co.,  47  III.  188,  95  Am.  Dec.  484;  Bedford 
67  Wash.  220,  121  Pac.  67,  39  L.R.A.  Belt  B.  Co.  v.  McDonald,  17  Ind. 
(N.S.)  435.  App.  492,  46  N.  E.  1022,  60  A.  S.  IC 

15.  Mover  «.  East  Shore  Terminal  172. 

Co.,  41  S.  C.  300,  19  S.  E.  651,  44     Note:  4  L.BA.(N.S.)  57. 
A,  S.  B.  709,  25  L.R.A.  48. 
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in  the  discharge  of  the  hazardous  duties  of  h»  employment**  If  the 
power  to  defray  the  medical  expenaee  of  a  servant  is  conceded  to  any 
given  company^  the  validity  of  a  contract  which  involves  the  exercise 
of  that  power  cannot  be  questioned  if  it  has  been  made  in  due  form 
by  the  directors  acting  in  their  official  capacity,  or  by  an  agent 
employed  to  supervise  a  department  which  is  constituted  for  the  very 
purpose  of  attending  to  such  matters.^  It  is,  however,  the  general  rule 
that  the  ministerial  officers  and  a^nts  of  business  corporations,  such 
as  mining  and  manufacturing  companies,  have  no  implied  power 
to  engage  on  behalf  of  the  corporation  medical  aid  and  oih&c  attend- 
ance for  injured  employees.'  This  is  true  of  the  president  and  gen< 
eral  manager  of  a  mining  company,'  the  superintendent  of  a  mining 
plant,^  or  a  foreman  in  charge  of  the  carpenter's  work  on  a  building.^ 
The  fact  that  the  employee  was  not  injured  while  acting  in  the  coui^ 
of  his  employment  for  tiie  corporation  is  a  material  consideration  in 
support  of  the  denial  of  authority  on  the  part  of  corporate  officers  or 
agents  to  employ  medical  attendance.*  There  are  cases,  however, 
which  sustain  the  view  that  the  general  officers  or  agents  of  business 
corporations  have  implied  authority  to  bind  the  corporation  for 
medical  aid  and  other  attendance  rendered  to  an  employee  injured  in 
tiie  course  of  his  employment ;  ^  and  in  some  cases  this  has  been  held 
true  of  inferior  f^nts  or  servants,'  as  the  foreman  of  a  telephone  con- 
struction gang.  But  any  implied  authority  on  the  part  of  such  inferior 
agent  does  not  extend  any  further  than  the  emergency  demands;' 
if  an  officer  or  agent  of  the  corporation,  who  has  authority  to  enga^ 
attendance  for  injured  persons,  ratifies  the  unauthorized  action  of  an 
inferior  in  engaging  such  attendance,  the  corporation  is  bound 
thereby." 

20.  Toledo,  ete.,  R.,  Co.  V.  Bodrignos,  LJLA.(N.S.)  351;  Spelman  «.  Gold 
47  111.  188,  95  Am.  Dee.  484.  Coin  Mining,  etc.,  Co.,  26  Hont  76, 

1.  Note:  4L.R.A.(N.S.)  68.  66  Pac.  697,  91  A.  S.  R.  403,  55 

2.  Atlantic  Refining  Co.  v.  Leffing-  LJIA.  640. 

well,  61  Fla.  101, 54  So.  266, 34  L.R.A.     6.  Godahav  v.  Stmek,  109  Ey.  286, 
(N.S.)  351  and  note;  Cuabman  v.  Clo-  5g  g.  w.  781,  61  L.R^  668. 
verland  Coal,  etc.,  Co.,  170  Ind,  402,     ^  j^^^      Donaldson  Lumber  Co.. 
fi        f -,3.  ^.o^-       ?•         48  Ark.  188,  2  8.  W.  703,  3  A.  8.  R. 

ffrt.f'i^K:}  ^  '58^V'  224;  Chase  v.  Swift,  60  Neb.  696,  84 
Stnnik,  109^.         58  S.  W  781,       ^  ^  83  A.  S.  R.  662. 

SLh^?Q^ft?^'  w'S  M  R      7.  Note!:   34   L.RX(N.S.)  354; 

696,  84  N.  W.  86,  83  A.  S.  R.  ^  ^ 

Notes:  4  L.R.A.(N.S.)  62,  66;  3     J*  ^^J"  = -^"v^":  ^^^^  ^^^5- ^ 
Ann  Cm  570  *•  Nebraska  Telepbone  Co., 

S.  'Cnshman  ».  Cloverland  Coal,  etc.  79  Neb.  »73, 112  N.  W.  600, 13  L.RJI. 
a>.,  170  Ind.  402,  84  N.  E.  759,  127  (N.S.)  545.  And  see  gmerally  Potir- 
A.  8.  R.  391,  16  LItA.<N.8.)  1078.  offAL  ah©  Aoeht. 

4.  Atlantic  Reflnihg  Co.  «.  Lefflng-  10.  Cairo,  etc.,  R.  Co.  v.  Mahoney, 
welL  61  Fla.  101.  64  So.  266,  34  82  HL  73,  25  Am.  Rep.  299;  LouBviU& 
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638.  Railroad  Corporations  in  General. — The  authority  of  the  offi- 
cers or  agents  of  railroad  companies  to  employ  medical  aid  and  other 
attendance  for  injured  employees  or  third  persons  injured  in  the 
operation  of  trains  seems  to  be  more  extensive  than  that  of  the  officers 
or  agents  of  other  corporations.  This  seems  to  be  due  to  the  fact  that 
such  accidents  usually  happen  at  a  distance  from  the  general  officers 
of  the  company,  and  that  such  companies  habitually  and  regularly 
employ  physicians  and  surgeons  in  connection  with  the  operation  of 
their  roads.**  Also  consideration  is  given  to  the  fact  that  it  is  to  the 
interest  of  the  company  that,  when  an  accident  happens  on  its  line, 
the  miscliief  resulting  therefrom  shall  be  the  smallest  possible,  if 
it  is  eventually  proved  to  be  liable  to  the  injured  person.^^  The 
relation  of  the  injured  person  to  the  company,  wbetlier  he  was  an 
employee,  passenger  or  stranger,  and  in  the  latter  case  whether  he  was 
a  trespasser,  is  generally  considered  a  material  fact.**  Again,  the 
question  as  to  the  authority  of  an  inferior  officer  or  agent  depends  in 
a  large  measure  upon  whether  a  superior  officer  or  agetit  is  present  or 
not.**  Authority  to  contract  for  medical  attendance,-  or  to  ratify  a 
contract  therefor,  is  usually  held  to  reside  in  the  general  officers  of 
such  a  corporation,**  but  not  in  subordinate  employees  or  agents, 
such  as  engineers,  station  agents,  road  masters,  gang  foremen,  and 
the  like.**  The  fact  that  a  railroad  corporation  has  in  a  few  in::tances 
paid  for  medical  services  rendered  its  injured  servants  on  request  of 
employees  of  the  company  does  not  establish  its  liability  on  such 
contracts  by  custom  or  usage,*'  though  slight  acts  of  ratification  will 
render  a  railroad  corporation  liable  on  such  a  contract  entered  into 
by  its  agent  without  express  authority.*^ 

i 

etc.,  Ry.  Co.  v.  McVay,  98  Ind.  391,  492,  46  N.  E.  1022,  60  A.  S.  R.  172; 
49  Am.  Rep.  770.  Louisville,  etc.,  Ry.  Co.  v.  McVay, 

Notes:    4    L.R.A.(N.S.)    61;    16  98  Md.  391,  49  Am.  Rep.  770. 
L.RA.(N.S.)  10S2.  Notes:  4  L.B»A.(N.S.)  69;  3  Ann. 

11.  Holmes  V.  McAllister,  123  Mich.  Cas.  571. 

493,  82  N.  W.  220,  48  L.R.A.  396.  16.  Peninsular  R.  Co.  v.  Gary,  22 
Notes:  4  L.R.A.(N.S.)  64;  3  Ann.  Pla.  356,  1  A.  S.  R.  194;  LouisviUe, 

Cas.  572.  etc.,  Ry.  Co.  v.  McVay,  98  IncL  391, 

As  to  the  general  principles  involved  49  Am.  Rep.  770. 

.-iee  Principal  and  Agent.  Notes:  4  L.RA.(N.S.)  60;  3  Ann. 

12.  Note:  4  L.R.A.(N.S.)  65.  Cas.  570. 

13.  Union  Pae.  Ry.  Co.  v.  Beatty,  17.  Southern  R.  Co.  «.  Grant,  136 
35  Kan.  265,  10  Pao.  845,  57  Am.  Ga.  303,  71  S.  E.  422,  Ann.  Cas. 
Rep.  160.  1912C  472. 

14.  Terre  Haute,  etc.,  R.  Co.  v.  Me-      Note:  3  Ann.  Cas.  670. 

Murray,  98  Ind.  358,  49  Am.  Rep.  752.      18.  Toledo,  etc.,  R.  Co.  v.  Rodri- 

15.  Toledo,  etc.,  R.  Co.  v.  Rodri-  gues,  47  111.  188,  95  Am.  Dec.  484; 
gues,  47  111.  188,  95  Am.  Dec.  484;  Cairo,  etc.,  R.  Co.  v.  Mahoney,  82  HL 
Cairo,  etc.,  R.  Co.  v.  Mahonev,  82  III.  73,  25  Am.  Rep.  299. 

73,  25  Am.  Rep.  299;  Bedford  Belt      Notes:  4  LJIJI.CN.S.)  61;  16  LJUL 
Ry.  Co.  V.  McDonald,  17  Ind.  App.  (N.S.)  1082. 

636 


Digitized  by  Google 


7  B.  C. 


CORPORATIONS 


f  639 


639.  Authority  of  Particular  Agents. — ^The  authority  of  a  general 
or  division  superintendent  or  manager  to  engage  medical  aid  and  Ihe 
like  for  injured  employees  or  passengers  has  frequently  been 
upheld.  A  number  of  cases  deny  the  authority  of  a  conductor  to 
employ  medical  aid  for  an  injured  employee,'  not  a  trespass^,  injured 
upon  the  railroad  tracks,  or  a  troepasser  upon  the  railroad  tracks.^ 
In  other  cases,  however,  such  authority  has  been  held  to  exist  in  case 
of  injury  received  by  a  member  of  the  train  crew  in  the  operation  of 
the  iTain,  no  superior  officer  or  agent  being  present,'  or  in  the  case  of 
injury  to  a  stranger,  seemingly  not  a  trespasser,*  or  even  to  a  tres- 
passer upon  the  railroad  tracks.^  A  railroad  claim  agent  authorized 
to  adjust  claims  for  personal  injuries  has  been  held  to  have  implied 
authority  to  bind  the  company  for  medical  services  rendered  to 
injured  passenger.*  A  phyaician  or  surgeon  employed  by  a  railroad 
company  to  render  first  or  temporary  aid  or  attendnnee  to  persons 
injured  in  the  operation  of  the  railroad  has  been  held  not  to  have 
implied  or  apparent  authority  to  employ  other  persons  to  render  such 
aid  and  attendance,'  such  as  the  furnishing  of  board  and  lodging  for 
tho  injured  pcif-ons  and  their  nurses;  and  the  mere  fact  that  the  rail- 
road may  have,  in  one  instance,  paid  for  attendance  engaged  by  such 
physician  does  not  per  se  show  that  the  physician  had  the  power  to 
contract  for  attendance  in  other  cases.*  A  rtiilway  road-master,  having 
charge  of  the  repairs  of  the  roadway,  has  no  implied  authority  to 
contract  for  the  nursing  of  a  penson  injured  on  the  line  of  the  road, 
there  being  no  emergency  calling  for  immediate  action,  and  there 

19.  Tbledo,  etc.,  R.  Co.  v.  Rodri-  Notes:  4  L.R.A.(N.S.)  64;  16  L.R.A. 
pies,  47  111.  188,  95  Am.  Dec.  484;  (N.S.)  1081;  34  L.R.A.(N.S.)  353. 
Cairo,  etc.,  R.  Co.  v.  Mahoney,  8'2  111.  4.  Bonuette  v.  St.  Louis,  etc.,  R.  Co., 
73,  25  Am.  Rep.  299;  Union  Pae.  Ry.  87  Ark.  197,  112  S.  W.  220,  128  A. 
Co.  V.  Beally,  35  Kan.  2(35,  10  Pac.  S.  R.  30,  16  L.R.A.(N.S.)  1081  and 
845,  57  Am.  Kop.  160.  note  (injury  to  person  at  station). 

Note:  ^  L.R.A.(N.S.)  59.  *       5.  Note:  16  L.R.A.(N.S.)  1081. 

20.  Cincinnati,  etc.,  Ry.  Co.  v.  Da-     6.  Note:  Ann.  Ca3."1912G  475. 

Tis,  126  Ind.  99,  25  N.  E.  878,  9  7.  Bonnette  v.  St.  Louis,  etc.,  R. 

L.R.A.  503.    But  see  Union  Pac.  Ry.  Co.,  87  Ark.  197,  112  S.  W.  220,  128 

Co.  «.  Beatty,  35  Kan.  265,  10  Pac.  A.  S.  R.  30,  16  L.R.A.(N.S.)  1081; 

845,  57  Am.  Rep.  160,  admitting  such  Soutliern  R.  Co.  v.  Grant,  136  Ga. 

power  as  to  an  employee,  but  denying  303,  71  S.  E.  422,  Ann.  Cas.  1912C 

power  in  the  case  of  a  passenger.  472  and  note.   See  also  Bond  v.  Ilurd, 

1.  Notes:  4  L.R.A.(N.S.)  61;  34  31  Mont.  314,  78  Pae.  579,  3  Ann.  Cas. 
L.R.A.(N.S.)  352.  566  and  note. 

2.  Notes:  16  L.R.A.(N.S.)  1082;  Not«:  4  L.R.A.(N.S.)  62,  64  ;  34 
Ann.  Cas.  1912C  475.  L.R.A.(N.S.)  352. 

3.  Terre  Haute,  etc.,  R.  Co.  v.  Mc-  8.  Southern  R.  Co.  v.  Grant,  186 
Murray,  98  Ind.  358,  49  Am.  Rep.  Ga.  303,  71  8.  E.  422,  Ann.  Cas. 
752;  liouisville,  etc.,  Ry.  Co.  v.  Smith,  19120  472. 

121  Ind.  353,  22  N.  E.  775,  6  L.R.A. 

:i2n. 
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641.  Drawing  Checks,  Drafts  and  Acceptances. — The  ministenal 
ofTicer  or  agents  of  a  corporation  have  no  inherent  power  to  draw 
cheeks  or  drafts  on  behalf  of  the  corporation.  Thus  it  has  been  held 

that  the  president  of  a  corporation  has  no  inherent  power  to  draw 
checks  for  moneys  in  bank  in  the  name  of  the  corporation.*  The 
authority  to  accept  drafts  and  bills  of  exchange  is  one  of  a  very  high 
character,  particularly  in  a  case  of  a  trading  corporation,  to  whose 
business,  credit  and  the  use  of  that  credit  is  constantly  necessary.  An 
agent  authorized  to  purchase  and  pay  for  goods  has  not  such  power. 
And  it  has  been  held  that  evidence  tiiat  a  person  is  the  general  agent  of 
a  corporation  has  but  little  tendency  to  show  that  he  has  authority  to 
accept  drafts  for  it.''*  There  is  however  good  authority  for  the  position 
tliat  the  treasurer  of  a  manufacturing  or  trading  corporation  is  pre- 
sumed by  virtue  of  his  office  to  have  power  to  accept  on  behalf  of 
the  corporation  drafts  and  bills  of  exchange  drawn  upon  it.^'  And 
of  course  the  corporation  is  bound  to  a  bona  fide  holder  on  acceptances 
on  its  behalf  by  its  officers  or  agents  within  the  general  scope  of  their 
authority.'*  The  payment  of  unaccepted  drafts  on  a  corporation,  by 
its  agent,  is  not  evidence  of  authority  to  accept  drafts  upon  it. 
The  authority  to  pay  drafts  applies  only  to  that  specific  class  of 
transactions,  and  there  cannot  he  implied  from  it  an  authority  to 
agree  to  pay  at  a  future  day.** 

642.  Execution  of  Commercial  Paper  as  Affected  by  Adverse  Inter- 
est.— Though  an  officer  or  agent  of  a  corporation  has  general  power 
to  execute  the  commercial  paper  of  the  corporation,  this  does  not 
include  power  to  issue  such  paper  in  payment  of  his  individual 
indebtedness,  and  one  who  takes  such  paper  in  payment  of  the  indi- 
vidual indebtedness  of  the  ofRcer  or  agent  is  charged  vfith  notice  of  his 
want  of  authority.'*  So  where  an  ollicer  of  a  corporation  makes  the 
commercial  paper  of  the  corporation  payable  to  himself,  and  then 
attempts  to  deal  with  it  for  his  own  benefit,  it  bears  upon  its  face 
sufficient  notice  of  the  incapacity  of  the  officer  to  issue  it,  and  a 
transferee  is  charged  with  such  notice.'^   It  has  however  been  held 

206;  Cheever  v.  Pittsburgh,  etc.,  R.  Cush.  (Kass.)  338,  57  Am.  Dee.  60 
Co.,  150  N.  Y.  59,  44  N.  E.  701,  55  and  note. 

A.  S.  R.  646,  34  L.R.A,  69.  14.  Campbell  v.  Manufacturers  Nat. 

9. '  Note:  14  L.R.A.  356.  Bank,  67  N.  J.  L.  301,  51  Atl.  497, 

10.  Gould  V.  Norfolk  Lead  Co.,  9  91  A.  S.  R.  438;  Emerado  Farmers' 
Cush.  (Mass.)  338,  67  Am.  Dec.  50.  Elevator  Co.  v.  Farmers*  Bank,  20 

11.  Credit  Co.  1).  Howe  Macb.  Co.,  N.  D.  270,  127  N.  W.  522,  29  L.R.A.' 
64  Conn.  357,  8  Atl.  472,  1  A.  S.  R.  (N.S.)  567;  Pelton  v.  Spider  Lake 
123;  Merchants'  Nat.  Bank  v.  Citi-  Sawmill,  etc.,  Co.,  132  Wis.  219,  112 
zons'  Gas  Light,  etc.,  Co.,  159  Mass.  N.  W.  29,  122  A.  S.  R.  963. 

505,  34  N.  E.  1083,  38  A.  S.  R.  453.      15.  Smith  v.  Los  Angeles  Immiffra- 

12.  Munn  u.  Commission  Co.,  15  tion,  etc.,  Co-Operative  Assoc.,  78  CwL 
Johns.  (N.  T.)  44,  8  Am.  Dec.  219.  289,  20  Pac.  677, 12  A.  S.  R.  53;  Chem- 

13.  Qould  V.  Norfolk  Lead  Co.,  9  ical  Nat  Bank  v.  Wagnor,  93  Ky.  625. 
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that  one  who  takes  the  ueguliable  note  of  a  corporation  from  its 
president  as  collateral  iiocurity  I'or  a  loun  to  him  or  a  6rm  to  which 
he  beloQgs  is  not  precluded  from  claiming  an  a  bona  fide  holder  by 
reason  of  the  fact  that  the  note  was  signed  by  the  president,  where  it 
was  payable  to  a  third  person  who  had  indorsed  it.^*  One  who-  takes 
checks  drawn  by  a  person  as  an  oflicer  of  a  corporation  in  payment 
of  his  individual  debt  is  liable  to  tlie  corporation  for  the  amount  of 
the  checks  after  they  have  been  paid,  if  the  funds  of  the  corporation 
have  been  in  this  way  misappropriated  by  the  officer  to  pay  his 
individual  obligation;  the  form  of  the  check  is  notice  of  the  misap- 
propriation.'' The  fact  that  a  note  executed  by  an  autliorized  officer 
of  a  corporation  is  made  payable  to  himself  docs  not  render  the  note 
void,  but  is  valid  and  binding  upon  the  corporation  if  made  and 
negotiated  for  its  exclusive  benefit.'^  So  a  note  of  a  corporation, 
executed  by  ite  president  to  himself,  for  property  sold  to  the  corpora- 
tion in  good  faith  and  for  a  fair  value,  and  with  the  knowledge  and 
subsequent  approval  of  the  directors  and  stockholders,  is  vaUd.**  And 
if  inquiry  would  have  sliown  that  the  oSicer  was  in  fact  authorized, 
the  corporation  is  bound  though  no  inquiry  was  made.'" 

Alienation  of  pToperty 

643,  In  GeneraL — The  ministerial  officers  or  agents  of  a  corporation 
have  no  authority  to  sell  tlie  personal  property  of  the  corporation 
unless  such  power  is  expressly  or  apparently  conferred  upon  them,* 
But  a  power  of  sale  may  be  inferred  from  the  manner  in  which  an 
oHlccr  or  agent  has  been  permitted  to  Uansact  the  business  of  the 

20  8.  W.  535,  40  A.  S.  R.  206;  Kenyon  Orchard  Mills,  147  Mass.  268, 17  N.  E. 
fiealty  Co.  v.  National  Deposit  Bank,  496,  9  A.  S.  R.  698;  Rochester,  etc., 
140  Ky.  133,130  S.  "W.  965,  31  L.K.A.  Turnpike  Road  Co.  v.  Paviour,  164 
^^'.'^.)  169  and  note;  Lee  v.  Smith,  N.  Y.  281,  58  N.  E.  114,  52  L.R.A. 
84  .Mu.  304,  54  Am.  Rep.  101;  Wilson  790  and  note;  Emerado  Farmers! 
V.  Metropolitan  El.  R.  Co.,  120  N.  Y.  Klevator  Co.  v.  Farmers'  Bonk,  20  N. 
145,  24  N.  E.  384,  17  A.  S.  R.  625;  D.  270,  127  N.  W.  622,  29  L.EA. 
Cheever  v.  Pittsburgh,  etc.,  E.  Co.,  (N.S.)  567. 

ISO  N.  Y.  69,  44  Ni  E.  701,  66  A.  S.  18.  Africa  v.  Duluth  News  Tribune 
B.  646,  34  L.RA..  69;  Monongahela  Co.,  82  Miim.  283,  84  N.  W.  1019,  83 
Nat.  Bank  v.  Harmony  Land  Co.,  226  A.  S.  R.  424. 

Pa.  St.  440,  76  Atl.  687,  18  Aim.  Cas.  19.  Barnes  v.  Speneer,  etc,  Co.,  162 
727.  See  also  Bxu^  ahd  Notes,  vol.  Hioh.  509,  127  K.  W.  762,  139  A.  S. 
3,  p.  1085.  R-  587. 

16.  Cheever  v.  KttebunEh,  etc.,  R.  20.  Wilson  v.  Metropolitan  El.  B. 
Co.,  150  N.  T.  69,  44  N.  E.  701,  55  Co.,  120  N.  Y.  145,  24  N.  B.  384,  17 
A.  S.  R.  646,  34  LJI.A.  69.  See  also  A.  S.  R.  625;  Hanovo'  Nat.  Bank  v. 
Spencer  v.  Alki  Point  Transp.  Co.,  American  Dock,  ete.,  Co.,  148  N.  T. 

Waah.  77, 101  Pw.  609,  132  A.  8.  612,  43  N.  E.  72,  51  A.  S,  B.  721. 
R  1058.  1.  Notea:  14  L.RJL  358;  19  Ann. 

Note:  31  LJft.A.(N.S.)  174.  Caa.  623. 

17.  Atlantifl  Cotton  Mills  «.  Indian 

n.  C.  L.  VoL  VII.— 41.  641 
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corporation,*  or  implied  from  the  powers  conferred  on  him  *  Thus 
the  managing  officer  of  a  manufacturing  coipoiation  has  implied 
authority  to  sell  the  goods  of  its  manufacture,  including  goods  to  be 
manufactured  in  the  future.*  It  is  generally  recognized  that  the 
directors  have  no  inherent  power  so  to  dispose  of  the  corporate  prop- 
erty as  virtually  to  end  its  existence  and  prevent  it  from  carrying  on 
the  business  for  which  it  was  incorporated.*  Such  a  disposition,  as 
regards  solvent  and  prosperous  business  corporations,  cannot  be  made 
by  the  directors  even  with  the  consent  of  a  majority  of  the  stock- 
holders as  against  the  dissent  of  a  minority;  *  but  if  the  corporation 
be  an  unprofitable  or  unpractical  enterprise  or  in  failing  circum- 
stances a  majority  of  the  shareholders  may  authorize  the  sale  of  tiie 
whole  of  the  corporate  property  with  a  view  to  dissolution.' 

644.  Sale  and  Conveyance  of  Land. — While  a  charter  or  statutory 
provision  as  to  what  officers  have  power  to  convey  is  of  course  binding,* 
and  authority  merely  to  "make  contracts  for  the  sale"  of  the  corporate 
lands  gives  no  power  to  make  a  conveyance  of  the  lands,'  in  the 
absence  of  any  charter  or  statutory  limitation  the  board  of  directors 
have  full  power  to  convey  the  corporate  realty  and  may  authorize 
ministerial  officers  to  execute  a  conveyance  thereof.**-  But  as  a  gen- 
eral rule  no  ministerial  officer  or  agent  of  a  corporation  has,  by  virtue 
of  his  office  alone,  any  authority  to  make  a  contract  for  the  sale  of 
the  lands  of  the  corporation.  Thus  title  secretary  has  no  such  power 
by  virtue  of  his  office  alone,*'  nor  has  the  president**  So  it  has  been 
held  that  the  general  managing  agent  of  a  manufacturing  company 
has  no  power  to  convey  the  corporate  real  estate.^*  Still  the  power 
of  a  corporate  officer  or  agent  to  contxact  for  the  sale  of  tiie  corporate 
lands  need  not  necessarily  be  conferred  by  a  formal  resolution  of  the 
board  of  directors,  but  may,  as  in  case  of  other  power,  be  inferred  from 
the  conduct  of  the  corporation  in  the  transaction  of  its  business,  and 
the  power  which  the  corporation  has  customarily  permitted  the  officer 

2.  Note:  14  LJl^A..  358.  9.  Green  «.  Hugo,  81  Tex.  462,  17 

5.  Henningsen  v.  Tonopah,  ete.,  B.  S.  W.  79,  26  A.  S.  R.  824. 

Co.,  33  Nev.  208,  111  Pae.  36, 119  Pae.  10.  Baell  v.  Buckinglum,  16  U. 

774,  Ann.  Caa.  1913D  1008.  284,  85  Am.  Dec  516. 

4.  Qilmora  v.  Samuels,  135  Ky.  706,  11.  Note:  23  Am.  Dee.  743. 

123  S.  W.  271,  21  Ann.  Gas.  611.  12.  Cobb  v.  Glenn  Boom,  etc,  Co., 

6.  People  V.  Ballard,  134  N.  Y.  269,  57  W.  Va.  49,  49  S.  E.  1005,  110  A. 
32  N.  E.  54,  17  L.R.A.  737.  S.  B.  734. 

6.  Zabriskie  v.  Haekenaack,  etc,  R.  IS.  Franoo-Texan  Land  Go.  v.  He- 
Co.,  18  N.  J.  Eq.  178,  90  Am.  Dec  Cormick,  85  Tex.  416,  23  8.  W,  123, 
617;  People  «.  Ballard,  134  N.  Y.  269,  34  A.  S.  R.  815. 

32  N.  E.  54, 17  LJLA..  737.  Notes:  14  Lil.A.  368;  19  Ann.  Cas. 

Notes:  99  Am.  Dec  335;  103  A.  S.  623. 
K.  548.  14.  Stow  V.  Wyae,  7  Conn.  214^  18 

7.  Note:  99  Am.  Dec.  335.  Am.  Dec  08. 
1  Note:  23  Am.  Dee.  742. 
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or  agent  to  ezerdse.^  There  has  been  some  diversity  of  opinion  as 
to  whether  a  corporation,  or  the  directors  of  a  corporation,  can  con- 
statate  an  agent  for  the  conveyance  of  real  estate  except  by  a  power 
under  the  corporate  seal ;  ^*  but  the  weight  of  authority  in  tins  country 
seems  to  be  in  favor  of  the  podtion  that  private  corporations,  or 
boards  of  directors  through  which  their  bushiess  is  transacted,  may 
appoint  an  agent  for  the  conveyance  of  real  estate,  by  vote,  without 
a  power  or  instrument  under  the  corporate  seal.^'  A  resolution 
authorizing  the  sale  of  certain  lands  duly  entered  in  the  corporation's 
minute  book,  a  copy  thereof  signed  by  the  president  and  secretary  of 
the  corporation  delivered  to  the  purchaser,  is  a  sufficient  written 
memorandum  to  satisfy  the  requirements  of  the  statute  of  frauds.** 
Where  an  officer  or  agent  of  a  corporation  is  authorized  to  convey  the 
corporate  lands,  a  deed  to  himself,  though  looked  upon  by  the  law 
wiUi  suspicion,  is  not  a  nullity." 

645.  Transfer  and  Indorsement  of  Commercial  Paper  and  Securi- 
ties.— ^While  to  render  the  transfer  of  the  commerdal  paper  or  secu- 
rities belonging  to  a  corporation  by  fts  officer  or  agent  binding  on  the 
corporation,  he  must  have  had  express  or  apparent  authority  to  do 
so,**  such  authority  may  as  in  otiier  cases  be  implied.*  It  would 
seem  that  the  president  of  a  corporation  has  no  power,  by  virtue  of 
his  office  merely,  to  transfer  the  commercial  paper  or  other  securities 
or  credits  of  the  corporation ;  *  and  a  like  rule  has  been  apphed  to 
the  secretary,*  and  to  the  treasurer.^  Still  there  is  good  authority 
for  the  position  that  the  president  of  an  ordinary  business  corporation 
is  presumed  to  have  power  to  transfer  the  commercial  paper  belonging 
to  and  made  payable  to  the  corporation.*  Thus  it  has  been  held  that 

16.  CurtiB  Land,  etc.,  Go.  v.  Interior  95  Am.  Dee.  621;  Brown  v.  DonneUt 

Land  Co.,  137  Wis.  341,  llfl  N.  W.  49  Me.  421,  77  Am.  Deo.  266;  Dnggan 

853,  129  A.  S.  R.  1068.  v.  Paciflo  Boom  Co.,  6  Wash.  693,  34 

16.  Despatch  Line  of  Packets  v.  Pao.  157,  36  A.  S.  R.  182.   And  see 
Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Bills  akd  Notes,  voL  3,  p.  1085. 
Am.  Dee.  203.  2.  Gibson  v.  Goldthwaite,  7  Ala. 

17.  Johnston  v.  Crawley,  26  Oa.  281,  42  Am.  Dec.  692. 
316,  71  Am.  Dec.  173;  Despatch  line  Note:  14  L.B.A.  348. 

of  Packets  v.  Bellamy  Mfg.  Co.,  12  3.  Blood  v.  Hareuae,  38  Cal.  690, 
N.  H.  205,  37  Am.  Dec.  203.  99  Am.  Deo.  435;  Read  v.  Bu£Emn,  79 

Note:  23  Am.  Dec.  743.  Cal.  77,  21  Pae.  555,  12  A.  S.  R.  131. 

18.  Western  Timber  Co.  v.  Kalama  4.  Pelton  v.  Spider  Lake  Sawmill 
River  Lumber  Co.,  42  Wash.  620,  86  etc.,  Co.,  132  Wis.  213, 112  N.  W.  29, 
Pac  338,  114  A.  S.  R.  137,  7  Ann.  122  A.  8.  R.  963. 

Cas.  667,  6  LJl.A.(N.S.)  397.  6.  Qoodrich  v.  Reynolds,  31  DL  490, 

19.  Veasey  «.  Graham,  17  Oa.  99,  83  Am.  Dee.  240;  Uoyd  v.  Matthews, 
63  Am.  Dec.  228.  223  Dl.  477,  79  N.  E.  172,  U4 

20.  Gibson  v.  Goldthwute,  7  Ala.  A.  S.  R.  346,  7  L.RA.(N.S.)  376; 
281,  42  Am.  Dee.  592.  MerriD  v.  Hurley,  6  8.  D.  692,  62  N. 

1.  Winer  v.  Blytheville  Bank,  89  W.  958,  65  A.  S.  R.  850;  Iowa  Nat 
Aric.  435, 117  S.  W.  232, 131  A.  S.  R.  Bank  v.  Sherman,  XT  8.  D.  396.  97 
102;  MiteheU  «.  Deeds,  49  lU.  416.  K.  W.  12, 106  A.  8.  B.  778;  Swedidi- 
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the  managing  president  of  a  corporation,  engaged  in  loaning  money, 
and  in  buying  and  selling  negotiable  instrumenta,  is  presum^f  in  the 
absence  of  evidence  to  the  contrary,  to  have  authority,  as  such  officer, 
to  transfer,  by  indorsement,  a  promissory  note  made  payable  to  the 
corporation So  such  authority  has  been  presumed  to  exist  in  the 
secretary  of  a  busing  corporation '  and  in  the  treasurer  of  a  manu- 
facturing or  trading  corporation.*  The  cashier  of  a  bank  is  univer- 
sally recogniied  as  having  prima  facie  authority  to  transfer  its  com- 
mercial paper.*  The  superintendent  of  the  mill  of  a  manufacturing 
corporation  has  no  implied  authority  to  indorse  a  check  made  payable 
to  tile  order  of  tlie  corporation,  and  given  in  payment  of  a  debt  created 
by  the  purchase  of  goods  from  the  corporation  by  the  drawer  of  the 
check.^<*  Where  the  president  of  a  general  business  corporation 
transfers  commercial  paper  belonging  to  it,  it  has  been  held  that  he 
has  prima  facie  authority  to  indorse  thereon  for  the  corporation  a 
guaranty  of  payment^'  Though  an  officer  or  agent  of  a  corporation 
has  general  power  to  transfer  the  commercial  paper  belonging  to  the 
corporation,  this  does  not  include  a  power  to  transfer  for  his  own 
benefit.  And  one  who  takes  its  paper  under  such  circumstances  is 
charged  with  notice  of  the  officer's  or  agent's  want  of  authority.*' 
It  has  been  held  that  the  possesion  by  a  third  person  of  a  negotiable 
note  payable  to  a  corporation,  and  bearing  what  purports  to  be  its 
indoi^ment  by  its  general  manager,  raises  a  presumption  that  he  was 
authorized  so  to  indorse  it,  and  that  the  holder  is  the  owner  thereof.** 
And  where  an  officer  or  agent  of  a  corporation  having  general  author- 
ity to  transfer  the  commercial  paper  of  the  corporation,  exceeds  his 
authority  by  transferring  such  paper  for  his  own  individual  debt  or 
use,  the  maker  or  acceptor  cannot  escafie  liability  to  the  transferee  on 
such  ground,  as  this  is  a  question  which  in  no  way  concerns  him.** 

American  Nat.  Bank  v.  Koebemick»  11.  UoyA  v.  Matthews,  223  HI.  477, 
136  Wis.  473,  117  N.  W,  1020,  128  79  N.  E.  172,  114  A.  S.  R.  346,  7 
A.  S.  B.  1090.  L.R.A.(N.S.)  376. 

6.  Merrill  v.  Hurley,  6  S.  D.  592,  12.  West  St.  Louis  Sav,  Bank  v. 
62  N.  W.  958,  5  A.  S.  R.  859.  Shawnee  County  Bank,  95  U.  S.  557, 

7.  Swedish-American  Nat.  Bank  «.  24  tJ.  S.  (L.  ed.)  490;  Pelton  v.  Spi- 
Koebemiek,  136  Wis.  473,  117  N.  W.  der  Lake  Sawmill,  etc.,  Co.,  132  Wis. 
1020,  128  A.  S.  R.  1090.  219,  112  N.  W.  29,  122  A,  S.  R.  963, 

8.  Merchants'  Nat.  Bank  v.  Citizens'  former  appeal  117  Wis.  569,  94  N.  W. 
Qas  Ligjt  Co.,  159  Mass.  505,  34  N.  293,  98  A.  S.  R.  946. 

E.  1083,  38  A,  8.  R.  453.  Note:  31  L.R.A.(N.S.)  172. 

9.  Fairar  v.  Gihnan,  19  Me.  440,  36  13.  Citizens*  Nat.  Bank  v.  Wintler, 
Am.  Deo.  766.  See  Bakks,  vol.  3,  p.  14  Wash.  658,  45  Pac  38,  63  A.  &  B. 
444  et  seq.  890. 

10.  Jackson  Paper  Mfg.  Co.  v.  14.  Winer  v.  Blytherille  Bank,  80 
Comnwreial  Nat  Bank,  199  HL  161,  Ark.  435, 117  S.  W.  232,  131  A.  S.  R. 
66  N.  E.  136,  93  A.  8.  B.  113,  68  102;  City  Bank  v.  Perkins,  29  N.  Y. 
URjk.  667.  664^  86  Ajn.  Dee.  332. 
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646.  Chattel  Mortgages  and  Pledges. — An  officer  or  agent  of  a  cor- 
poration, in  order  to  bind  the  corporation  by  a  mortgage  or  pledge  of 
its  personal  property,  must  have  express  or  apparent  authority  to  do 
80,^*  and  this  power  is  not  inherent  in  the  oifice  of  the  president" 
or  of  the  secretcuy.^^  In  case  of  a  manufacturing  corporation  a  gen- 
eral agent  appointed  to  carry  on  its  business  has  no  implied  authority 
to  mortgage  or  pledge  its  machinery.^®  So  a  by-law  of  a  railroad 
corporation,  authorizing  its  president  to  act  as  its  "business  and 
financial  agent,"  does  not  authorize  him  to  mortgage  a  locomotive 
owned  and  in  use  by  it.^*  The  power  of  an  officer  of  a  corporation 
to  execute  a  chattel  mortgage  may  be  inferred  from  the  usual  course 
of  business  and  conduct  of  the  coiporation,*"  as  where  the  entire 
control  and  management  of  the  corporate  affairs  was  informally 
intrusted  to  an  officer.^ 

647.  Mortgages  of  Real  Estate. — Primarily,  in  the  absence  of  pro- 
visions in  the  charter  or  by-laws  of  a  corporation,  the  authority  to 
.  mortgage  the  corporate  real  estate  is  vested  in  the  board  of  directors,' 
and  no  ministerial  officer  or  agent  has  such  authority  by  virtue  solely 
of  his  otfice  or  appointment;  *  in  some  instances  statut^  require,  as  a 
prerequisite  to  the  validity  of  corporate  mortgages,  the  assent  of  a 
certain  proportion  of  the  stockholders,  and  as  in  case  of  other  action 
by  stockholders,*  such  assent  should  as  a  general  rule  be  given  at  a 
regular  meeting  of  the  stockholders;  assent  expressed  elsewhere  than 
at  a  regular  meeting,  and  given  separately  and  at  different  times  to  , 
a  person  not  authorized  by  law  or  resolution  to  execute  mortgages  for 
the  corporation,  is  not  binding  upon  it*  Provisions  requiring  tiie 
assent  of  stockholders  to  corporate  mortgages  or  deeds  of  trust  are 
intended  primarily  for  the  benefit  of  tlie  stockholders,  and  if  they 

15.  Jones  v.  North  Pac.  Fish,  etc-t     19.  Luse  v.  Isthmus  Transit  R.  Co., 
Co.,  42  Wash.  332,  84  Pac.  1122,  114  6  Ore.  125,  25  Am.  Rep.  506. 

A.  S.  R.  131,  6  L.R.A.(N.S.)  940.  20.  Gamaany  v.  Lawton,  124  Ga. 

16.  National  State  Bank  Vigo  876,  53  S.  E.  669,  110  A.  S.  B.  207. 
County  Nat  Bank,  141  Ind.  352,  40  1.  Gannany  v.  Lawton,  124  6a.  876, 
K.  E.  709,  50  A.  8.  R.  330;  Buehwald  53  S.  E.  669, 110  A.  S.  R.  207;  Buch- 
Transfer  Co.  v.  Hurst,  111  Md.  672,  wald  Transfer  Co.  v.  Hurst,  HI  Md. 
75  AU.  Ill,  19  Ann.  Cas.  619  and  572,  75  Atl.  HI,  19  Ann.  Cas.  619. 
note;  Duke  t>.  Markham,  105  N.  0.  2.  Le^ett  v.  New  Jersey  Mfg.,  etc., 
131,  10  S.  E.  1017,  18  A.  S.  B.  889;  Co.,  1  N.  J,  Eq.  541,  23  Am.  Dec.  728. 
Luse  V.  Isthmus  Transit  R.  Co.,  6  3.  Leg^ett  v.  New  Jersey  Mfg.,  etc., 
Ore.  125,  25  Am.  Rep.  506.  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec. 

Note:  14L.R.A.  359.  728. 

17.  Duke  V.  Markham,  105  N.  C.  .Notes:  14  L.R.A.  359;  19  Ann.  Caa. 
131,  10  S.  E.  1017,  18  A.  S.  B.  889.  623. 

18.  Despatch  Line  of  Packets  «.  4.  See  supra,  par.  312. 

Bellamy  Mfg.  Co^  12  N.  H.  205,  37  B.  Duke  v.  Markham,  105  N.  C.  181, 

Am.  Dee.  203.  10  S.  E.  1017, 18  A.  S.  R.  689. 
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acquiesce  in  conveyances  made  without  such  fonnality  third  persons 
cannot  complain  thereof.* 

648.  Leases. — It  has  been  held  that  the  board  of  directors  of  a 
railway  corporation  have  no  power  to  make  a  lease  of  their  road, 
without  the  sanction  of  the  stockholders.'  Where  a  street  railway 
corporation  has  entered  into  a  lease  of  its  road  it  has  been  held  that 
the  directors,  acting  in  good  faith,  had  power  to  agree  to  a  reduction 
of  the  rental.* 

649.  Assignments  for  Benefit  of  Creditors. — It  is  the  general  rule 
that  where  there  is  nothing  in  the  charter  or  by-laws  of  an  insolvent 
corporation  prohibiting  it,  the  board  of  directors  of  such  a  corporation 
may  make  an  assignment  of  its  property  for  the  benefit  of  its  creditors,* 
the  consent  of  the  stockholders  to  the  assignment  being  unnecessary ;  ** 
while,  as  in  case  of  other  action  by  the  board,  an  assignment  for  the 
benefit  of  creditors  may  be  made  at  a  duly  convened  meeting,  though 
not  all  the  directors  are  present,*^  yet  if  there  is  not  a  quorum  present 
an  assignment  attempted  to  be  made  by  those  present  is  invalid.'* 
As  a  general  rule  no  administrative  ofHcer  has  authority  to  make  an 
assignment  of  the  corporate  property  for  the  benefit  of  its  creditors 
unless  previously  authorized  by  resolution  of  its  board  of  directors;  '• 
and  this  is  true  though  the  officer  owns  a  large  majority  of  the  stock 
of  the  corporation ;  ^*  but  it  has  been  held  that  an  agent  to  whom  are 

6.  Nelson  v.  Hubbard,  96  Ala.  238,  combes  v.  Wood,  91  Mo.  196,  4  S.  W. 
11  So.  428, 17  LJI.A.  375;  West  Point  82,  60  Am.  Eep.  239;  Calumet  Paper 
Min.,  etc.,  Co.  v.  Allen,  143  Ala.  547,  Co.  v.  Haskell  Show  Printing  Co.,  144 
39  So.  351,  lU  A.  S.  R.  60,  5  Ann.  Mo.  331,  45  S.  W.  1115,  66  A.  S.  R. 
Cas.  532;  Eastman  v.  Parkinson,  132  425. 

Wis.  376,  113  N.  W.  649,  13  L.R.A.  11.  Chase  v.  TutUe,  65"Conn.  455, 
(N.S.)  921.  12  Atl.  874,  3  A.  S.  R.  64. 

7.  Stevens  v,  Davison,  18  Qrat.  12.  Calumet  Paper  Co.  v.  Haskell 
(Va.)  819,  98  Am.  Dec.  692.  Show  Printing  Co.,  144  Mo.  331,  45 

8.  Beveridge  v.  New  York  EI.  R.  S.  W.  1115,  66  A.  S.  R.  426. 

Co.,  112  N.  y.  1,  19  N.  E.  469,  2  IS.  Gibson  v.  Goldthwaite,  7  Ala. 
L.R.A.  648.  281,  42  Am.  Dec.  592;  Chase  v.  Tut- 

9.  Sargent  v.  Webster,  13  Mete,  tie,  5  Conn.  455,  12  AtL  874,  3  A.  S. 
(Mass.)  497,  46  Am.  Dec.  743;  Chew  R.  64;  Friedman  ti.  Lesher,  198  Bl.  21, 
V.  Bllingwood,  86  Mo.  260,  56  Am.  64  N.  E.  736,  92  A.  8.  R.  255;  Rollins 
Rep.  429;  Descombes  v.  Wood,  91  Mo.  v.  Shaver  Wagon  &  Carri^  Co.,  80 
196,  4  S.  W.  82,  60  Am.  Rep.  239;  la.  380,  46  N.  W.  1037,  20  A.  S.  R. 
Calumet  Paper  Co.  v.  Haskell  Show  427;  Sargent  v.  Webster,  13  Mete. 
Printing  Co.,  144  Mo.  331,  45  S.  W.  (Mass.)  497,  46  Am.  Dec.  743;  Des- 
1115,  66  A.  S.  R.  425;  Parker  v.  combes  v.  Wood,  91  Mo.  196,  4  S.  W. 
Carolina  Sav.  Bank,  33  S.  C.  583,  31  82,  60  Am.  Rep.  239;  Calumet  Paper 
S.  E.  673,  69  A.  S.  R.  888.  Co.  v.  HaskeU  Show  Printing  Co.,  144 

Notes:  99  Am.  Dec.  335  ;  5  L.RJi.  Mo.  331,  45  S.  W.  1115,  66  A.  S.  B. 
378.  See  also  Assignicekts  for  the  425;  Parker  «.  Carolina  Sav.  Bank, 
Benefit  of  Cheditors,  vol.  2,  p.  648  53  S.  C.  583,  31  8.  E.  673,  69  A.  S.  R. 
et  atq.  888. 

10.  Sargent  o.  Webster,  13  Mete.  14.  Friedman  r.  Lesher,  198  HI.  21, 
(Mass.)  497,  46  Am.  Deo.  .743;  Des-  64  N.  E.  736,  92  A.  S.  R.  256. 
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intrusted  the  entire  management  and  control  of  a  corporation  whose 
stockholdeis  hold  no  meetings  has  power  to  make  an  assignment  of 
its  property  for  its  creditors."  As  in  case  of  other  unauthorized 
acdon  of  corporate  officers^^*  an  assignment  for  the  benefit  of  creditors 
may  be  ratified  by  the  board  of  directors  j  but  such  ratification  must 
be  by  the  board  as  a  board  and  not  by  a  majority  of  the  directors 
individually.^' 


LiabUity  for  WrongftU  AcU  and  OmiMtow  of  CorporaU  Offieer$  and 

Agents 

650.  In  General. — In  pursuance  of  the  rule  that  a  principal  or 
master  is  liable  for  the  wrongful  acts  or  omissions  of  bis  agent  or 
servant  while  acting  within  the  scope  of  his  authority,  it  is  well  recog- 
nized that  a  corporation  is  liable  for  the  wrongful  acts  or  omissions  of 
its  officers  or  agents  acting  within  the  scope  of  their  authority,^* 

16.  Conely  v.  Collins,  119  Mich.  519,  Am.  Rep.  675.   But  Bee  Bathe  v.  De- 

78  N.  W.  555,  44  LJl^.  844.  eatur  Agricultural  Soc.,  73  la.  11,  34 

16.  See  infra,  par.  663  et  seq.  N.  W.  4»4,  5  A.  S.  B.  651;  Louisville, 

17.  Calumet  Paper  Co.  v.  Haskell  etc.,  E.  Co.  v.  Collins,  2  Duv.  (Ky.) 
Show  Printing  Co.,  144  Mo.  331,  45  114,  87  Am.  Deo.  486;  Rabassa  t>.  Or- 
N.  W.  1115,  66  A.  S.  R.  425.  leans  Nav.  Co.,  5  La.  461,  25  Am.  Dec. 

18.  Philadelphia,  etc.,  K.  Co.  v.  200;  WaUing  v.  Shreveport,  5  La. 
Derby,  14  How.  468, 14  U.  S.  (L.  ed.)  Ann.  660,  52  Am.  Dec.  608;  Pattiaon 
502;  Philadelphia,  etc.,  R.  Co.  v.  Quig-  v.  Gulf  Bag  Co.,  116  La.  963,  41  So. 
ley,  21  How.  202,  16  U.  S.  (L.  ed.)  224,  114  A.  S.  R.  570;  Northern  Cent. 
73;  Mayer  v.  Thompson-Hutchinson  Ky.  Co.  v.  State,  29  Md.  420,  96  Am. 
Bldg.  Co.,  104  Ala.  611,  16  So.  620,  Deo.  645;  Lamm  v.  Port  Deposit 

53  A.  S.  R.  88,  28  L.R.A.  433;  Messer-  Homestead  Assoc.  of  Cecil  County, 
Moore  Insurance,  etc.,  Co.  v.  Trotwood  49  Md.  233,  33  Am.  Rep.  246;  Hohnes 
Park    Land,    Co.,    170    Ala.    473,  v.  Wakefield,  12  Allen  (Mass.)  580,  90 

54  So.  228,  Ann.  Cas.  1912D  718;  Am.  Dec.  171;  Nima  «.  Mt.  Hermon 
Maynard  v.  Firemen's  Fund  Ins.  Co.,  Boys  School,  160  Mass.  177,  35  N.  E. 
34  Cal.  48,  91  Am.  Dec.  672;  Denver,  776,  39  A.  S.  R.  467,  22  L.R.A.  364; 
etc.,  R.  Co.  V.  Con-way,  8  Colo.  1,  5  Silsdorf  v.  St.  Louis,  45  Mo.  94,  100 
Pac.  142,  54  Am.  Rep.  537;  Goodspeed  Am.  Dec  352;  Harper  v.  Indianapolis, 
V.  East  Haddam  Bank,  22  Conn.  530,  etc.,  R.  Co.,  47  Mo.  567,  4  Am.  Rep. 
58  Am.  Dec.  439;  Central  of  Georgia  353;  Swift  v.  Blaise,  63  Neb.  739,  89 
R.  Co.  V.  Brown,  113  Ga.  414,  38  S.  N.  W.  310,  57  L.R.A.  147;  Hopkins  d. 
E.  989,  84  A.  8.  R.  250;  Lesher  v.  Atlantic,  etc.,  R.  Co.,  36  N.  H.  9,  72 
Wabash  Nav.  Co.,  14  III.  85,  56  Am.  Am.  Dec.  287;  Brokaw  «.  New  Jersey 
Dec.  494;  Illinois  Cent.  R.  Co.  v.  R.,  etc.,  Co.,  32  N.  J.  L.  328,  90  Am. 
Read,  37  DI.  484,  87  Am.  Dee.  260;  Dec.  659;  Smith  v.  Oxford  Iron  Co., 
Consolidated  Ice  Mach.  Co.  v.  Keifer,  42  N.  J.  L.  467,  36  Am.  Rep.  635; 
134  HI.  481,  25  N.  E.  799,  23  A.  S.  R.  McCann  v.  Consolidated  Traction  Co., 
688,  10  L.R.A.  696;  Boyd  v.  Chicago,  59  N.  J.  L.  481,  36  AU.  888,  38  L.R.A. 
etc.,  R.  Co.,  217  Dl.  332,  76  N.  E.  236;  Plike  ti.  Boston,  etc.,  R.  Co.,  53 
496, 108  A.  S.  R.  253;  Evansville,  etc.,  N.  T.  549,  13  Am.  Rep.  545;  Fishkill 
R.  Co.  V.  McKee,  99  Ind.  519,  50  Am.  Sav.  Inst.  v.  National  Bank  of  Fish- 
Rep.  102;  Pittsburgh,  etc.,  R.  Co.  v.  Mil,  80  N.  Y.  162,  36  Am.  Rep,  595; 
Kioke,  102  Ind.  399,  1  N.  E.  849»  52  Fifth  Ave.  Bank  v.  Forty  Second  St., 
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though  it  was  maintained  in  a  few  early  ca.<es  that  since  a  corporation 
can  only  do  the  lawful  things  contemplated  by  the  stiite  in  the  bestowal 
of  its  charter,  any  wrongful  act  of  an  officer  or  agent  is  necessarily 
outside  the  field  of  its  legal  power.*"  So  a  corporation  that  intrusts  a 
general  duty  to  an  agent  is  re^^ponsible  to  an  injured  person  for  dam> 
ages  flowing  from  the  agent's  wrongful  act,  done  in  the  course  of  hia 
general  authority,  although,  in  doing  the  particular  act,  the  agent  may 
have  failed  in  his  duty  to  his  principal,  and  disobeyed  its  instructions.*® 
And  a  corporation  is  liable  in  tort  for  the  tortious  act  of  its  agents 
though  the  appointment  of  the  agent  be  not  under  seal,  if  tlie  act 
be  done  in  the  ordinary  service.^  It  is  now  well  settled  that  a  cor- 
poration may  be  liable  for  the  act  of  its  officer  or  agent,  though  the 
wrongful  character  of  the  act  is  dependent  upon  motive  or  intent* 
The  liability  for  the  acts  of  its  officers  or  agents  has  been  extended  to 
practically  all  kinds  of  wrongful  acts  either  of  omission  or  com- 
mission.* And  generally  it  may  be  stated  that  a  corporation  is  liable 
civiliter,  the  same  as  a  natural  person,  for  the  tortious  acts  of  its 
servants  or  agents  in  the  course  of  their  employment,  committed  by 
tlie  authority  of  tiie  corporation,  express  or  implied,  whether  such 
acts  fall  within  the  designation  of  forcible,  negligent,  malicious,  or 
fraudulent  torts,  and  without  regard  to  the  form  of  action  by  which 

etc.,  Ry.  Co.,  137  N.  Y.  231,  33  N.  E.  19.  Illinois  Cent.  R.  Co.  v.  Road,  37 

378,  33  A.  S.  R.  712,  19  L.R.A.  33i;  III.  4S4,  87  Am.  Dec.  2G0;  Hudsey  «. 

Nowaek  v.  Metropolitan  St.  li,  Co.,  Norfolk,  S.  R.  Co.,  98  N.  C.  34,  3 

lG(j  N.  Y.  433,  60  N.  E.  32,  82  A.  S.  E.  923,  2  A.  S.  R.  312;  Slancinrd 

S.  R.  mi,  54  L.R.A.  592;  Hussev  v.  Oil  Co.  v.  State,  117  Tcain.  fil8,  100 

Norfolk  R.  Co.,  98  N.  G.  3-1,  3  S*  E.  S.  W.  705,  10  L.R.A.(N.S.)  1015. 

923,  2  A.  S.  R.  312;  New  York,  etc.,  And  see  infra,  par.  683  et  seq.,  aa  to 

Co.  t).  Dryburp,  35  Pa.  St.  293,  78  general  liability  of  corporations  for 

Am.  Dec.  333;  Pennsylvania  R.  Co.  torts. 

V.  Vandiver,  42  Pa.  SL  305,  82  Am.  20.  Pittsbui^rh,  etc.,  R.  Co.  v.  Sulli- 

Dee.  520;  Erie  City  Iron  Works  v.  van,  141  Ind.  83,  40  N.  E.  133,  60 

Barber,  106  Pa.  St.  125,  51  Am.  Rep.  A.  S.  li.  313,  27  L.R.A.  8-10. 

508;  Glavin  v.  Rbode  Island  Hospital,  1.  New  York,  etc.,  Co.  v.  Dryburg, 

12  R.  I.  411,  34  Am.  Rep.  675;  Wasb-  35  Pa.  St.  298,  78  Am.  Dec.  338; 

bum  V.  Nashville,  etc.,  R.  Co.,  3  Head  Pennsvlvania  R.  Co,  v.  Vandiver,  42 

(Tenn.)  638,  75  Am.  Dee.  784;  Stand-  Pa.  St.  365,  82  Am.  Dee.  520. 

ard  Oil  Co.  v.  State,  117  Tenn.  618,  2.  Wacjismuth  v.  Mcrc-hants'  Nat. 

100   S.   W.   705,  10  L.R.A.(N.S.)  Bank,  96  Mich.  426,  56  N.  W.  8,  21 

1015;  Henderson  v.  San  Antonio,  etc.,  Ij.R.A.  278;  Rivers  v.  Yazoo,  etc.,  R. 

E.  Co.,  17  Tex.  560,  67  Am.  Dee.  675;  Co.,  90  Miss.  196,  43  So.  471,  9  LJI.A. 

Cook  V.  Houston  Direct  Nav.  Co.,  76  (N.S.)  931;  Hussev  o.  Norfolk  S.  K. 

Tex.  353,  13  S.  W.  475,  18  A.  S.  R.  Co.,  98  N.  C.  34,  3  S.  E.  923,  2  A. 

52;  Jones  «.  Western  Vermont  R.  Co.,  S.  K.  312. 

27  Vt.  399,  65  Am.  Dec.  206;  Bishop  3.  Carter  v.  Howe  Much.  Co.,  51 

V.  Rendsboro  Chair  ilfg.  Co.,  85  Vt.  Md.  290,  34  Am.  Rep.  311;  Brokaw 

141,  81  Ati.  454,  Ann.  Cas.  1914B  v.  New  Jersey  R.,  etc.,  Co.,  32  N.  J. 

1163,  36  L.R.A.(N.S.)  1171.    See  also  L.  328.  90  Am.  Dee.  659;  Pennsyl- 

Mastl'q  akd  Servant;  Principal  asd  vania  R.  Co.  v.  Vandiver,  42  Pa.  St. 

Agent.  365,'  82  Am.  Dec.  520. 
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the  appropriate  remedy  is  sought;  *  such  as  a  malicious  prosecution,* 
false  imprisonment,'  or  libel.'  It  would  seem  the  better  view  that  a 
corporation  is  liable  for  slander  spoken  by  its  agent  while  acting 
within  the  scope  of  his  employment  and  in  the  actual  performance  of 
the  duties  of  the  corporation  touching  the  matter  in  question ;  •  though 
it  has  been  held  that  a  corporation  is  not  liable  for  a  slander  spoken 
by  its  officer  or  agent,  even  tliough  he  is  acting  for  the  benefit  of  the 
corporation  and  within  the  scope  of  his  authority,  if  the  corporation 
had  not  expressly  directed  or  authorized  him  to  speak  the  words  in 
question It  is  equally  well  settled  that  the  representations  or  acts 
of  an  olhcer  or  agent  of  a  corporation  do  not  bind  it,  nor  create  a 
liability  against  it,  unless  the  agent  was  at  the  time  acting  within  the 
scope  of  his  authority.*®  Thus  if  a  person  goes  to  the  office  of  the 
superintendent  of  a  corporation  to  get  employment,  and  such  superin- 
tendent, after  telling  him  that  the  corporution  will  not  employ  him, 
proceeds  to  insult  and  defame  him,  the  cor2)uration  is  not  liable  for  the 
slander,  as  such  act  is  not  within  the  scope  of  tlie  employment  of  ita 

4.  Brokaw  «.  New  Jersey  R.,  etc.,  Co.  v.  Henry  Voght  Hach.  Co.,  (Ky.) 

Co.,  32  N.  J.  L.  32S,  ffO  Am.  Dec.  659.  96  8.  W.  551,  8  L.R.A.{N.S.)  1023; 

6.  Carter  v.  Howe  Kacfa.  Co.,  51  Fogg  v.  Boston,  etc.,  R.  Corp.,  148 

Md.  290,      Am.  Rep.  311;  Hussey  v.  Mass.  513,  20  N.  £.  109, 12  A.  S.  H. 

Norfolk  a.  R.  Co.,  98  N.  C.  34,  3  S.  583. 

E.  923,  2  A.  S.  R.  312;  Cliiciigo,  etc..  Notes:  115  A.  S.  E.  723;  9  Ann. 

R.  Co.  V.  HoUiday,  30  Okla.  680,  120  Cas.  443. 

Pac.  927,  39  L.R.A.(N.S.)  205.  8.  Rivers  «.  Tazoo,  ete.,  B.  Co.,  90 

6.  Evansville,  etc.,  R.  Co.  v.  McKee,  Miss.  196,  43  So.  471,  9  L.R.A.(N.8.) 
09  Ind.  519,  50  Am.  Rep.  102;  Wheel-  931:  Uypes  t).  Southern  Ry.  Co.,  82 
er,  etc.,  Co.  v.  Boyce,  36  Kan.  350,  S.  C.  315,  64  S.  E.  395,  17  Ann.  Cas. 
13  Pac.  600,  59  Am.  Rep.  571;  Waebs-  620  and  note,  21  L.R.A.(N.S.)  873. 
math  V.  Merchant's  Nat.  Bank,  96  9.  Behre  v.  National  Cash  Register 
Mich.  426,  56  N.  W.  9,  21  L.R.A.  278;  Co.,  100  Ga.  213,  27  S.  E.  986,  62  A. 
Lvneh  r.  Metropolitan  HI.  R.  Co.  90  S.  R.  320. 

N.  Y.  77,  43  Am.  Rep.  141;  Hussey  v.  lO.  St.  Louis,  etc.,  B.  Co.  r.  Hack- 
Norfolk  S.  R.  Co.,  98  N.  C.  34,  3  S.  E.  ett,  58  Ark.  381,  24  S.  W.  881,  41 
923,  2  A.  S.  R.  312.  A,  S.  R.  105;  Ware  u.  Barataria,  etc., 
The  superintendent  of  a  street  rail-  Canal  Co.,  15  La.  169,  35  Am.  Dec. 
way  company  has  no  implied  authority  Lanun  v.  Port  Deposit  Home- 
to  cause  the  arrest  of  a  passenger  for  stoad  Asa'n  of  Cecil  County,  49  Md. 
placing  in  the  fare  hox  a  counterfeit  233,  33  Am.  Rep.  246;  Carter  v.  Howe 
coin  in  payment  of  fare,  so  as  to  make  Jtach.  Co.,  51  Md.  290,  34  Am.  Rep. 
the  company  liable  for  false  imprison-  311;  Central  R.  Co.  v.  Bre^rer,  78  Md. 
ment  in  case  of  such  arrest  without  394,  28  Atl.  615,  27  L.R.A.  63;  Morris 
proof  of  precedent  authority  or  suhse-  v.  St.  Paul,  etc.,  Ry.  Co.,  31  Minn, 
quent  ratification  of  his  act.  Central  351,  17  N.  W.  f)52,  47  Am.  Rep.  793; 
R.  Co.  V.  Brewer,  78  Md.  394,  28  Atl.  New  Orleans,  etc.,  R.  Co.  v.  Harrison, 
615,  27  L.R.A.  G3.  43  Miss.  112, 12  Am.  Rep.  356;  South- 

7.  Philadelphia,  etc.,  R.  Co.  v,  Quig-  em  Exp.  Co.  v.  Fitzrien,  59  Miss.  681, 
ley,  21  How.  202,  16  U.  S.  (L.  ed.)  42  Am.  Rep.  379;  Fainihild  v.  New 
73;  Behrc  r.  National  Cash  Repriater  Orleans,  etc.,  Co.,  60  Miss.  031,  45  Am. 
Co.,  100  Ga.  213,  27  S.  E.  986,  62  A.  Rep.  427;  Ashuclod  Sav.  Bank  v.  Al- 
8.  E.  320;  Pennsylvania  Iron  ^Vorks  boo,  63  N.  H.  152,  56  Am.  Rep  501; 
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superintendent.'*  And  in  considering  the  question  whether  ttie 
agent  has  the  authority  of  the  corporation  so  as  to  make  it  answerable 
for  his  act,  the  purposes  for  which  the  company  was  incorporated 
must  not  be  overlooked.**  Though  the  wrongful  act  of  the  corporate 
officer  or  agent  may  have  been  outside  of  the  scope  of  his  authority, 
yet  if  the  corporation  ratifies  such  act,  such  ratification  is  equivalent 
to  original  authority,  and  the  corporation  becomes  liable  for  such 
wrongful  act**  And  it  has  been  held  that  a  corporation  will  be  held 
to  have  ratified  the  act  of  its  agent  in  publishing  a  libel  in  connection 
with  its  business,  if,  upon  gaining  knowledge  of  such  libel,  it  fails  to . 
repudiate  it.**  On  the  other  haqd  it  has  been  held  that  ratification  of 
the  act  of  a  street  railway  superintendent  in  arresting  a  passenger  for 
putting  counterfeit  coin  in  the  box  for  bis  fare  is  not  shown  by  the  fact 
that  the  president  of  the  company,  the  superintendent  and  the  drivw 
of  the  street-car  gave  evidence  against  the  person  arrested." 

651.  Malicious  or  Wanton  Acts. — The  doctrine  that  principals  are 
not  responsible  for  the  wilful  or  malicious  misconduct  of  their  agents 
is  sanctioned  in  some  of  the  early  cases;  and  it  has  been  held  that  a 
corporation  is  not  liable  for  a  tortious  act  committed  wilfully  and 
maliciously  by  its  servant,  without  authority  from  the  directors  or 
other  governing  body,  even  though  it  was  done  under  orders  from 
the  president  and  general  manager.**  According  to  th'e  modem  view, 
however,  a  corporation  may  be  Hable  for  the  wilful  or  malicious  mis- 
conduct of  its  oiticera  or  agents;  *'  and  certainly  the  directors  of  a 

BxDokhouse  «.  Union  Publishii^  Co.,  14.  Pennsylvania  Iron  Works  Co. 

73  N.  H.  368,  62  AtL  219,  111  A.  S.  «.  Henry  Yoght  Mach.  Co.  (Ky.)  98 

K.  623,  6  Ann.  Caa.  675,  2  L.RA.  S.  W.  551,  8  L.R^.(N.S.)  1023. 

(N.S.)  993;  Sawyer  v.  Norfolk,  etc.,  16.  Central  R.  Co.  v.  Brewer,  78 

R.  Co.,  142  N.  C.  1,  54  S.  £.  793, 116  Md.  394,  28  Ail.  616,  27  LJC.A.  63. 

A.  S.  R.  716,  9  Ana.  Cas.  440;  Com-  16.  Vanderbilt  v.  Richmond  Tom- 

mereial  Nat  Bank  v.  Cuero  First  Nat.  pike  Co.,  2  N.  Y.  479,  51  Am.  Dee.  816. 

-  Bank,  97  Tex.  636,  80  S.  W.  601, 104  17.  St.  Lonis,  etc.,  R.  Co.  v.  Hack- 

A.  S.  R.  879.  ett,  58  Ark.  381,  24  S.  W.  881,  41  A. 

11.  Sawyer  v.  Norfolk,  etc,  R.  Co.,  S.  R.  106;  Ooodspeed  v.  East  Haddam 
142  N.  C.  1, 54  S.  E.  793, 116  A.  S.  R.  Bank,  22  Conn.  680,  58  Am.  Dee. 
716,  9  Ann.  Cas.  440,  and  note.  See  439;  Central  of  Georgia  Ry.  Co.  v. 
also  Singer  Mfg.  Co.  v.  Taylor,  ISO  Brown,  113  Ga.  414,  38  8.  E.  989, 
Ala.  574,  43  So.  210,  124  A.  S.  B.  84  A.  S.  B.  250:  Toledo,  etc.,  B.  Co. 
90,  9  L.R.A.(N.S.)  929.  v.  Harmon,  47  111.  298,  96  Am.  Dee. 

12.  Gillett  u.  Missouri  Valley  R.  489:  Chicago,  etc.,  E.  Co.  e.  Dickson, 
Co.,  55  Mo.  315,  17  Am.  Rep.  653;  63  111.  151,  14  Am.  Rep.  114;  Jeffer- 
Brokaw  v.  New  Jersey  R.,  etc.,  Co.,  32  sonville  R.  Co.  v.  Rogers,  38  Ind.  116, 
N.  J.  L.  328,  90  Am.  Deo.  659;  Com-  10  Am.  Rep.  103;  Evansville,  etc.,  R. 
mercial  Nat.  Bank  v.  Cuero  First  Nat.  Co.  v.  McKee,  99  Ind.  519,  50  Am. 
Bank,  97  Tex.  536,  80  S.  W.  601,  104  Rep.  102;  Pittsburgh,  etc.,  R.  Co.  v. 
A.  S.  R.  879.  Sullivan,  141  Ind.  83,  40  N.  E.  138, 

18.  Fogg  V.  Boston,  etc.,  B.  Corp.  50  A.  S.  R.  313,  27  L.R.A.  840;  Mc- 
148  Mass.  513,  20  N.  E.  109,  12  A.  S.  Kinley  v.  Chicago,  etc.,  R.  Co.,  44  la. 
R.  583.  314,  24  Am.  Rep.  748;  GUlett  v.  Mis- 
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corporation  who  coBstitute  the  controUing  power  of  the  corporation 
are  not  to  be  regarded  merely  as  its  agents  or  servants  acting  under  a 
delegated  authority;  and  the  doctrine  that  principals  are  not  respon- 
sible for  the  wilful  misconduct  of  their  agents  cannot  be  applied  to 
them.'^  A  distinction  seems  to  exist  as  to  the  liability  of  a  corporation 
for  the  wilful  tort  of  its  otficeis  or  agents  toward  one  to  whom  the 
corporation  owes  no  duty  except  such  as  each  citizen  owes  to  every 
othcTi  and  that  toward  one  who  has  entered  into  some  peculiar  contract 
with  the  corporation  by  which  this  duty  is  increased;**  thus  it  is 
well  settled  that  a  railroad  corporation  is  liable  for  the  wilful  tort  of 
its  servants  whereby  a  passenger  on  the  train  is  injured.** 

652.  Fraud  and  Uisrepresentations. — The  principles  as  to  the  effect 
of  fraud  by  an  agent  are  fully  applicable  to  corporations.*  Thus  a  cor- 
poration may  be  liable  in  an  action  of  tort  for  the  fraud  and  deceit 
of  its  officers  and  agents  in  making  a  sale;  *  and  on  a  contract  by  a  cor- 
poration to  purchase  certain  goods  subject  to  inspection  and  approval 
by  its  agent,  the  corporation  is  liaJ;>le  if  the  agent  fraudulently  or  in 
l».d  faith  disapproves  the  goods.*  In  case  of  the  fraudulent  issue  of 
corporate  stock  by  its  officers  or  agents,  it  is  well  settled  both  in  Eng* 
land  and  in  this  country  that  the  corporation  is  liable.* 

653.  ITegligence. — It  is  universally  recognized  that  corporations  are 
liable  for  the  negligent  acts  of  their  officers  and  agents,  committed  in 
the  line  of  their  duty,'  the  question  of  what  constitutes  negligence 
being  of  course  governed  by  general  rules.* 

souri  Valley  H.  Co.,  55  Mo.  315,  17  4.  Fifth  Ave.  Bank  e.  Forty  Second 
Am.  Rep.  653;  Passenger  R.  Co.  v.  St.,  etc.,  R.  Co.,  137  N.  Y.  231,  33 
Young,  21  Ohio  St.  518,  8  Am.  Rep.  N.  E.  378,  33  A.  S.  R.  712, 19.L.R.A. 
78;  Redding  v.  South  Carolina  R.  Co.,  331  and  note. 

3  S.  C.  1,  16  Am.  Rep.  681;  Bishop  v.  Note:  2  Eng.  Rul.  Gas.  388.  See 
Readgboro  Chair  Mfg.  Co.,  85  Vt.  also  supra,  par.  190. 
141,  81  Atl.  454,  Ann.  Cas.  1914B  6.  Denver,  etc.,  R.  Co.  v.  Conwav, 
1163,  36  L.R^.(N.S.)  1171;  Craker  r.  8  Colo,  1,  5  Pae,  142,  54  Am.  Rep. 
Chicago,  etc.,  E.  Co^  36  Wis.  657,  17  537;  Illinois  Cent.  R.  Co.  v.  Read, 
Am.  Rep.  504.  37  111.  484,  87  Am.  Dec.  260;  Toledo, 

18.  Goodspeed  v.  East  Haddam  etc.,  R.  Co.  «.  Harmon,  47  111.  298,  95 
Bank,  22  Conn.  530,  58  Am.  Dec.  439.  Am.  Dec.  489;  Ohio,  etc.,  Ry.  Co.  v. 

19.  Goddard  v.  Grand  Trunk  Ry.  of  Collam,  73  Ind.  261,  38  Am.  Rep. 
Canada,  57  Me.  202,  2  Am.  Rep.  39;  134;  Saylor  v.  Parsons,  122  la.  679, 
Craker  c.  Chicago,  etc.,  R,  Co.,  36  98  N.  W.  500,  101  A.  S.  R.  283,  64 
Wis.  657,  17  Am.  Rep.  604.  L.R.A.  542;  Louisville,  etc.,  R.  Co.  r. 

20.  See  Carriers,  vol.  4,  p.  1164.      Collins,  2  Duv.  (Ky.)  114, 87  Am.  Dec. 

1.  Henderson  v.  San  Antonio,  etc.,  486;  Campbell  v.  Portland  Sugar  Co., 
R.  Co.,  17  Tex.  560,  67  Am.  Dee.  675,  62  Me.  552,  16  Am.  Rep.  503;  Smith 

2.  Peebles  «,  Patapsco  Guano  Co.,  v.  Oxford  Iron  Co.,  42  N.  J.  L.  467,  36 
Y7  N.  C.  233,  24  Am.  Rep.  447;  Erie  Am.  Rep,  535;  Johnson  v.  Ashland 
City  Iron  Works  «.  Barber,  106  Pa.  First  Nat.  Bank,  79  Wis.  414,  48  N. 
St.  125,  51  Am.  Rep.  608.  W.  712,  24  A.  S.  R.  722. 

3.  Lynn  v.  Baltimore,  etc.,  R.  Co.,  6.  See  Master  and  Servant;  Nko- 
60  Md.  404,  45  Am.  Rep.  741.  ligence,  and  like  topic*. 
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654.  Trespass. — Where  it  is  sought  to  hold  a  corporation  liable 

for  the  direct  acts  of  its  officer  or  agent,  the  rule  is  somewhat  different 
from  what  it  is  when  the  gist  of  the  action  is  negligence.  While 
unquestionably,  under  the  modern  view,  a  corporation  may  be  held 
liable  in  trespass  for  the  direct  act  of  ite  ofHoer  or  a^nt  done  pur- 
suant to  the  rules  and  regulations  of  the  company  or  in  order  to  accom- 
plish the  purposes  of  the  employment,'  yet  if  the  trespass  was  com- 
mitted by  the  agent  or  officer  wilfully  or  of  his  own  malice,  under  color 
of  discharging  the  duties  of  his  employment,  or  if  he  departed  beyond 
the  line  of  his  duty  to  commit  a  trespass,  the  corporation  will  not  be 
liable.^  The  officer  or  agent  committing  the  trespass  is  of  course 
himself  personally  liable  as  well  as  the  corporation,  and  according  to 
the  prevailing  view  ihe  corporation  and  the  ollicer  or  agent  may  be 
sued  jointly  for  the  trespass.* 

655.  Liability  for  Acts  of  Receiver. — While  a  receiver  appointed 
to  conduct  the  affairs  of  a  corporation  is,  in  a  sense,  its  agent,  yet 
be  is  more  particularly  an  oiHcer  of  the  court  and  subject  to  the 
orders  of  the  court  in  respect  to  the  performance  of  his  duties.  The 
corporation  has  no  control  over  the  receiver  or  his  employees,  and 
therefore  cannot  ordinarily  be  sued  for  the  enforcement  of  any  obUga- 
tion  or  liability  incurred  by  the  receiver  whether  arising  out  of  con- 

7.  St.  Louis,  etc.,  Ry.  Co.  v.  Hack-  Delaware,  etc.,  R.  Co.,  6i  N.  Y.  129, 

ett,  58  Ark.  381,  24  S.  W.  881,  41  21  Am.  Rep.  597;  Redding  v.  Soath 

A.  S.  R.  105;  Central  of  Georgia  Ry.  Carolina  R.  Co.,  3  S.  C.  1,  16  Am. 

Co.  V.  Brown,  113  Ga.  414,  38  S.  K.  Rep.  681;  Ricketta  v.  Chesapeake,  etc., 

989,  84  A.  S.  R.  250;  Illiiioia  Cent.  R.  Co.,  33  W.  Va.  433,  10  S.  E.  801, 

R.  Vn.  V.  Road,  37  III.  484,  87  Am.  25  A.  S.  R.  901,  7  L.R,A.  354;  Craker 

Dec.  2i}0;  Evansville,  etc.,  B.  Co.  v.  v.  Chicago,  etc.,  R.  Co.,  36  Wis.  657, 

McKee,  99  Iiid.  51!).  50  Am.  Rep.  17  Am.  liop.  504;  Bass  v.  Clm^ago.cte,. 

102;  McKinley  v.  Chicago,  etc.,  R.  Co.,  R.  Co.,  42  Wis.  654,  24  Am.  Rep.  437. 

44  la.  314,  24  Am.  Rep.  748;  Goddard  8.  St.  Louis,  etc.,  R.  Co.  v.  Hackett, 

V.  Grand  Trunk  Ry.  of  Canada,  57  58  Ark.  381,  24  S.  W.  881,  41  A.  S.  R. 

Me.  202,  2  Am.  Rep.  39;  Hanson  «.  105;  Ware  v.  Barataria,  etc.,  Canal 

European,  etc.,  Co.,  62  Me..  84, 16  Am.  Co.,  15  La.  169,  35  Am.  Dec.  189; 

Rep.  404;  Kamsden  v.  Boston,  etc.,  Fairehild  v.  New  Orleana,  etc.,  R.  Co., 

R.  Co.,  104  Mass.  117,  6  Am.  Rep.  60  Miss,  931,  45  Am.  Rep.  427;  Bro- 

200;  Carsten  v.  Northern  Pae.  R.  Co..  kaw  v.  New  Jersey  R.,  etc.,  Co.,  32 

44  Minn.  454,  47  N.  W.  49,  20  A.  S.  N.  J.  L.  328,  90  Am.  Dec.  659;  Isaacs 

R.  589,  9  L.R.A.  688;  Hrokaw  v.  New  v.  Third  Ave.  R.  Co.,  47  N.  Y.  122, 

Jersey  R.,  etc.,  Co.,  32  N.  J.  L.  328,  7  Am.  Rep.  418;  Rounds  v.  Delaware, 

90  Am.  Dec.  659;  Sanford  v.  Eighth  etc.,  R.  Co.,  64  N.  Y.  129,  21  Am. 

Ave.  R.  Co.,  23  N.  Y.  343,  80  Am.  Rep.  597. 

Dec.  286;  Higgins  v.  Watervleit  Turn-  9.  Central  R.  Co.  v.  Brown,  113  Ga. 

pike,  etc.,  Co.,  46  N.  Y.  23,  7  Am.  414,  38  S.  E.  989,  84  A.  S.  R.  250; 

Rep.  293;  Jackson  v.  Second  Ave.  R.  ]\Ioore  v.  Fitchbui^  B.  Corp.,  4  Gray 

Co.,  47  N.  Y.  274,  7  Am.  Rep.  4-18;  {Mass.)  465,  64  Am.  Dec.  83;  Brokaw 

Shea  V.  Sixth  Ave.  R.  Co..  62  N.  Y.  v.  New  Jersey  R.,  etc.,  Co.,  32  N.  J.  L. 

ISO,  20  Am.  Rep.  480  j  Rounds  v.  328,  90  Am.  Deo.  659. 
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tract  or  tort.*'  But  a  receiver  is  usually  authorized  to  incur  such 
liabilities  as  may  be  necessary  to  accomplish  tlie  purposes  of  his 
appointment,  and  these  and  claims  for  damages  for  injuries  to  per- 
son or  property  during  the  receivership,  caused  by  the  torts  of  the 
receiver's  agents  and  employees,  are  classed  as  a  part  of  the  operating 
expenses  of  the  corporation,  and  payable  as  other  necessary  expenses 
of  the  receivership.^'  So  where  the  net  income  derived  from  the  busi- 
ness during  the  receivership  is  diverted  from  the  payment  of  such 
operating  expenses,  and  applied  to  the  permanent  improvement  of  the 
property  of  the  corporation,  and  the  receiver  is  afterward  discharged, 
and  the  property  is  again  turned  over  to  the  corporation,  in  such  case 
the  corporation  is  liable  for  torts  during  the  receivership  to  the  extent 
of  the  net  income  so  applied.'*  This  matter  is  fully  treated  in  another 
connection.** 


Knowledge  of  O^cer  or  Agent  tu  Knowledge  of  Corporaiion  and  Vice 

Vena 

656.  In  General. — In  accordance  with  a  well  known  rule  of  the  law 
of  agency,  notice  to  corporate  officers  or  agents  within  the  scope  or 
apparent  scope  of  Hhtit  authority  is  attributed  to  the  corporation.'^ 

10.  Brunner  v.  Central  Glass  Co.,  Southern  R.  Co.  v.  Grant,  136  Ga.  303, 
18  Ind.  App.  174,  47  N.  E.  686,  63  A.  71  S.  E.  422,  Ann.  Cas.  1912C  472; 
S.  B.  339.  See  KeceivebS.  Indiana,  etc.,  Co.  v.  SwanneH,  157  lU. 

11.  Bartlett  «.  Cicero  Light,  etc.,  616,  41  N.  E.  989,  30  L.R.A.  290; 
Co.,  177  111.  68,  52  N.  E.  339,  69  A.  S.  Pittsburgh,  etc.,  R.  Co.  v.  Ruby,  38 
R.  206,  42  L.R.A.  715;  Ohio,  etc.,  R.  Ind.  294,  10  Am.  Rep.  Ill;  Ohio,  etc., 
Co.  V.  Davis,  23  Ind.  553,  85  Am.  Dee.  Ry.  Co.  v.  Collam,  73  Ind.  261,  38 
477;  Metz  v.  Buffalo,  etc.,  R.  Co.,  58  Am.  Rep.  134;  Wickcraham  v.  Chicago 
N.  Y.  61,  17  Am.  Rep.  201.  Zinc  Co.,  18  Kan,  481,  26  Am.  Rep. 

12.  Knickerbocker  v.  MeKindley,  784;  Fairfield  Sav.  Bank  v.  Chase,  72 
etc.,  Co.,  172  111.  535,  50  N.  E.  330,  64  Me.  226,  39  Am.  Rep.  319  and  note; 
A,  S.  R.  54;  Bartlett  v.  Cicero  Light,  Hofltaian  Steam  Coal  Co.  v.  Cum- 
etc,  Co.,  177  lU.  68,  52  N.  B.  339,  69  berland  Coal,  etc.,  Co.,  16  Md.  456, 
A.  8.  R.  206.  77  Am.  Dec.  311;  Melledge  t?.  Boston 

13.  Bartlett  «.  Cicero  Light,  etc..  Iron  Co.,  5  Cush.  (Mass.)  158,  51 
Co.,  177  111.  68,  52  N.  E.  339,  69  A.  S.  Am.  Dec.  59;  Hayward  v.  National 
R.  206;  Texas  Pac.  Ry.  Co.  D.  Johnson,  Ins.  Co.,  52  Mo.  181,  14  Am.  Rep. 
76  Tex.  421, 13  S.  W.  463,  18  A.  S.  R.  400;  Merchants'  Nat.  Bank  of  Kansas 
60;  Texas,  etc.,  Ry.  Co.  v.  Brick,  83  City  v.  Lovitt,  114  Mo.  519,  21  S.  W. 
Tex.  526, 18  S.  W.  947, 29  A.  S.  R.  675.  825,  35  A.  S.  R.  770;  Campbell  «. 

14.  See  Receivers.  Merchants',  etc,  Pire  Ins.  Co.,  37  N. 

15.  Birmingham  Trust,  etc.,  Co.  v.  H.  35,  72  Am.  Dee.  324;  Wheeler  v, 
Louisiana  Nat.  Bank,  99  Ala.  379,  Grand  Trunk  R.  Co.,  70  N.  H.  607, 
13  So.  112,  20  L.R.A.  600;  Denver,  50  Atl.  103,  54  L.R.A.  955;  Crajjer 
etc.,  R.  Co.  D.  Conway,  8  Colo.  1,  5  v.  Hadley,  99  N.  Y.  131,  1  N.  E.  537, 
Pac.  142,  54  Am.  Rep.  537;  Veasey  «.  62  Am.  Rep.  9;  Washburn  c.  Inter- 
Graham,  17  Ga.  99,  63  Am.  Dec.  228;  mountuB  Min.  Co.,  £6  Ore.  678,  109 
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In  order  to  impute  to  a  corporation  the  knowledge  of  or  notice  to  an 
alleged  t^cer  or  agent  of  the  corporation,  such  othcer  or  agrat  must 
have  been  in  fact  the  officer  or  agent  of  the  corporation  and  acting 
within  the  scope  of  his  authority.*'  So  knowledge  which  comes  to 
an  officer  of  a  corporation  through  his  private  transactions,  and 
beyond  the  range  of  his  official  duties,  is  not  notice  to  the  corpora^ 
tion,  although  he  is,  at  the  time,  the  managing  agent  of  the  cor- 
poration,*' or  the  president  thereof.'*  While  it  has  been  held  that 
knowledge  acquired  by  a  person  before  becoming  the  agent  of  a 
corporation  cannot  be  imputed  to  tlie  corporation  after  the  inception 
of  the  agency,**  the  later  and  better  considered  cases  shoir  jhat  this 
is  not  the  correct  doctrine.*"  When  an  agent  of  a  corporation  is  also 
an  agent  of  another  corporation,  and  there  are  mutual  dealings  between 
the  corporations  through  the  intervention  of  such  agent,  the  question 

Pttc.  382,  Ann.  Caa.  1912C  357;  Bank  tile,  etc,  Co.,  60  W.  Va.  42,  53  S.  E3. 

of  Pittsburgh  t>.  Whitehead,  10  Watts  908,  6  L.K.A.(N.S.)  311;  Congar  v. 

(Pa.)  397,  36  Am.  Dec.  18ti  and  note;  Chicago,  etc.,  R.  Co.,  24  Wis.  157,  1 

WUson  V.  McCullough,  23  Pa.  St.  440,  Am.  Kep.  164. 

62  Am.  Dec.  347;  Patterson  v.  Pitts-      Note:  36  Am.  Dee.  189. 

buig,  etc.,  R.  Co.,  76  Pa.  St.  389,  18     17.  Peoples  Bank  of  Talbotton  ». 

Am.  Rep.  412;   Cook  v.  American  Exchange  Bank,  116  Oa.  820,  43  S. 

Tubing,  etc.,  Co.,  28  E.  I.  41,  65  AH  E.  269,  94  A.  S.  R.  144;  Kearney 

641,  9  L.R.A.(N.S.)   193;  Webb  v.  Bank  v.  Froman,  129  Mo.  427,  31  S. 

Graniteville  Mfg.  Co.,  11  S.  C.  396,  W.  769,  50  A.  S.  R.  456. 

32  Am.  Rep.  479;  Standard  Oil  Co.      Note:  Ann.  Cas.  1912C  395. 

V.  Wakefield's  Adm'r,  102  "Va.  824,      18.  Merchants  Nat.  Bank  v.  Clark, 

47  S.  K.  830,  66  L.R.A.  792;  Baas  v.  139  N.  Y.  314,  37  N.  E.  910,  36  L.R.A. 

Chicago^  etc.,  R.  Co.,  42  Wis.  654,  24  710. 

Am.  Rep.  437;  Kickland  v.  Mentisha      19.  Note:  36  Am.  Dec.  190. 
Wooden- Ware  Co.,  68  Wis.  34,  31  N.     20.  Fairfield  Sav.  Eank  v.  Cbaae, 
W.  471,  60  Am.  Rep.  831;  Johnson  72  Me.  226,  39  Am.  Rep.  319;  Hay- 
V.  Ashland  First  Nat.  Bank,  79  Wis.  ward  v.  National  Ins.  Co.,  52  Mo,  181, 
414,  48  N.  W.  712,  24  A.  S.  R.  722.      14  Am,  Rep.  400. 

As  to  the  general  rule  that  notice  to     Note:  36  Am.  Dec.  190. 
an  agent  is  notice  to  his  principal,  see     "Where  information  is  casually  ob- 
Pbincipal  and  Aqent.  tained  by  an  agent  for  a  corporation, 

16.  Birmingham  Trust,  etc.,  Co.  v.  the  corporation  is  not  chatged  vith 
Louisiana  Nat.  Bank,  99  Ala.  379,  13  notice  from  the  mere  fact  of  its  agent's 
So.  112,  20  L.R.A.  600;  Pratt  Land,  knowledge,  but  if  the  corporation  act 
etc.,  Co.  V.  McCIain,  135  Ala.  452,  33  through  such  agent  in  a  matter  where 
So.  185,  93  A.  S.  R.  35;  Fairfield  Sav.  the  information  possessed  by  him  is 
Bank  v.  Chase,  72  Me.  226,  39  Am.  pertinent,  the  knowledge  of  the  agent 
Rep.  319  and  note;  Board  of  Educa-  will  be  imputed  to  the  principal.  To 
tion  V.  Robinson,  81  Minn.  305,  84  N.  bring  about  this  result  two  things  must 
W.  105,  83  A.  S.  B.  374;  Koehler  v.  concur,  viz.,  the  possession  by  the 
Dodge,  31  Neb.  328,  47  N.  W.  913,  agent  of  pertinent  information  and  his 
28  A.  S.  B.  518;  Merchants  Nat.  Bank  personal  participation  in  respeet 
V,  Clark,  139  N.  Y.  314,  34  N.  E.  910,  thereto  on  behalf  of  his  corporation." 
36  L.R.A.  710;  Wilson  v.  McCulloup:h,  WiUard  v,  Denise,  60  N.  J.  Eq.  482, 
23  Pa.  St.  440,  62  Am.  Dee.  347  ;  26  Aa  29,  36  A.  S.  B.  788. 
Thompson  «.  Laboringman's  Mercan- 
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whether  either  corporation  is  to  be  charged  with  notice  of  what  is 
known  to  the  agent  by  virtue  of  his  relation  to  the  other  corporation 
depends  upon  the  circumstances  of  each  case.'  It  would  seem  that  an 
offlctt  of  a  corporation,  by  virtue  of  his  relation  to  the  corporation,  is  " 
not  charged  with  knowledge  of  other  officers,  or  so  as  to  impute 
knowledge  to  another  corporation  of  which  he  is  also  an  officer.*  So 
while  knowledge  which  one  partner  has  will  be  held  to  be  notice  to  his 
copartner,  still  where  the  copartner  is  an  officer  of  a  corporation,  the 
constructive  notice  which  he  has  will  not  be  imputed  to  the  corporation 
of  which  he  is  an  officer.*  As  corporations  can  act  only  through 
agents,  a  finding  that  the  agent  who  transacted  the  business  in  ques- 
tion acted  without  knowledge  of  the  payment  of  a  mortgage,  in  reliance 
on  the  record,  is  a  sufiicient  finding  that  the  corporation  for  which  he 
acted  had  no  notice.*  Still  when  wi  ofKcer  of  a  corporation  is  acting 
for  it  in  a  transaction  there  exists  good  reason  for  holding  that  he 
must  be  bound  by  knowledge  possessed  by  another  officer  of  the  cor- 
poration so  as  to  charge  the  corporation.' 

657.  Knowledge  of  Director. — Knowledge  of  the  board  of  directors, 
which  has  the  general  management  of  the  corporate  affairs,  is  of 
course  imported  to  the  corporation.*  Thus  information  given  to  the 
board  of  directors  of  a  bank,  at  a  regular  meeting,  by  one  of  their 
number,  of  the  dissolution  of  a  firm  whose  paper  is  subsequently 
offered  for  discount,  is  notice  to  the  bank  notwithstanding  the  absence 
at  such  meeting  of  the  committee  whose  business  it  was  to  act  on  such 
matters.'  But  knowledge  of  some  of  the  directors  of  a  corporation 
if  not  disclosed  to  the  board  is  not  necessarily  to  be  imputed  to  the 
corporation ;  *  the  knowledge  of  a  director,  having  no  further  authority 

1.  Emerado  Farmers'  Elevator  Co.  burgh  tt.  Whitehead,  10  Watts  (Pa.) 
«.  Farmer's  Bank  of  Emerado,  20  N.  397,  36  Am.  Dec.  186  and  note. 

D.  270,  127  N.  W.  522,  29  L.R.A.  7.  Bank  of  Pittsburgh  v.  White- 
(N.S.)  567;  Lyndon  MiU  Co.  w.  Lyn-  head,  10  Watts  (Pa.)  397,  36  Am. 
don  Literary,  etc.,  Inst.,  63  Vt.  581,  Dec,  186. 

22  Atl.  575,  25  A.  S.  R.  783.  8.  Farmers',  etc.,  Bank  v.  Pavne, 

Note:  36  Am.  Dec.  193.  25  Conn.  444,  68  Am.  Dec.  362;  F'air- 

2.  Wardlaw  v.  Troy  OU  Mill,  74  field  Sav.  Bank  v.  Chase,  72  Me.  226, 
8.  C.  368,  54  S.  E.  658,  114  A.  S.  B.  39  Am.  Rep.  319;  General  Ins.  Co.  v. 
1004.  United  States  Ins.  Co.,  10  Md.  617. 

3.  Note:  Ann.  Cas.  1912C  296.         69  Am.  Dec.  174;  Commercial  Bank 

4.  Connecticut  Mut.  Life  Ins.  Co.  v.  v.  Cunningham,  24  Pick.  (Mass.)  270, 
Talbot,  113  Ind.  373,  14  N.  E.  686,  35  Am.  Dec.  322;  Innerarity  v.  Mer- 
3  A.  8.  R,  655.  chants'  Nat.  Bank,  139  Mass.  332,  1 

6.  Note:  Ann.  Cas.  1915A  856.  N.  E.  282,  52  Am.  Rep.  710;  Hights- 
6.  Farmers',  etc.,  Bank  v.  Payne,  town  J^rst  Nat.  Bank  n.  Christopher, 
25  Conn.  444,  68  Am.  Dec.  362;  40  N.  J.  L.  435,  29  Am.  Rep.  262, 
Hightstown  First  Nat.  Bank  v.  Chris-  Legrgett  v.  New  Jersey  Mfg.,  etc.,  Co., 
topher,  40  N.  J.  L.  435,  29  Am.  Rep.  1  N.  J.  Eq.  641,  23  Am.  Dec.  728: 
262;  Oleott  v.  Tioga  B.  Co.,  27  N.  T.  Westfield  Bank  v.  Gomen,  37  N.  Y. 
646,  84  Am.  Dee.  298;  Bank  of  Pitts-  320,  93  Am.  Dee.  673  and  note;  Baz4 
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than  the  poaition  itself  implies,  cannot  be  imputed  to  the  corporation  • 
On  the  other  hand,  if  a  director  is  acting  for  a  corporation  in  a  par- 
^  ticular  case  his  knowledge  will,  as  in  case  of  other  corporate  officers 
and  agents,  be  imputed  to  the  corporation.*"  And  a  director  should 
be  regarded  as,  in  some  measure,  an  organ  of  communication  between 
the  board  and  third  persons,  with  respect  to  matters  upon  which  the 
board  has  power  to  act,  and  where  a  notice  is  given  to  him,  offi- 
cially, "for  the  purpose  of  being  communicated  to  the  board,"  with 
respect  to  any  such  matter,  the  corporation  should  be  held  to  be 
charged  with  the  notice  whether  it  is  actually  communicated  or  not** 
Another  class  of  cases,  in  which  corporations  have  been  charged  with 
notice  of  facts  known  to  one  or  more  directors  and  not  communicated 
to  the  board,  are  tiiose  in  which  the  director  having  such  knowledge 
acts  as  a  member  of  the  board  upon  the  very  matter  affected  thereby, 
as  where  a  director  of  a  bank  having  notice  of  some  equity  affecting 
the  validity  of  a  note  acts  with  the  board  in  discount  of  such 
note.** 

658.  Knowledge  of  Stockholder. — Notice  to  an  individual  cor- 
porator or  stockholder,  if  he  is  not  constituted  by  the  charter  or  by-laws 
an  organ  of  communication  between  the  corporation  and  those  who 
deal  with  it,  is  not  notice  to  it"  Still  it  would  seem  .that  if  all  of  the 
stockholders  had  knowledge  of  certain  facts,  such  knowledge  should 
be  imputed  to  the  corporation.**  So  where  one  who  owns  practically 
all  the  stock  of  a  corporation  and  is  its  general  manager,  enters  into 
dealings  with  another  chiefly  for  his  own  benefit  and  that  of  his  cor- 
poration, his  knowledge  concerning  the  transaction  will  be  imputable 
to  bis  corporation.** 

«.  Penn  Mut.  F.  Ins.  Co.,  153  Pa.  SL     11.  Boyd  «.  Chesapeake,  etc.,  Canal 
267,  26  AU.  1124,  34  A.  S.  R.  704;  Co-  17  Md.  196,  79  Am.  Dec  64& 
Wardlaw  «.  Troy  Oil  Mill  Co.,  74  S.     Note:  3«  Am.  Dec.  196. 
C.  368,  64  S.  E.  658,  114  A.  &  a     12.  Hightstown  First  Nat.  Bank  «. 
1004.  Christopher,  40  N.  J.  L.  435,  29  Am. 

Notes:  36  Am.  Dee.  196;  39  Am.  Dec  262. 
Eep.  326.  Note:  36  Am.  Rep.  197. 

9.  Farmers*  etc..  Bank  v.  Payne,  25  18.  Mercantile  Nat.  Bank  v.  Par- 
Conn.  444,  68  Am.  Dec.  362;  Kearney  sons,  64  Minn.  56,  65  N.  W.  826,  40 
Bank  u.  Froman,  129  Mo.  427,  31  S.  A.  S.  E.  299;  Bank  of  Pittsburgh  c. 
W.  769,  60  A.  S.  R.  456;  Hightstown  Whitehead,  10  Watts  (Pa.)  397,  36 
First  Nat.  Bank  u.  Christopher,  40  N.  Am.  Dec.  186  and  note;  'Wilson  «. 
J.  L,  435,  29  Am.  Rep,  262;  West-  McCuIlough,  23  Pa.  St.  440,  62  Am. 
field  Bank  «.  Comen,  37  N.  Y.  320,  Dec.  347. 

93  Am.  Dec.  573;  Wardlaw  ».  Troy  14.  Mercantile  Nat.  Bank  «.  Par- 
Oil  Mill  Co.,  74  S.  C.  368,  64  8.  E.  sons,  54  Minn.  56,  65  N.  W.  825,  40 
658,  114  A.  S.  R.  1004.  A.  S.  R.  299. 

Notes:  36  Am.  Dee.  197;  39  Am.  15.  Lea  v.  Iron  Belt  Mercantile  Co., 
Rep.  326.  147  Ala.  421,  42  So.  415, 119  A.  S,  K. 

10.  Smith  v.  Sooth  Royalton  Bank,  93,  8  L.R.A.(N.8.)  279. 
.12  Vt  341,  76  Am.  Dec.  179. 
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659.  Qualifications  of  General  Rule. — ^An  exception  to  the  general 
rule  that  notice  to  an  agent  is  notice  to  his  principal  arises  in  case  of 
such  conduct  of  the  agent  as  raises  a  clear  presumption  that  he  would 
not  communicate  the  fact  in  controversy,  as  where  the  agent  acts  fnr 
himself  in  his  own  interest  and  adversely  to  that  of  the  principal : 
and  this  rule  is  applied  to  officers  and  agents  of  a  coi7>oration.i'  So 
where  a  corporate  officer  or  agent  is  engaged  in  committing  an  inde- 
pendent fraud  on  his  own  account  and  the  facts  to  be  imputed  relate 
to  this  fraudulent  act^  the  corporation  is  not  charged  with  the  knowl- 
edge of  the  officer  or  agent.*®  Similarly  where  th^pre^dent  of  a 
corporation  borrows  money  from  another  corporation  of  which  he 
is  also  president,  kuowlcdge  of  his  intention  to  misappropriate  the 
money  to  his  own  use  will  not  be  imputed  to  the  latter  corporation; 
likewise  where  an  officer  transfers  to  the  corporation  for  value  com- 
mercial paper  which  he  owns,  his  knowledge  of  its  invalidity  or  of 

16.  See  Principal  and  Agent.        63  Vt  581,  22  At!.  576,  25  A.  S.  R. 

17.  J.  J.  McCaskill  Co.  v.  U.  S.,  216  783. 

U.  S.  504,  30  S.  Ct.  386,  54  U.  S.  Notes:  36  Am.  Dec.  191;  6  Ann. 

(L.  ed.)  590;  Frenkel  v.  Hudson,  82  Cas.  679. 

Ala.  158,  2  So.  758,  60  Am.  Rep.  736;  18.  Lamson  v.  Beard,  94  Fed.  30, 

ArUngton  Brewing  Co.  v.  Bluethen-  36  C.  C.  A.  56,  45  L.R.A.  822;  Frenkel 

thai,  36  App.  Cas.  (D.  C.)  209,  Ann.  v.  Hudson,  82  Ala.  158,  2  So.  758, 

Cas.  1912C  294  and  note ;  People's  60  Am.  Rep.  736 ;  Seavems  v.  Presby- 

Bank  v.  Exchange  Bank,  116  Ga.  820,  terian  Hospital,  173  111.  414,  50  N. 

43  S.  E.  269,  94  A.  S.  R.  144;  Seav-  E.  1079,  64  A.  S.  R.  125;  Wickersham 

ems  V.  Presbyterian  Hospital,  173  111.  tJ.  Chicago  Zinc  Co.,  18  Kan.  481,  26 

414,  50  N.  E.  1079,  64  A,  S.  R.  125;  Am.  Hep.  784;  Commercial  Bank  v. 

Wickersham  v.  Chicago  Zinc  Co.,  18  Cunningham,  24  Pick.   (Mass.)  270, 

Kan.  481,  26  Am.  Rep.  784;  Commer-  35  Am.  Dec.  322;  Innerarity  v.  Mer- 

cial  Bank  v.  Cunningham,  24  Pick,  chants'  Nat.  Bank,  139  Mass.  332,  1 

(Mass.)  270,  35  Am.  Dee.  322;  Dorr  v.  N.  W.  282,  52  Am.  Rep.  710;  Mer- 

Life  Ins.  Clearing  Co.,  71  Minn.  38,  chants'  Nat.  Bank  v.  Lovitt,  114  Mo. 

73  N.  W.  635,  70  A.  S.  R.  309;  Mer-  519,  21  S.  W.  825,  35  A.  S.  R.  770: 

chants'  Nat.  Bank  v.  Lovitt,  114  Mo.  State  Bank  v.  Mathews,  45  Neb.  659, 

519,  21  S.  W.  825,  35  A.  S.  R.  770;  63  N.  W.  930,  50  A.  S.  R.  565;  Brook- 


Atl.  1067,  136  A.  S.  R.  874;  Wardlaw  LJI.A.  732. 
V.  Troy  Oil  Mil!  Co.,  74  S.  C.  368,  64  .  19.  Chestnut  St.  Trust,  etc.,  Co.,  v. 
S.  E.  658, 114  A.  S.  R.  1004;  Lyndon  Record  Pub.  Co.,  227  Pa.  St  236,  75 
Mill  Co.  V.  Lvndon  Literary,  etc.,  Inst.,  AtL  1067,  136  A.  8.  E.  874. 


181  Pa.  St.  327,  37  Atl.  550,  59  A.  S. 
R.  650;  Chestnut  St.  Trust  Co.  v. 
Record  Pub.  Co.,  227  Pa.  St.  235.  75 


Koehler  v.  Dodge,  31  Neb.  328,  47  N. 
W.  913/28  A.  S.  B.  618;  Hightstown 
Fixst  Nat.  Bank  v.  Christopher,  40  N. 
J.  L.  435,  29  Am.  Rep.  262;  Schiessin- 
ger  c.  Forest  Products  Co.,  78  N.  J.  L. 
637,  76  AU.  1024,  138  A.  S.  R.  627, 
30  L.R.A.(N.S.)  347;  Gunster  v. 
Scranton  Illuminating  Heat,  etc.,  Co., 


house  V.  Union  Pub.  Co.,  73  N.  H.  368, 
62  Atl.  219,  Ul  A.  S.  R.  623,  6  Ann. 
Cas.  675  and  note,  2  L.R.A.(N.S.)  993 
and  note ;  Hightstown  First  Nat.  Bank 
«.  Christopher,  40  N.  J.  L.  435,  29 
Am.  Rep.  262;  Commercial  Bank  v. 
Burgwyn,  110  N.  C.  267, 14  8.  E.  633, 
17  L.R.A.  326;  Gunster  v.  Scranton 
Illuminating  Heat,  etc.,  Co.,  181  Pa. 
St.  328,  37  AU.  550,  59  A,  S.  R.  650; 
National  Bank  of  Commerce  b.  Fce- 
ney,  9  S.  D.  550,  70  N.  W.  874,  46 
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existing  defenses  to  its  enforcement  will  not  be  imputed  to  the  cor- 
poration ;  *®  still  if  the  officer  or  agent  whose  knowledge  is  sought  to 
i)e  imputed  to  the  corporation,  though  he  acts  for  himself  or  a  third 
person,  is  also  the  sole  representative  of  the  corporation  in  the  trans- 
action in  question,  his  knowledge  will  according  to  the  prevailing  view 
be  imputed  to  the  corporation.*  On  the  other  hand  there  is  authority 
for  the  position  that  the  knowledge  of  an  officer  of  a  corporation  will 
not  be  imputed  to  the  corporation  in  a  case  where  business  is  trans- 
acted by  him  in  his  official  capacity  on  the  one  side^  and  as  an  indi- 
vidual on  the  other  side,  and  where  he  transacts  it  with  reference  to 
his  own  interest  and  without  regard  to  the  interest  of  the  corporation.* 

660.  Ixaputing  Knowledge  of  One  Officer  to  Another  as  Individual. — 
On  principle,  it  would  seem  that  an  olHcer  of  a  corporation,  by  virtue 
of  his  relation  to  the  corporation,  is  not  charged  individually  with 
knowledge  possessed  by  other  officers.*  On  the  other  hand  there  is 
good  authority  for  the  position  that  the  knowledge  of  one  officer  of 
a  corporation,  which  is  imputable  to  the  corporation,  will  also  be 
imputed  to  another  director  and  managing  officer  of  the  corporation 
so  as  to  affect  him  as  an  individual.* 

AdmdssionB  and  Declarations  by  Corporate  Officers  and  Agents 

661.  In  General. — The  admissibility  in  evidence  of  admissions  and 

declarations  by  officers  and  agents  of  corporations  rests  on  the  same 
principles  as  apply  to  other  agents;  *  and  it  is  the  well  recognized  gen- 

20.  Arlington  Brewing  Co.  v.  Bine-  327,  37  AtL  550,  69  A.  S.  B.  650. 

thenthat,  36  App.  Cas.  (D.  G.)  209,  3.  King  v.  Dosaie,  139  U.  S.  166,  U 

Ann.  Cas.  19120  294  and  note;  Mer-  S.  Ct.  465,  35  U.  S.  (L.  ed.)  84; 

ehantE^  Nat.  Bank  v.  Lovitt,  114  Mo.  Wa^bum  v.  Inter-Monntain  Mining 

619,  21  S.  W.  825,  35  A.  S.  B.  770.  Co.,  66  Ore.  578,  109  Pae.  382,  Ann. 

Note:  6  Ann.  Cas.  681.  Cas.  19120  357.    See  also  Rudd  «. 

1.  Morris  v.  Geoigia  Loan,  etc.,  Co.,  Robinson,  126  N.  Y.  113,  26  N.  £. 
109  Oa.  12,  34  8.  E.  378,  40  LJLA.  1046,  22  A.  S.  R.  816,  12  L.R.A.  473. 
506;  Atlantic  Cotton  Mills  v.  Indian  Notes:  48  Ii.R.A.(N.'S.)  63;  Ann. 
Orchard  Mills,  147  Mass.  268,  17  N.  Gas.  1915A  856. 

E.  496,  9  A.  S.  R.  608;  Gomraereial  4.  HeCarty  v.  Kcpreta,  24  N.  D. 
Bank  v.  Bnrgwyn,  110  N.  C.  207,  14  39o,  139  N.  W.  992,  Ann.  Cas.  1915A 
S.  K.  623,  17  L.R.A.  326;  Emeiado  834  and  note,  48  L.R.A.(N.S.)  65  and 
Farmers'  Elevator  Co.  v.  Farmers'  note.  See  also  United  Society  of 
Bank.  19  N.  D.  270,  127  N.  W.  522,  Shakers  v.  Underwood,  9  Bush  (Ky.) 
29  I..RA.(N.S.)  567;  National  Bank  609,  15  Am.  Rep.  731. 
of  Commerce  v.  Feeney,  9  S.  D.  660,  5.  Whitney  v.  Wairener,  84  Minn. 
70  N.  W.  874,  46  L.R.A.  732.  211,  87  N.  W.  602,  87  A.  S.  R.  351; 

Notes:  36  Am.  Dec.  194;  2  L.B.A.  Rnmbou^h  v.  Southern  Imp.  Co.,  112 
(N.S.)  994;  6  Ann.  Cas.  682.  N.  C.  751,  17  S.  E.  536,  34  A.  S.  R. 

2.  lipurey  v.  Bank  of  Baton  Rouge,  628;  Onzzam  v.  German  Union  F.  Ins. 
131  La.  30,  58  So.  1022,  Ann.  Cas.  Co.,  155  N.  G.  330,  71  S.  B.  434,  Ann. 
1913E  1168;  Gunstcr  v.  Seranton  II-  Cas.  1912C  362.  See  Advissioks  and 
luminating  Heat,  etc.,  Co.,  181  Pa.  St.  Dsclasations,  vol.  1,  p.  512. 
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eral  rule  that  the  adznissioiis  and  repieeentations  of  the  officers  or 
Bgente  of  a  corporation,  made  during  the  transaction  of  the  buainen 
intrusted  to  them  or  within  the  actual  or  apparent  scope  of  their 
authority,  are  admissible  in  evidence  against  the  corporation  •  The 
silence  of  an  officer  who  is  acting  within  the  scope  of  his  authority 
may  amount  to  an  admission  which  will  bind  the  corporation.^  So 
the  declarationa  of  an  officer  of  a  corporation,  who  had  no  authority 
to  bind  it  by  his  statements,  may  be  admissible  if  mode  in  the  course 
of  negotiations  for  the  corporation  by  himself  and  the  president,  and 
in  the  presence  of  the  latter,  who  did  not  dissent  therefrom.^  Acts 
and  admissions  of  corporation  officers  may  be  admissible  in  evidence 
against  it  in  relation  to  matters  intrusted  to  them,  although  they  are 
also  officers  in  another  corporation  in  whose  interest  the  evidence  is 
offered.'  And  it  has  been  hold  that  when  a  corporation  employs  an 
investigator,  with  respect  to  the  trial  of  actions  against  it,  "to  see  to  the 
witnesses,"  to  take  statements,  and  to  interview  witnesses,  including 
those  who  expect  to  be,  as  well  as  those  who  are,  witnesses,  without 
limitation  as  to  the  means  to  be  employed,  the  investigator's  act  to 
promote  the  interest  of  the  corporation,  by  attempting  to  bribe  a 
witness  to  testify  falsely  in  its  favor,  is  within  the  scope  of  the  business 
intrusted  to  him,  and  is,  therefore,  the  act  of  the  corporation.  Hence, 
evidence  of  such  act  is  admissible  against  the  corporation  without  proof 
of  some  corporate  act  expressly  authorizing  the  agent  to  tamper  with 
the  witness.'**  On  the  other  hand,  in  order  to  render  admissions  of 
corporate  officers  or  agents  admissible  against  the  corporation  they 
must  have  been  made  while  such  officers  or  agents  were  acting  for  the 
corporation  and  within  the  scope  or  apparent  scope  of  their  authority. 
The  declarations  or  admissions  must  be  made  in  their  official  capacity 
and  not  in  their  capacity  as  individuals. So  representations  of  an 


C  Pauly      Pauly,  107  Cal.  8,  40  173  Mo.  356,  73  S.  W.  645,  96  A.  S.  R. 

Pae.  29,  48  A  S.  H.  98;  California  515,  61  L.R.A.  464;  Younee  v.  Broad 

Ins.  Co.  17.  Gracey,  15  Colo.  70,  24  River  Lumber  Co.,  165  N.  C.  239,  71 

Pae,  677,  22  A.  S.  R.  376;  Tryou  v.  S.  E.  329,  Ann.  Cas.  1912C  107  and 

White  &  Corbin  Co.,  62  Conn.  161,  note;  Gazzam  «.  Qenuan  Union  F. 

25  Atl.  712,  20  L.R.A.  291;  Chicago,  Ins.  Co.,  155  N.  C.  330,  71  S.  E.  434, 

et&,  R.  Co.  V.  Colanan,  18  III.  297,  68  Ann.  Caa.  1912C  362. 

Am.  Deo.  544;  ConBolidated  lee  Maeh.  Note:  131  A.  S.  R.  311. 

Co.  V.  Keifer,  134  111.  481,  26  N.  E.  7.  Note:  Ann.  Cas.  1912C  110. 

799,  23  A.  B.  B.  688,  10  L^A  696  ;  8.  Holmes  v.  Turner's  Falls  Co., 

Adams  Exp.  Go.  v.  Harris,  120  Ind.  150  Mass.  635,  23  N.  E.  305,  6  L.R.A. 

73,  21      E.  340,  16  A  S.  R.  315,  7  283. 

LJIA.  214;  Pattison  v.  Gulf  Bag  Co.,  9.  Pauly  v.  Pauly,  107  Cal.  8,  40 

U6  La.  963,  41  So.  224,  114  A.  S.  B.  Pac.  29,  48  A.  S.  R.  98. 

670;  Uelledge  v.  Boston  Iron  Co.,  fi  10.  Nowack  v.  Metropolitan  St  R. 

Cnsb.  (Mass.)  158,  61  Am.  Deo.  69;  Co.,  166  N.  T.  433,  60  N.  E.  33,  62 

Hoknes  «.  Turner's  FaHs  Co..  160  A.  8.  B.  691,  64  L.R.A.  592. 

Mass.  636,  .23  N.  E.  306,  6  L.BA.  IL  Fogg  «.  Pew.  10  Gray  (Haas.) 

283;  Stata  «.  Armour  Paoking  Co.,  400,  71  Am.  Dee.  662;  Browning  « 
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ofiicer  of  a  corporation,  made  in  his  own  interests  and  against  the 
interests  of  the  corporation,  cannot  be  treated  by  the  person  to  whom 
made  as  being  the  representations  of  the  corporation  *•  Of  course 
if,  at  the  time  of  making  the  declaration,  the  officer  is  no  longer 
connected  with  the  corporation,  the  declaration  is  inadmissible  against 
the  corporation.^*  And  in  a  number  of  cases  the  rule  with  respect 
to  declarations  of  agents  as  to  past  events  has  been  applied  to  corporate 
officers,  and  the  unauthorized  declarations  of  such  officers  made  after 
the  closing  of  the  transaction  with  respect  to  which  the  declarations 
were  made  have  been  held  to  be  inadmissible.^*  Thus  while  the  acts 
and  declarations  of  the  trustees  of  a  congregation,  in  their  official 
capacity,  before  and  after  incorporation,  are  admissible  in  evidence 
against'  such  congregation,  their  admissions  made  after  the  fact  are 
not  admissible.'*  So  admissions  and  declarations  of  the  officers  of  a 
corporation  made  after  it  has  discounted  a  note  are  not  admissible 
to  prove  knowledge  on  the  part  of  the  corporation  that  such  note, 
though  apparentiy  the  note  of  the  signers  thereof,  was  intended  to  be 
the  note  of  a  corporation  of  which  they  were  officers.'*  It  has  been 
held  that  a  corporation  is  not  bound  by  the  declarations  of  its  officers 
or  agents  while  on  the  witness  stand,  on  the  ground  that  while  testify- 
ing they  are^not  acting  for  the  corporation  but  for  themselves  indi- 
vidually.'^ 

662,  Application  of  Rules  to  Various  Officers  and  Agents. — ^The 
admis^bility  of  tiie  admissions  and  declarations  of  the  president  of  a 
corporation  depends  on  whether  they  were  made  while  he  was  dis- 
charging his  official  duties  and  in  reference  to  a  matter  within  the 
scope  of  his  authority.**  If  made  under  such  circumstances  the  dec- 

Hinkle,  48  Minn.  544,  61  N.  W.  605,  ber  Co.,  155  N.  C.  239,  71  S.  B.  329, 

31  A.  S.  R.  691;  Yoanee  v.  Broad  Ann.  Cas.  1912C  107  and  note;  Gaz- 

Biver  Lumber  Co.,  155  N.  C.  239,  71  zam  u.  German  Uuion  P.  Ins.  Co.,  156 

S.  E.  329,  Ann.  Cas.  1912C  107  and  N.  C.  330,  71  S.  E.  434,  Ann.  Ct». 

note;  Lytton  v.  Marion  Mfg.  Co.,  157  1912C  362. 

N.  C.  331,  72  S.  E.  1055,  Ann.  Cas.  Note:  8  Am.  Dec  718. 

1913C  358;  Stewart  v.  Huntington  15.  Magill  v.  Kauffman,  4  Serg.  A 

Bank,  11  Serg.  &  R.  (Pa.)  267,  14  R.  (Pa.)  317,  8  Am.  Dec.  713. 

Am.  Dec.  628  and  note.  16.  Merchants'  Nat.  Bank  v.  Claik, 

Note:  131  A.  S.  R.  311.  139  N.  Y.  314,  34  N.  £.  910,  36  A. 

12.  Wheeler  v.  Home  Sav.,  etc^  S.  B.  710. 

Bank,  188  III.  34,  68  N.  B.  698,  80     17.  Note:  Ann.  Cas.  1912C  110. 

A.  S.  B.  161.  18.  Chicago,  etc.,  B.  Co.  «.  Coleman, 

13.  Note:  Ann.  Cas.  1912C  110.       18  lU.  297,  68  Am.  Dec.  644;  North- 

14.  Bank  of  United  States  v.  Dand-  rup  v.  Mississippi  Valley  Ins.  Co.,  47 
ridge,  12  Wheat.  64,  6  U.  S.  (L.  ed.)  Mo.  435,  4  Am.  Rep.  337;  Ivee  e. 
552;  Merchants'  Nat.  Bank  v.  Clark,  Atlantic,  etc,  B.,  Co„  142  N.  C.  131, 
139  N.  T.  314,  34  N.  E.  910,  36  A.  S.  55  S.  E.  74, 115  A.  fif.  B.  732,  9  Ann. 

B.  710;  Bumbough  v.  Southern  Imp.  Caa.  188. 

Co^ll2  N.  C.  751, 17  S.  E.  536,  34  A.     Note:  Ann.  Cas.  1912C  IIL 
B.  B.  628;  Yoanee  v.  Broad  Bivor  Lnm- 
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larations  of  the  president  are  admissible.**  If,  however,  the  president 
waa  not  acting  within  the  scope  or  apparent  scope  of  his  authority 
his  admissions  or  declarations  are  not  admissible  against  the  cor- 
poration.** The  fact  that  a  person  is  vice-president  of  a  corporation 
does  not  itself  iniply  that  he  has  authority  to  make  admissions  for 
the  corporation.'  On  the  other  hand  a  vice  president's  declarations 
made  in  connection  with  a  matter  in  which  he  is  acting  as  agent  for 
the  company  are  admissible.*  So  the  mere  fact  that  a  person  making 
an  admission  is  secretary  of  a  corporation  does  not  render  such  admis- 
sion admissible  agtdnst  the  corporation ;  but  there  can  be  no  question 
as  to  the  admissibility  of  statements  made  in  respect  to  matters  within 
the  scope  of  his  authority  and  in  the  course  of  the  business  intrusted 
to  his  management.'  Declarations  of  tlie  treasurer  of  a  corporation 
are  likewise  within  the  rule  that  they  are  not  admissible  against  the 
corporation  merely  on  account  of  the  declarant's  relationship  to  it> 
But  declarations  and  admissions  of  a  treasurer  relating  to  a  current 
transaction  and  made  within  the  scope  or  apparent  scope  of  his 
authority  are  admissible.^  The  mere  fact  that  a  declarant  is  a  director 
of  a  corporation  does  not  render  his  admissions  or  declarations  admis- 
sible against  the  corporation ;  •  but  the  declarations  of  a  director  are 
admissible  if  made  in  connection  with  the  performance  of  special  duties 
delegated  to  him  by  the  corporation.'  Unquestionably  the  admissions 
of  individual  members  of  a  corporation,  which  were  not  made  in  the 
exercise  of  any  corporate  duty,  are  not  admissible  in  evidence  against 
the  corporation ;  *  but  where  a  person  is  not  merely  an  officer  or  agent, 
but  substantially  the  owner  and  principal,  as  where  he  is  the  active 
manager  of  the  corporation  and  practically  the  sole  stockholder, 
courts  may  fairly  open  a  wider  door  to  the  admission  of  the  state- 
ments of  such  person.'*  Where  a  corporation  invests  an  agent  with 
general  authority  to  adjust  claims  against  it,  the  declarations  of  that 
agent,  made  while  endeavoring  to  secure  an  adjustment  of  the  claim, 

19.  Chicago,  etc.,  R.  Co.  v.  Cole-  211,  87  N.  W.  602,  87  A.  S.  B.  351. 
man,  18  IlL  297,  68  Am.  Dec.  544.         Note:  Ann.  Caa.  1912C  114. 

20.  Goetz  V.  Kansas  City  Bank,  119      5.  Note:  Ann.  Caa.  1912C  114. 

U.  S.  551,  7  S.  Ct.  318,  30  U.  S.  (L.  6.  Hartford  Bank  v.  Hart,  3  Day 
cd.)  515;  Browning  v.  HinkJe,  48  (Conn.)  491,  3  Am.  Dec.  274;  Brown- 
Minn.  544,  51  N.  W.  605,  31  A.  S.  R.  ing  v.  Hinkle,  48  Minn.  544,  51  N.  W. 
691;  Lyons  First  Nat.  Bank  v.  Ocean  605,  31  A.  S.  R.  691;  Westminster 
Nat.  Bank,  60  N.  Y.  278,  19  Am.  Rep,  Nat.  Bank  v.  New  England  Electrical 
181.  Works,  73  N.  H.  4G5,  62  Atl.  971,  111 

Note:  14  L.R.A.  359.  A.  S.  R.  637,  3  L.R.A.(N.S.)  551. 

1.  Younce  v.  Broad  River  Lumber     Note:  Ann.  Cas.  1912C  114. 
Co.,  155  N.  C.  239,  71  S.  E.  329,  Ann.      7.  Note:  Ann.  Cas.  1912C  115. 
Cas.  1912C  107  and  note.  8.  Hartford  Bank  v.  Hart,  3  Day 

2.  Note:  Ann.  Caa.  1912C  113.         (Conn.)  491,  3  Am.  Dec.  274. 

3.  Note:  Ann.  Cas.  1912C  113.  9.  Note:  Ann.  Cas.  1912C  110. 

4.  Whitney  v.  Wagener,  84  Mian. 
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are  competent  evidence  gainst  his  principal.'*  So  the  statements  of 
the  manager  of  a  corporation  are  admissible  against  it  to  show  that  it 
authorized  the  publication  of  a  libel.^' 

Ratification 

663.  In  General. — While  of  course  a  corporation  cannot  ratify  a 
contract  which  is  strictly  ultra  vires,  and  which  it  in  the  first  instance 
could  not  have  made,**  it  may  by  ratification  render  binding  on  it  a 
contract,  entered  into  on  its  behalf  by  its  ofiicers  or  agents  without 
authority.'*  As  a  general  rule  such  ratification  need  not  be  manifested 
by  any  vote  or  formal  resolution  of  the  corporation  or  be  authenticated 
by  the  corporate  seal;  no  higher  degree  of  evidence  is  requisite  in 
establishing  ratification  on  the  part  of  a  corporation,  than  is  requisite 
iU' showing  an  antecedent  authorization.'*  Thus  where  an  ofitieer  of 
a  corporation  makes  an  unauthorized  alteration  of  a  note  belonging  to 
the  corporation,  the  bringing  of  an  action  on  the  note  as  so  altered, 
with  knowledge  of  the  alteration,  is  a  rp,tification.*^   A  ratification  of 

10.  Adams  Exp.  Co.  *.  Harris,  120  (Ky.)  114,  33  Am.  Dee.  481;  MeUedge 
Ind.  73,  21  N.  E.  340,  16  A.  S.  R.  315,  v.  Boston  Iron  Co.,  5  Cush.  (Mass.) 
7  L.R.A.  214.  158,  51  Am.  Deo.  59 ;  Planters'  Bank  of 

11.  Pattison  v.  Gnlf  Bag  Co.,  116  Missiaaippi  v.  Sharp,  4  Smedes  &  M. 
La.  963,  41  So.  224, 114  A.  S.  R.  570.  (Hiss.)  76,  43  Am.  Deo.  470;  Spring- 

12.  Wheeler  v.  Home  Savings,  ete.,  field  First  Nat.  Bank  v.  Fricke,  75 
Bank,  188  HI.  34,  58  N.  :\  598,  80  Mo.  178,  42  Am.  Rep.  397;  Wasliing- 
A.  S.  R.  161;  Thompson  r.  West,  59  ton  Sav.  Bank  v.  Butdier's,  etc,  Bank., 
Neb.  677,  82  N.  W.  13,  49  L.R.A.  337.  107  Mo.  133,  17  S.  W.  644,  28  A.  S. 

13.  Alabama,  etc,  B.,  Co.  v.  South,  R.  405;  Henningsen  v.  Tonopah,  etc., 
etc.,  R.,  Co.,  84  Ala.  570,  3  So.  286,  R.,  Co.,  33  Nev.  208,  111  Pac.  36, 119 
S  A.  S.  B.  401;  Winer  v.  Bank  of  Pac  774,  Ann.  Cas.  1913D  1008;  Leg- 
Blytheville,  89  Ark.  435,  117  S.  W.  gett  «.  New  Jersey  Mfg.,  etc.,  Co.,  1 
232,  131  A.  8.  B.  102;  Pizley  v.  N.  J.  Eq.  541,  23  Am.  Dec  728;  North 
Western  Pac  R.  Co.,  33  Cal.  183,  Point  Consolidated  Irrigation  Co.  v. 
91  Am.  Dec.  623;  Curtin  v.  Salmon  Utah,  etc.,  Canal  Co.,  16  Utah  246,  62 
River  Hydraulic  Gold  Min.,  etc*,  Co.,  Pac  168,  67  A.  S.  R.  607,  40  L.R.A. 
141  CaL  308,  74  Pac.  851,  99  A.  S.  R.  851;  Western  Timber  Co.  v.  Kalama 
75;  Tryon  v.  White  &  Corbin  Co.,  62  River  Lumber  Co.,  42  Wash.  620,  86 


Ii0^A^'K-?^th^%^iS  1020. 
Lumber  Co.,  18  Idaho  42,  108  Pac  /°  ratification  of  unauthorized 
343,  27  L.R.A.(N.8.)  707;  Beach  c.  of  agents  gencraUy,  see  Photoipai. 
Miller,  130  111.  162,  22  N.  E.  4M,  17  agent. 

A.  S.  R.  291;  Ashley  Wire  Co.  v.  Bli-  Springfield  First  Nat.  Bank  v. 

nois  Steel  Co.,  164  HI.  149,  45  N.  E.  Fricke,  76  Mo.  178,  42  Am.  Eep.  397; 
410,  56  A.  S.  R.  187;  Sherman  Center  I*ggett  «.  New  Jersey  Mfg^  etc,  Co., 
Town  Co.  V.  Morris,  43  Kan.  282,  23  1      J.  Eq.  641,  23  AnL  Dec.  728. 
Pac  569, 19  A.  S.  R.  134;  Lathrop  v.     16.  Springfield  Tint  Nat  Bank  «. 
Commerciid,  Bank  of  Scioto,  8  Dana  Fricke,  75  Mo.  178,  42  Am.  Rep.  397. 
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an  act,  done  by  one  assuming  to  be  an  agent,  relates  back,  and  is 
equivalent  to  a  prior  authority.  When,  therefore,  the  adoption  of 
any  particular  form  or  mode  is  necessary  to  confer  the  authority 
in  the  first  instance,  there  can  be  no  valid  ratification  except  in  the 
same  manner;  and  this  rule  is  applicable  to  express  ratiHcation  by 
corporations  of  the  unauthorized  acts  of  their  officers  or  agents.^^  If 
an  express  ratification  by  the  directors  is  relied  on  to  bind  the  cor- 
poration the  ratification  must  have  been  had  at  a  properly  convened 
meeting.^* 

664.  Who  Hay  Ratify  Unauthorized  Act. — ^Ratification  cannot  give 
effect  to  an  unauthorized  act  unless  the  corporate  body  or  officer  mak- 
ing the  ratification  could  in  the  first  instance  have  authorized  the 
act.**  So  under  a  statute  making  the  stockholdera  of  a  mining  cor- 
poration a  component  part,  merely,  of  the  power  to  make  a  corporate 
mortgage,  the  stockholders  cannot  ratify  an  invalid  mortgage  made 
by  the  board  of  directors,  since  they  cannot  by  any  act  of  their  own 
make  a  mortgage."  The  authority  in  stockholders  to  ratify  and  con- 
firm the  acts  of  boards  of  directors  is  confined  to  acts  voidable  because 
of  some  reason  which  makes  the  action  of  the  directors  voidable. 
No  such  authority  exists  in  case  of  an  act  of  the  board  of  directors 
which  is  prohibited  by  law  or  which  is  against  public  policy.  In  any 
case  where  action  is  taken  by  stockholders  confirming  and  ratifying 
a  fraud  and  misapplication  of  the  funds  of  the  corporation  by  the 
directors  or  others  the  action  is  binding  only  by  way  of  estoppel  upon 
such  stockholders  as  vote  in  favor  of  such  approval.^  So  a  ratification 
of  his  own  act  by  a  majority  stockholder  and  his  dummies,  who  con- 
stitute the  board  of  directors,  cannot  purge  it  of  its  fraudulent  char- 
acter.' And  the  same  men  sitting  merely  as  temporary  stockholders 
of  a  corporation,  to  improve  what  they  have  just  done  as  directors 
thereof,  are  not  bona  fide  stockholders  for  the  purpose  of  ratifying 
their  unauthorized  act  as  directors.*  A  corporate  assignment  for  the 

1ft.  See  Pbxnoipaz.  and  Aamtr.        194,  104  A.  8.  B.  703;  Lyndon  Mill 

17.  Despatch  lane  of  Packets  *.  Co.  «.  L^mdon  Literary,  etc.,  Inat.,  63 
Bellamy  Mfg.  Ck>.,  12  N.  H.  206,  37  Vt.  581,  22  Ati.  575,  25  A.  S.  R.  783. 
Am.  Bee.  203.  SO.  Curtin  v.  Salmon  Biver  Hy- 

18.  Panly  v.  Panly,  107  Gal.  8»  40  drauHc  Oold  Mining,  etc.,  Co.,  130  Cal. 
Ptc.  29,  48  A.  S.  B.  98.  346,  62  Pae.  652,  80  A.  8.  B.  132, 141 

19.  Curtm  V.  Sahnon  Biver  Hydran-  Cal.  308,  74  Pae.  861,  99  A.  S.  R.  75. 
lie  Gold  Mining,  etc.,  Co„  130  Cu.  346,  1.  Continental  Secnritiee  Go.  v.  Bel- 
6^  Pae.  652,  80  A.  S.  R.  132;  Gush-  mont,  206  N.  Y.  7,  99  N.  E.  138,  Ann. 
man  v.  Clovsrland  Coal,  etc.,  Co.,  170  Caa  1914A  777,  51  L.R.A.<N.8.)  U2. 
Ind.  402,  84  N.  E.  769,  127  A  8.  R.  2.  Miner  o.  Belle  Isle  Ice  Co.,  93 
391,  16  L.BJl.(N.S.)  1078;  Kenyon  Mich.  97,  63  N.  W.  218,  17  LJLA. 
Bealty  Co.  v.  National  Deposit  Bank,  412. 

140  Ky.  133, 130  8.  W.  966,  31  L.BJL  S.  MeNnlte  «.  Com  Belt  Bank,  164 
(N.6.)  169;  McConnell «.  Combination  Bl.  427,  45  N.  E.  954,  66  A.  B.  R. 
Uin.,  etc,  Co.,  80  Mont.  239,  76  Pae.  203. 
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benefit  of  creditors,  unauthorized  by  the  board  of  directors,  can  be 
ratified  only  by  such  board  as  a  body,  and  not  by  Its  members  sever- 
ally* 

665.  Knowledge  of  Material  Facts. — It  is  a  general  principle  of 
agency  that  knowledge  on  the  part  of  the  principal  of  the  material 
facta  of  a  transaction  done  on  his  behalf  by  an  agent  without  authority 
19  an  essential  element  to  a  ratification  of  such  transaction,  and  this  is 
true  as  to  the  ratification  by  a  corporation  of  the  unauthorized  acts  of 
its  officers  or  agents.'  So  a  corporation  is  not  estopped  from  recovering 
moneys  fraudulently  misapplied  by  its  treasurer  in  liquidation  of  his 
debt  to  another  corporation,  by  the  fact  that  he  fraudulently  enters 
his  misappropriation  as  loans  from  the  wronged  corporation  to  other 
persons  from  whom  it  attempts  to  collect  such  supposed  loans.*  But 
an  e>cpress  ratification  amounts  in  itself  to  presumptive  evidence  of 
everything  necessary  to  sustain  it;  it  supposes  a  knowledge  of  the 
lliing  raLilied,  and  in  the  case  of  a  contract,  Uiat  its  terms  were  known ; 
and  if  there  was  any  mistake  or  misapprehension,  that  fact  must  be 
shown,' 

666.  Acquiescence. — The  assent  or  approval  of  a  corporation  to  acts 
done  on  its  account,  may  be  inferred  in  the  same  manner  that  the 
as»ent  of  a  natural  person  may  be,^  aud  it  is  well  settled  that  where  a 
corporation  with  full  knowledge  of  the  unauthorized  act  of  its  ofiicers 
or  agents  acquiesces  in  and  consents  to  such  acts,  it  thereby  ratifies 
them,*  especially  where  the  acquiescence  results  in  prejudice  to  a 

4.  Calumet  Paper  Co.  v.  Haskell  Orchard  MUls,  147  Mass.  268,  17  N. 
Show  Printing  Co.,  1'14  Mo.  331,  45  S.  E.  496,  9  A.  S.  H.  698. 

W.  1115,  66  A.  S.  R.  425.  7.  Blen  v.  Bear  River,  etc.,  Water, 

5.  Blen  v.  Bear  River,  etc.,  Water,  etc.,  Co.,  20  Cal.  602,  81  Am.  Dec.  132. 
ete.,  Co.,  20  Cal.  602,  81  Am.  Dec.  132  8.  Bank  of  State  v.  Comegya,  12 
and  note;  Pacific  Vinegar,  etc.  Works  Ala.  772,  46  Am.  Dee.  278. 

t?.  Smith,  145  Cal.  352,  78  Pac.  5o0, 104  9.  McIvtU  v.  Chesapeake,  et«.,  R., 
A.  S.  R.  42;  Ft.  Scott  First  Nat.  Bank  Co.,  175  Fed.  321,  99  C.  C.  A.  109, 
0.  Drake,  29  Kan.  311,  44  Am.  Rep.  20  Ann.  Gas.  1097;  Arkansas  South- 
646;  Kenyon  Realty  Co.  v.  National  western  R.  Co.  v.  Dickioson,  78  Ark. 
Deposit  Bank,  140  Ky.  133,  130  S.  W.  483,  95  S.  W.  802,  115  A.  S.  E.  64; 
965,  31  L.R.A.(N.S.)  169;  HofEman  Beach  v.  Miller,  130  lU.  102,  22  N.  E. 
Steam  Coal  Co.  v.  Cumberland  Coal,  464,  17  A.  S.  R.  291;  Raymond  v. 
etc.,  Co.,  16  Md.  456,  77  Am.  Dee.  311  Palmer,  41  La.  Ann.  425,  6  So.  692, 
and  note;  Busbv  v.  North  American  17  A.  S.  R.  398;  McNeil  v.  Boston 
Life  Ina.,  Co.,  40  Md.  572,  17  Am.  Chamber  of  Commerce,  154  Mass.  277, 
Rep.  634;  Atlantic  Cotton  Mills  v.  In-  28  N.  K.  245,  13  L.R.A.  559;  Horwiti 
.lian  Orchard  Mills,  147  Mass.  268,  17  v.  Equitable  Mut.  Ins.,  Co.,  40  Ma 
N.  E.  496,  9  A.  S.  R.  698;  Thompson  557,  93  Am.  Dec.  321;  Springfield 
i;.  Laboringman's  Mercantile,  etc.,  Co.,  l^irst  Nat.  Bank  v.  Fricke,  75  Mo.  178, 
60  W.  Va.  42,  53  S.  E.  908,  6  L.R.A.  42  Am.  Rep.  397;  Benbow  r.  Cook, 
(N.S.)  311.  See  also  Principal  and  116  N.  C.  324,  20  S.  E.  453,  44  A.  8. 
Agent.  B.  464;  Gordon  v.  Preston,  1  Watta 

6.  Atlantic  Cotton  Mills  «.  Infian  (Pa.)  386,  26  Am.  Dec.  76;  Greens- 
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third  person.**  There  can,  of  course,  be  no  acquiescence  which  will 

amount  to  a  ratification  without  knowledge  of  the  unauthorized  act; 
and  it  would  seem  that  where  mere  silent  acquiescence  is  relied  on  to 
show  a  ratification  it  should  generally  appear  that  the  part-ydealing 
with  the  unauthorized  officer  or  agent  should  have  been  prejudiced, 
damaged  or  misled  thereby.'*  The  mere  knowledge  on  the  part  of 
stockholders  of  a  corporation  that  a  bank  holds  its  note  does  not 
effect  a  ratification,  where  the  note  waa  executed  by  the  president 
without  authority,  in  satisfaction  of  his  individual  debt.**  So  whore 
the  unauthorized  action  of  officers  is  reported  to  the  board  of  truKtoes 
at  a  regular  meeting,  their  mere  failure  expressly  to  repudiate  such 
action,  as  where  the  matter  involved  in  the  unauthorized  act  of  a 
committee  is  resubmitted  to  the  committee  with  a  change  of  members, 
does  not  necessarily  amount  to  a  ratification.** 

667.  Receiving  Benefits. — As  a  general  rule,  if  a  corporation  with 
knowledge  of  its  agent's  unauthorized  act  receives  and  enjoys  the 
benefits  thereof,  it  impliedly  ratifies  the  unauthorized  act  if  it  is  one 
capable  of  ratification  by  parol. Thus  where  corporate  olRcers  or 
agents  without  authority  borrow  money  for  the  corporation  and  the 
money  is  received  and  used  for  tlie  benefit  of  the  corporation,  the 
corporation' ratifies  the  contract  under  whidi  the  money  is  paid.*' 

boro  Gas  Co.  v.  Home  Oil,  etc.,  Co.,  742, 109  A.  S.  R.  387,  69  L.R.A.  963; 
'222  Pa.  St.  4,  70  Atl.  940,  128  A.  S.  Barber  v.  Stroraberg-Carlson  Tel.  Mfg. 
R.  790;  Griffith  v.  Blackwater  Koom,  Co.,  81  Neb.  517,  116  N.  \V.  157,  129 
etc.,  Co.,  65  W.  Va.  6U4,  48  S.  E.  -142,  A.  S.  R.  703,  18  L.R.A.(N.S.)  680; 
69  L.R.A.  124;  Tliompson  v.  Laboring-  Despntch  Line  of  Packets  v.  Bellamy 
man's  Mercantile,  etc.,  Co.,  60  \V.  Va.  Ml^.  Co.,  12  N.  H.  205,  37  Am.  Dec. 
42,  53  S.  E.  908,  6  L.R.A.(N.S.)  311.  203;  Olcott  v.  Tioga  K.  Co.,  27  N. 

10.  Alabama,  etc.,  R.  Co.  v.  South,  Y.  546,  84  Am.  Dec.  298;  Lyndon  Sav. 
etc.,  R.  Co.,  84  Ala.  570,  3  So.  286,  Bank  v.  International  Co.,  78  Vt.  169, 
5  A.  S.  R.  401.  62  AU.  50,  112  A.  S.  R.  900;  Kick- 

11.  Lyndon  Mill  Co.  v.  Lyndon  Lit-  land  r.  Menasba  Wooden-Ware  Co., 
erary,  etc.,  Co.,  63  Vt.  581,  22  Atl.  68  Wis.  34,  31  N.  W.  471,  60  Am.  Rep. 
575,  25  A.  S.  R.  7S3.  331.   And  see  Pbincipal  and  Agent 

12.  Kenyon  Realty  Co.  tf.  National  as  to  the  rule  in  the  case  of  agents. 
Deposit  Bank,  140  Ky.  133,  130  S.  W.  generally. 

965,  31  L.R.A.(N.S.)  169.  15.  Pacific  State  Bank  v.  Coats,  205 

13.  Wilhamg  v.  Christian  Female  Fed.  618,  123  C.  C.  A.  634,  Aim.  Cas. 
College,  29  Mo.  250,  77  Am.  Dec.  569.  1913E  846;  Pauly  v.  Panly,  107  Cal. 

14.  Pacific  State  Bank  v.  Coats,  205  8,  40  Pac.  29,  48  A.  S.  R.  98;  Curtin 
Fed.  618,  123  C.  C.  A.  634,  Ann.  Cas.  r.  Salmon  River  Hydraulic  Gold  Min., 
1913E  S46;  Stilwell  v.  Webb  Press  etc.,  Co.,  141  Cal.  308,  74  Pae.  851, 
Co.,  79  Ark.  45,  94  S.  W.  915,  IIC  A.  90  A.  S.  R.  75;  Thompson  v.  Laboring- 
S.  R.  62;  Curtin  r.  Salmon  River  Hy-  man's  Mercantile,  etc.,  Co.,  60  W.  Va. 
draulie  Gold  Min.,  etc.,  Co.,  141  Cal.  42,  53  S.  E.  908,  6  L.R.A.(N.S.)  311 
308,74  Pac.  851,99  A.  S.  R.  75;  Mer-  and  note;  Reversion  Fund,  etc.,  Co.  v. 
chants'  Bank  of  Macon  u.  Georgia  Cen-  Maison  Cosway,  [1913]  1  K.  B.  (Eng.) 
tral  Bank,  1  Ga.  418, 44  Am.  Dec.  665 ;  364,  Ann.  Cas.  1913K  1106  and  note. 
Wisconsin  Lumber  Co.  v.  Greene,  etc..  Note:  3  Ann.  Cas.  1146. 
Telephone  Co.,  127  la.  350,  101  N.  W. 
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But  proof  of  a  loan  to  an  alleged  officer  or  agent  ia  not  evidence  of  a 
reception  of  the  money  by  the  corporation  if  be  had  no  authority  to 
borrow  the  money.^*  Keceiving  and  retaining  the  consideration  of  an 
unauthorized  mortgage  of  personal  estate  has  been  held  to  ratify  it.*' 
But  it  has  been  held  that  the  fact  that  the  proceeds  of  a  mortgage  on 
real  estate  have  been  applied  to  the  use  of  the  corporation  in  paying 
its  debts  or  otherwise,  is  not  sufficient  to  render  the  mortgage  binding, 
if  its  execution  was  not  properly  authorized.** 

668.  Effect  of  RatificatioB. — ^The  maxim  by  which  ratification  ia 
equivalent  to  a  precedent  authority  is  as  much  predicable  of  ratifica- 
tion by  a  corporation  as  it  is  of  ratification  by  any  other  principal,** 
as  is  tbe  general  rule  that  where  a  ratification  is  established  as  to  a 
part  of  a  transaction  it  operates  as  a  confirmation  of  the  whole.** 
Thus  tine  ratification  of  a  mortgage  upon  real  estate  will  render 
it  valid  as  against  judgment  creditors  whose  judgments  were  not 
recovered  until  after  such  ratification.*  Ratification,  however,  will 
not  relate  back  so  as  to  defeat  the  intervening  rights  and  liabilities  of 
third  persons,*  such  as  a  creditor  attaching  the  corporate  property' 
or  issuing  execution  after  an  attempted  assignment  for  the  benefit  of 
creditors.*  So  the  subsequent  ratification  of  an  unauthorized  mort- 
gage doea  not  create  a  lien  superior  to  another  lien  attaching  in  the 
interval  between  the  original  execution  and  the  ratification.*  Similarly 
the  ratification  of  an  assignment  by  an  officer  of  a  corporate  chose  in 
action  will  not  relate  back  to  the  date  of  the  assignment  so  aa  to  support 


16.  Craft  «.  South  Boston  B.  Co.,  Am.  Dec.  203;  Gordon  v.  Preston,  1 
160  Mas.  207,  22  N.  E.  920,  6  UR.A.  Watts  (Pa.)  385,  26  Am.  Dee.  75; 
6€L:  Franeo-Texan  Land  Co.  v.  Ke-  Hinderson  v.  San  Antonio,  etc,  B., 
Cormiek,  85  Tex.  416,  23  S.  W.  123,  Co.,  17  Tex.  660,  67  Am.  Dec.  676; 
34  A.  S.  B.  815 ;  Thompson  v.  Labor-  Lyndon  Mill  Co.  v.  Lyndon  Literary, 
ingman's  Mercantile,  etc,  Co.,  60  W.  etc,  Inst.,  63  Vt.  581,  22  Atl.  575, 
Va.  42,  63  8.  E.  908,  6  L.B^.(N.S.)  26  A.  S.  B.  783;  Kickland  v.  Menaaha 
311.  Wood-Ware,  Co.,  68  Wis.  34,  31  N. 

17.  Despatdi  Line  of  Faeketa  «.  W.  471,  60  Am.  Bep.  831. 
Bellamy  Mfg.  Co.,  12  N.  H.  206,  37     20.  Eiekland  v.  Menaaha  Wooden- 
Am.  Deo.  203.  Ware  Co.,  68  Wis.  34,  31  N.  W.  471, 

18.  Leggett  v.  New  Jersey  Mfg.,  etc.,  60  Am.  Rep.  831. 

Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec     1.  Gordon  v.  Preston,  1  Watta  (Pa.) 

728;  Duke  v.  Markham,  105  N.  G.  131,  385,  26  Am.  Dec.  75. 

10  S.  E.  1017, 18  A.  S.  R.  889.  2.  Friedman  v.  Lcsher,  198  TSl  21, 

19.  Everett  «.  United  States,  6  Port.  64  N.  E.  736,  92  A.  S.  B.  255. 
(Ala.)  166,  30  Am.  Dev.  584;  Marion     3.  Calumet  Paper  Co.  v.  Haskell 
Trust  Co.  V.  Cresceut  T^an,  etc,  Co.,  Show  Printing  Co.,  144  Mo.  331,  45  S. 
27  Ind.  App.  451,  61  N.  E.  688,  87  W.  1115,  66  A.  S.  R.  425- 

A.  B.  B.257;  Planters'  Bank  ti.  Sharp,  4.  Friedman  v.  Leaher,  198  lU.  21, 
4  Smedes  &  M.  (Miss.)  75,  43  Am.  64  N.  E.  736,  92  A.  S.  B.  255. 
Dee.  470;  Springfield  First  Nat.  Bank  6.  Bcnbow  v.  Cook,  116  N.  C.  324, 
«.  Fricke,  75  Mo.  178,  42  Am.  Rep.  20  S.  E.  453,  44  A.  S.  B.  454.  See 
397;  Despatch  Line  of  Packets  v.  also  Duke  «.  Markham,  105  N.  C.  IM, 
Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  TO  S.  E.  1017, 18  A.  S.  R.  889. 
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an  action  commencect  by  the  assignee  prior  to  tiie  ratification  *  And 
after  the  appointinent  of  a  recover  for  a  corporation,  the  directois 
cannot  ratify  a  transfer  of  property  previously  made  without  authoi^ 


669,  In  GeneraL — The  appointment  of  an  agent  of  a  corporation 
may  be  proved  by  parol  when  the  character  or  the  nature  of  the  act 
to  be  done  does  not  require  that  such  appointment  should  be  in 
writing,  and  it  does  not  appear  to  have  been  so  made.'  So  proof  of  the 
customary  exercise  of  authority  by  the  agent  may  be  prima  facie 
sufficient*  So,  when,  in  the  usual  course  of  bu^ness  of  a  corporation, 
an  officer  has  been  allowed  in  his  official  capacity  to  manage  its 
affairs,  his  authority  to  represent  the  corporation  may  be  inferred 
from  the  manner  in  which  be  has  been  permitted  by  the  directors  to 
transact  its  business.***  The  scope  of  the  authority  of  an  officer  or 
agent  of  a  corporation,  as  to  a  past  transaction,  cannot  be  proved  by 
the  unsworn  declarations  of  another  officer  or  agent.^*  Where  an 
action  is  brought  against  a  corporation  on  a  contract  purporting  to 
be  executed  for  the  corporation  by  an  agent,  the  fact  of  signing  and 
the  authority  to  sign  are  both  questions  entirely  for  the  jury,  and  the 
order  in  which  evidence  of  such  questions  shall  be  admitted  ia  a 
matter  of  indifiference.^'  A  decree  pro  confesso  rendered  against  a 
corporation,  on  issues  growing  out  of  a  contract  made  by  its  agents, 
involves  an  admission  by  the  corporation  of  the  allegationa  of  the  bill 
as  to  the  vi^di^  of  the  contract^  and  of  the  autibority  of  its  agents 
to  make  it;  and  the  record  would  be  admissible  evidence  of  these 
matters  in  a  subsequent  suit  between  the  parties  or  their  privies.'* 

6.  Read  «.  Buffmn,  79  CaL  77,  21  84  Am.  Deo.  298;  Union  Bank,  etc., 
Pac  555,  12  A.  S.  K.  131.  Co.  v.  Long  Pole  Lumber  Co.,  70  W. 

7.  LinvUle  v.  Hadden,  88  Md.  594,  Va.  558,  74  S.  E.  674,  41  L.R.A.(N.S.) 
41  AU.  1097,  43  L.BA.  222.  663. 

8.  Arkansas  Southwestern  R.  Go.  v.  10.  Murphy  «.  Cane,  82  N.  J.  L. 
Dickinson,  78  Ark.  483,  95  S.  W.  802,  557,  82  Atl.  854,  Ann.  Caa.  1913D  643; 
115  A.  S.  B.  54;  Richardson  «.  St.  Chestnat  St.  Trust,  etc.,  Co.  «.  Record 
Joseph  Iron  Co.,  5  Blaekf.  (Ind.)  14p,  Pub.  Co.,  227  Pa.  St.  235,  75  Afl. 
33  Am.  Dec.  460;  Melledge  v.  Boston  1067,  136  A.  S.  R.  874. 

Iron  Co.,  6  Cush.  (Mass.)  158,  51  Am.  11.  Rumbough  v.  Southern  Imp. 
Dec.  69:  Murphy  v.  Cane,  82  N.  J.  L.  Co.,  112  N.  C.  751,  17  8.  E.  636,  34 
657,  82  AU.  854,  Ann.  Cas.  1913D  A.  S.  R.  528. 

643;  Oleott  v.  Tioga  B.  Co.,  27  N.  Y.  12.  Emerson  «.  Proridenee  Hat 
546,  84  Am.  Dec.  298.  As  to  pi-oof  of  Mfg.  Co.,  12  Mass.  237,  7  Am.  Dee. 
the  appointment  of  agents  generally,  66. 

see  Principal  and  Agent.  18.  Alabama,  etc.,  R.,  Co.  v.  South, 

0.  Hurphy  v.  Cane,  82  N.  J.  L.  667,  etc.,  R.  Co.,  84  Ala.  670,  3  Bo.  286, 
82  Ati.  85^  Ann.  Gas.  1913D  643  ;  6  A.  S.  B.  401. 
Oleott  ff.  Tioga  R.  Co.,  27  N.  Y.  546, 
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670.  Recital  as  to  Authority. — The  mere  recital  in  an  instrument 
executed  by  a  corporate  agent  of  his  authority  to  act,  is  no  evidence 
whatever  of  its  existence.^* 

671.  Presumption  and  Burden  of  Proof  in  General. — In  some  cases 
the  view  is  taken  that  a  contract  in  due  form,  and  regular  on  its  face, 
executed  by  the  president  and  secretary  of  a  corporation,  who  are 
its  duly  constituted  officers,  is  prima  facie  valid  and  executed  with 
authority,  and  those  who  deny  such  authority  take  on  themselx-es  the 
burden  of  establishing  their  claim ;  ^*  and  the  same  hap  been  held 
true  as  to  contracts  executed  by  the  president  of  the  corporation." 
Otiier  authorities  assert  in  this  connection  the  general  i-ule  of  agency 
that  persons  dealing  with  an  agent  must  take  notice  of  the  extent  of 
his  authority  and  must  prove  his  authority  if  it  is  questioned."  So 
it  has  been  held  that  the  exercise  of  the  power  to  make  negotiable 
notes  by  ofliccrs  of  a  corporation  does  not  raise  a  presumption  of  their 
authority  to  do  so,  in  the  absence  of  a  usage  or  custom  from  which 
such  authority  can  be  implied.^* 

672.  Use  of  Corporate  Seal. — According  to  the  great  weight  of 
authority  the  fact  that  an  instrument  is  signed  by  corporate  oflicers 
and  the  corporate  seal  is  attached,  shows  prima  facie  thai  it  is  the  act 
of  the  cor{}oration.^*  And  this  presumption  has  been  held  to  be  eliec- 


14.  Gasliwiler  v.  Willis,  33  Cal.  11,  Literary,  etc.,  Inst.,  63  Vt.  581,  22  Atl. 
91  Am.  Dee.  607.  575,  25  A.  S.  R.  7S3. 

15.  Ashley  Wire  Co.  v.  Illinois  Steel  18.  Citv  Electric  St.  Ry.  Co.  v.  First 
Co.,  164  111.  149,  45  N.  E.  410,  56  A.  Nat.  Exch.  Bank,  62  Ark.  33,  34  S. 
S.  R.  187;  Sherman  Center  Town  Co.  W.  89,  54  A.  S.  R.  282,  31  L.R.A.  535. 
c.  Swigart,  43  Kan.  292,  23  Pac.  569,  19.  Koehler  v.  Black  River  Falls 
19  A.  S.  R.  137.  Iron  Co.,  2  Black  715,,  17  U.  S.  (L. 

16.  Lloyd  V.  Matthews,  223  HI.  477,  ed.)  339;  Pacific  State  Bank  v.  Coats, 
79  N.  K.  172,  114  A.  S.  R.  346,  7  205  Fed.  618,  123  C.  C.  A.  634,  Ann. 
L.R.A.(N.S.)  376  and  note;  National  Oas.  1913E  846;  Graham  v.  Partec, 
State  Bank  v.  Vigo  Countv  Nat.  Bank.  139  Ala.  310,  35  So.  1016,  101  A.  S. 
141  Ind.  352,  40  N.  E.  799,  50  A.  S.  R.  32;  Miners'  Ditch  Co.  v.  Zellerbach, 
R.  330;  Little  Sawmill  VaUey  Turn-  37  Cal.  543,  99  Am.  Dec.  300;  J.  S. 
pike,  etc.,  Co.  v.  Federal  St.,  etc.,  Pass.  Potts  Drug  Co.  v.  Benedict,  156  Cal. 
R.  Co.,  194  Pa.  St.  144,45  Atl.  66,  75  322,  104  Pac.  432,  25  L.R.A.(N.S.) 
A.  S.  R.  690.  609;  Chandler  v.  Hart,  161  Cal.  405, 

17.  City  Electric  St.  Ry.  Co.  v.  U9  Pac.  516,  Ann.  Cas.  1913B  1094; 
First  Nat.  E.\ch.  Bank,  62  Ark.  33,  Conine  r.  Junction,  etc.,  R.  Co.,  3 
34  S.  W.  89,  54  A.  S.  R.  282,  31  L.R.A.  Houat.  (Del.)  288,  89  Am.  Dec.  230; 
535;  Horniek  v.  Union  Pac.  R.  Co.,  Veasey  v.  Graham,  17  Ga.  99,  63  Am. 
85  Kan.  508,  118  Pac.  60,  Ann.  Caa.  Dec.  228;  Johnston  v.  Crawley,  25  Ga, 
1913A  208,  38  L.R.A.(N.S.)  82G;  Mt.  316,  71  Am.  Dec.  173;  Cannon  v.  Gor- 
Sterling,  etc.,  Turnpike  Road  Co.  v.  ham,  136  Ga.  167,  71  S.  E.  142,  Ann. 
Loonev,  1  Mctc.  (Ky.)  550,  71  Am.  Cas.  1912C  39;  Mullanphv  Sav.  Bank 
Dec.  491;  Hall  v.  Passaic  Water  Co.,  v.  Schott.  135  111.  655,  26  N.  E.  640, 
83  N.  J.  L.  771,  85  Atl.  349,  43  25  A.  S.  R.  401;  Wisconsin  Lumber 
L.R.A.(N.S.)  750;  Duke  v.  Markham,  Co.  v.  Greene,  etc.,  Telephone  Co.,  127 
105  N.  C.  131, 10  S.  E.  1017, 18  A.  S.  la.  350,  101  N.  W.  742,  109  A.  S.  R. 
R.  889;  Lyndon  Mill  Co.  v.  Lyndon  387,  69  L.R.A.  968  j  Shennan  Center 
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tive  though  the  contract  was  signed  by  a  less  number  of  members  than 
ore  required  to  assent  tliereto  or  though  the  corporate  name  is  not 
signed  to  the  instrument.*  The  rule  that  the  corporate  seal  is  prima 
facie  evidence  that  it  was  affixed  witli  due  authority  is  not  recognized, 
however,  by  some  of  the  courta,  and  there  is  authority  for  the  position 
that  Uie  presence  of  a  corporate  seal,  which  does  not  appear  to  have 
been  affixed  by  one  having  authority,  or  by  a  proper  official  in  the  gen- 
eral line  of  hie  authority,  is  not  prima  facie  evidence  that  the  contract, 
signed  and  sealed  by  such  person,  was  the  contract  of  the  corpora- 
tion.* It  is  the  universal  rule  that  the  use  of  the  corporate  seal  is, 
at  most,  prima  facie  evidence  of  the  authority  of  the  oSicer  or  agent, 
that  if  he  in  fact  had  no  authority,  express  or  apparent,  to  act  for 
the  corporation,  his  use  of  the  corporate  seal  cannot  imput  validity 
to  Uie  transaction ;  *  but  where  the  use  of  the  corporate  seal  is  regarded 
as  prima  facie  evidence  of  authority  the  burden  of  proving  want 
of  authority  is  on  the  objecting  party.*  Where  the  issue  is  raised 
that  the  seal  was  in  fact  aitixed  by  persons  having  no  authority, 
the  question  whether  the  seal  was  duly  affixed  is  generally  one  for 
the  consideration  of  the  jury,^  Again,  where  a  seal  is  aflixed  which 
purports  to  be  the  seal  of  the  corporation,  the  seal  does  not  prove 
itself  to  be  the  seal  of  the  corporation  and  therefore  to  be  prima 


Town  Co.  V.  Swigart,  43  Kan.  292,  23  R.  134;  50  A.  8.  R.  166;  64  A.  8.  B. 

Pac.  569,  19  A.  S.  R.  137;  Burrill  v.  260. 

Nahant  Bank,  2  Mete.  (Mass.)  163,  20.  Berks,  etc..  Turnpike  Road  v. 

35  Am.  Dec.  395;  Emerson  v.  Paeilic  Myers,  6  Serg.  &  R,  (Pa.)  12,  9  Am. 

Coast,  etc.,  Packing  Co.,  96  Minn.  1,  Dec.  402. 

104  N.  W.  573,  113  A.  S.  R.  603,  6  1.  Graham  v.  Partce,  13!)  Ala.  310, 

Ann.  Cas.  973,  1  L.R.A.(N.S.)  445  ;  35  So.  1016,  101  A.  S.  R.  32. 

St.  Louis  Public  School  v.  Eisley,  28  2.  Morrison  v.  Wilder  Gas  Co.,  91 

Mo.  415,  75  Am.  Dec.  131;  Musser  v.  ile.  49,  40  Atl.  542,  64  A.  S.  R.  257. 

Johnson,  42  Mo.  74,  97  Am.  Dee.  316;  S.  Gibson  v.  Goldthwaite,  7  Ala.  281, 

Den  «.  Vreelandt,  7  N.  J.  L.  352,  11  42  Am.  Dec.  592;  Conine  v.  Junction, 

Am.  Dec.  551;  Leggett  v.  New  Jersey  etc.,  R.  Co.,  3  Honst.  (Del.)  288,  89 

Mfg.,  ete.,  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  230;  Leggett  V.  New  Jersey 

Am.  Dec.  728  and  note;  Gause  v.  Com-  Mfg.,  etc,  Co.,  1  N.  J.  £q.  541,  23 

monwealth  Trust  Co.,  196  N.  Y.  134,  Am.  Dec.  728;  Gansc  «.  Common- 

89  N.  E.  476,  24  L.R.A.{N.S.)  967;  wealth  Trust  Co.,  196  N.  Y.  134,  89 

Duke  V.  Markham,  105  N.  C.  131,  10  N.  E.  476,  24  L.R.A.(N.S.)  967;  Duke 

S.  E.  1017,  18  A.  S.  R.  889;  Berks,  «-  Markham,  105  N.  C.  131,  10  S.  E. 

etc.,  Turnpike  Road  v.  Myers,  6  Serg.  1017, 18  A.  S.  R.  889;  Luae  v.  Isthmus 

&  R.  (Pa.)  12,  9  Am.  Dec.  402;  Little  Transit  R.  Co.,  6  Ore.  126,  25  Am. 

Sawmill  Valley  Turnpike,  etc.,  Co.  v.  Rep.  506. 

Federal  St.,  etc.,  Pass.  R.  Co.,  194  Pa.  4.  Leggett  tj.  New  Jersey  Mfg.,  etc., 

St.  144,  45  Atl.  66,  75  A.  S.  R.  690;  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  728. 

Greensboro  Gas  Co.  v.  Home  Oil,  etc.,  5.  Berks,  etc.,  Turnpike  Road  v. 

Co.,  222  Pa.  St.  4,  70  Atl.  940,  128  A.  Myers,  6  Serg.  &  E.  (Pa.)  12,  9  Am, 

S.  R.  790.  Dee.  402. 
Notes:  91  Am.  Dec.  616;  12  A.  S. 
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facie  affixed  with  coiporate  authority,  but  it  must  be  further  proved 
to  be  in  fac^  the  seal  of  the  corporation.* 

673.  Testimony  and  Declarations  of  Officer  or  Agent,  and  Common 

Rumor  or  Belief. — An  officer  or  agent  of  a  corporation  acting  under 
parol  authority  is  himself  a  competent  witness  to  prove  his  own 
authority,^  and  may  testify  to  acts  done  on  behalf  of  the  corpora- 
tion and  the  latter's  knowledge  thereof,  in  favor  of  a  third  person, 
even  though  such  third  person  is  not  shown  to  have  bad  knowledge 
thereof;  *  subject  of  course  to  the  rule  that  he  cannot  testify  to 
transactions  as  to  which  there  is  better  evidence  than  his  parol  narra- 
tive.* It  is  equally  well  settled  that  the  declarations  or  admissions 
of  the  officer  or  agent  of  the  corporation  are  not  admissible  to  prove 
the  extent  of  his  authority; "  and  the  fact  that  an  alleged  agent  of 
a  corporation  entered  into  a  contract  on  behalf  of  the  corporation  is 
not  itself  any  proof  of  his  authority  to  do  Common  rumor  or 
belief  that  an  alleged  corporate  officer  or  agent  had  power  to  do  a 
particular  act  on  behalf  of  the  corporation  is  not  evidence  of  such 
authority." 

Execution  of  AuthoTUy 

674.  Use  of  Corporate  Name  and  Recital  of  Authority  in  General^ 
The  proposiUon  is  a  plain  one  that  a  corporation,  like  an  ordinary 
person,  is  only  responsible  for  those  acts  of  its  agent  which  have  been 
done  in  its  name,  not  for  those  which  have  been  done  in  the  agent's 
own  individual  name,  and  in  his  own  individual  interest  in  the  trans- 
action,** but  a  contract  by  a  corporate  agent  need  not  necessarily  bo 
made  and  signed  in  the  name  of  l^e  corporation  to  render  the  cor- 
poration liable  thereou,  if  it  was  the  intention  of  the  parties  to  biud 
the  corporation.^*   And  the  broad  general  rule  has  been  laid  dowa 

&  Den  V.  Vreelandt,  7  N.  J.  L.  352,  Spelman  v.  Gold  Com  Hin.,  etc.,  Co^ 

11  Am.  Dec.  551.  And  see  supra,  par.  26  Hont.  76,  66  Pae.  697,  91  A.  8.  R. 

108  as  to  pro(KC  of  authenticity  of  cor-  402^  56  L.RJI.  640;  Thompson  v.  La- 

porate  seal.  bonngroan's  Mercantile,  etc.,  Co.,  60 

7.  Emeison  «.  Providence  Hat  Hfg.  W.  Va.  42,  63  S.  £.  908,  6  L.R.A. 
Co.,  12  Mass.  237,  7  Am.  Dee.  66  (N.S.)  311. 

Gould  V.  Norfolk  Lead  Co.,  0  Cnsfa.  11.  Homick  v.  Union  Pae.  R.  Cow, 

(Mass.)  338, 57  Am.  Dec.  50.  dee  also  85  Kan.  568,  118  Pac.  60,  Ann.  Gas. 

PaiNCiPAL  AND  Agent.  1913A  208,  38  LJLA.(N.8.)  826. 

8.  Union  Bank,  etc.,  Co.  «.  Long  18.  Thompson  «.  lAborinnnan^ 
Pole  Lumber  Co.,  70  W.  Va.  658,  74  Mercantile,  etc.,  Co.,  60  W.  Va.  42, 
S.  E.  674,  41  LJl.A.(N.S.)  663.  63  S.  E.  908,  6  L.R.A.(N.S.)  31L 

8.  Gonld  V.  Norfolk  Lead  Co.,  9  IS.  Andrews  Co.  v.  National  Bank, 

Cusfa.  (Mass.)  338,  57  Am.  Dee.  50.  129  Ga.  53,  68  S.  E.  633, 12  A.  S.  R. 

10.  Sonthem  B.  Co.  «.  Grant,  136  186,  12  Ann.  Caa.  616;  Rogers  «. 

Ga.  303,  71  S.  E.  422,  Ann.  Cas.  Southern  Fiber  Co.,  119  La.  Ann.  714, 

1912C  472;  Homick  v.  Union  Pac.  R.  44  So.  442,  121  A.  S.  R.  537. 

Co.,  85  Kan.  568,  118  Pac  60,  Ann.  14.  MenOiantB'    Bank    «.  Central 

Caa.  igi3A  208,  38  L.R.A.(N.S.)826;  Bank,  1  Ga.  418,  44  Am.  Dee.  666; 
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tiiat  a  corporation  may  be  bound  in  matters  of  nmple  contract  by 

an  instrument  executed  in  the  name  of  a  duly  authorized  agent,  for 
in  such  cases  the  general  principles  of  the  law  of  agency  apply.** 
So  an  order  drawn  by  the  secretary  or  other  officer  or  agent  of  a 
corporation  upon  the  treasurer  thereof  for  the  payment  of  a  sum 
of  mmiey  to  tiie  payee  or  order,  for  services,  etc.,  may  be  treated  by 
the  holder  as  the  promissory  note  of  the  corporation,  payable  at  the 
office  of  the  treasurer  of  the  corporation.  The  signature  of  the 
president  and  secretary  to  a  copy  of  a  resolution  authorizing  a  sale 
of  land  is  a  sufficient  compliance  with  the  requirement  of  the  statute 
of  frauds  that  the  memorandum  shall  be  signed  by  the  party  to  be 
cbarged.^'  To  bind  a  corporation  by  a  contract  made  by  one  who 
has  authority  to  act  for  it>  it  is  not  necessary  that  his  authority 
should  be  recited  in  tlie  contract^' 

675.  Commercial  Paper. — The  rule  _that  no  one  can  be  charged  as 
a  party  to  a  promissory  note  whose  name  does  not  appear  thereon 
requires  that  one  making  a  note  intending  to  act  therein  as  the  agent 
of  a  corporation  must,  to  render  the  corporation  liable  thereon,  make 
it  appear  in  the  note  that  he  acts  as  agent.*'  On  the  other  hand 
there  is  no  prescribed  form  in  which  the  promissory  notes  or  bills 
of  the  corporation  must  be  made  by  its  officer  or  agent,  in  order  to 
bind  the  corporation,  and  it  is  immaterial  whether  the  name  of  the 
corporation  or  the  agrait  is  placed  firsts  if  tiie  authority  exists  and 
the  intention  is  apparent*^  Thus  a  note  signed  or  indorsed  by 
the  authorized  a^nt  of  a  corporation  in  his  individual  name  with  an 
affix  denoting  his  representative  relation  to  a  particular  corporation, 
has  been  held  binding  on  the  corporation,*  as  has  a  note  signed  in 

Western  Union  Tel.  Co.  v.  Chicago,  Caa.  667,  6  LA.A.(N.S.)  397.  See 
etc,  R.  Co.,  86  IIL  246,  29  Am.  R^.  Statdtk  or  Fbaods. 

Mmser  v.  Johnson,  42  Mo.  74,  18.  St.  Andrews  Bay  I^md  Co.  v. 
97  Am.  Dec.  316;  Jones  v.  Williams,  Mitchell,  4  Fla.  192,  54  Am.  Dee.  340; 
139  Mo.  1,  39  S.  W.  486,  40  8.  W.  Jonea  «.  Williams,  139  Mo.  1,  39  S.  W. 
3S3,  61  A.  S.  R.  436,  37  L.R.A.  682  ;  486,  40  S.  W.  353,  37  LJt.A.  682. 
Trayman  «.  Jackson,  16  Tex.  170,  65  19.  Sparks  «.  Dispatch  Transfer  Co., 
Am.  Dec.  152:  Fond  do  Lac  «.  Otto,  104  Mo.  631,  16  S.  W.  417,  24  A.  S. 
U3  Wis.  39,  88  N.  W.  017,  90  A.  8.  R.  351, 12  LJLA.  714',  Barker  v.  Me< 
R.  830.  ehanie  F.  Ins.  Co.,  3  Wend.  (N.  Y.) 

16.  Husser  v.  Johnson,  ^  Mo.  74,  94^  20  Am.  Dec  664.  See  also  Bills 
97  Am.  Dec  316;  Richmond,  etc.,  R.  and  Notes,  vol.  3,  pp.  877, 1092  et  seq. 
Co.  V.  Snead,  19  Grat.  (Va.)  364, 100  20.  Merchants'  Bank  v.  Central 
Am.  ly&t.  670.  Bank,  1  Qa.  418,  44  Am.  Dee.  665; 

16.  Bidiana,  etc,  Coit.  B.  Co.  v.  Despatch  Line  of  Packets  v.  Bellamy 
Davis,  20  Ind.  6,  83  Am.  Dec.  303;  Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec. 
FairchUd  *.  Ogdensborgh,  etc,  Ry.  Co.,  203;  Olcott  ».  Tioga  R.  Co.,  27  N.  T. 
15  N.  Y.  337,  69  Am.  Dec  606.         546,  84  Am.  Dec  298.  See  also  BiUA 

17.  Western  Timber  Co.  v.  Kalama  and  Notes,  vol.  3,  pp.  1093  1094. 
River  Lomber  Co.,  42  Wash.  620,  85     1.  Despatch  Lme   of  Packets  v. 
Pac  838,  114  A.  8.  R.  137,  7  Ann.  Bellamy  Utg.  Co.,  12  N.  H.  206^  87 
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the  name  of  the  corporate  agent  with  the  prefix  "for"  a  designated 
corporation.-  A  corporation  may  in  the  transaction  of  ita  business 
adopt  another  than  its  true  name,  and  a  contract  signed  in  such  an 
adopted  name  will  be  binding  on  it.  So  a  corporation  may  adopt 
the  name  of  a  mercantile  firm  acting  for  it  as  its  agent  and  be  bound 
by  a  promissory  note  given  in  the  name  of  such  iirm.*  An  indorse- 
ment by  the  secretary  of  a  business  corpuration  in  his  official  capac- 
ity, of  a  promissory  note  payable  to  the  corporationj  is  sufficient  to 
pass  the  legal  title  to  such  note,  and  autliorize  the  holder  thereof 
to  fill  it  up  so  as  to  show  the  assignment  to  have  been  made  for 
and  on  behalf  of  the  company  * 

676.  Sealed  Instruments  and  Conveyances. — At  common  law, 
instruments  under  seal  to  be  binding  on  a  corporation  must  purport  to 
be  the  act  of  the  corporation  and  be  signed  and  sealed  in  its  name  * 
Thus  a  corporate  deed  must  be  executed,  in  general,  under  its  own 
name  and  seal,  and  not  under  the  name  and  seal  of  its  agent,"  and 
a  deed  purporting  to  be  made  and  signed  by  a  person  as  an  officer 
of  a  corporation  is  not  the  act  of  the  corporation  though  the  corpo- 
rate seal  is  affixed.'  On  the  other  hand  deeds  are  to  receive  a  con- 
struction from  the  whole  taken  together,  and  every  deed  ought  to 
be  so  construed  as  to  effect  the  intention  of  the  parties.'  And  it  is 
now  well  settled  that,  where  it  appears  in  the  body  of  the  instru- 
ment that  the  corporation  is  the  grantor  or  obligor,  the  instrument 
is  well  executed  by  the  corporation  if  signed  by  the  proper  officer  or 
officers,  with  his  or  their  official  title  or  titles,  and,  indeed,  this  method 
is  now  almost  universally  used.'  So  a  deed  which  purports  to  be 
the  deed  of  a  corporation,'  the  t^timonium  clause  reciting  that  the 
corporation  has  caused  its  seal  to  be  attached  and  the  deed  to  be 
signed  by  its  president  and  secretary,  to  which  are  attached  the  seal 
of  the  corporation  and  the  signatures  of  the  president  and  the  secre- 
tary with  an  af&c  denoting  their  official  relation,  has  been  held  well 

Am.  Dec.  203;  Houghton  v.  Elkhom  602;  Brinley  tJ.  Mann,  2  Cuah.  (Mass.) 

First  Nat.  Bank,  26  Wis.  663,  7  Am.  337,  4S  Am.  Dec.  669;  Norris  v.  Dains, 

Rep.  107.    See  Banks,  vol.  3,  p.  453.  52  Ohio  St.  215,  39  N.  E.  660,  49 

See  also  Bills  and  Notes,  vol.  3,  pp.  A.  S.  R.  716. 

1097-1098.  Note:  23  Am.  Dec.  746. 

2.  Emerson  v.  Providence  Hat  Mfg.  '  7.  Norris  v.  Dains,  52  Ohio  St.  215, 
Co.,  12  Mass.  237,  7  Am.  Dec.  66.  39  N.  E.  660,  49  A.  S.  R.  716. 

3.  Melledge  v.  Boston  Iron  Co.,.  5  8.  MagiU  v.  Hinsdale,  6  Conn. -464*, 
Gush.  (Mass.)  158,  51  Am.  Dec.  59.  Ip  Am.  Dec  70. 

4.  Mclntire  v.  Preston,  6  Oilman  9.  Magill  v.  Hinsdale,  6  Conn.  464a, 
(III.)  48,  48  Am.  Dec.  321.  16  Am.  Dec.  70;  Northwestern  Dis- 

6.  Norris  r.  Dains.  52  Ohio  St.  215,  tilling  Co.  v.  Brant,  69  111.  658,  18 

39  N.  E.  660,  49  A.  S.  R.  716.  Am.  Rep.  631;  Fond  du  Lac  o.  Otto, 

6.  Love  V.  Sierra  Nevada  Lake  Wa-  113  Wis.  39,  88  N.  W.  917,  90  A.  8. 

ter,  etc.,  Co.,  32  Cal.  639,  91  Am.  pec.  R.  830. 
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executed  as  the  deed  of  the  corporation.^'*  While  it  iB  the  better  form, 
it  is  not  esBentiai  that  the  testimoiuum  clause  refer  to  the  corporate 
seal" 

XKIV.  Eights  aks  Liabilities  Arisino  Oct  of  Ui*tba  Vikss 

COHTSACTS 

677.  In  General. — An  act  of  a  corporation  is  properly  said  to  be 
ultra  vires  when  it  is  beyond  the  powers  confenred  upon  the  corpo- 
ration.i^  A  corporation  is  an  art^cial  being,  created  by  the  state, 
for  the  attainment  of  certain  defined  purposes,  and  therefore  vested 
with  certain  specific  powers,  and  others  fairly  and  reasonably  to  be 
inferred  or  implied  from  the  express  powers  and  the  object  of  the 
creation.  Acts  falling  without  that  boundary  are  unwarranted, — 
ultra  vires.  If  the  act  sought  to  be  done  is  foreign  to  the  nature 
and  design  of  the  corporation,  it  is  ultra  vires;  and  though  the  act 
be  calculated  to  attain  the  purpose,  yet  it  may  be  ultra  vires  because 
of  the  undue  means  of  accompli?hing  it.**  The  reasons  why  a  cor- 
poration is  not  liable  upon  a  contract  ultra  vires,  are:  1.  The  interest 
of  the  public,  that  the  corporation  shall  not  transcend  the  powers 
granted;  2.  The  interest  of  the  stockholders,  that  capital  shall  not  be 
subjected  to  the  risk  of  enterprises  not  contemplated  by  the  charter, 
and  therefore  not  authorised  by  the  stockholders  in  subscribing  for  the 
stock;  3.  The  obligation  of  everyone  entering  into  a  contract  with 
a  corporation  to  take  notice  of  the  legal  limit  "of  its  powers.**  It  is  a 
rather  common  error  to  confuse  the  terms  "illegality"  and  "ultra 
vires,"  terras  which  represent  totally  different  and  distinct  ideas.  A 
contract  of  a  corporation  may  be  both  ultra  vires  and  illegal,  though 

10.  In  re  New  Hemphia  Gaslight  Firemens'  Ins.  Co.,  74  N.  J.  Eq.  372,  73 
Co.  Cases,  105  Teniu  2ti8,  fiO  S.  W.  Atl.  80,  414, 135  A.  S.  E.  708, 18  Ann. 
206, 80  A.  S.  R.  880.  Cas.   1048,.  29   L.B.A.(N.S.)  1194; 

11.  Conine  ti.  Junction,  etc.,  K.  Co.,  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y. 
3  Houst.  (Del.)  288,  89  Am.  Dec.  230.  62,  20  Am.  Rep.  504;  Leslie  v.  Loril- 

12.  Minora'  Diteh  Co.  v.  Zellebach,  lard,  110  N.  Y.  519,  18  N.  E.  363,  1 
37  Cal.  543,  99  Am.  Dec.  300;  Byrae  u.  L.B.A.  456;  Jemison  v.  Citizens'  Sav. 
Schuyler  Electric  Manuf 'g  •  Co.,  65  Bank  of  Jefferson,  122  N,  Y.  135,  25  N. 
Conn.  336,  31  Atl.  833,  28  L.R.A.  304;  E.  264, 19  A.  S.  B.  482,  9  L.R.A.  708; 
Kadish  V,  Garden  City  Equitable  Loan,  ClevelAnd,  etc.,  R.  Co.  v.  Himrod 
etc.,  Ass'n,  151  lU.  531,  38  N.  E.  236,  Furnace  Co.,  37  Ohio  St.  321,  41  Am. 
42  A.  S.  R.  256;  Stacy  v.  Glen  EUyn  Rep.  509;  Franco-Texan  Land  Co.  ti. 
Hotel,  etc.,  Co.,  223  111.  546,  79  N.  B.  McCormick,  85  Tex.  416,  23  S.  W..  123, 
133,  8  L.R.A.(N.S.)  966;  Monument  34A.  S.B.  815. 

Nat.  Bank  v.  Globe  Works,  101  Mass.  Note:  70  A.  S.  B.  157,  158. 

67,  3  Am.  Bep.  322;  Bell  v.  Kirkland,  13.  Smith  v.  Cornelius,  41  W.  Ta. 

102  Minn.  213,  113  N.  W.  271,  120  59,  23  S.  E.  599,  30  LJI.A.  747. 

A.  S.  B.  621,  13  LJR.A.(N.S.)  793;  14.  Pittsburgh,  etc,  B.  Co,  v.  Keo- 

Hatthews  v.  Skinner,  62  Mo.  329,  21  keriy,  etc.,  Bridge  Co.,  131  U.  8.  S71, 

Am.  Bep.  425,  reversed  on  another  9  S.  Ct.  770,  33  U.  S.  (L.  ed.)  157. 

point  in  98  U.  8.  621;  MeCarter  v. 
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it  by  no  means  follows  that  because  such  a  contract  is  ultra  vires  it 
is  also  illegal,  nor  is  illegality  a  necessary,  or  perhaps  even  a  usual, 
characteristic  of  ultra  vires  contracts.  Whether  a  contract  is  illegal 
or  not  18  determined  by  its  quality,  and  in  this  connection  it  mattets 
little  whether  it  be  the  contract  of  a  corporation  or  of  an  individ- 
ual ;  whether  it  be  ultra  vires  or  not  is  determined  from  a  considera- 
tion of  the  powers  expressly  conferred  upon  the  corporation  by  the 
instrument  of  its  creation,  together  with  those  other  powers  implied 
in  the  purposes  of  its  creation  and  in  the  powexa  expressly  granted.*^ 
Of  course  a  contract  by  a  corporation  to  do  an  immoral  thing,  or 
for  any  immoral  purpose,  or  against  public  policy  is  void,  and 
gives  no  rig^t  of  action.  The  doctrine,  however,  is  not  peculiar  to 
contracts  of  corporations.  It  has  its  root  in  the  universal  principle 
that  persons  sh^  not  stipulate  for  iniquity.^'  Another  principle  of 
general  recognition  is  that  a  corporation  cannot  enter  into  or  bind 
itself  by  a  contract  which  is  expressly  prohibited  by  its  charter  or  by 
statute;  and  in  the  application  of  this  principle  it  is  immaterial  that 
the  contract,  except  for  the  prohibition,  would  be  lawfuL  No  one  is 
permitted  to  justify  an  act  which  the  legislature,  within  its  constitu- 
tional power,  has  declared  shall  not  be  performed.'^  The  right  of  the 
corporation  to  proceed  for  the  avoidance  of  executory  ultra  vires  con- 
tracts is  upheld,'*  but  when  an  ultra  vires  contract  has  been  fully 
executed  by  both  parties,  neither  of  them  can  assert  its  invalidity 
as  a  ground  for  reUef  against  it^* 

678.  Defense  of  Ultra  Vires  in  General — ^In  suits  between  the  cor- 
poration and  strangers  dealing  with  it^  the  question  is  whether  the 
act  ia  one  which  tiae  corporation  ia  not  authorized  to  perform  under 
any  circomstancesi  or  one  that  it  may  perform  for  some  purposes, 

16.  Note:  70  A.  S.  B.  157.  19.  Thomas  v.  West  Jersey  Co.,  101 

16.  Visalia  Oas,  etc,  Co.  «.  Sims,  U.  S.  71,  25  U.  S.  (L.  ed.)  950;  Unioa 
104  CaL  326,  37  Pac.  1042,  43  A.  S.  Trust  Co.  v.  Illinois  M.  Ry.  Co.,  117 
B.  106:  CincinDati  Mut  Health  Assor.  U.  6.  434,  6  S.  Ct.  809,  29  U.  S.  (L. 
Co.  v.  Rosenthal,  55  lU.  85,  8  Am.  Rep.  ed.)  963;  Pennsylvania  R.  Co.  v.  St. 
626:  McMelta  v.  Corn  Belt  Bank,  164  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  6 
HI.  427,  45  N.  E.  954,  66  A.  8.  B.  8.  Ct.  1094,  30  U.  S.  (L.  ed.)  83;  Long 
203:  Bath  Gas  Light  Co.  v.  Gaffy,  151  v.  Georgia  Pae.  Ry.  Co.,  91  Ala.  619,  8 
N.  Y.  24,  45  N.  E.  390,  36  L.R.A.  664.  8o.  706,  24  A.  S.  R.  931. 

Note:  70  A.  8.  B.  170.    See  Con-  Note:  70  A.  S.  B.  166. 

mors,  vol.  6,  p.  692  et  seq.,  as  to  the  There  is  authority,  however,  to  the 

validity  of  contracta,  generidly.  effect  that  acts  done  in  excess  of  pow- 

17.  Kutnal  Guaranty  Fire'  Ins.  Co.  er  conferred  by  the  charter  are  void, 
«.  Barker,  107  la.  143,  77  N.  W.  868,  in  the  sense  that  they  can  have  no 
70  A.  8.  R.  149  and  note :  Bath  Gas  effect  to  divest  the  oorporation  ai  right 
light  Co.  V.  Claffy,  151  N.  Y.  24,  45  in  or  to  any  property  belonging  to  it 
N.  E.  390,  36  LJI.A.  664.  Praneo-Texan  Land  Co.  v.  McCormick, 

18.  Memphis,  etc.,  B.  Co.  «.  Gray-  85  Tex.  416, 23  S.  W.  123, 34  8.  B. 
aon,  88  Ala.  672,  7  So.  128;  18  A.  8.  815. 
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or  under  certain  oonctitions.  In  fbe  first  cam  it  is  strictly  ultra  vires ; 
and  as  a  general  rule  there  can  be  no  recovery  because  the  party 
dealing  with  Uie  corporation  is  bound  to  know,  from  the  law  of  its 
existence,  that  it  has  no  power  to  perform  it.*"  In  the  second  case 
the  contract  ia  not  in  its  strict  sense  ultra  vires,  and  the  issue  will 
turn  upon  whether  the  party  dealing  with  it  is  aware  of  the  intention 
to  perform  the  act  for  some  imauthorized  purpose,  or  whether  the 
attendant  circumstances  justify  its  making  and  its  performance. 
Where  an  act  is  ultra  vires  not  for  want  of  power  in  the  corporation, 
but  for  want  of  power  in  its  agents  or  ofiQcers,  or  because  of  the  dis- 
regard of  mere  formalities  which  the  law  requires  to  be  observed, 
or  is  an  improper  use  of  one  of  the  enumerated  powers,  it  may  be 
valid  as  to  third  persons.^  In  case  of  executory  contracts,  there  is 
well  considered  authority  for  the  position  that  neither  the  corpora- 
tion nor  the  person  contracting  with  it  can  question  the  power  of  the 
corporation  to  enter  into  the  contract,  the  situation  being  likened  to 
the  estoppel  to  deny  corporate  existence  where  one  contracts  with 
the  other  party  as  a  corporation.'  Still  the  almost  universal  rule  as 
applied  to  executory  contracts  is  that  a  corporation  when  sued  thereon 
may  set  up  as  a  complete  defense  to  its  liability  that  it  had  no  power 
to  enter  into  the  contract,  that  the  contract  in  the  strict  sense  is  ultra 
vires.*  Thus  where  a  corporation  without  power  to  do  so  enters  into 


20.  Nat.  Home  Bnildinf,  etc.,  A»fn  8  LJlJL.(N.S.)  986;  Davis  v.  Old 

9.  Home  Sav.  Bank,  181  lU.  86,  64  N.  Colony  R.  Go.  131  Mass.  268,  41  Am, 

E.  619,  72  A.  S.  R.  245,  64  LJEt.A.  R«p.  221;  Kansas  City  First  Nat 

899:  Stedfl  «.  Fraternal  Tribunes,  215  Bank  «.  Guardian  Trust  Co.,  187  Uo. 

m.  190,  74  N.  E.  121,  106  A.  8.  R.  494, 86  8.  W.  109, 70  LiLA.  79;  Leslie 

160;  Staey  v.  Glen  EUyn  Hotel,  etc,  v.  LoriUard,  110  N.  Y.  519, 18  N.  S. 

Co.,  223  lU.  546, 79  N.  £.  133,  8  L.R.A.  363, 1  L.R.A.  456;  Eastman  v.  Parkin- 

(N.8.)  966;  Davis  «.  Old  Colony  R.  son,  133  Wis.  376, 113  N.  W.  649, 13 

Co.,  131  Haas.  258,  41  Am.  Hep.  221;  L.RJi.(N.S.)  821. 

Leslie  «.  Loxillaid,  110  N.  T.  619,  18  2.  Harris  v.  Independence  Gas  Co., 

N.  E.  8^  1  LJt.A.  456;  Jemison  v.  76  Kan.  750,  92  Fac.  1123,  13  LitJl. 

Citizens^  Sav.  Bank  of  Jefferson,  122  (N.8.)  1171. 

K.  T.  135,  25  N.  E.  264,  19  A.  8.  R.  8.  Case  «.  Kelly,  133  U.  8.  21, 10  S. 
482,  0  LA.A.  708;  National  Car  Ad-  Ct.  216,  83  U.  8.  (L.  ed.)  613;  Bher- 
Tertising  Co.  v.  Loinsville  ft  N.  B.  Co.,  wood  v.  Alvis,  83  Ala.  115,  3  So.  307, 
110  Va.  413,  66  B.  E.  88,  24  LJt.A.  3  A.  S.  R.  695:  Long  v.  Georgia  Fae. 
(N.8.)  1010;  Ashbuiy  Ry.  Carriage,  Ry.  Co.,  91  Ala.  519,  8  So.  706,  24 
flte.,  Co.  V.  Riebi,  h.  R.  7  H.  L.  653,  A.  S.  R.  931;  Gadsden  First  Nat.  Bank 
44  L.  J.  Ezeb.  185,  2  Eng.  Rul.  Cas.  v.  Winchester,  119  Ala.  168,  24  Bo. 
804.  351,  72  A.  8.  R.  904;  Bradley  «.  Ball- 
Note:  6  L.R.A.  290.  ard,  65  BL  413,  8  Am.  Rep.  656; 
1.  MeQoaig  v.  Gnlf  Naval  Store  McNnlta  v.  Com  Belt  Bank,  164  III 
Co.,  56  Fla.  505,  47  So.  2,  131  A.  S.  427,  46  N.  E.  954,  66  A.  S.  R.  203; 
R.  160;  National  Home  Building,  ete.,  Best  Brewing  Co.  v.  Klaseen,  185  111. 
Ass'n  «.  Home  Sav.  Bank,  181  lU.  35,  37,  67  N.  E.  20,  76  A.  8.  R.  26,  60 
54  N.  E.  619,  72  A.  S.  R.  245,  64  IuRJl.  765;  SUte  Board  of  Agricnl* 
hJiJi.  399;  Stacy  «.  Glen  Ellyn  Hotel,  tnre  v.  Citizens  St.  Ry.  Co.,  47  Ind. 
etc.,  Co.,  223  lU.  646,  79  N.  B.  133,  407,  17  Am.  Rep.  702;  Wright  «. 
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a  contract  of  guaranty  or  suretyship  the  plea  of  ultra  vires  is  a  com- 
plete defense  to  its  enforcement  against  the  corporation,  either 
directly  *  or  in  an  action  by  a  co-surety  for  contribution,'  or  to  enforce 
security  given  for  its  obligation  *  So  where  a  corporation  without 
power  to  purchase  real  estate  purchases  real  estate  subject  to  a  mort- 
gage and  expressly  assumes  the  mortgage,  it  may  defend  against  lia- 
bility on  such  assumption  under  the  plea  of  ultra  vires.'  Kqually 
where  the  corporation  seeks  to  enforce  an  executory  contract,  which 
was  ultra  vires  on  its  part,  the  plea  of  ultra  vires  is  available  against 
it  in  defense  of  the  action.®  The  defense  of  ultra  vires  is  as  available 
to  a  corporation  when  the  attempt  is  made  to  hold  it  liable  as  prin- 
dp^  upon  a  contract  which  it  entered  into  as  agent  because  of  its 
failure  to  disclose  its  principal,  as  when  it  is  sued  upon  a  contract 
which  it  made  as  principal.*  However,  the  defense  ia  looked  upon 
by  many  courts  with  disfavor  whenever  it  is  presented  for  the  purpose 
of  avoiding  an  obligation  which  a  corporation  has  assumed  merely  in 
excess  of  the  powers  conferred  upon  it,  and  not  in  violation  of  some 
express  prohibition  of  the  statute;  and,  in  the  modern  cases  espe- 
cially, the  rule  has  been  frequently  announced  that  the  plea  of  ultra 
vires  should  not  be  allowed  to  prevail,  whether  interposed  for  or 
against  a  corporation,  when  it  will  not  advance  justice,  but>  on  the 
contrary,  will  accomplish  a  legal  wrong.     It  would  seem  tiiat  it  is 


Hugbes,  119  Ind.  324,  21  N.  E.  907,  Co.'  v.  Worthington,  88  Tex.  562,  30 

12  A.  S.  R.  412;  Twiss  «.  Guaranty  S.  W.  1055,  53  A.  S.  R.  778. 

Ldfe  Ass'n,  87  la.  733,  55  N.  W.  8,  5.  Lucas  «.  White  Line  Transfer 

43  A.  S.  R.  418;  Sherman  Curtis  Town  Co.,  70  la.  641,  30  N.  W.  771,  59  Am. 

Co.  V.  Morris,  43  Kan.  282,  23  Pac.  Rep.  449. 

569,  19  A.  S.  R.  134;  Pennsylvania,  6.  Gadsden  First  Nat.  Bank  «.  Win- 

etc.,  Nav.  Co.  v.  Dandridge,  8  Qill  &  J.  Chester,  119  Ala.  168,  24  So.  351«  72 

(Md.)  248,  29  Am.  Dec.  543;  Western  A.  S.  R.  904. 

Maryland  R.  Co.  v.  Blue  Rid^e  Hotel  7.  National   Home   Building,  etc., 

Co.,  102  Md.  307,  62  Atl.  351,  111  Ass'n  v.  Home  Sav.  Bank,  181  lU.  35, 

A.  8.  R.  362,  2  L.R.A.(N.S.)  887;  64  N.  E.  619,  72  A.  S.  E.  246,  61 

Day  V.  Spiral  Springs  Buggy  Co.,  57  L.R.A.  399. 

Mich.  146,  23  N.  W.  628,  58  Am.  Rep.  8.  Brunswick  Gaa  Light  Co.  v.  Unit- 

352;  Greenville  Compress,  etc.,  Co.  v.  ed  Gas,  Fuel,  etc.,  Co.  85  Me.  532,  27 

Planters'  Compress,  etc.,  Co.,  70  Miss.  Atl.  525,  35  A,  S.  R.  385;  Day  tr. 

669,  13  So.  879,  35  A.  S.  R.  681;  Spiral  Springs  Buggy  Co.,  57  Mich, 

Nassau  Bank  v.  Jones,  95  N.  T.  115,  146,  23  N.  W.  628,  58  Am.  Rep.  352; 

47  Am.  Rep,  14;  Jemiaon  v.  Citizens*  Northwestern  Union   Packet   Co.  v. 

Sav.  Bank  of  JefEerson,  122  N.  Y.  135,  Shaw,  37  Wis.  655,  19  Am.  Rep.  781. 

26  N.  £.  264, 19  A.  S.  R.  482,  9  L.R.A.  But  see  Harris  v.  Independence  Gas 

708.  Co.,  76  Kan.  750,  92  Pae.  1123,  13 

Notes:13Am.  Dec.  108;70A.  S.  R.  L.R.A.(N.S.)  1171. 

165;  7  Eng.  Rul.  Cas.  353.  9.  Jemison  v.  Citizens'  Sav.  Bank  of 

4.  Best  Brewing  Co.  v.  Klassen,  185  Jefferson,  122  N.  Y.  135,  25  N.  E.  264, 

HI.  37,  57  N.  E.  20,  76  A.  S.  R.  26,  19  A.  S.  R.  482,  9  L.RA.  708. 

50  L.R.A.  765;  Lucas  v.  White  Line  10.  Ohio,  etc.,  R.  Co.  «.  McCarthy 

Transfer  Co.,  70  la.  541,  30  N.  W.  96  U.  8.  258,  24  U.  S.  (L.  ed.)  693; 

771,  69  Am.  Rep.  449;  Northside  By.  Kadish  v.  Garden  City  Eq.  Loan,  etc.. 
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no  defense  to  a  surety  for  a  corporation  that  tiie  obligation  of  the 
latter  is  beyond  its  powers;  thdugh  where  a  corporation  is  expressly 
prohibited  from  issuing  promissory  notes,  and  in  violation  of  its 
charter  does  so,  such  note,  though  negotiable  in  form,  should  not  be 
so  treated,  and  an  indorser  thereon  does  not  incur  the  ustial  liabili^ 
of  an  indoTser  of  negotiable  paper.^'  While  there  is  some  authority 
that  a  person  sued  by  a  corporation  may  show  that  the  contract  sued 
on  was  ultra  vires  under  the  general  issue,*^*  the  better  rule  would 
seem  to  be  that  as  there  is  no  presumption  that  a  corporation  has 
exceeded  its  powers,  the  defense  of  ultra  vires  must  be  pleaded.^* 

679.  Accoosting  for  Property  Received  for  Use  of  Another. — ^Where 
a  corporation  receives  the  money  or  property  of  another  under  an 
agreement  or  duty  to  account  therefor  it  may  be  compelled  to  perform 
such  duty  though  tiie  transaction  was  ultra  vires>*  The  obligation 
to  do  justice  rests  upon  all  persons,  natural  and  artificial ;  if  one  obtains 
the  money  or  property  of  others  without  authority,  the  law,  independ- 
ently of  express  contract,  will  compel  restitution  or  compensation.*' 
Thus  a  national  bank  cannot  refuse  to  turn  over  money  belonging 
to  others  which  has  come  into  its  possession  through  an  attempt  to 
conduct  the  business  of  its  debtor  so  as  to  secure  payment  of  its  debt, 

Ass'n,  ISl'in.  531,  38  N.  E.  236,  42  LJl.A.{N.S.)  138.    Compare  Califor- 
A.  S.  R.  256;  Wright  «.  Huglies,  119  nia  Bank  v.  Kennedy,  107  0.  S.  302, 
Ind.  321,  21  N.  E.  907, 12  A.  S.  K.  412;  reversing  101  Cal.  495, 35  Pac.  1039, 40 
Nims  V.  Mt.  Hermon  Boys'  Sebool,  IGO  A.  S.  R.  69. 
Mass.  177,  35  N.  E.  776,  39  A.  S.  R.     Note:  70  A.  S.  R.  169. 
467,  22  L.R.A.  364;  Carson  City  Sav.     11.  Gish  t?.  Drakely,  2  Gill  (Md.) 
Bank  v.  Carson  City  Elevator  Co.,  330,  41  Am.  Dec.  426. 
90  Mich.  550,  51  N.  W.  641,  30  A.     12.  Soatbem  lioan  Co.  «.  Morris,  2 
S.  R.  454;  Bell  v.  Kirkland,  102  Minn.  Pt.  St.  175,  44  Am.  Dec.  18S. 
213,  U3  N.  W.  271,  120  A.  S.  R.  621,     13.  Phcouix  Bank  of  New  York  v. 
13  L.R.A.(N.S.)  793;  Kansas  City  Cnrtis,  14  Conn.  437,  36  Am.  Dec.  492. 
First  Not.  Bank^  v.  Quardian  Trust     14.  Martin  v.  Kentucky  Luid  lav. 
Co.,  187  Mo.  494,  86  S.  W.  10f>,  70  Co.,  14G  Ky.  525, 142  S.  W.  1038,  Ann. 
LJI.A.  79;  Whitney  Arms  Co.  u.  Bar-  Cas.  1913C  332. 
low,  63  N.  7.  62,  20  Am.  Rep.  504;     15.  German  Nat  Bank  v.  Meadow- 
Leslie  V.  liorillard,  110  N.  Y.  519.  18  croft,  95  111.  124,  35  Am.  Rep.  137; 
N.  E.  363,  1  L.R.A.  456;  Holmos,  etc.,  Manchester,  etc.,  R.  Co.  v.  Concord  K. 
Mfg.  Co,  V.  Holmes,  etc.,  McLal  Co.,  Co.,  66  N.  H.  100,  20  Atl.  3S3,  49  A.  S. 
127  N.  Y.  252,  27  N.  E.  831,  24  A.  S.  R.  582,  9  L.R.A.  6S9;  Emigh  t>.  Earl- 
R.  448;  Linkavf  «.  Lombard,  137  N.  ing,  134  Wis.  565,  115  N.  W.  128,  27 
Y.  417,  33  N.  E.  472,  33  A.  S.  R.  743,  L.R.A.(N.S,)  243. 
20  LJl~A.  48;  Portland  Lumbering,      16,  Rankin  v.  Emigh,  218  tJ.  S.  27, 
etc.,  Co.  V.  East  Portland,  18  Ore.  21,  30  S.  Ct.  672,  54  U.  S.  (L.  ed.)  915, 
22  Pac  636,  6  L.R.A.  290  and  note;  affirming  134  Wis.  5G5, 115  N.  W.  128, 
Levis  V,  American  Savings,  etc.,  Ass'n,  27  L.R.A.(N.S.)  243;  Manchester,  ete., 
08  Wis.  203,  73  N.  W.  793,  39  L.R.A.  R.  Co.  v.  Concord  R.  Co.,  (JG  N.  H.  100, 
559;  Kannebeig  v.  Evangelical  Creed  20  Atl,  383,  49  A.  S.  R.  682,  9  LJLA. 
Congregation,  146  Wis.  610,  131  N.  689. 
W.  353,  Ann.  Cas.  1912C  376,  39 
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although  it  bad  no  power  to  conduct  such  business;  and  where  the 
owner  of  a  grain  warehouse  transfers  the  warehouse  and  contents 
to  a  national  bank,  to  secure  a  debt,  the  latter  must  respond  to  the 
consignoxa  for  the  grain,  irrespective  of  its  chartered  authority.** 
So  if  one  rfdlroad  company  has  used  the  road,  rolling  stock,  and  equip- 
ments of  another  under  a  contract,  it  ia  estopped  to  set  up  that  such 
contract  is  ultra  vires  when  sued  for  an  accounting  and  return  of  the 
property.*' 

680.  Effect  of  Receipt  of  Benefits  of  Contract. — According  to  what 
would  seem  the  more  logical  view  a  corporation  though  it  has  received 
the  beneiite  of  a  strictly  ultra  vires  contract  is  not  estopped  to  set 
up  the  defense  of  ultra  vires  when  sued  upon  the  contract,*  though 
it  is  universally  recognized  that  recovery  may  at  least  be  had  on  a 
quantum  meruit  for  the  benefits  received  by  the  corporation.'  A  cor- 
poration cannot  violate  its  charter  for  pecuniary  gain  and  retain  the 
benefits  of  its  illegal  conduct  by  putting  up  the  shield  of  ultra  vires.* 
Accordingly  where  a  corporation  enters  into  an  ultra  vires  contract 
to  purchase  merchandise  for  speculation,  and  the  contract  is  partly 
performed  by  the  seller,  he  may  recover  on  a  quEintum  meruit  for  the 
merchandise  delivered,  though  he  refuses  further  to  perform  the 

17.  Emigh  v.  Earling,  134  Wis.  565,  etc,  R.  Corp.  v.  Boston,  etc,  R.  Corp., 
115  N.  W.  128,  27  L.R.A.(N.S.)  243,  164  Mass,  222,  41  N.  E.  268,  49  A. 
affirmed  218  IT.  S.  27,  30  S.  Ct.  672,  S.  R.  454;  Day  v.  Spiral  Springs 
54  U.  S.  (L.  ed.)  915.  Buggy  Co.,  57  Mich.  146,  23  N.  W. 

18.  German  Nat.  Bank  o.  Meadow-  628,  58  Am.  Rep.  352;  Greenvills 
croft,  95  III.  124,  35  Am.  Rep.  137.  Compress,  etc.,  Co.  v.  Planters'  Com- 

19.  Manchester,  etc.,  R.  Co.  v.  Con-  press,  etc.,  Co.,  70  Miss.  669,  13  So. 
cord  R.  Co.,  66  N.  H.  100,  20  Atl.  879,  35  A.  S.  R.  681;  WiUiams  v. 
383,  49  A.  S.  R.  582,  9  L.R.A.  689.  Memphis  Bank  of  Commerce,  71  Miss. 

1.  Chewada  Lime  Works  v.  Dis-  858, 16  So.  238,  42  A.  S.  R.  503 ;  Man- 
mukes,  87  Ala.  344,  6  So.  122,  6  L.RA.  Chester,  etc.,  R.  Co.  v.  Concord  R.  Co., 
100.  66  N.  H.  100,  20  Atl.  383,  49  A.  S.  R. 

2.  Kennedy  v.  California  Sav.  Bank,  582,  9  L.R.A.  689;  Whitney  Arms  Co. 
101  Cal.  495,  35  Pac.  1039,  40  A.  S.  v.  Barlow,  63  N,  Y.  62,  20  Am.  Rep. 
B.  69;  Bradley  v.  Ballard,  55  111.  413,  504;  Linkauf  v.  Lombard,  137  N.  Y. 
8  Am.  Rep.  656;  Kadish  v.  Garden  417,  33  N.  E.  472,  33  A.  S.  R.  743,  20 
City  Equitable  Loan,  etc.,  Ass'n,  151  L.R.A.  48;  Anthony  v.  Hoosehold  S. 
III.  531,  38  N.  E.  236,  42  A.  8.  R.  M.  Co.,  16  R.  I.  571,  18  AU.  176,  5 
256;  State  Board  of  Agriculture  v.  L.R.A.  575;  Williamson  v.  Eastern 
Citizens  St.  Ry.  Co.,  47  Ind.  407,  17  Building,  etc.,  Ass'n,  64  S.  C.  582,  32 
Am.  Rep.  702;  Wright  v.  Hughes,  119  S.  E.  765,  71  A.  S.  R.  822;  Derter, 
Ind.  324,  21  N.  E.  907,  12  A.  S.  R.  Horton  &  Co.  v.  Long,  2  Wash.  435, 27 
412;  Brown  o.  Atchison,  39  Kan.  37,  Pac.  271,  26  A.  S.  R.  867. 

17  Pac.  465,  7  A.  S.  R.  515;  Sherman  Note:  70  A.  S.  R.  167. 
Center  Town  Co.  v.  Morris,  43  Kan.  3,  Seymour  v.  Spring  Forest  Ceme- 
282,  23  Pac.  569,  19  A.  S.  R.  134;  tery  Assoc.,  144  N.  Y.  333,  39  N.  E. 
Underwood  «.  Newport  Lyceum,  5  B.  365,  26  LJt.A.  859;  Zinc  Carbonat* 
Mon.  (Ky.)  129,  41  Am.  Dee.  260;  Co.  v.  Shullsborgh  First  Nat.  Bank, 
Nims  V.  Mt.  Hermon  Boys'  School,  103  Wis.  125,  79  N.  W.  229,  74  A.  S. 
160  Mass.  177,  35  N.  E.  776,  39  A.  B.  845. 
S.  B.  467,  22  L.R.A.  304;  Nashua, 
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contract,  and  the  corporation  cannot  recover  damages  for  the  refusal 
further  to  perform.*  In  many  jurisdictions  the  plea  of  ultra  vires  is 
looked  on  with  such  disfavor  that  the  rule  seems  to  prevail  that  if 
the  corporation  has  received  the  benefits  growing  out  of  a  contract, 
such  contract  will  be  enforced  against  it,  unless  it  was  entered  into 
through  fraud,  or  there  are  persuasive  considerationa  of  public  policy 
involved^  To  render  the  corporation  liable  on  account  of  the  receipt 
of  benefits  arising  out  of  an  ultra  vires  contract  the  benefits  received 
must  have  come  from  the  other  party  to  the  contract.*  It  would  seem 
clear  that  a  corporation  may  urge  the  defense  of  ultra  vires  as  against 
a  contract  forbidden  by  statute  or  contrary  to  public  policy,  though 
it  has  received  &e  benefit  thereof.^ 

681.  Effect  of  Performance  by  One  Party. — According  to  the  view 
taken  by  one  line  of  cases,  a  recovery  directly  upon  an  ultra  vires 
contract  is  denied,  though  there  has  been  a  performance  by  the  party 
seeking  to  enforce  the  contract,  on  the  ground  that  the  contract  is 
void  and  no  act  of  eithier  party  can  give  it  any  validity.*   Still  the 

4.  Day  v.  Spiral  Springs  Baggy  Co.,  Ct.  318,  37  U.  S.  (L.  ed.)  146;  J*ck- 
67  Mich.  146,  23  N.  W.  628,  68  Am.  sonville,  etc.,  R.  Co.  «.  Hooper,  160 
Eep.  352.  U.  8.  514,  16  S.  Ct  379,  40  U.  S. 

6.  Wiseonsin  Lumber  Co.  v.  Greene,  (L.  ed.)  616;  Union  Pao.  R.  Co.  v. 
etc,  Telephone  Co.,  127  la,  350,  101  Chicago,  etc,  R.  Co.,  163  U.  S.  664, 
N.  W.  742,  109  A.  S.  R,  387,  69  16  S.  Ct  1173,  41  U.  8.  (L.  ed.)  265; 
UR.A.  968.  See  infra,  par.  681,  as  California  Sav.  Bank  v.  Kennedy,  167 
to  effect  of  performance  by  one  party.  U.  S.  362,  17  S.  Ct.  831,  42  U.  S.  (L. 

6.  Western  Maryland  R.  Co.  tJ.  Blue  ed.)  198:  Ward  v.  Joslin,  186  U.  S. 
Ridge  Hotel  Co.,  102  Md.  307,  62  AtL  142,  22  S.  Ct.  807,  46  U.  S.  (L.  ed.) 
351,  lU  A.  S.  B.  362,  2  L.EJL(N.S.)  1093;  Sherwood  ti.  Alvis,  83  Ala.  115, 
687.  3  So.  307,  3  A.  S.  R.  696;  National 

7.  Franklin  Nat.  Bank  v.  Whitehead,  Home  Building,  etc.,  Assoc  v.  Home 
149  Ind.  660,  49  N.  E.  692,  63  A.  B.  Sav.  Bank,  181  lU.  36,  64  N.  E.  619, 
B.  302,  39  L.R.A.  725.  72  A.  S.  R.  245,  64  LJlJl..  399;  Steele 

8.  Pearce  v.  Madison,  etc.,  R.  Co.,  v.  Fraternal  Tribunes,  215  lU.  190,  74 
21  How.  441,  16  U.  S.  (L.  ed.)  184;  N.  E.  121, 106  A.  S.  R.  160;  Stacy  «. 
Pennsylvania  R.  Co.  v.  St.  Louia,  etc.,  Glen  Ellyn  Hotel,  etc,  Co.,  223  HI. 
R.  Co.,  118  U.  S.  290,  6  S.  Ct  1094,  646,  79  N.  E.  133,  8  L.R.A.(N.8.)  966; 
30  U.  S.  (L.  ed.)  83;  Oregon  Ry.,  etc.,  Franklin  Co.  v.  Lewiston  Savings  In- 
Co.  V.  Oregonian  Ry.  Co.,  130  U.  S.  1,  stitntion,  68  Me.  43,  28  Am.  Rep. 
9  S.  Ct.  409,  32  U.  S.  (L.  ed.)  837  ;  9;  Brunswick  Gas  Light  Co.  ti.  United 
Pittsburgh,  etc.,  R.  Co.  v.  Keokuk,  Gas,  Fuel,  etc.,  Co.,  85  Me.  532,  27 
etc,  Co.,  131  U.  S.  371,  9  S.  Ct  770,  Atl.  625,  35  A.  8.  R.  385;  Pennsyl- 
33  U.  S.  (L.  ed.)  157;  Central  Transp.  vania,  etc,  Co.  v.  Dandridge,  8  Gill 
Co.  V.  Pullman's  Palace  Car  Co.,  139  &  J.  (Md.)  248,  29  Am.  Dec  643; 
U.  S.  24,  11  S.  Ct.  478,  36  U.  S.  Weckles  tj.  Hagerstown  First  Nat. 
(L.  ed.)  55;  St.  Louis,  etc.,  B.  Co.  t».  Bank,  42  Md.  681,  20  Am.  Rep.  96; 
Terre  Haute,  etc.,  R.  Co.,  145  U.  S.  Morville  v.  American  Tract  Soc,  123 
393,  12  S.  Ct  953,  36  U.  8.  (L.  ed.)  Mass.  129,  25  Am.  Rep.  40;  Davis  v. 
738;  Hancock  «.  Louisville,  etc,  R.  Old  Colony  R.  Co.,  131  Mass.  258, 
Co.,  145  U.  S.  409,  12  S.  Ct.  969,  36  41  Am.  Rep.  221;  Farmers'  etc.  Bank 
U.  S.  (L.  ed.)  765;  SntUff  v.  Lake  ».  Baldwin,  23  Minn.  198,  23  Am.  Rep. 
Conuty  Com'rs,  147  U.  8.  230,  13  S.  683;  Norton  v.  Derry  Nat  Bank,  61 
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courts  adopting  this  view  have  ahvays  striven  to  do  justice  between 
the  parties,  so  far  as  could  be  done  consistCTitly  with  adherence  to 
law,  by  permitting  property  or  money  part<^3  with  on  the  faith  of 
the  unlawful  contract  to  be  recovered  buck  or  compensation  to  be  made 
for  it.  In  such  cose,  however,  the  action  is  not  maintained  upon 
the  unlawful  contract,  nor  according  to  its  terms,  but  on  an  implied 
contract  of  the  corporation  to  return,  or,  failing  to  do  that,  to  make 
compensation  for,  property  or  money  which  it  has  no  right  to  retain. 
To  maintain  such  an  action  is  not  to  affirm  but  to  disaffirm  the  unlaw- 
ful contract*  A  recovery  on  a  quantum  meruit  for  the  benefits 
received  under  the  contract  is  allowed  not  only  against  the  corpora- 
tion where  it  has  received  benefit^!  through  the  performance  by  the 
other  party,  but  also  by  the  corporation,  as  to  which  the  contract 
was  ultra  vires,  against  the  other  party  who  received  benefits  through 
tlie  performance  by  the  corporation.^*'  On  the  other  hand,  according 
to  the  view  taken  by  other  courts,  which  it  must  be  acknowledged 
are  in  the  majority,  a  recovery  directly  upon  the  contrac  t  is  permit- 
ted, on  tlie  ground  that  the  corporation,  having  received  money  or 
property  by  virtue  of  a  contract  not  immoral  or  illegal  of  itself,  iii 
estopped  to  deny  liability ;    and  that  the  only  remedy  is  one  on  behalf 


N.  H.  589,  60  Am.  Eep.  33i;  Memphis  note;  Minneapolis  Fire,  etc.,  Ids.  Co. 
Grain,  etc..  Elevator  Co.  v.  Memphis,  v.  Norman,  74  Ark.  190,  S5  S.  W.  229, 
etc.,  H.  Co.,  85  Tenn.  703,  5  S.  W.  100  A.  S.  E.  74,  4  Ann.  Cas.  1045; 
52,  4  A.  S.  R.  798;  Buckeye  Marble,  ;<ottman  v.  San  Fnmpisco.  20  Cai.  96, 
etc.,  Co.  V.  Harvev,  92  Tenn.  115,  20  81  Am.  Dec.  9();  ^fajjce  v.  Paritir  Imp. 
S.  W.  427,  36  A.  S.  R.  71,  18  L.R.A.  Co.,  93  Cai.  (i78,  33  Pae.  772,  35  A. 
252;  Miller  t?.  American  Mut.  Ace.  S.  Jt.  199;  Kennedy  v.  California  Sav. 
Ins.  Co.,  92  Tenn.  167,  21  S.  "\V.  39,  Bank,  101  Cai.  A'i'o,  35  Pae.  l(/:!9.  40 
20  L.R.A.  7C5  and  note;  Leonhardt  A.  S.  R.  69;  Denver  Fire  Ins.  Co.  r. 
V.  SmaU,  117  Tenn.  153,  96  S.  \V.  McClellan,  9  Colo.  11,  9  Pac.  771.  59 
1051,  119  A.  S.  E.  994,  6  L.R.A.  Am.  Hep.  134;  Soutiicrn  Life  Ins. 
(N.S.)  887;  Chapelo  v.  Brunswick  &  Trust  Co.  v.  Lanier,  5  Fla.  110.  58 
Benefit  Society,  49  L.  J.  C.  PI.  796,  Am.  Dec.  448;  State  Board  of  Agri- 
50  L.  J.  Q.  B.  D.  372,  5  C.  P.  D.  culture  Citizens  St.  R.  Co.,  47  Ind. 
331,  6  Q.  B.  D.  696,  2  Eng.  Rul.  Cas.  407,  17  Am.  Rep.  702;  Louisville,  etc., 
36G  and  note.  But  see  Perkins  i-.  E.  Co.  v.  Flanagan,  113  Ind.  488. 14  N. 
Portland  S.,  etc.,  R.  Co.,  47  Me.  573,  E.  370,  3  A.  S.  E.  674;  Wright  ». 
74  Am.  Deq.  507.  Hnghes,  119  Ind.  324,  21  N.  E.  907, 

Note:  70  A.  S.  H.  171.  12  A.  S.  R.  412;  Wisconsin  Lumber 

9.  Central  Transp.  Co.  v.  Pullman's  Co.  v.  Greene,  etc.,  Telephone  Co.,  127 
Palace  Car  Co.,  139  U.  S.  24,  11  S.  la.  350,  101  N.  W.  742,  109  A.  S.  R. 
Ct.  478,  35  U.  S.  (L.  ed.)  55.         387,  69  L.E.A.  968;  Sherman  Center 

10.  Central  Transp.  Co.  v.  Pull-  Tomi  Co.  v.  Morris,  43  Kan.  282,  23 
man's  Palace  Car  Co.,  139  tJ.  S.  24,  Paf.  569,  19  A.  S.  R.  134;  Timon  v. 
11  S.  Ct.  478,  35  U.  S.  (L.  ed.)  55;  Grand  Bapids  Brewini?  Co.,  160  ATieli. 
Brunswick  Gas  Light  Co.  v.  United  371,  125  N.  W.  357,  27  L.K.A.(N.S.) 
Gas,  Fuel,  etc.,  Co.,  85  Me.  532,  27  186;  Jabriskie  r.  Hackensack,  etc.,  R. 
Atl.  525,  35  A.  S.  R.  385.  Co.,  18  N.  J.  En.  178.  90  Am.  Dec. 

11.  Wood  V.  Corry  Water-Works  617;  Indiana  v.  Woram,  6  Hill  (N. 
Co.,  44  Fed.  146,  12  L.R.A.  168  and  Y.)  33,  40  Am.  Dec.  378;  Diamond 
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of  the  state  to  punish  the  corporation  for  violating  the  law.''  Under 
ttiis  view,  where  a  corporation  has  fully  performed  a  contract  to  manu- 
facture and  deliver  certain  articles  it  is  no  defense  to  an  action  for  ' 
^e  price  that  tho  contract  was  ultra  vires;  ^*  and  the  same  is  true  in 
an  action  on  securities  which  a  corporation  had  no  power  to  take.** 
Again,  a  corporation  which  has  discounted  commercial  paper  with- 
out any  statutory  power  to  do  so  may  recover  the  money  thus  loaned, 
although  the  securities  are  void.*^  In  some  instances  statutes  have 
prohibited  or  restricted  certain  kinds  of  corporations,  such  as  banks 
or  insurance  companies,  from  loaning  money  to  their  officers,  and  it 
is  generally  reoognirod  tliat  such  provisions  are  intended  for  the 
benefit  of  the  stockholders  and  creditors  of  the  corporations  and  do 
riot  deprive  the  corporation  of  the  right  to  recover  the  money  loaned 
in  violation  of  such  provisions.^* 

682.  Ultra  Vires  Lease. — Where  a  corporation  enters  into  an  ultra 
vires  lease  of  its  property  and  special  franchises,  it  is  held  by  the 
courts  whif  h  deny  vM  recovery  directly  upon  an  ultra  vires  contract, 
tiiat  though  the  lessee  has  taken  and  enjoyed  the  possession  of  the 
ieased  property,  no  recovery  can  be  had  upon  the  lease  for  the  stipu- 
lated rent,*'  thougli  a  reasonable  rental  may  be  recovered  on  a  quan- 
tum meruit.*^  Of  course  if  the  lessee  I'eceived  no  benefit  from  the  lease 


^kfatefa  Co.  V.  Roeber,  106  N.  Y.  473, 
13  N.  E.  419,  60  Am.  Kep.  464; 
Holmes,  etc.,  Co.  v.  Holmes,  etc.,  Co., 
127  N.  Y.  252,  27  N.  E.  631,  24  A. 
S.  R.  4^;  Linkanf  v.  Lombard,  137 
N.  Y.  417,  33  N.  E.  472,  33  A.  S.  R. 
743,  20  L.R.A.  48;  Bath  Gas  Light  Co. 
V.  Clalfy,  151  N.  Y.  24,  45  N.  H.  390, 
36  L.R.A.  C&4;  Vought  tJ.  Easlcrn 
Bailding,  etc..  Assoc.,  172  N.  Y.  503, 
65  N.  £.  496, 92  A.  S.  R.  7^;  Slinwnee 
Nat  Bcuik  V.  Purcell  Wholesale  Gro- 
cery Co.,  34  Okla,  34,  124  Pac.  COS, 
41  L.R.A.(N.S.)  404:  Wright  v.  Pipe 
Line  Co.,  101  Pa.  St.  204, 47  Am.  Kep. 
701;  John  V.  Fonvoll  Co.  v.  Wolf,  !'fi 
Wis.  10,  70  N.  W.  289.  71  N.  W.  l09, 
65  A.  S.  B.  23,  37  L.R.A.  138:  Knu- 
nebeig  v.  Evangelical  Creed  Congre- 
gation, 146  Wis.  6]0,  131  N.  W.  353, 
Ann.  Cas.  1912C  376,  39  L.R.A.(N.S.) 
138 

Notes:  70  A.  S.  R.  170;  111  A.  S. 
R.  322  ;  20  L.B.A.  765. 

12.  Eastman  v.  Parkinson,  133  Wis. 
875,  113  N.  W.  649,  13  L.R.A.(N.S.) 
921. 

13.  Whitney  Arms  Co.  o.  Burlow,  63 
N.  Y.  62,  20  Am.  Rep.  504. 


14.  Gcrmantown  Farmers'  Mut.  Ina. 
Co.  V.  Dhein,  43  Wis.-  420,  82  Am. 
Rep.  549.  See  also  Xadish  v.  Garden 
City  Equitable  Loan,  etc.,  Ass'n,  151 
111.  531,  38  N.  £.  236,  42  A.  S.  R. 
256. 

15.  Pratt  ti.  Short,  79  N.  Y.  437,  35 
Am.  Rep.  631.  ' 

16.  Bowditeh  v.  New  England  Ins. 
Co.,  141  Mass.  292,  4  N.  E.  798,  55 
Am.  Rep.  474.  See  Basks,  vol.  3, 
p.  605. 

"17.  Pennsylrania  R.  CfK  v.  St.  Louis, 
etc.,  R.  Co.,  118  V.  S.  290,  6  8.  Ct. 
1094,  30  U.  S.  (L.  ed.)  83;  Oregon 
R.,  etc.,  Co.  «.  Oregonian  R.  Co.,  130 
U.  S.  1,  9  S.  Ct.  409,  32  U.  S.  (L. 
od.)  837-,  Contra!  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co..  139  U.  S.  24, 
11  S.  Ct.  478,  35  V.  S.  (L.  ed.1  65; 
St.  Louis,  etc.,  R.  Co.  v.  Terre  Haute, 
etc.,  R.  Co.,  145  U.  S.  393,  '12  S.  Ct. 
953,  36  U.  S.  (L.  ed.)  738;  Brunswick 
Gas  Light  Co.  v.  United  Gas,  etc.,  Co., 
85  Me.  532,  27  Ati.  525,  S5  A.  8.  R. 
385. 

18.  Central  Transp.  Co.  v.  Pullman's 
Pal..-ce  Car  Co.,  139  U.  S.  24,  11  S. 
Ct.  473,  35  XT.  8.  (L.  ed.)  &5-.  Brans- 
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a  recovery  against  it  must  be  denied.i^  On  the  other  hand,  where 
the  doctrine  prevails  that  one  party  to  the  ultra  vires  contract  is 
estopped  to  deny  liability  when  it  has  accepted  performance  by  the 
other  party,  a  recovery  of  the  stipulated  rent  directly  upon  the  lease 
is  permitted  for  the  time  the  lessee  held  possession  ***  Where  a  corpo- 
ration, as  lessee,  leases  a  tract  of  land  under  an  ultra  vires  contract 
providing  for  the  payment  of  the  value  of  improvements  made  by  it, 
on  a  surrender  of  the  lease  it  may  recover  the  value  of  the  improve- 
ments.^ 

XXV.  Liability  of  Corporation  for  Tort 

General  Principles 

683.  Statement  of  General  Rule. — The  liability  of  a  corporation 
for  a  tort  seems  to  have  been  denied  under  the  early  common  law.* 
It  is  very  doubtful,  however,  whether  immunity  from  liability  existed 
to  Uie  full  extent  claimed  by  the  early  writers.  It  should  be  borne 
in  mind  that  the  corporations  in  existence  in  early  times  consisted 
almost  exclusively  of  public  and  charitable  corporations,  and  there 
ure  of  course  cogent  reasons  for  exempting  such  corporations  from 
liability  which  in  no  way  apply  to  the  business  corporations  of  the 
present  day.'  At  the  present  time  it  is  universally  recognized  that 
ordinary  private  corporations  may  commit  almost  every  kind  of  a 
tort  and  be  held  liable  therefor,  and  this  liability  may  be  enforced 
in  the  same  manner  as  if  the  wrong  complained  of  had  been  commit- 
ted by  an  individual.*  The  usual  argument  against  the  liability  of 

wick  Gas  Light  Co.  «.  United  Gas,  etc.,  49  Am.  Rep.  800;  Goodspeed  v.  East 

Co.,  85  Me.  532,  27  Atl.  525,  35  A.  Haddam  Bank,  22  Conn.  530,  58  Am. 

S.  R.  385.  Dec.  439;  Deringer'a  Adm'r  v.  Derin- 

19.  Viaalia  Gas,  etc.,  Co.  v.  Sims,  ger's  Adm'r,  5  Houst.  (Del.)  416,  1 
104  Cal.  326,  37  Pae.  1042,  43  A.  S.  A.  S.  R.  150  ;  Toledo,  etc.,  R.  Co.  v. 
R.  105.  Harmon,  47  lU.  298,  95  Am.  Dee.  489; 

20.  Bath  Gas  Light  Co.  v.  Claffy,  Elmore  «.  Drainage  Com'rs,  135  111. 
151  N.  Y.  24,  45  N.  E.  390,  36  L.R.A.  269,  25  N.  E.  1010,  25  A.  S.  R.  363; 
664.  Columbus,  etc.,  Ry.  Co.  v.  Arnold,  31 

1.  United  States  Brewing  Co.  o.  Ind.  174,  99  Am.  Dee.  615;  Darsey 
Dolese,  etc.,  Co.,  259  DI.  274,  102  N.  Mach.  Co.  «.  McCaffrey,  139  Md.  545, 
E.  753,  47  L.R.A.(N.S.)  898.  38  N.  E.  208,  47  A.  S.  R.  290;  Don- 

2.  Orr  V.  United  States  Bank,  1  aldson  v.  Mississippi,  etc.,  R.  Co.,  18 
Ohio  36,  13  Am.  Dec.  588.  la.  280,  87  Am.  Dee.  391;  Underwood 

3.  See  flHARTriES,  vol.  5,  p.  374  ei  «.  Newport  Lyceum,  5  B.  Mon.  (Ky.) 
<«9.,  and' Municipal  Corporations,  as  129,  41  Am.  Dec.  260;  Rabassa  «. 
to  the  liabili^  of  such  corporations  for  Orleans  Nav.  Co.,  5  La.  461,  25  Am. 
torts.  Dec.  200;  Graham  v,  St.  Charles  St. 

4.  Philadelphia,  etc.,  R.  Co.  «.  Quig-  R.  Co.,  47  La.  Ann.  214,  16  So.  806, 
ley,  21  How.  202,  16  U.  S.  (L.  ed.)  49  A.  8.  R.  366,  27  L.R.A.  416;  Riddle 
73;  National  Bank  v,  Graham,  100  U.  t).  Proprietors  of  Merrimae  River 
8.  699,  25  U.  S.  (L.  ed.)  750;  Jordan  Locks  &  Canals,  7  Mass.  169,  5  Am. 
«.  Alabama,  etc.,  R.,  Co.,  74  Ala.  85.  Dec.  35  and  note;  Waiter  v.  Bostoa 
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corporations  for  torts  is  that  corporations  can  do  only  what  \ry  law 
they  are  authorized  to  do,  and  cannot  therefore  invest  anyone  with 
authority  to  do  wrong  on  their  behalf,  and  hence  that  courts  are 
driven  of  necessity  to  deal  with  the  individuals  from  whose  acts  tiie 
injuries  result  Such  premises  would  lead  to  conclusions  at  war  with 
the  interests  of  society,  in  view,  at  the  present  day  of  the  vast  multi- 
plication of  corporations  and  the  variety  of  interests  affected  thereby.' 
Of  course  the  individual  by  whom  the  tortious  act  is  committed  can- 
not himself  escape  liability  on  the  ground  that  he  was  acting  for  the 
corporation.  Such  individual  and  the  corporation  are  jointiy  liable 
and  may  be  joined  as  defendants.* 

684.  Torts  Requiring  Motive  and  Intent. — Formerly  it  was  thou^t 
that  a  corporation  being  an  artificial  person  could  not  act  from  malice 
or  have  a  malicious  or  other  intent,  and  therefore  could  not  be  liable 
for  a  tort  which  required  a  motive  and  intention.''  At  the  present 
time,  however,  it  is  well  recognized  that  a  corporation  may  be  liable 
for  a  tort  though  malice  or  fraudulent  intent  is  an  essential  element.* 


Citv,  19  Pick.  (Mflss.)  511,  31  Am.  ard  OU  Co.,  50  W.  Va.  611,  40  S.  E. 
Dec.  157;  Nims  v.  Mt.  Hermon  Boys'  591,  88  A.  S.  R.  895,  56  L.R.A.  804, 
School,  160  Mass.  177,  35  N.  E.  776,  Notes:  13  Am.  Dee.  596;  34  Am. 
39  A.  S.  R.  467,  22  L.E.A.  364;  Rep.  495;  59  A.  S.  R.  589;  10  L.R.A, 
Wachsmuth  v.  Merchants'  Nat.  Bank,  129. 

96  Mich.  426,  56  N.  W.  9,  21  L.R.A.  6.  Illinois  Cent.  R.  Co.  v.  Read,  37 
278;  Hilsdorf  v.  St.  Louis,  45  Mo.  III.  484,  87  Am.  Dec.  260;  Main  v. 
94,  100  Am.  Dec.  352;  Hopkins  v.  Nortfa-Eastem  R.  Co.,  12  Rich.  L.  (S. 
Atlantic,  etc.,  R.  Co.,  36  N.  H.  9,  G.)  82,  75  Am.  Dec.  725;  Lyman  v. 
72  Am.  Dec.  287;  Brokaw  v.  New  White  River  Bridge  Co.,  2  Aikens 
Jersey  R.,  etc.,  Co.,  32  N.  J.  L.  328,  (Vt.)  255,  16  Am.  Dec.  705;  West 
90  Am.  Dec.  659;  Meares  v.  Com'rs  Vixginia  Transp.  Co.  v.  Standard  Oil 
of  Wihnington,  31  N.  C.  73,  49  Am.  Co.,  50  W,  Va.  611,  40  S.  E.  691, 
Dee.  412;  Peebles  v.  Fatapseo  anano  88  A.  S.  R.  896,  66  L.R.A.  804. 
Co.,  77  N.  C.  233,  24  Am.  Rep.  447;  6.  Kote:  13  Am.  Dec.  697.  See 
Hossey  v.  Norfolk,  etc.,  R.  Co.,  98  N.  aupra,  par.  486  «t  aeq.^  as  to  general 
0.  34,  3  S.  E.  923,  2  A.  S.  R.  312;  liability  of  corporate  officers  tor- 
Cbodloe  V.  Cincinnati,  4  Ohio  600,  22  tions  corporate  acts. 
Am.  Dee.  764;  Chestnut  Hill  etc.,  Go.  7.  Goodspeed  v.  East  Haddam  Bank, 
9.  Batter,  4  Sexg.  &  R.  (Pa.)  6,  8  22  Conn.  630,  68  Am.  Dec.  439  (stat- 
Am.  Dec.  676;  Penmnrlvania,  B.  Co.  ing  bnt  Fepndiatinif  this  view). 
V.  Tandiver,  42  Pa.  St.  366,  82  Am.  8.  Jordan  «.  Alabama,  etc.,  B.  Co., 
Dee.  620;  State  o.  Eastern  Coal  Co.,  74  Ala.  86,  49  Am.  Rep>  800;  May- 
29  R.  I.  264,  70  Atl.  1,  132  A.  8.  R.  nard  v.  Fireman's  Fnnd  Ins.  Co.,  34 
817,  17  Ann.  Cas.  96;  Williamson  v.  Cal.  48,  91  Am.  Dec.  672;  GNwdspeed 
Eastern  Building,  etc.,  Ass'n,  64  S.  C.  v.  East  Haddam  Bank,  22  Conn.  530, 
682,  32  S.  E.  766,  71  A.  8.  B.  822  ;  58  Am.  Dee.  439;  Wheeler,  etc.,  Co.  «. 
Standard  Oil  Go.  v.  State,  117  Tenn.  Boyce,  36  Ean.  350,  13  Pao.  609,  69 
S18,  100  S.  W.  705,  10  L.B.A.(N.S.)  Am.  Rep.  671;  Carter  v.  Howe  Haeb. 
1015;  Lyman  «.  White  River  Bridge  Co.,  61  Hd.  290,  34  Am.  Rep.  311; 
Co.,  2  Aikens  (Vt.)  265, 16  Am.  Dee.  Beed  v.  Home  Sav.  Bank,  130  Mass. 
706;  State  v.  Baltimore,  ete.,  R.  Co.,  443,  39  Am.  Rep.  468;  Waohsmnth  v. 
16  W.  Va.  362,  36  Am.  Rep.  803;  Menbants*  Nat  Bank,  96  Mich.  426, 
West  Viieinia  Transp.  Co.  v.  Stand-  66  N.  W.  9,  21  LJBA.  278;  Aldrich  «. 
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The  znalice  of  the  corporation  consists  in  the  motives  which  prompt 

the  action  of  its  representatives.* 

6S5.  Torts  Arising  Out  of  Ultra  Vires  Transaction  or  Business. — 
There  is  some  authority  for  the  position  that  if  a  corponition  engages 
in  an  ultra  vires  transaction  it  is  not  liable  for  the  torts  committed 
by  its  officers  or  agents  while  engaged  therein.*'  Thus  where  an 
agricultural  society  undertook  to  run  carriages  to  transport  people 
to  and  from  its  fair  grounds  it  was  held  that  as  such  transportation 
business  was  ultra  vires,  the  corporation  was  not  liable  for  injuries 
to  a  person  upon  the  highway  caused  by  its  driver's  negligence.'* 
This  view,  however,  is  completely  refuted  in  the  better  considered 
cases,  and  corporations  are  held  liable  to  the  same  extent  as  though 
the  business  or  transaction  was  within  their  corporate  powers.  This 
view  is  taken  even  in  the  jurisdictions  which  permit  coi*porations  the 
greatest  latitude  in  defending  actions  on  ultra  vires  contracts.**  It 
would  indeed  be  an  aiioraalous  result  in  legal  science  if  a  corporation 
should  be  permitted  to  set  up,  that  inasmuch  as  a  branch  of  the  busi- 
ness prosecuted  by  it  was  wrongful,  therefore  all  the  special  wrongs 
done  to  individuals  in  the  course  of  it  were  remediless.**  Thus  a 
corporation  chartered  as  a  railroad  and  banking  company,  having  no 
authority  to  run  a  steamboat,  is  liable  to  a  passenger  injured  on  a 
steamboat  operated  by  it.**  So  if  an  educational  corporation,  not 
authorized  by  its  charter  so  to  do,  undertakes  to  run  a  public  ferry, 

Press  Printing  Co.,  9  Minn.  133,  86  R.,  etc.,  Co.,  32  N.  J.  L.  328,  90  Am. 

Am.  Dec.  84;  Rivers  v.  Yazoo,  etc.,  R.  Dec.  b59;  Youugstown  Park,  etc.,  R. 

Co.,  90  Miss.  198,  43  So.  471,  9  L.R.A.  Co.  v.  Kessler,  84  Ohio  St.  74,  95  N. 

(N.S.)  931;  Gillett  «.  Missonri  Valley  K.  509,  Ann.  Gas.  1912B  033, 36  L.R.A. 

R.  Co.,  55  Mo.  315, 17  Am.  Rep.  653;  (N.S.)  50. 

Vance  v.  Erie  Ry.  Co.,  32  N.  J.  L.  11.  Bathe  v.  Decatur  County  Agri- 

334,  90  Am.  Dec.  665:  McDermott  v.  eultuvol  Soc,  73  la.  11,  34  N.  W.  484, 

Evening  Journal  Ass'n,  43  N.  J.  L.  5  A.  S.  R.  651. 

488,  39  Am.  Kep.  606;  Hussey  v.  Nor-  12.  Central  R.,  etc.,  Co.  v.  Smith,  76 

folk,  etc.,  R.  Co.,  98  N.  C.  34,  3  S.  E.  Ala.  572,  52  Am.  Rep.  353  and  note; 

923,  2  A.  S.  B.  312;  Sawver  v.  Nor-  Magee  v.  Pacific  Imp.  Co.,  98  Cal.  678, 

folk,  etc.,  B.,  Co.,  142  N.  C.  1,  54  S.  33  Pac.  772,  35  A.  S.  R.  199;  Nima 

E.  793,  115  A.  S.  R.  716,  9  Ann.  Gas.  Mt.  Ilermon  Bovs'  School,  160  Mass. 

440;  Bishop  v.  Readsboro  Chair  Mfg.  177,  35  N.  E.  77G,  39  A.  S.  K.  4(57, 

Co.,  85  Vt.  141,  81  All.  454,  Ann.  Cas.  22  L.R.A.  304;  Hussey  v,  Norfolk, 

1914B  11G3,  30  L.R.A.(N.S.)   1171;  etc.,  R.  Co.,  98  N.  C.  34,  3  S.  E.  923, 

State  V.  Baltimore,  etc.,  R.  Co.,  15  W.  2  A.  S.  R.  312.    See  also  Feital  t). 

Va.  362,  36  Am.  Rep.  803;  West  Vir-  Middlesex  R.  Co.,  109  Mass.  398,  12 

prinia  Transp.  Co.  u.  Standard  Oil  Co.,  Am,  Rep.  720;  Jones  v.  Western  Ver- 

50  W.  Va.  611,  40  S.  E.  591,  88  A.  mont  11.  Co.,  27  Vt.  399,  65  Am.  Deo. 

S.  R.  895,  56  L.R.A.  804.  206. 

9.  Goodspced  v.  East  Haddam  Bank,  13.  New  York,  etc.,  R.  Co.  v.  Har- 
22  Conn.  530,  58  Am.  Dec.  439.  ing,  47  N.  J.  L.  137,  54  Am.  Rep. 

10.  Bathe  r.  Decatur  County  Agri-  123,  52  Am.  Kep.  358  and  note, 
cultural  Sof!.,  73  la.  11,  34  N.  W.  484,  14.  Central  R.,  etc.,  Co.  v.  Smith, 
6  A.  S.  R.  651;  Brokaw  a  New  Jersev  76  AU.  572,  52  Am,  Rep.  353. 
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and  while  running  it  accepts  a  passenger  for  hire,  it  is  answerable 
to  him  in  an  action  of  tort  for  a  neglect  of  its  duty  in  the  manage- 
ment of  such  ferry,  by  which  he  was  injured.'*  Again,  a  corpora- 
tion which  engages  in  the  occupation  of  an  innkeeper,  assumes  the 
liability  of  an  innkeeper  towards  a  guest,  and  receives  from  such 
guest  the  consideration  for  that  liability,  cannot  repudiate  its  obliga- 
tion upon  the  ground  that,  under  its  corporate  powers,  it  was  not 
authorized  to  engage  in  such  occupation.'* 

686.  Effect  of  Legislative  Authority  or  Sanction. — Except  when 
restrained  by  constitutional  provisions  against  depriving  any  person 
of  his  proper^  without  due  process  of  law,  the  legislature  may  author- 
ize the  doing  of  acta  which  would  otherwise  be  deemed  private  nui- 
sances, and  when  such  autiiority  is  conferred  on  a  corporation  it  can- 
not be  held  liable  for  injuries  caused  by  such  acts,  if  the  authority 
is  exercised  without  negligence,  unless  liability  is  imposed  by  the 
grant  of  the  authority."  The  authorities  place  the  grantees  of  public 
franchises  upon  the  same  plane  with  the  public  agents  of  the  govern- 
ment; they  maintain  that  corporations  holding  grants  of  public  fran- 
chises are  not  only  vested  with  the  sovereign  right  of  eminent  domain, 
but  possess  also  the  sovereign  immunity  against  liability  for  darn- 
ages.'*  Thus  it  has  been  held  that  a  railroad  company  acting  under 
authority  of  law,  whose  road  is  constructed  and  operated  with  judg- 
ment and  caution,  and  without  negligence,  is  not  liable  to  an  adja- 
cent landowner  for  damages  resulting  from  noises,  jarring  and  shak- 
ing of  buildings,  dust  and  smoke  incident  to  the  running  of  trains; 
for  no  action  lies  for  the  loss  or  inconvenience  resulting  from  doing 
an  authorized  act  in  an  authorized  way."  This  view,  however,  has 
not  met  with  the  approval  of  many  of  the  courts,  the  rule  being 
restricted  to  the  grant  of  authority  to  purely  public  corporations  or 
officers ;  and  it  is  held  that  the  gi*ant  by  the  legislature  of  a  special 
privilege  or  franchise*  to  a  private  corporation  or  individual,  unless 
o^erwise  provided,  merely  relieves  the  grantee  in  the  proper  exer- 
cise of  such  power  from  liability  to  the  state  and  does  not  grant  it 
immunity  from  liability  to  third  persons  who  are  directly  injured 
through  the  exercise  of  the  authority  granted.**   Under  this  view 

15.  Nims  V.  Mt.  Hermon  Boys'  19.  Fisher  v.  Seaboard  Air  Line  E. 
School,  160  Mass.  177,  35  N.  E.  776,  Co.,  102  Va.  303,  46  S.  E.  381,  1 
39  A.  S.  R.  467,  22  L.R.A.  364.  Ann.  Caa.  622. 

16.  Magee  v.  Pacific  Imp.  Co.,  98  20.  Baltimore,  etc.,  R.  Co.  tj.  Fifth 
Cal.  678,  33  Pao.  772,  35  A.  S.  R.  199.  Baptist  Church,  108  U.  S.  317,  2  S. 

17.  Fisher  v.  Seaboard  Air  Line  R.  Ct.  719,  27  U.  S.  (L.' ed.)  739;  Sin- 
Co.,  102  Va.  363,  46  S.  E.  381, 1  Ann.  nickson  v.  JehnBon,  17  N.  J.  L.  129, 
Cas.  622  and  note.  See  also  Torts.        34  Am.  Dec.  184;  Ten  Eyck  v.  Dela- 

18.  Townsend  «.  Norfolk  R.,  etc.,  ware,  etc..  Canal  Co.,  18  N.  J.  L.  200, 
Co.,  105  Va.  22,  52  S.  E.  970.  115  37  Am.  Dec.  233;  Tinsman  v.  Belvi- 
A.  S.  R.  842,  8  Ann.  Cu.  558,  4  dere  Delaware  R.  Co.,  26  N.  J.  L.  148, 


L.R.A.(N.S.)  87. 


69  Am.  Dec.  565;  McAndrews  v.  Col- 
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a  corporation  authorized  to  construct  a  canal  and  improve  the  navi- 
gation of  a  river,  or  construct  a  railway,  cannot  escape  liability 
for  damf^es  to  the  lands  of  a  third  person  caused  by  the  obstruction 
of  the  natural  flow  of  streams  and  rivers.^  So  legislative  authority 
to  a  railroad  company  to  bring  its  tracks  within  municipal  limits 
and  to  construct  shops  and  engine  houses  there  does  not  confer  author- 
ity to  maintain  a  private  nuisance  without  liability  to  persons  injured; 
such  autiiority  exempts  from  liability  to  suits  civil  or  criminal  at 
the  instance  of  the  state,  but  it  does  not  affect  claims  of  private  citi- 
zens for  damages  for  special  inconvenience  and  discomfort  not  experi- 
enced by  the  public  at  large.*  Of  course  the  corporation  may,  by  tha 
provisions  of  the  grant,  be  made  liable  to  third  persons  for  consequen- 
tial injuries  resulting  from  the  exercise  of  the  authority  conferred; 
and  it  would  seem  that  the  legislature  may,  unless  restrained  by  con- 
stitutional provisions,  relieve  the  corporation  from  liability  for  dam- 
ages to  third  persons;  still  where  such  immunity  Is  claimed  the  statute 
should  receive  a  strict  construction,  being  in  derogation  of  common 
law  rights,  and  the  grant  of  power  to  take  property  upon  compensa- 
tion therefor  being  made  should  not  be  construed  to  relieve  the  cor- 
poration from  liability  for  injuries  to  property  not  taken.*  And  it 
seems  to  be  the  better  view  that  in  any  case,  in  order  for  a  public- 
service  corporation  to  escape  liability  for  injuria  resulting  to  others 
from  an  act  done  by  it  without  negligence,  it  is  not  sufficient  that 
the  act  is  one  which  the  corporation  has  legislative  authority  to  do, 
but  the  act  must  be  one  which  the  corporation  is  required  to  per- 
form— a  duty  it  owes  and  which  has  been  imposed  upon  it  by  the  legis- 
lative act  granting  the  charter  under  which  it  exists — or  at  least  it 
must  appear  tliat  the  particular  act  complained  of  and  immunity  from  * 
its  consequences  were  within  the  contemplation  of  the  legislature.* 
The  authority  conferred  by  the  legislature  must  be  exercised  with 
proper  care ;  if  the  corporation  is  negligent  in  its  exercise  it  will  incur 
liability  to  persons  injured  thereby.*  Thus  if  a  corporation  is  anthor- 

ierd,  42  N.  J.  L.  189,  36  Am.  Bep.  Co.,  26  N.  J.  L.  148,  69  Am.  Dec.  66&. 

608;  Pennsylvania  R.  Co.  v.  Angel,  4.  Baltimore,  etc.,  B.  Co.  e.  Fifth 

41  N.  J.  Eq.  316,  7  Atl.  432,  56  Am.  Baptist  Church,  108  U.  S.  317,  2  S. 

Rep.  1;  Crittenden  v.  Wilson,  5  Cow.  Ct.  719,  27  U.  S.  (L.  ed.)  739;  Bohaa 

(N.  Y.)  165, 15  Am.  Dec.  462;  Bohan  v.  Port  Jervia  Gas  Light,  etc.,  Co.,  122 

v.  Port  Jervis  Gas  Light  Co.,  122  N.  N.  Y.  18,  25  N.  E.  246,  9  L.R.A.  711; 

Y.  18,  26  N.  E.  246,  9  L.B.A.  711  and  Townaend  v.  Norfolk  R.,  etc.,  Co.,  105 

note.  Va.  22,  52  8.  E.  970,  116  A.  S.  R. 

1.  Ten  Eyck  v.  Delaware,  etc.,  Canal  842,  8  Ann.  Cas.  558,  4  LJLA.(N.S.) 
Co.,  18  N.  J.  L.  200,  37  Am.  Dec.  233  ;  87. 

Tinsman  v,  Belvidere  Delaware  R.  Co.,  5.  Lafayette  Plankroad  Co.  v.  New 

26  N.  J.  L.  148,  69  Am.  Dec.  565.  Albany,  etc.,  R.  Co.,  13  Ind.  90,  74 

2.  Baltimore,  etc.,  R.  Co.  v.  Fifth  Am.  Dec.  246;  Chestnut  Hill  Turnpike 
Baptist  Church,  108  U.  S.  317,  2  S.  Go.  v.  Butter,  4  Seze.  ft  B.  (Pa.)  6, 
Ct.  719,  27  U.  S.  (L.  ed.)  739.  8  Am.  Deo.  67». 

3.  Tinsman  v.  Belvidere  Delaware  B. 
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ized  to  construct  a  bridge  across  a  stream  and  does  so  in  Boch  a  care- 
less manner  as  to  constitute  an  unnecessary  and  wanton  obstruction 
to  the  flow  of  the  water  it  is  liable  to  persons  thereby  injured.*  Aa 
regards  remote  and  consequential  damages  the  corporation  incurs  no 
liability.'  Constitutional  provisions  exist  in  moat  jurisdictions  which 
prohibit  the  taking,  and  in  some  cases  injury,  of  private  property 
for  public  use  without  just  compensation,  and  where  the  action  of 
the  corporation  in  effect  results  in  a  taking  or  injury  of  private  prop- 
erty it  cannot  escape  liability  for  its  action  on  the  ground  that  it 
was  authorized  by  the  legislature.* 

Particular  Torts 

687.  Injury  to  Person  or  Property  Generally. — ^There  is  no  doubt 
that  a  corporation  is  liable  in  trover  for  a  wrongful  conversion;* 
and  the  liability  in  tort  for  damages  resulting  from  a  private  nui- 
sance created  by  it  is  beyond  question.^**  So  a  corporation,  to  the 
same  extent  as  an  individual,  is  Uable  for  damages  resulting  from  its 
wrongful  action  by  which  the  lands  of  another  are  overflowed ; 
and  it  may  be  held  liable  in  an  action  of  tort  for  fraud  and  deceit.^* 
As  a  mere  legal  entity  it  can  have  no  will,  and  cannot  act  at  all,  but 
in  its  relations  to  the  public  it  is  represented  by  its  officers  and  agents, 
and  their  fraud  in  the  corporate  course  of  dealing  is  in  law  the  fraud 
of  the  corporation.  There  is  more  difficulty  in  establishing  a  fraud 
against  a  corporation  than  against  an  individual.  This  arises  from 
the  difficulty  in  many  cases  of  determining  whether  the  fraud  charged 
is  imputable  to  the  corporation.**  According  to  the  modern  view 
the  liability  of  a  corporation  in  tort  may  include  an  action  for  false 
imprisonment  ^* 


S.  Chestnut  Hill  Turnpike  Co.  v. 
Rutter,  4  Serg.  ft  B.  (Pa.)  6,  8  Am. 
Dec.  675. 

7.  Ten  Eyck  v.  Delaware,  etc..  Canal 
Co.,  18  N.  J.  L.  200,  37  Am.  Dec.  233 
(illustrating  SQch  classes  of  damages) ; 
Tinsman  v.  Belvidere  Delaware  R.  Co., 
26  N.  J.  L.  148,  69  Am.  Dec.  565. 

8.  See  EuiKENT  Domain. 

9.  Note:  69  A.  S.  B.  601.  See  also 
Trover. 

10.  Baltimore,  etc.,  R.  Co.  «.  FiUh 
Baptist  Church,  108  U.  S.  317,  2  S. 
Ct.  719,  27  U.  8.  (L.  ed.)  739;  Bishop 
V.  Readsboro  Chair  Mfg.  Co.,  85  Yt. 
141,  81  Atl.  464,  Ann.  Caa.  1914B 
1163,  36  Lil.A.(N.S.)  1171;  Town- 
wnd  «.  Norfolk  R.,  etc.,  Co.,  105  Va. 
22,  62  S.  £.  970,  115  A.  S.  B.  842, 
8  Ann.  Cas.  558  and  note,  4  L.B.A. 
(N.S.)  87.  See  Ndisakcfa. 


11.  Ten  Eyck  «.  Delaware,  ete.^ 
Canal  Co.,  18  N.  J.  L.  200,  37  Am. 
Dec.  233;  Rhodes  v.  Cleveland,  10 
Ohio  159,  36  Am.  Dec.  82;  Chestnut- 
Hill  Turnpike  Co.  v.  Rutter,  4  Serg. 
&  R.  (Pa.)  6,  8  Am.  Dec  675. 

12.  Hindman  v.  First  Nat.  Bank  of 
LouisviUe,  Ky.,  98  Fed.  562,  39  C.  0. 
A.  1,  48  L.R.A.  210;  Kidd  r.  New 
Hampshire  Traction  Co.,  72  N.  H.  273, 
56  AU.  405,  66  U  B.  A.  574;  Cragie 
o.  Hadley,  09  N.  7. 131«  1  N.  E.  637, 
52  Am.  Rep.  9;  Peebles  «.  Patapeeo 
Guano  Co.,  77  N.  G.  233,  24  Am.  Sep. 
447.   See  Pbaud  and  Deceit. 

13.  Cragie  «.  Hadley,  99  N.  Y.  181, 
1  N.  E.  637,  52  Am.  Rep.  9. 

14.  Evansvi]Ie,  etc.,  R.  Co.  v.  He- 
Kee,  99  Ind.  519,  50  Am.  Rep.  102 
and  note;  Wheeler,  «te.,  ManoTg  Co. 
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688.  Assault  and  Battery;  Trespass. — Under  the  doctrine  of  the 
early  common  law,  it  seems  to  have  boon  the  rule  that  an  action  of 
trespass  for  an  assault  and  battery  could  not  be  maintained  against 
a  corporation;  that  a  corporation,  being  an  artificial  person,  could 
not  beat  another  person,  and  that  the  form  of  the  action  was  inappro- 
priate where  a  corporation  was  the  defendant,  for  a  capias  and  exigent 
could  not  go  against  a  corporation.**  The  modem  view,  however,  is 
that  a  corporation  may  be  liable  for  an  assault  and  battery  and  a 
recovery  may  be  had  against  it  in  an  action  of  trespass;  ^'  and  the 
corporation  and  the  individual  by  whom  the  assault  was  committed 
may  be  joined  as  defendants  in  the  action.*'  Again,  a  corporation 
may  be  liable  for  a  trespass  upon  land,  and  an  action  of  trespass  quare 
clauaum  jregit  may  be  maintained  against  it.'^  It  is  a  fallacy  to 
say  that  because  a  corporation  has  no  natural  existence  or  physical 
powers  it  cannot  commit  a  trespass.  It  is  true  it  cannot  commit  a 
trespass  but  through  the  instrumentality  of  others;  neither  can  it 
make  a  contract  or  do  any  other  corporate  act  but  through  the  agency 
of  others.** 

689.  Negligence  and  Neglect  of  Corporate  Duty. — It  is  now  uni- 
versally recognized  that  a  private  corporation  is  liable  in  tort  for 
injuries  resulting  to  third  persons  through  its  negligence.'*'  From 

u.  Boyee,  36  Kan.  350,  13  Poc.  609,  84  A.  S.  R.  250;  Moore  v.  Fitchburg 
59  Am.  Rep.  571;  Wacbsmuth  v.  Mer-  R.  Corp.,  4  Gray  (Mass.)  465,  &4  Am. 
chants'  Nat.  Bank,  96  Mich.  436,  66  Doe.  83;  Brokaw  v.  New  Jersey  B., 
N.  W.  9,  21  LJI.A.  278:  Hussey  «.  etc.,  Co.,  32  N.  J.  L.  328,  90  Am. 
Norfolk,  etc.,  E.  Co.,  98  N.  C.  34,  3  Dec.  659. 
8.  E.  923,  2  A.  S.  R.  312.  See  Falss  Note:  13  Am.  Dee.  607. 
IicPRisONUENT.  18.  Whiteman's  Ex'x  v.  Wilming- 

16.  OxT  V.  United  States  Bank,  \  ton,  etc.,  R.  Co.,  2  Hot.  (Del.)  514, 
Ohio  S6,  13  Am.  Dee.  588.  33  Am.  Dec.  411;  Allra  r>.  Decatur,  23 

16.  Central  of  Georgia  Ry.  So.  v.  111.  332,  76  Am.  Dec.  692;  Singer  M^. 
Brown,  113  Ga.  414,  38  S.  E.  989,  Co.  v.  Holdfodt,  86  IlL  455,  29  Am. 
84  A.  S.  R.  250;  Ware  v.  Barataiia,  Rep.  43;  Rabassa  v.  Orleans  Nav.  Co., 
etc.,  Canal  Co.,  15  La.  169,  35  Am.  5  La.  4G1,  25  Am.  Dec.  200;  Main  v. 
Dee.  189;  Goddard  v.  Grand  Trunk  Nortbeastem  R.  Co.,  12  Rich.  L.  (S. 
Ry.  of  Canada,  67  Me.  202, 2  Am.  Rep.  C.)  82,  75  Am.  Deo.  726  and  note; 
39;  Hanson  v.  European,  etc.,  Ry.  Co.,  Lyman  v.  White  River  Bridge  Co.,  2 
62  Me.  84,  16  Am.  Rep.  404;  Moore  Aikens  (Vt.)  255,  16  Am.  Dec.  705. 
V.  Fitchbnrg  R.  Corp.,  4  Gray  (Mass.)  But  see  Foote  v.  Cincinnati,  9  Ohio 
466,  64  Am.  Dec.  83;  Ramsden  v.  31,  34  Am.  Dra.  420;  this  case  is  based 
Boston  ft  A.  R.  Co.,  104  Mors.  117,  on  U.  S.  Bank  v.  Orr,  1  Ohio  36, 13 
6  Am.  Rep.  200;  Gillett  «.  Missouri  Am.  Dec.  583,  referred  to  supra,  as 
Valley  R.  Co.,  66  Mo.  315,  17  Am.  announcing  the  supposed  early  common 
Rep.  653;  Brokaw  v.  New  Jersey  R.,  law  rule  as  to  trespass  for  assault  and 
etc.,  Co.,  32  N.  J.  L.  328,  90  Am.  Dec.  battery. 

(expressly  disapproving  Orr  «.  19.  Lyman  o.  Wliite  River  Bridge 
U.  S.  Bank,  wpra).  Co.,  2  Aikens  (Vt.)  255,  16  Am.  Dee. 

Note:  13  Am.  Dee.  697.  705. 
.  17.  Central  of  Georgia  By.  Co.  «.     20.  Denver,  etc.,  B.  Co.  «.  Conway, 
Brown,  113  Ga.  414,  38  S.  E.  989,  8  Colo.  1,  5  Pac.  142,  54  Am.  Rep. 
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an  early  date  it  has  been  settled  that  an  action  on  the  cose  will  lie 
against  a  corporation  for  neglect  of  a  corporate  duty  by  which  the 
plaintiiT  has  suffered  damage.*  A  corporation  cannot,  as  a  general 
rule,  relieve  itself  of  this  liability  by  a  lease  or  transfer  of  its 
property 
• 

XXVI.  Actions  by  and  against  Corporations 

General  Pn7iciple$ 

690.  Right  to  Sue  fai  GeneraL — The  right  of  a  corporation  to  sue 
ia  a  necessary  incident  to  its  creation.  To  reach  any  other  conclusion 

would  be  equivalent  to  holding  that,  while  a  corporation  might  law- 
fully engage  in  trading,  yet  if  it  sold  any  of  its  product  on  credit 
to  a  pei'son  who  failed  to  keep  his  engagements  in  relation  thereto,  it 
could  have  no  remedy  for  the  enforcement  of  the  debt.*  This  right 
to  sue  includes  the  right  to  maintain  the  usual  tort  actions  for  injury 
to  corporate  property  rights.  The  tendency  of  modern  adjudications 
has  been,  as  far  as  practicable,  to  treat  corporations  as  natural  persons; 
and  as  heretofore  shown*  they  are  now  held  liable  as  individuals, 
civilly  and  criminally,  for  torts  committed  by  their  agents  or  serv- 
ants, while  they  are  held  amenable  to  the  law  for  all  injuries  inflicted 
by  their  wrongful  acts.  They  should,  on  principles  of  even-handed 
justice,  be  held  entitled  to  its  protection  for  all  injuries  sufTered  by 
them  at  the  hands  of  others.^  Thus  it  is  now  well  settled,  though 
precedents  were  wanting  until  recent  times,  that  a  corporation  may  sue 

637;  Illinois  Cent.  R.  Co.  v.  Read,  37  22  Pa.  St.  64,  60  Am.  Deo.  65;  New 
Dl.  484,  87  Am.  Dec.  260;  Louisville,  York,  etc.,  Printing  Tel.  Co.  v.  Dry- 
etc,  R.  Co.  V.  Collins,  2  Dav.  (Ky.)  burg,  35  Pa.  St  298,  78  Am.  Dec. 
114,  87  Am.  Dec.  486;  Lowell  v.  Bob-  338;  Pittsbnrgh,  etc.,  Ry.  Co.  v.  Lyon, 
ton,  etc,  K.  Corp.,  23  Pick.  (Mass.)  123  Pa.  St.  140,  16  Atl.  607,  10  A. 
24,  34  Am.  Dee.  33;  Hunt  v.  Lowell  S.  R.  517,  2  L.R.A.  489. 
Gas  Light  Co.,  8  Allen  (Mass.)  169,  2.  Balsley  v.  St.  Louis,  etc,,  R.  Co., 
85  Am.  Dee.  697;  Newcomb  c.  Boston  119  111.  68,  8  N,  E.  859,  59  Am.  Rep. 
Protective  Department,  151  Mass.  215,  784;  Plummer  v.  Chesapeake,  etc.,  R. 
24  N.  E.  39,  6  L.R.A.  778;  Pennsyl-  Co.,  143  Ky.  102,  136  S.  W.  162,  33 
vania  R.  Co.  v.  Vandiven,  42  Pa.  St..  L,R.A.(N.S.)  362. 
365,  82  Am.  Dec.  520;  Glavin  «.  Rhode  8.  Instone  v.  Frankfort  Bridge  Co., 
Island  Hospital,  12  R.  I.  411,  34  Am.  2  Bibb  (Ky.)  576,  5  Am.  Dec.  638; 
Rep.  675.  Martin  c.  Kentucky  Land  Inv.  Co., 

1.  Biilsley  V.  St.  Louis,  etc.,  R.  Co.,  146  Ky.  525,  142  S.  W.  1038,  Ann. 
119  111.  68,  8  N.  E.  859,  59  Am.  Rep.  Caa.  1913C  332;  Capital  Lumbering 
784;  Brookviile,  etc..  Turnpike  Co.  v.  Co.  ■».  Learned,  38  Ore.  544,  59  Pac. 
Pumphrey,  59  lad.  78,  26  Am.  Rep.  454,  78  A.  S.  R.  792. 
76;  Watson  v.  Proprietors  of  lasbon     4.  See  aupra,  par.  683  et  seg. 
Bridge,  14  Me.  201,  31  Am.  Dec.  49;     5.  Trenton  Mot.  L.,  etc.,  Ins.  Co.  v. 
Riddle  V.  Proprietors  of  Merrimao  Perrine,  23  N.  J.  L.  402,  67  Am.  Dae. 
River  Locks  &  Canals,  7  Mass.  169,  400l 
6  Am.  Dec.  35;  Pittsbarsrh  v.  Qrien, 
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for  libel  of  slander  on  it,  as  distinguished  from  its  individual  mem- 
bers *  A  corporation  may  sue  in  its  own  name,  without  any  necfla- 
sity  of  designating  its  president  or  any  of  its  other  officers  in  tfa* 
petition,  because  a  corporation  is  a  person,  and  does  not  labor  under 
any  incapacity,  like  a  minor.'  In  case  of  the  statute  of  limitations 
it  is  generally  held  that  a  corporation  is  included  in  the  term  "perSon" 
diough  not  expressly  named  in  the  statute  in  whose  favor  and  against 
whom  the  statute  will  run.* 

691.  Liability  to  Be  Sued  In  General. — corporation  may  be  sued 
though  not  expressly  made  subject  to  suit  by  the  terms  of  its  char- 
ter,* and  this  is  true  though  the  state  is  a  stockholder  or  the  proprietor 
of  the  corporationi  because  the  exemption  of  a  state  from  suit  withibut 
its  consent  does  not  exempt  such  a  corporation  from  being  sued.^ 
A  bill  will  lie  against  a  corporation  and  its  officers,  to  compel  a  dis- 
covery from  the  officers,  to  aid  a  plaintiff  or  a  defendant  in  maintain- 
ing or  defending  a  suit  brought  against  or  by  the  corporation  alone; 
and  while  the  strenuous  opposition  on  the  part  of  corporations  to 
the  production  of  their  papers  and  records  under  subpoena  duces 
tecum  has  been  made,  the  prevailing  view  seems  to  be  that  they,  like 
individuals,  may  be  so  compelled  through  their  officers.'* 

692.  Form  of  Action. — At  one  time  it  was  thought  that  an  action 
of  assumpsit  would  not  lie  against  a  corporation.  This  was  in  pur- 
suance of  the  old  rule  that  a  corporation  could  only  act  under  its 
common  seal,  which  as  heretofore  shown  no  longer  prevails,'*  and  now 
it  is  well  settled  that  a  corporation  may  be  sued  in  assumpsit  like  an 
individual.'*  Where  the  duly  authorized  agents  of  a  corporation  enter 

6.  Pennsylvania    Iron    Works    «.  Managers,  etc.,  105  Ky.  840,  49  8.  W. 

Henry  Yoght  Macb.  Co.,  (Ky.)  96  S.  458,  43  L.R.A.  703.  See  States,  u  to 

W.  561,  8  L.R.A.(N.S.)  1023;  Trenton  what  constitutes  a  suit  against  a  state 

Mut.  L.,  etc.,  liis.  Co.  v.  Perrine,  23  and  immunity  fnnn  suit  without  its 

K.  J.  L.  400,  57  Am.  Dec.  400;  Bray-  consent. 

ton  V.  Cleveland  Special  Police  Co.,  tJ3  11.  Post  «.  Toledo,  etc,  B.  Co.,  144 

Ohio  St.  83,  67  N.  £.  1085,  52  L.R.A.  Mass.  341, 11  N.  £.  540,  69  Am.  Rep. 

525  and  note;  Gross  Coal  Co.  v.  Rose,  86.  See  Discovert. 

126  Wis.  24, 105  N.  W.  226, 110  A.  S.  12.  American  Car,  ete.,  Co.  v.  Alez- 

R.  894,  6  Ann.  Caa.  549,  2  Ii.R.A.  andria  Water  Co.,  221  Pa.  St.  529, 

(N.S.)  741  and  note.   See  also  Libbl  70  Atl.  867,  128  A.  8.  B.  749  and 


7.  New  Orleans  Terminal  Go.  v.  pekoe;  WriKESSES. 
Teller,  113  La.  733,  37  So.  024, 2  Ann.     13.  See  tupra,  par.  522. 

Cas.  127,  14.  Bank  of  Columbia  v.  Patterson, 

8.  Notes:  19  LJEI.A.  224;  20  Ann.  7  Cnmeh  299,  3  U.  S.  (L.  ed.)  351; 


9.  Martin  v.  Kentucky  Land  Inv.  dall  v.  Van  Veehten,  19  Johns.  (N.  T.) 
Co.,  146  Ky.  625,  142  S.  W.  1638,  60, 10  Am.  Deo.  193;  Mott  v.  Hicks,  1 
Ann.  Cas.  ISISC  332.  Cow.  (N.  T.)  513,  13  Am.  Deo.  660. 

10.  Qross  «.  Kentucky  Board  of  See  auo  Assuupsit,  vol.  2,  p.  7^ 
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note,  15  Ann.  Caa.  641.    See  En- 


Cas.  741,  744. 
See  LiiUTATioK  of  Aonoss. 
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into  a  contract  on  behalf  of  the  corporation,  signing  in  their  individ- 
ual names  and  affixing  their  individual  seals,  an  action  of  assump^t 
may  be  maintained  against  the  corporation  for  breach  of  the  contract, 
because  the  seal  of  an  agent  of  a  corporation  is  not  the  corporate  seal, 
while  a  seal  affixed  by  an  agent  of  an  individual  is  the  seal  of  the 
principal  if  the  contract  is  so  made  as  to  bind  the  principal.'* 

693.  Attachment  and  Garnishment. — ^In  accordance  with  prin- 
ciples already  stated,'*  the  word  "person,"  as  used  in  the  statutes  relat- 
ing to  attachment  and  garnishment  proceedings,  includes  artificial  per- 
sons, and  therefore  such  proceedings  may  be  maintained  either  by  a 
plaintiff  corporation  "  or  against  a  defendant  corporation,"  or  a  cor- 
poration may  be  summoned  and  charged  as  garnishee  in  a  suit  inter 
aUos.i*  Though  the  authorities  are  in  conflict,  in  a  proceeding  by  a 
creditor  of  a  stockholder  to  subject  his  shares  to  the  payment  of  his 
debt,  it  has  been  held  that  the  corporation  may  be  made  the  gar- 
nishee ;  the  better  view,  however,  in  the  absence  of  express  statutory 
authority  for  such  practice,  is  to  the  contrary,  as  the  corporation  under 
the  general  statutes  cannot  be  said  to  have  effects  of  the  stockholder 
in  its  hands  or  to  be  indebted  to  the  stockholder  merely  because  of  his 
being  a  stockholder.^  In  some  jurisdictions  there  are  statutes  which 
expressly  authorize  the  garnishment  of  a  stockholder's  interest  in  a 
corporation  by  summoning  the  corporation  as  garnishee.*  To  give 
the  court  jurisdiction  of  the  corporation  summoned  as  garnishee  it  is 
absolutely  essential,  as  in  case  of  an  individual  summoned  as  garnishee, 
that  the  summons  of  garnishment  shall  be  served  on  it.*  The  question 
of  the  jurisdiction  of  the  res  or  indebtedness  owing  by  the  corporar 
tion  summoned  as  garnishee  and  the  effect  of  the  pending  proceed- 
ings is  governed  by  the  same  general  rules  as  apply  where  an  individ- 

16.  Randall   v.   Van   Vecbten,   19  66  Am.  Dec.  254  and  note;  Portsmouth 

Johns.  (N.  T.)  60,  10  Am.  Dec.  193.  Gas  Co.  v.  Sanford,  97  Va.  124,  33 

8«e  also  St.  Andrews  Bay  Land  Co.  v.  S.  E.  516,  75  A.  S.  B.  778,  45  L.B.A. 

Mitchell,  4  Fla.  192,  54  Am.  Dec.  340.  246. 

16.  See  supra,  par.  8-10.  Note:  20  Ann.  Caa.  744. 

17.  Notes:  19  L.B^.  224  ;  20  Ann.  20.  Lipscomb  v.  Condon,  66  W.  Ta. 
Cas.  740.  See  also  Attachxeht,  vol.  416,  49  S.  E.  392,  107  A.  S.  R.  938, 
2,  p.  809.  67  L.R.A.  670.    See  also  Baltimore, 

18.  Reid  i7.  Eatonton  Mfg.  Co.,  40  etc.,  B.  Co.  v.  Gallahjic,  12  Grat.  (Va.) 
Gft.  98,  2  Am.  Rep.  563;  Mineral  Point  655,  65  Am.  Dec.  254. 

R.  Co.  u.  Keep,  22  111.  9,  74  Am.  Dec.     Note:  14  Ann.  Cas.  265.    See  also 
124.   See  also  Attachment,  vol.  2,  p.  Attachkeht,  vol.  2,  p.  811. 
811;  Gabnishment.  1.  Pease  v.  Chicago  Crayon  Co.,  235 

Notes:  19  L.B.A.  224  ;  20  Ann.  Cas.  111.  391,  85  N.  E.  619,  14  Ann.  Cas. 
740.  263  and  note,  18  L.R.A.(N.S.)  1158; 

19.  Knox  V.  Protection  Ins.  Co.,  9  Armour  Bros.  Banking  Co.  t>.  St. 
Conn.  430,  25  Am.  Dee.  33;  Boyd  v.  Louis  Nat.  Bank,  113  Mo.  12)  20  S.  W. 
Chesapeake  &  Canal  Co.,  17  Md.  195,  690,  35  A.  S.  R.  691. 

79  Am.  Dee.  646;  Baltimore,  etc.,  B.     2.  Note:  14  Ann.  Cas.  266. 
Co.  «.  Qallahue,  12  Qrat.  (Va.)  665,     3.  Buznett  «.  (Antral  of  Qeoigia  B. 
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iial  is  sued*  And  it  has  been  held  that  a  domestic  corporation  cannot 
be  summoned  as  garnishee  in  another  jurisdiction  by  service  on  an 
agent  for  debts  owing  by  it  to  a  home  creditor,  over  whose  person 
jurisdiction  is  not  acquired.'  No  jurisdiction  can  be  acquired  of  a 
domestic  corporation  by  an  attachment  issued  against  it  as  a  foreign 
corporation.*  In  jurisdictions  where  it  is  necessary  to  allege  in  1h« 
complaint  the  corporate  existence  of  a  corporation  suing  or  being 
sued/  if  the  plaintiff  in  the  summons  and  the  affidavit  for  attach- 
ment is  designated  by  a  name  from  which  it  appears  not  to  be  a  nat- 
ural person,  and  its  corporate  existence  or  capacity  to  sue  is  in  no 
manner  alleged,  the  attachment  cannot  be  sustained  and  must  be 
discharged  on  the  motion  of  any  person  interested  in,  or  having  a 
lien  upon,  the  property  attached.' 

694.  Want  of  Capacity  to  Sue  as  Matter  of  Abatement — The  gen- 
eral rule  that  the  defense  of  want  of  capacity  of  the  plaintiflf  to  sue 
must  be  taken  by  plea  in  abatement,  is  applicable  to  actions  by  a 
corporation,  and  in  such  an  action  a  defendant  who  desires  to  raise 
the  question  of  the  capacity  of  the  plaintiflF  corporation  to  sue  should 
do  so  by  plea  in  abatement.  Failing  in  this,  a  judgment  a^inst  him 
in  the  name  of  the  plaintiff  is  valid  and  enforceable  by  execution.* 
Though  in  the  absence  of  statutory  provision  to  the  contrary  t^e 
dissolutioE  of  a  corporation  deprives  it  of  the  capacity  to  commence 
or  to  continue  actions  theretofore  commenced,'^  still  it  would  seem 
that  this  want  of  capacity  should  be  set  up  by  a  plea  in  abatement  of 
the  action.  If  a  judgment  is  taken  in  an  action  after  its  abatement  by 
the  dissolution  of  the  corporation  plaintiff,  such  judgment,  accord- 
ing to  the  weight  of  authority,  is  not  void.  It  is  the  duty  of  the 
defendant  to  plead ^in  abatement  or  otherwise  call  the  attention  of  the 
court  to  the  dissolution  of  the  plaintiff.  Failing  to  do  so,  a  judg- 
ment for  the  plaintiff  probably  establishes  its  continued  capacity  to 
maintain  its  action,  and  at  all  events  protects  the  judgment  from 
collateral  assault  because  of  the  matter  of  abatement.*^ 

Co.,  117  Ga.  521,  43  S.  E.  854,  97  A.  S.  B.  306,  17  Ann.  Cas.  224.  See 

A.  S.  R.  175.  also  Jaotzen  v.  Emanuel  German  Bap- 

4.  See  Garnishment.  tist  Church,  27  Okla.  473,  112  Pac 

5.  Douglass  V.  Pfaenix  Ins.  Co.,  138  1127,  Ann.  Cas.  1912C  659. 

N.  Y.  209,  33  N  E.  938,  34  A,  S.  R.  to  the  necessity  of  pleading  mat- 
448,  20  L.R.A,  118.  i^j.     abatement,  see  Abatement  axd 

..S*  n^^^'S^^^in^'  S^'V'^'i^  Ir^^^kn^*  RSVIVAL,  vol.  1,  p.  56.    Attd  866  infra, 

26  S.  E.  162,  36  L.K  A.  40^.  corporate  existence  of  a  corporation 

7.  See  mfra,  par.  701.  ^  plMntifl  or  da- 

8.  Citizens'   Bank  v.  Corkings,  9  i""""^ 

S.  D.  614,  70  N.  W.  1069,  62  A.  S.  B.  ^^^^^    .  ,  , 
ggj^        '  10.  See  tn/ra,  par.  749  et  seq. 

9.  Commercial  Loan,  etc.,  Co.  v.  H-  Commercial  Loan,  etc.,  Co.  ». 
Mallera,  242  III.  50,  89  N.  E.  661,  134  Mailers,  242  111.  50,  89  N.  E.  661, 134 
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695.  Pleading  in  GeneraL — Both  by  statute  and  the  principles  of 
the  common  law  the  power  to  sue  and  be  sued  is  an  inseparable  inci- 
dent to  coiporate  existence,  and  the  legal  capacity  to  sue  will  be  pre- 
sumed until  the  contrary  appears;  so  it  need  not  be  alleged  in  the 
declaration  or  complaint,  in  an  action  by  a  corporation,  that  it  has 
capacity  to  sue.^*  The  general  rules  of  pleading  in  stating  the  cause 
of  action  apply  of  course  in  actions  by  or  against  corporations.  Thus 
as  a  general  rule,  a  written  contract  sued  on  should  be  set  out  in 
pleading  according  to  its  legal  effect;  but  where  the  true  meaning  is 
doubtful,  it  is  most  advisable  to  set  out  the  contract  in  hecc  verba,  and 
leave  the  court  to  construe  it.**  So  a  general  statutory  provision  that 
no  defendant  is  permitted  to  deny  on  trial  tlie  execution  of  any  instru- 
ment in  writing,  on  which  any  action  may  have  been  brought,  with- 
out having  filed  a  plea,  verified  by  affidavit,  denying  its  exefution. 
applies  to  actions  against  a  corporation;  and  if  an  instniment  sued 
upon  purports  to  be  signed  by  a  corporation  by  its  president,  his  author- 
ity to  execute  it  cannot  be  put  in  issue  except  by  a  plea,  verified  by 
an  affidavit  denying  the  execution  of  such  instrument.'*  So  in  an 
action  against  a  corporation  on  a  note,  a  petition  conformable  mth 
the  statutory  form,  stating  that  the  plaintiff  holds  a  note  (copying 
it)  of  the  corporation— ds  in  other  cases  of  petition  on  notes — ^imports 
every  fiict  that  is  necessary  to  show  that  the  note  is  genuine,  and 
binding  on  the  dpfendant.'"  A  declaration  on  a  bond  made  to  the 
directors  of  a  corporation  ought  to  allege  that  it  was  made  to  them 
by  the  name  and  description  of  the  directors  of  the  corporation,  but 
after  verdict  or  judgment  by  default  the  declaration  will  be  sulTicient 
without  such  an  averment.*'  The  defense  of  incorporation  need  not 
be  pleaded  in  an  action  agfiinst  defendants  as  individuals.  Such  a 
defense  goes  to  the  root  of  the  cause  of  action,  and  tends  to  show 
that  there  never  had  been  any  liability  on  the  part  of  the  defendants. 
It  is  not  an  afhrmative  defense  which  in  substance  admits  an  original 
cause  of  action,  but  shows  facts  which  operated  as  a  satisfaction 
thereof.  It  is  not  like  a  defense  of  payment,  or  a  release,  or  an  accord 
and  satisfaction.  If  operative,  it  shows  that  there  had  never  been  exxy 
liability;  and  honco  it  is  adniisi<ible  under  defendant's  denial  of  any 
liability  as  set  out  in  the  complaint.*'   A&  a  general  rule  the  only 

A.  S.  R.  30fi  and  note,  17  Ann.  Caa.  nutional  Military  Encampment  Co., 
224.  See  also  Abatement  and  Revi-  140  III.  248,  29  N.  E.  1044,  33  A.  S.  R. 
VAL,  vol.  1,  pp.  51-52.  2J4. 

12.  Martin  v.  Kentucky  Land  Inv.  15.  Commercial  Bank  v.  Newport 
Co.,  14G  Ky.  525,  142  8.  W.  1038,  Mf-.  Co.,  1  B.  Mon.  (Ky.)  13,  35 
Ann.  Cas.  1913C  332.  Am.  Dec.  171. 

13.  Bayley  v.  Onondaga  County  16.  Bayley  v.  Onondafra  Countv 
Milt.  Ins.  Co.,  6  Hill  (N.  Y.)  476,  41  Mut.  Ins.  Co.,  6  HUl  (N.  Y.)  47C,  41 
Am.  Dec.  759.    See  generally  Plead-  Am.  Dec.  759. 

ING.  17.  Demarest  v.  Flack,  128  N.  Y. 

11.  Richelieu  Hotel  Co.       Inter-  205,  28  N.  E.  645,  13  L.R.A.  854. 
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mode  by  which  a  corporation  can  answer  is  under  its  corporate  seal ; 
and  under  the  chancery  practice  where,  as  a  general  rule,  all  answers 
must  be  verified  by  oath  or  affirmation,  a  corporation  must  answer 
in  the  same  way,^*  and  where  a  discovery  was  wanted  the  practice 
prevailed  of  making  some  of  the  ofiicers  defendants.'^  In  a  suit  to 
annul  an  act  of  a  corporation,  such  as  a  lien  by  it,  as  ultra  vires,  the 
corporation  must  be  a  party.^ 

696.  Affidavit  or  Verification  of  Pleadings. — A  corporation  being 
incapable  of  making  an  oath,  a  pleading  by  it  purporting  to  be  veri- 
fied by  the  oath  of  the  corporation  itself  would  be  null  and  void,  and 
it  necessarily  follows  that  if  a  pleading  by  a  corporation  is  required 
to  be  verified,  the  verification  must  in  fact  be  made  by  some  individ- 
ual on  its  behalf.  It  is  accordingly  held  that  a  pleading  by  a  corpora- 
tion may  be  verified,  when  so  required,  by  its  duly  authorized  officers 
or  agent,  and  a  statutory  provision  to  such  effect  is  very  common.' 
Petitions  for  the  removal  of  causes  also  are  usually  verified,  though 
it  seems  that  verification  is  not  necessary,'  and  when  the  petitioner 
is  a  corporation  the  verification  may  be  made  by  its  authorized  officer 
or  agent.*  According  to  some  authorities  a  pleading  on  behalf  of  a 
corporation  may  be  verified  by  its  attorney  in  any  case  in  which  he 
is  able  to  swear  to  the  truth  of  the  facts  stated,*  though  there  are  also 
decisions  to  the  effect  that  he  may  do  so  only  in  a  caae  in  which  he 
might  make  the  verification  if  the  corporation  were  an  individual.* 
Where  the  verification  is  made  by  an  officer,  agent  or  attorney  it  need 
not  set  forth  why  it  was  not  made  by  the  corporation,  because  it  is 
obvious  that  a  corporation  cannot  make  an  affidavit.*  As  to  the  neces- 
sity of  stating  the  source  of  knowledge  or  grounds  of  the  belief  of 
the  person  who  makes  the  verification,  the  authorities  are  divided. 

18.  Baltimore,  etc.,  B.  Co.  v,  Galla-  Sea  also  Ajiidavxtb,  vd.  1,  p.  763; 
hue,  12  Grat.  (Va.)  665,  65  Am.  Deo.  PuumMO. 

254.  8.  See  Bucoval  or  Gausbs. 

19.  Baltimore,  etc.,  R.  Co.  v.  Oalla-  S.  Mabone  v.  Manchester,  etc.,  R. 
hue,  12  Grat.  (Va.)  655,  65  Am.  Dec.  Corp.,  Ill  Mass.  72,  15  Am.  Rep.  9; 
254.    See  Discovery.  Quigley  r.  Centnd  Pae.  E.  Co.,  11  Ner. 

20.  Smith  v.  Cornelius,  41  W.  Va.  350, 21  Am.  Bep.  757;  Shaft  v.  Phoenix 
59,  23  S.  E.  599,  30  L.R.A.  747.         Mut.  L.  Ins.  Co.,  67  N.  Y.  544,  23  Am. 

1.  Homick  v.  Union  Pac.  R.  Co.,  85  Rep.  138. 
Kan.  568,  118  Pac.  60,  Ann.  Cas.      Note:  16  L.RA.(N.S.)  705. 
1913A  208  and  note,  38  L.B.A.(N.S.)      4.  Seaboard  Air  Line  R.   Co.  v. 
826;  Shaft  v.  Phcenix  Mut.  L.  Ins.  Co.,  Southern  Inv.  Co.,  63  Pla.  832,  44  So. 
67  N.  Y.  544,  23  Am.  Rep.  138;  God-  351,  13  Ann.  Cas.  18. 
win  V.  Carolina  Telephone,  etc.,  Co.,     6.  Note:  Ann.  Caa.  1913A  212.  Bee 
136  N.  C.  258,  48  S,  E.  636,  103  A.  also  Pleading. 

S.  R.  941,  1  Ann.  Cas.  203,  67  L.RA.  6.  Homick  v.  Union  Pae.  R.  Co., 
251.  85  Kan.  568,  118  Pac.  60,  Ann.  Cas. 

Notes:  16  LJl.A.(N.8.)  703;  Ann.  1913A  208  and  note,  38  Ii.R.A.(N.S.) 
Cos.  1913A  214.  826. 
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In  some  cases  the  rule  has  been  laid  down  that  tiiis  is  necessary,^  but 
the  more  general  rule  appears  to  be  that  if  tiie  verification  is  made 
by  the  president  or  other  officer,  business  manager  or  agent  of  the 
corporation  as  of  hia  own  knowledge,  it  is  sofficient  without  a  state- 
ment of  the  sources  of  his  knowledge  or  tiie  grounds  of  his  belief.' 


697.  la  General.— The  constant  tendency  of  judicial  decirions  in 
modem  times  has  been  in  the  direction  of  putting  corporations  upon 
the  same  footing  as  natural  persons  in  regard  to  the  jurisdiction  of 
suits  by  or  against  them;*  and  it  would  seem  beyond  question  that 
eourts  of  equity  have  no  inherent  jurisdiction  over  a  suit  merely 
by  reason  of  the  fact  that  one  of  the  parties  is  a  corporation.^^  In 
some  instances  by  statute  the  jurisdiction  of  courts  of  equity  over 
corporations  is  general  and  unlimited,  although  with  respect  to  individ- 
uals the  equity  powers  are  circumscribed  within  a  limited  sphere.**  ' 
Statutes  relating  to  the  venue  of  cinl  actions  ore,  it  would  seem,  s^pli- 
cable  to  actions  by  or  against  corporations,  there  being  no  express 
provision  as  to  such  actions.**  At  the  present  time  the  statutes  usually 
contain  express  provisions  as  to  the  venue  of  actions  against  corpora- 
tions.** Under  a  statute  requiring  an  action  to  be  brought  in  the 
county  of  the  defendant's  residence  and  permitting  an  acdon  against 
a  corporation  in  the  county  in  which  the  action  accrued,  if  service 
can  be  had  on  an  agent  of  the  corporation  in  that  county,  the  record 
must  somewhere  show  that  the  cause  of  action  arose  in  the  county  in 
which  the  action  is  brou^t,  where  that  fact  is  material.*' 

693.  Residence  or  Location  of  Corporation  for  Purpose  of  Venue. — 
Where  the  legislature  in  establishing  a  corporation  has  not  giv.en  it 
a  local  habitation,  ss  it  may  unquestionably  do,  it  has  been  consid- 
ered that  a  corporation  cannot  be  deemed  to  have  any  local  residence, 
within  the  meaning  of  statutes  relating  to  venue,  though  it  may  have 
an  office  or  place  of  business  in  a  particular  place,  and  that  to  prevent 
a  failure  of  justice  the  members  of  the  corporation  sued  should  be 
considered  as  quasi  defendants  and  the  corporation  should  be  deemed 

7.  Note:  Ann.  Cas.  1913A  214.  11.  Bandford  v.  Catawissa,  ete.,  R. 

8.  Seaboard  Air  Line  Ry.  v.  South-  Co.,  24  Pa.  St  378,  64  Am.  Dec.  667. 
em  Inv.  Co.,  63  Fla.  832,  44  So.  351,  12.  Wood  v.  Hartford  F.  Ins.  Co., 
13  Ann.  Cas.  18.  13  Conn.  202,  33  Am.  Deo.  395.  See 

Note:  Ann.  Cas.  1913A  214.  Venue. 

9.  Barrow  Steamship  Co.  v.  Kane,  13.  Baltimore,  etc.,  R.  Co.  v.  Galla- 
170  U.  S.  100,  18  S.  Ct.  526,  42  U.  hue,  12  Grat.  (Va.)  655,  65  Am.  Dee. 
B.  (L.  ed.)   964;  Showen  v.  J.  L.  254. 

Owens  Co.,  158  Mich.  321,  122  N.  W.  14.  Hildebrand  «.  United  Axtisana, 
640,  133  A.  S.  R.  376.  44  On.  134, 79  Fac  347, 114  A.  S.  B. 

10.  Neall  V.  Hill,  16  Cal.  145,  76  852. 
Am.  Dec  508.  See  also  Equitt. 
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to  have  a  residence  at  the  place  of  residence  of  a  member.^*  The 

better  view,  however,  is  that  the  residence  of  members  of  the  corpora- 
tion does  not  influence  the  question  of  the  location  or  residence  of  the 
corporation  to  which  they  belong; "  and  while  a  corporation  should 
not  be  deemed  to  have  a  residence  for  the  purpose  of  being  sued  in 
every  county  in  the  state  by  which  it  was  created,^'  it  should  be 
deemed  to  have  a  residence  where  it  exercises  corporate  powers  and 
functions,  and  where  it  has  its  place  of  business.^*  So  a  corporation 
plaintiff  should  be  deemed  to  have  its  location  or  residence  where  its 
principal  business  is  transacted.'*  There  is  some  authority  to  the 
effect  that  a  railroad  company  whose  line  extends  through  more  than 
one  county  of  a  state  should  be  regarded  as  a  resident  of  each  of  those 
i.-ounties  in  which  its  franchises  are  exorcised  and  its  functions  per- 
formed.*®  In  other  cases,  however,  a  railway  company's  location  or 
residence  for  the  purpose  of  suing  or  of  being  sued  has  been  held  to 
bo  in  the  county  or  town  upon  the  legally  defined  route  of  its  road 
where  its  principal  office  and  the  center  of  its  business  operations  are 
situated,  and  not  to  extend  to  every  county  in  which  the  road  is 
operated.^  Clearly  a  railroad  company  should  not  be  deemed  to 
have  a  residence  in  a  county  in  which  it  has  no  place  of  business  and 
to  which  its  line  does  not  extend.*  Under  the  act  of  Congress  pre- 
scribing the  jurisdiction  of  district  courts  tlie  fact  that  a  railroad  cor- 
poration keeps  an  office  and  an  agent  for  the  purpose  of  making 
freight  contracts  in  a  federal  judicial  district  outside  of  the  state  which 
chartered  it  and  in  which  are  its  road  and  chief  office  will  not  make 
it  an  inhabitant  of  such  district  so  as  to  give  the  federal  courts  of 
that  district  jurisdiction  of  actions  against  it  in  which  jurisdiction 
is  not  founded  solely  on  the  fact  of  diverse  citizenship.* 

699.  Change  of  Venue. — Corporations  are  entitled  to  a  change  of 
venue  equally  with  individuals,  though  not  exprefsly  embraced  in 
the  statutes;*  and  where  the  application  for  a  change  of  venue  is 
required  to  be  made  by  a  party,  a  corporation  may  make  its  applica- 

15.  Wood  V.  Hartford  P.  Ins.  Co.,  S.  C.  387,  25  S.  E.  283,  58  A.  S.  R. 
13  Conn.  202,  33  Am.  Dec  395.  S£)0  and  note.   See  Railhoam. 

16.  Connecticut,    etc.,    R.    Co.    v.      Note :  33  Am.  Dec.  400. 

Cooper,  30  Vt.  476,  73  Am.  Dec.  319.      1.  Connecticut,  etc.,  H.  Co.  v.  Co<^- 

17.  Tobin  v.  Chester,  etc.,  R.  Co.,  er,  30  Vt.  476,  73  Am.  Dec.  319. 
47  S.  C.  387,  25  8.  E.  283,  68  A,  S.  R.      Note :  33  Am.  Deo.  400. 

890.  2.  Tobin  v.  Cbe^iter,  etc.,  B.  Co.,  47 

18.  Hildebrand  v.  United  Artisans,  S.  C.  3S7,  25  S.  £.  2S3,  58  A.  S.  B. 
46  Ore.  134,  79  Pac.  347,  114  A.  S.  R.  890. 

852.  3.  Connor  v.  Yicksburg,  etc.,  B.  Co., 

Notes:  33  Am.  Dec  399;  1  L.U.A.  36  Fed.  273,  1  L.R.A.  331  and  note 

332.  And  see  United  States  Courts. 

19.  Connecticut,  etc,  R.  Co.  v.  4.  Con^merclal  Lis.  Co.  v.  Mehlman« 
Cooper,  30  Vt.  476,  73  Am.  Dec.  319.  48  III.  313,  95  Am.  Dec.  543. 

20.  Tobin  v.  Chester,  etc.,  R.  Co.,  47  Note:  74  Am.  Dec  242. 
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tion  in  the  only  way  it  can  net,  namely,  by  its  officers,  as  the  spirit 
and  reason  of  the  law  require  that  a  recognized  officer  of  the  corpo- 
ration bo  regarded  as  a  party  pro  hac  vice.*  The  required  affidavit  also 
may  bo  made  by  its  officers.* 


Pleading  Corporate  Existence 

700.  Prevailing  View  as  to  Necessity  of  Pleading  Corporate  Exist- 
ence.— The  prevailing  view  is  that  in  an  action  by  a  corporation  in 
its  corporate  name,  it  is  not  necessary  to  allege  in  the  declaration  or 
complaint  that  the  plaintiff  is  a  corporation,'  and  the  same  rule  applies 
where  a  corporation  comes  in  by  way  of  a  cross  petition.^  Similarly, 
according  to  the  prevailing  view,  in  an  action  against  a  corporation, 
if  it  is  sued  by  its  corporate  name,  the  fact  that  the  defendant  is  a 
corporation  need  not  be  expressly  alleged."  Kven  under  the  prevail- 
ing view,  however,  in  cases  where  the  action  in  its  gist  and  substance 
involves  the  fact  of  coiporatc  existence,  such  existence  must  be  alleged 
the  same  as  any  other  fact  constituting  a  part  of  the  cauce  of  action.** 
So  if,  in  an  action  against  a  corporation,  its  charter  powers  or  fran- 

5.  Commercial  Ins.  Co.  v.  Mefalmaa,  112  Pao.  1127,  Aon.  Cas.  1912C  659 ; 
48  111.  313,  95  Am.  Dec.  5-33.  Rces  i\  CoiiocDclieagrne  Bank,  5  Rand. 

6.  Shattuck  v.  Myers,  13  Ind.  46,  (Va.)  320,  16  Am.  Dec.  750;  Central 
74  Am.  Dei'.  2:16  and  note.  Bank  v.  Knowiton,  12  Wis.  624,  78 

7.  Lo3  Angles  Ry.  Co.  v.  Davis,  146  Am.  Dec.  769  and  note. 

Cal.  179,  79  Pac.  S(i5,  lOG  A.  S-  R.  20  Note:  Ann.  Cas.  1913C  336,  341. 
and  note  (disappi"oviiig  expressions  in  8.  Brady  v.  Union  Supply  &  Ilard- 
earlicr  ciisi..-j;  Harris  v.  Muskingum  ware  Co.,  64  Obio  St.  2U7,  €0  N.  E. 
Mfg.  Co.,  4  Blaekf.  <Ind.)  267,  29  218,  83  A.  S.  R-  753. 
Am.  Dec.  372  and  note;  Richardson  v.  9.  Georgia  Co-operative  Fire  As?*n 
St.  Joseph  Iron  Co.,  5  Blackf.  (Ind.)  v.  Borcliardt,  123  Ga.  181,  51  S.  E. 
146,  33  Am.  Dec  4C0;  lleaston  v.  Cin-  420,  3  Ann.  Cas.  472;  Adams  Kxp.  Co. 
cinnati,  etc.,  R.  Co.,  16  Ind.  275,  79  v.  Harris,  120  Ind.  73,  21  N.  E.  340, 
Am.  Dec.  430;  Stein  v.  Indianapolis  16  A.  S.  R.  316,  7  L.R.A.  214:  Laka 
Bldg.  Loan  Fund,  etc.,  Assoc.,  18  Ind.  Eric,  etc.,  R.  Co.  v.  GrilGn,  8  Ind. 
237,  SI  Am.  Dee.  353;  Shick  v.  Citi-  App.  47,  35  K.  E.  396,  52  A.  S.  R. 
zens  Enterprise  Co.,  15  Ind.  App.  329,  465 ;  Holden  v.  Great  Westfrn  Eleva- 
44  N.  E.  48.  57  A.  S.  R.  230;  IIoMin  tor  Co.,  69  Minn.  527,  72  N.  W.  805, 
V.  Great  Western  Elevator  Co.,  69  65  A.  S.  R.  585;  Exchange  Nat.  Bank 
Minn.  627,  72  N.  W.  805,  65  A.  S.  R.  v.  Capps,  32  Neb.  242,  49  N.  W.  223, 
685;  Exchange  Nat.  Bank  v.  Capps,  29  A.  S.  R.  433;  Parker  v.  Carolina 
32  Neb.  242,  49  N.  W.  223;  29  A.  Sav.  Bank,  63  S.  C.  583,  31  S.  E.  673, 
8.  E.  433;  Bennington  Iron  Co.  v.  69  A.  S.  R.  888;  Snvder  v.  Philadel- 
Rutherford,  18  N.  J.  L.  105,  35  Am.  phia  Co.,  64  W.  Va.  149, 46  S.  E.  366, 
Dee.  528  and  note;  Bank  of  Utiea  v.  102  A.  S.  R.  941,  1  Ano.  Cas.  225,  63 
Smalley,  2  Cow.  (N.  Y.)  770,  14  Am.  L.R.A.  896. 

Dec.  526;  Lewis  v.  Kentucky  Bank,  Notes:  29  Am.  Dec.  375;  Ann.  Cas. 
12  Ohio  St.  132,  40  Am.  Dec.  469;  1913C  336. 

Brady  v.  Union  Supply  &  Hardware     10.  Holden  v.  Great  Western  Ble- 
Cc,  64  Ohio  St.  267,  60  N.  E.  218.  vator  Co.,  69  Minn.  527,  72  N.  W.  805, 
83  A.  S.  R.  753;  .Tantzen  v.  Emanuel  65  A.  8.  R.  586. 
German  Baptist  Church,  27  Okla.  473, 
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chises  become  the  foundation  of  the  action,  the  same  must  be  specially 
pleaded  in  the  complaint^  declaratioii  or  petition;  and  if  it  ia  a 
foreign  corporation  the  name  of  the  state  under  whose  laws  it  is  incoi^ 
'  porated  and  the  substantial  terms  in  which  Uie  charter  powers  and 
franchises  were  granted,  should  appear.^'  Where  a  private  corpora^ 
tion  is  created  by  a  pubtie  act,  the  courts  must  take  judicial  notice 
thereof; "  and  for  this  reason  in  such  a  case  it  is  unnecessary  in  an 
action  against  it  ^*  or  by  it  to  allege  its  corporate  existence.  In 
some  juiisdictioDs  where  the  prevailing  view  was  formerly  recognized, 
it  is  now  expressly  provided  by  statute  tiiat  corporate  existence  must 
be  alleged.** 

701.  Bli&ority  View. — In  some  jurisdictiona  the  view  is  taken  tiiat 
in  a  suit  by  a  corporation  the  declaration  or  complaint  must  allege 
that  the  plaintiff  is  a  corporation,' '  and  the  same  rule  is  applied  to 
actions  against  corporations.**  The  want  of  this  averment  may  be 
urged  under  a  general  demurrer  to  the  effect  tiiat  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.**  In  juriadio- 
tions  adopting  this  view  a  statute  providing  that  in  all  civil  actions 
brought  by  or  a^nst  a  corporation,  it  shall  not  be  necessary  to  prove 
on  the  trial  of  tiie  cause  the  existence  of  the  corporation,  unless  the 
defendant  shall  in  the  answer  expressly  aver  that  the  plaintiff  or 
defendant  is  not  a  corporation,  does  not  dispense  with  the  necessity 
of  alleging  in  the  declaration  or  complaint  the  fact  of  corporate  exist- 
ence.*" Of  course  the  defect  in  failing  to  allege  the  corporate  exist- 
ence of  the  defendant  is  not  cured  by  admitting,  on  the  cross-exam- 
ination of  the  defendant's  witnesses  and  over  its  objection,  proof  of 
the  defendant's  corporate  existence.* 

11.  Brady  «.  Union  Supply  &  Hard-  D.  614,  70  N.  W.  1059,  62  A.  S.  R. 
«re  Co.,  64  Ohio  St.  267,  60  N.  E.  891;  Holloway  v.  Memphis,  etc.,  B, 
218,  83  A.  S.  R.  753.  Co.,  23  Tex.  465,  76  Am.  Dec.  6S. 

12.  Brady  v.  Union  Supply  &  Hard-  Notes:  29  Am.  Dec  376;  Ann.  Caa. 
ware  Co.,  64  Ohio  St.  267,  60  N.  E.  1913C  339. 

218,  83  A.  S.  R.  753.    And  see  Fob-  18.  Miller  v.  Pine  Min.  Co.,  3  Idaho 

KiGN  Corporations,  as  to  the  manner  493,  31  Pac.  803,  35  A.  S.  R.  289; 

of  and  necessity  for  pleading  the  cor-  State  v.  Chicago,  etc.,  Ry.  Co.,  4  S. 

porate  ezifltence  of  a  foreign  eorpon-  D.  261,  66  N.  W.  894,  46  A.  S.  R.  783. 

tion.  Note:  Ann.  Gas.  1913C  339. 

13.  See  supra,  par.  80.  19.  Miller  r.  Pine  Min.  Co.,  3  Idaho 

14.  Parker  v.  Carolina  Sav.  Bank,  493,  31  Pac.  803,  35  A.  S.  R.  289; 
63  S.  C.  583,  31  S.  B.  673,  69  A.  S.  State  v.  Chicago,  etc.,  Ry.  Co.,  4  S.  D. 
R.  888.  261,  56  N.  W.  894,  46  A.  S.  R.  783. 

15.  Dutchess  Cotton  Manufactory  v.  20.  State  «.  Chicago,  etc.,  Ry.  Co., 
Davis,  14  Johns.  (N.  Y.)  238,  7  Am.  4  S.  D.  261,  56  N.  W.  894,  46  A.  S.  R. 
Dec.  459.  783. 

16.  Note:  Ann.  Caa.  1913C  341,  342.  1.  Miller  v.  Pine  Min.  Co.,  3  Idaho 

17.  Citizens'  Bank  «.  Corkinga,  9  S.  493,  31  Pac.  803,  36  A.  8.  B.  289. 
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702.  Reasons  for  Prerailins  View. — ^It  has  frequently  been  held 
that  the  word  "company"  imports  a  corporation,'  and  as  the  reason 
for  holding  that  it  is  unneceasaxy  to  aUege  the  corporate  existence 
of  a  party  it  is  said  that  a  suit  brought  by  or  against  a  corporation, 
in  its  corporate  name,  is  an  implied  assertion  of  corporate  existence.' 
A  corporation  is  an  artificial  person,  and  as  such  has  the  same  capac- 
ity to  sue  and  be  sued  as  if  it  were  a  natural  person.  In  a  pleading 
by  or  against  a  natural  person,  it  is  settled  beyond  controversy  that 
it  is  sufhcient  to  designate  him  by  his  name,  and  that  there  need  not 
be  any  averment  either  that  he  is  a  person,  or  that  he  had  capacity 
to  enter  into  the  contract  or  incur  the  obligation  sought  to  be  enforced 
by  or  against  him.  The  same  principle  ought,  it  is  said,  to  be  applied 
when  a  corporation  is  designated  either  as  a  party  plaintiff  or  defend- 
ant. The  allegation  in  the  pleading  that  it  did  or  failed  to  do  any 
act  which  is  the  subject  of  controversy,  or  that  it  entered  into  any 
contract,  incurred  any  obligation,  or  became  subject  to  any  duty,  neces^ 
sarily  implies  that  it  is  a  person,  either  natural  or  artificial,  and  the 
pleading  cannot  be  property  regarded,  if  in  other  respects  sufficient,  as 
failing  to  state  a  cause  of  action  or  defense,  or  as  disclosing  a  want 
of  capacity  to  sue.* 

703.  Sufficiency  of  Allegation  of  Corporate  Existence. — The  author- 
ities agree  that  the  general  allegation  that  the  plaintiff  or  the  defend- 
ant, as  the  case  may  be,  is  a  corporation,  organized  and  existing  under 
the  laws  of  some  named  state,  is  sufficient.^  And  according  to  some 
auUiorities  it  is  sufficient  to  allege  merely  that  the  plaintiff  "is  a  pri- 
vate corporation"  without  alleging  under  what  laws  or  the  laws  of 
what  state  it  was  organized.*  -  It  is  not  necessary  that  the  manner 
of  organization  should  be  specially  alleged.'   Under  the  statutes  of 

8.  State  V.  Hotel  McCreery  Co.,  68  Steam  Nav.  Co.  v.  Wright,  6  Cal.  258, 

W.  Va.  130,  69  S.  E.  472,  Ann.  Caa.  65  Am.  Dec.  511;  Freie  v.  No.  4  Fidel- 

1012A  966  and  note.  See  also  Georgia  ity  Bldg.,  etc.,  Union,  166  HI.  128,  46 

Cooperative  Fire  Asa'n  «.  BoFchardt,  N.  E.  784,  67  A.  S.  B.  123;  Lake 

123  Qa.  181,  51  S.  E.  429, 3  Ann.  Caa.  Erie,  etc.,  R.  Co.  v.  QrifBa,  8  Ind. 

472.  App.  47,  36  N.  E.  396,  52  A.  S.  R. 

5.  Harris  v.  Muskingum  JSlg,  Co.,  Commercial  Bank  of  New  Or- 
4  Blackf,  (Ind.)  267,  29  Am.  Dee.  leans  v.  Newport  Mfg.  Co.,  1  B.  Mon, 
372  and  note;  Adams  Ezp.  Co.  v.  (Ky.)  13,  35  Am.  Deo.  171;  Martin  v. 
Harris,  120  Ind.  73,  21  N.  E.  340, 16  Kentucky  Lands  Inv.  Co.,  146  Ey. 
A.  S.  B.  315,  7  LJI.A.  214;  Snyder  625, 142  S.  W.  1038,  Ann.  Cas.  1913G 
«.  Philadelphia  Co.,  54  W.  Va.  140,  332  and  note. 

46  S.  E.  366, 102  A.  S.  R.  941, 1  Ann.  6.  Instone  «.  Frankfort  Bridge  Co., 

Cos.  225,  63  LJI.A.  896.  2  Bibb  (Ky.)  576,  5  Am.  Dee.  638; 

4.  Hdden  «.  Great  Western  Ele-  Martin  v.  Kentnct^  Lands  Inv.  Co., 

ntor  Co.,  69  Minn.  627, 72  N.  W.  806,  146  Ky.  525,  142  S.  W.  1038,  Ann. 

66  A.  S.  R.  585.  Cas.  1913C  332  and  note;  Exchange 

,  Note:  36  A.  S.  R.  292.  Nat.  Bank  «.  Capps,  32  Neb.  242,  49 

6.  Selma,  etc.,  R.  Co.  v.  O^pton,  6  N.  W.  223,  29  A.  S.  R.  433. 

Ala.  787,  39  Am.  Dee.  344;  CaUfoniia  7.  Sdma,  eto.,  B.  Co.  «.  Tipton,  5 
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some  jurisdictions  a  more  specific  allegation  of  corporate  existence  is 
i-ci]uired,  espGcially  when  the  corporation  is  a  foreign  corporation. 
There  is  a  conflict  of  authority  on  the  question  of  the  necessity  of 
repr:;ating  the  allegation  of  corporate  existence  in  a  declaration  or  com- 
plaint containing  several  counts.  Some  courts  take  the  position  that 
the  averment  must  be  made  in  each  count,  while  others  hold  that 
one  averment  is  sufficient.^  Where  the  rule  prevails  tliat  the  corpo- 
rate existence  of  the  defendant  must  be  alleged,  the  ^ords  "a  corpora- 
tion/' following  the  name  of  the  defendant  in  the  caption  of  the  corn- 
plaint,  are  not  a  sufficient  compliance  with  the  requirement.* 


Denial  of  Corporate  Existence 

704.  In  General. — The  nonexistence  or  dissolution  of  a  corporation 
plaintiff  may  properly  be  pleaded  in  abatement,^'*  and  the  better  view 
seems  to  be  that  this  is  tlie  only  manner  in  which  the  question  may 
be  raised.'*  Certainly  it  would  seem  that  the  mailer  must  be  put 
in  issue  by  such  a  plea,  or  at  least  one  which  denies  the  whole  declara  - 
tion; for  pleading  over  specially  to  the  merits  clearly  admits  the 
plaintiff's  capacity  to  sue.  It  is  preliminary  in  its  character,  and  like 
all  objections  to  the  person  or  capacity  in  which  a  person  sue?  should 
be  pleaded  in  an  early  stage  of  the  cause."  Accordingly  it  has  been 
held  tiiat  while  there  may  be  a  plea  of  nul  fiel  corporation  at  the 
{■oinnicncement  of  the  suit,  such  an  answer  is  in  effect  an  answer  in 
abatement  and  must  therefore  precede  answers  to  the  merits.'^  A 
fortiori  the  objection  to  the  !c,^:al  existence  of  the  plaintiff  cor|5(>ra- 
tion  must  be  raised  below ;  it  cannot  first  be  taken  advantage  of  on 
Lippeal.i*    Upon  the  trial  of  an  issue  of  fact  on  answer  of  nul  tiel 

Ala.  787,  39  Am.  Dee.  344;  Martin  v.  1912C  659;  Lehigh  River-  Brid^  v. 

Kentucky  Lands  Inv.  Co.,  146  Kv.  525,  Lehigh  Coal  &  Nav.  Co.,  4  Rawle  (Pa.) 

142  S.  W.  101^8,  Ann.  Cas.  19I3C  332.  9,  2G  Am.  Dec.  111. 

8.  Note:  Ann.  Cas.  1913C  341,  342.  12.  Conard  v.  Atlantic  Ins.  Co.,  1 

9.  Miller  v.  Pine  Min.  Co.,  3  Idaho  Pet.  3S6,  7  U.  S.  (L.  ed.)  189;  Society 
493,  31  Pae.  803,  35  A.  S.  R.  289.  for  the  Propagation  of  the  Gospel  r. 

10.  Boston  Glas3  Manufactory  v.  Pawlett,  4  Pel.  480,  7  U.  S.  (L.  ed.) 
Lan^don,  24  Pick.  (Mass.)  49,  35  Am.  927;  West  Winsted  Sav.  Bank  &  Bldg. 
Dec.  292.                   .  Ass'n  v.  Ford,  27  Conn.  282,  71  Am. 

11.  Conard  v.  Atlantic  Ins.  Co.,  1  Dec.  66;  Savage  Mfg.  Co.  v.  Arm- 
Pet.  380,  7  U.  S.  (L.  ed.)  189;  Com-  strong,  17  Me.  34,  35  Am.  Dec.  227; 
mereial  Loan,  etc.,  Co.  v.  Mailers,  242  Jantzcn  v.  Emanuel  German  Baptist 
111.  50,  89  N.  E.  G61, 134  A.  S.  R.  306,  Church,  27  Okla.  473,  112  Pac.  1127, 
17  Ann.  Cas.  224;  Jones  v.  Bank  of  Ann.  Cas.  1912C  659;  Leliigh  River 
Tennessee,  8  B.  Mon.  (Kv.)  122,  46  Bridge  v.  Leliigh  Coal  &  Nav.  Co.,  4 
Am.  Dec.  640;  Penobscot  Boom  Corp.  Rawle  fPa.)  9,  26  Am.  Dec.  111. 

V.  Lamson,  16  Me.  224,  33  Am.  Dee.      13.  Ilraston  v.  Cincinnati,  etc.,  R. 
656;  Savage  Mfg.  Co.  v.  Armstrong,  Co.,  16  Ind.  275,  79  Am.  Dee.  430. 
17  Me.  34,  35  Am.  Dee.  227;  Janfzen      14.  Lewis  v.  Bank  of  Kentucky,  13 
V.  Emanuel'  German  Baptist  Church,  Ohio  132,  40  Am.  Dec.  469. 
27  Okla.  473, 112  Pae.  U27,  Ann.  Cas. 
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corporation  or  on  a  reply  thereto,  the  proof  is  limited  to  the  question 
of  tho  existence  de  facto  of  a  corporation,  under  an  authority  sanc- 
tioning such  a  corporation  de  jure.**  Likewise  the  question  whether 
the  defendant  is  a  corporation  sliould  be  presented  by  plea  in  abate- 
ment, and  not  by  a  motion  to  quash  the  return  of  summons,  it  being 
raised  upon  matter  dehors  the  record.**  A  plea  in  abatement  is  bad, 
because  it  does.not  give  the  plaintiff  a  better  writ,  where  an  associa- 
tion is  sued  as  a  corporatlou,  and  a  plea  in  abatement  is  filed  in  the 
names  of  several  persons  "and  others,"  admitting  that  they  "together 
with  others"  are  doing  business  under  the  name  alleged  but  denying 
that  the  company  is  a  corporation.  The  plea  should  set  forth  who 
are  tho  "others,"  so  that  the  plaintiff  may  know  against  whom  to 
bring  his  suit  if  liie  plea  should  prove  to  be  true.**  Again,  a  denial 
that  the  defendant  is  or  ever  was  a  corporation  organized  and  exist- 
ing under  the  laws  of  a  specified  country,  standing  alone,  has  been 
held  insufiicient  as  a  denial  of  corporate  exi.stence,  since  it  is  a  virtual 
admission  that  it  is  a  corporation  otherwise  organized.*^ 

705.  General  Issue. — ^As  heretofore  shown,  it  is  the  prevailing  view 
that  in  an  action  by  a  corporation  tho  corporate  existence  of  tho 
plaintifT  need  not  be  alleged  in  the  declaration  or  complaint;  *'  and 
it  is  generally  held  that  if  the  defendant  desires  to  raise  the  issue  as 
to  the  plaintift's  corporate  existence  he  must  specially  plead  or  aver 
in  his  answer  that  the  plaintiff  has  no  corporate  existence  and  has 
no  right  to  contract  or  sue  as  a  corporation.^"  An  averment  of  the 
corporate  existence  of  the  plaintiff  has  been  treated  as  surplusage  and 
immaterial,  and  a  general  denial  docs  not  impose  upon  the  plaintiff 
the  burden  of  proving  its  corporate  existence.*   In  other  cases,  how- 

16.  Heastoa  v.  Cincinnati,  etc.,  R.  244  and  note;  Phenix  Bank  of  New 
Co.,  16  Ind.  275,  79  Am.  Dec.  430.  York  v.  Curtis,  14  Conn.  437,  36  Am. 
See  supra,  par.  42  et  aeq.,  as  to  tlie  Dec.  492;  West  Winsted  Sav.  Bank 
existence  and  status  of  corporationa  &  Bltl^.  Ass'n  v.  Ford,  27  Conn.  282, 
de  facto.  71  Am.  Dec.  66  and  note;  Mclntire  ti. 

16.  American  Exp.  Co.  v.  Haggard,  Preston,  5  Oilman  (Hi.)  48,  48  Am. 
37  111.  465,  87  Am.  Dec.  257.  Dee.  321;  Heaston  v.  Cincinnati,  etc., 

17.  American  Exp.  Co.  v.  Haggard,  R.  Co.,  16  Ind.  275,  79  Am.  Dec.  430; 
37  III.  465,  87  Am.  Dec.  257.  Harrison  v.  Martinsville,  etc.,  R.  Co., 

18.  Wright  ti.  London  Fire  Ins.  Co.,  16  Ind.  505,  79  Am.  Dec.  447;  Orono 
12  Mont.  474,  31  Pac.  87,  19  L.R.A.  v.  Wed^cwood,  44  Me.  49,  69  Am.  Dec. 
211.  81  and  note;  Lewis  v.  Bank  of  Ken- 

19.  See  supra,  par.  700.  tucky,  12  Ohio  132,  40  Am.  Dec.  469; 

20.  Society  for  the  Propagation  of  Brady  v.  Union  Supply  &  Hardware 
the  Gospel  v.  Pawlett,  4  Pet.  480,  7  Co.,  64  Ohio  St.  267,  60  N.  E.  218, 
U.  S.  (L.  ed.)  927;  Prince  v.  Commer-  83  A.  S.  R.  753;  Bank  of  Jamaica  v. 
cial  Bank  of  Columhus,  1  Ala.  241,  Jefferson,  92  Teon.  537,  22  S.  W.  211, 
34  Am.  Dec.  773  (explaining  earlier  36  A.  S.  R.  100  and  note.' 

case  frequently  thought  to  announce  1.  Brady  v.  Union  Supply  ft  Hard- 
contrary  rule);  Washington  Alderman  ware  Co.,  64  Ohio  St.  267,  60  N.  K. 
V.  Finley,  10  Ark.  423,  52  Am.  Dee.  218,  83  A.  S.  B.  753.   But  see  Bank 
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ever,  it  is  held  that  though  the  plaintiff  corporation  need  not  set  forth 
in  the  declaration  or  complaint  by  averment  how  it  was  incorporated, 
yet  upon  the  general  issue  pleaded  it  must  prove  that  it  is  a  corpora- 
tion.' In  some  cases  a  distinction,  is  made  between  actions  by  a  do- 
mestic corporation  and  by  a  foreign  corporation,  and  it  is  held  that 
while  it  is  not  necessary  to  prove  the  corporate  existence  of  a  domes- 
tic corporation  under  the  general  issue,  it  is  necessary  to  prove  the 
corporate  existence  of  a  foreign  corporation  plaintiff  under  such  issue.* 
In  some  instances  statutes  have  expressly  provided  that  in  an  action 
by  or  against  a  corporation  it  shall  not  be  necessary  to  prove  on  the 
trial  the  existence  of  the  corporation  unless  the  defendant  in  his 
answer  shall  have  denied  the  existence  of  the  corporation  or  put  it  in 
issue  by  tiie  pleading.* 

706.  Plea  of  Dissolutioil  of  Corporation. — ^There  is  a  dear  distinc- 
tion between  pleading  the  death  of  an  individual  and  the  dissolution 
of  a  corporation.  In  the  case  of  an  individual,  it  is  sufficient  to  aver 
his  death.  The  cause  or  manner  of  his  death  need  not  be  averred. 
Not  so  with  a  corporate  body  that  has  no  natural  existence,  but  which 
exists  only  by  operation  of  law.  The  death  of  an  individual  is  a 
simple  fact;  the  dissolution  of  a  corporation  is  a  matter  of  law,  aris- 
ing from  facts,  and  the  facte  that  lead  to  the  legal  conclusion  that  the 
corporation  is  dissolved  or  has  ceased  to  exist  must  be  averred  in  the 
plea.'  Where  the  plea  is  a  dissolution  of  the  corporation  by  the 
acts  of  its  members,  it  must  show  what  those  acts  were;  it  is  not  suffi- 
cient to  allege  generally  that  the  corporation  was  so  dissolved.*  And 
since,  as  hereafter  shown,  it  is  well  settled  that  the  forfeiture  of  a 
corporate  charts  for  misuser  or  nonuser  must  be  judicially  declared, 

of  Jamaica  «.  Jefferson,  92  Tenn.  637,  Norfolli^  ete,  B.  Co.  v.  Hoover,  79 

22  S.  W.  2U,  36  A.  S.  R.  100,  hold-  Md.  253,  29  Ati.  994,  47  A.  S.  R.  302, 

in^  that  the  rule  is  otherwise  in  an  25  L.RA.  710;  Monongahela  Bridge 

equity  suit  Go.  v.  Pittsburg,  etc.,  Co.,  196  Pa.  Bt. 

2.  Bank  of  Utiea  v.  Smnlley,  2  25,  46  Ati.  99,  79  A.  S.  R.  685;  State 
Cow.  (N.  T.)  770,  14  Am.  Dec.  526:  v.  Chicago,  etc.,  R.  Co.,  4  S.  D.  261, 56 
Tmsteea  of  Vernon  Soa  v.  Hills,  6  N.  W.  894,  46  A.  S.  R.  783;  Central 
Cow.  (N.  T.)  23,  16  Am.  Dec.  429;  Bank  of  Wisconsin  «.  Knowlton,  12 
Welland  Canal  Co.  v.  Hatiiaway,  8  Wis.        78  Am.  Dee.  769. 

Wend.  (N.  Y.)  480,  24  Am.  Dec  61;  6.  John  v.  Faimera',  etc..  Bank  of 
Reea  «.  Conococbeagae  Bank,  5  Hand.  Indiana,  2  Blaekf.  (Ind.)  367,  20  Am. 
(Va.)  326,  16  Am.  Dec.  765.  See  also  Deo.  119;  Brookville,  etc.,  Co.  v.  Kc- 
Dntcbess  Cotton  Manufactory  v.  Da-  Carty,  8  Ind.  392,  65  Am.  Dee.  768; 
vis,  14  Johns.  (N.  T.)  238,  7  Am.  Dee.  Heaston  v.  Cincinnati,  etc.,  R.  Co.,  16 
469.  Ind.  275,  70  Am.  Dee.  430;  Miller  «. 

Note:  43  Am.  Dee.  465.  Newbun:h  Oxrel  Coal  Co.,  31  W.  Va. 

3.  Lewis  v.-  Bank  of  Eentncky,  12  836,  8  S.  E.  600,  13  A.  8.  R.  903. 
Ohio  132,  40  Am.  Dec  469.    Sea     6.  Harris  v,  Mnskingum  Ufg.  Co, 
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4.  ICoynihan  v.  Drobas,  124  Cat. 
212,  66  Pac  1026,  71  A.  8.  R.  46; 
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at  the  instance  of  the  govemznent,'  a  plea  that  a  corporation  plain- 
tiff has  forfeited  its  charter  by  znisnser  or  nonuser  is  not  good  unless 
H  states  that  such  forfeiture  has  been  judicially  declared.^ 

XXVII.  Dissolution  and  Fobfbitubb  ov  Frakohisb 

General  Prineiplet 

707.  Methods  of  Dissolution  in  General. — ^It  is  said  by  Blackstone 
(1  Bl.  Com.  485)  that  "a  corporation  may  be  dissolved,  1.  By  act 
of  Parliament,  which  is  boundless  in  its  operations.  2.  By  the  nat- 
ural death  of  all  its  members,  in  case  of  an  aggregate  corporation. 
3.  By  surrender  of  its  franchises  into  the  hands  of  the  king,  which 
is  a  kind  of  suicide.  4.  By  forfeiture  of  its  charter,  through  negli- 
gence or  abuse  of  its  franchises;  in  which  case  the  law  judges  that 
the  body  politic  has  broken  the  condition  upon  which  it  was  incorpo- 
rated, and  thereupon  the  incorporation  is  void."  This  enumeration 
of  the  methods  of  dissolution  has  received  the  approval  of  the  courts.* 
To  these  methods,  however,  may  be  added,  (1)  by  expiration  of 
the  charter  through  lapse  of  time,  as  in  this  country  at  the  present 
time  corporations  are  in  most  jurisdictions  created  for  a  limited 
period  only;  and  (2)  by  the  happening  of  a  condition  subsequent 
upon  which  by  the  terms  of  the  charter  the  corporate  existence  ia 
ipso  facto  to  terminate.  That  the  corporate  existence  ipso  facto  ceases 
upon  the  expiration  of  the  period  for  which  it  was  created  is  as  a 
general  rule  imdoubted;  when  that  date  is  reacjied  the  corporation  is 
ipso  facto  dissolved,  without  any  direct  action  on  the  part  of  the 
state  or  the  members  of  the  craporation.*"  A  corporation  whose  exist- 
ence has  expired  by  the  terms  of  die  law  creating  it  is  not  a  de  facto 

7.  See  infra,  par.  731.  Tenn.  262,  34  8.  W.  209,  31  LJLA. 

8.  John  V.  Farmers'  ete,,  Bank  of  706. 

Indiana,  2  Blackf.  (Ind.)  367,  20  Am.     Notes:  2  L.R.A.  549  ;  8  LJtA.  409; 
Dee.  119;  Brookville,  etc.,  Co.  «.  He-  9  LJtA.  33j  69  LJt.A.  I2S. 
Carty,  8  Ind.  392,  66  Am.  Dee.  768;     10.  Bethel  Firet  Nat.  Bank  v.  Na- 
Jones  V.  Bank  of  Tennessee,  8  B.  Hon.  tional  Pahquioqae  Bank,  14  WaU.  383, 
(Ey.)  122,  46  Am.  Dec.  540.  20  U.  S.  (L.  ed.)  840;  Clark  v.  Amer- 

9.  Penobscot  Boom  Corp.  v.  Lam-  ican  Cannei  Coal  Co.,  165  Ind.  213,  73 
Bon,  16  He.  224,  33  Am.  Dec.  656;  N.  E.  1083,  112  A.  S.  B.  217;  Grand 
Boston  Qlasa  Manufactory  v.  Lang-  Rapids  Bridge  Co.  «.  Prange,  35  Mieh. 
don,  24  Pick.  (Mass.)  49,  36  Am.  Dee.  400,  24  Am.  Rep.  585;  Bradley  v.  Rep- 
292;  Folger  v.  Columbian  Ins.  Co.,  99  pell,  133  Ho.  545,  32  S.  W.  645,  34  8. 
Hasa.  267,  96  Am.  Dee.  747;  Michigan  W.  841, 54  A.  B.  R.  685;  Fox  v.  Horah, 
SUte  Bank  v.  Hastings,  1  Dong.  36  N.  C.  358,  36  Am.  Dee.  48;  Rider  v. 
(Hich.)  225,  41  Am.  Dec.  549;  He-  Nelson,  etc.,  Union  Factory,  7  Ua^ 
Intire  Poor  School  v.  Zanesrille  Canal,  (Va.)  154,  30  Am.  Dec.  495. 

etc.,  Co.,  9  Ohio  203,  34  Am.  Dec.  Notes:  1  L.R.A.  781;  9  L.R.A.  275: 
436;  Parker  «.  Bethel  Botd  Co.,  96  33  L.RA.  679;  69  LitA.  128. 
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corporation,  and  a  conveyance  purporting  to  be  made  by  it  is  void,'* 
and  the  want  of  corporate  existence  for  this  cause  luuy  ije  asserted  by 
one  sued  by  the  corporation. It  is  settled  tliat  the  American  Revolu- 
tion and  the  separation  of  the  Colonies  from  England  did  not  termi- 
nate the  ecclesiastical  corporations  of  the  Church  of  Eiighmd  or  other 
corporations  existing  in  the  Colonies,  or  cause  their  lands  to  escheat 
to  tiie  several  states.'*  The  construction  of  charters  containing  provi- 
sions limiting  the  duration  of  the  corporation's  existence  has  already 
been  considered.'* 

708.  Legislative  Repeal  of  Charter. — In  England,  where  Parlia- 
ment is  said  to  be  omnipotent,  and  where  in  fact  there  is  no  constitu- 
tional restraint  upon  its  action  but  its  own  discretion  and  sense  of  right, 
corporations  are  supposed  to  hold  their  franchises  at  the  will  of  the 
legislature.  But  if  Parliament  possesses  the  power  to  annul  charters, 
it  certainly  has  rarely  exercised  such  power.'*  The  federal  Congress 
also  has  power  to  revoke  the  charter  of  corporations  created  by  and 
existing  under  the  federal  government  or  under  its  authority  through 
the  territorial  governments.'*  But  in  this  country,  as  herett)fore 
shown,"  the  grant  by  a  state  of  a  corporate  charter  is  deemed  contract- 
ual in  its  nature,  and  since  the  decision  of  the  federal  supreme  court 
in  the  celebrated  Dartmouth  College  case,'*  it  has  become  a  settled 
rule  of  law  that  the  grant  of  a  corporate  charter  by  a  state  creates  a 
contract  between  the  state  and  the  incorporators  or  the  corporation 
ivhich  is  entitled  to  the  protection  of  the  provision  of  the  federal  con- 
stitution prohibiting  any  state  from  enacting  any  law  impairing 
the  obligation  of  contracts,  and  the  legislatures  of  the  several  st-ates 
have  no  inherent  poVrer'  at  will  to  repeal  corporate  charters  which 
they  have  granted.''  On  tiie  other  hand  the  repeal  of  the  charter 
of  a  corporation  cannot  in  any  just  sense  be  considered,  as  against 
the  creditors  of  tlie  corporation,  as  impairing  the  obligation  of  the 
contracts  of  the  corporation,  any  more  than  the  death  of  a  private 

11.  Bradley  v.  Reppell,  133  Mo.  5-15,  Langdon,  24  Pick.  (Mass.)  49,  35  Am. 
32  S.  W.  C45,  34  S.  W.  841,  54  A.  S.  Dec.  292;  Michigan  Stato  Bank  v. 
U.  685.  See  supra,  par.  42  et  seq.,  as  Hastings,  1  Doug.  (Mich.)  225,  41 
to  the  existence,  powers,  etc.,  of  de  Am.  Dec.  549. 

facto  corporations.  16.  Late  Corporation  of  Church  of 

12.  Grand  Rapids  Bridge  Co.  tj.  Jesus  Christ,  etc.,  v.  U.  S.,  136  U.  S. 
Prange,  35  Mich.  400,  24  Am.  Kep.  1,  10  S.  Ct.  792,  34  U.  S.  (L.  ed.) 
585  (aetion  to  recover  tolls).  481. 

13.  Terrett  v.  Taylor,  9  Cranch  43,      17.  See  supra,  par.  71  et  seq. 

3  U.  S.  (L.  ed.)  650.  See  also  Dart-  18.  Dartmouth  College  v.  Wood- 
mouth  College  V.  Woodward,  4  Wheat,  ward,  4  Wheat.  518,  a  U.  S.  {L.  ed.) 
518,  4  U.  S.  (L.  ed.)  629;  Society  for  629. 

Propagation  of  Gcspel  v.  New  Haven,  19,  Michigan  State  Bank  v.  Hast- 
8  Wheat.  464,  5  U.  S.  (L.  ed.)  662.  inga,  1  Doug.  (Mich.)  225,  41  Am. 

14.  See  supra,  par.  75  et  seq.  Dee.  549.    See  CoKSTiTDTiOjrAL  Law, 

15.  Boston  Qlaas  Manufactory  v.  vol.  6,  p.  323  et  seq. 
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person  may  be  said  to  impair  the  obligation  of  his  contracts.  The 
obligation  of  the  corporation's  contracts  survives,  and  the  creditors 
may  enforce  their,  claims  against  any  property  belonging  to  the  cor- 
poration which  has  not  passed  into  the  hands  of  bona  fide  purchasers. 
Furthermore,  a  corporation  by  the  very  terms  and  nature  of  its  poUtt- 
cal  existence  is  subject  to  dissolution;  eve^  creditor  must  be  presumed 
to  understand  the  nature  and  incidents  of  such  a  body  politic  and  to 
contract  with  reference  to  them.**>  As  heretofore  shown,^  the  legis- 
latures of  the  several  states  in  the  grant  of  corporate  franchises  may 
reserve  the  power  of  altering,  amending  or  repealing  the  grant,  and 
the  exercise  of  this  power  can  in  no  sense  be  objected  to  as  an  uncon- 
stitutional impairment  of  the  obligation  of  contracts,  and  though,  as 
a  general  rule,  a  forfeiture  of  a  corporate  franchise  must  be  adjudged 
in  a  judicial  proceeding  instituted  for  that  purpose,'  still  it  is  well 
recognized  that  under  an  unqualified  reserved  power  of  repeal  a 
corporate  charter  may  be  repealed  without  any  judicial  proceeding 
or  prior  notice  to  the  corporation.* 

709.  Surrender  of  Charter^ — ^It  is  well  settled  that  a  corporation 
may  be  dissolved  by  a  surrender  of  its  charter  with  the  consent  of 
the  sovereignty  creating  it,^  and  such  a  dissolution  is  not  invalid  as 
impairing  the  obligation  of  the  contracts  of  the  corporation  with  third 
persons.'  Charters,  however,  are  in  many  respects  compacts  between 
the  government  and  the  corporators,  and  as  the  former  cannot  deprive 
the  latter  of  their  franchises  in  violation  of  the  compact,  so  the  latter 
cannot  put  an  end  to  the  compact  without  the  consent  of  the  former. 
The  surrender  of  a  charter  can  be  made  only  by  some  formal,  solemn 
act  of  the  corporation,  and  will  be  of  no  avail  until  accepted  by  the 
government  There  must  be  the  same  agreement  of  the  parties  to 
dissolve  that  there  was  to  form  the  compact  It  ia  the  acceptance 
which  gives  efficacy  to  the  surrender.*   Accordingly  a  plea  in  an 

20.  Mumma  v.  Potomac  Co.,  8  Pet.  Deo.  273;  Lauman  v.  liebanon  Valley 
281,  8  U.  S.  (L.  ed.}  945;  Curran  t».  R.  Co,  30  Pa.  St.  42,  72  Am.  Dec. 
Arkansas,  15  How.  304,  14  U.  S.  (L.  685;  Combes  v,  Keyes,  89  "Wis.  297, 
ed.)  705;  Chicago,  L.  Ina.  Co.  v.  Need-  62  N.  W.  89,  46  A.  S.  B.  839,  27 
les,  113  U.  S.  574,  5  S.  Ct.  681,  28  U.  L.RJu  369. 

8.  {h.  ed.)  1084.  See  also  Smith  v.  S.  Mumma  v.  Potomae  Co.,  8  Pet. 
Chesapeake,  etc..  Canal  Co.,  14  Pet  281,  8  U.  S.  (L.  ed.)  945;  Nelson  v. 
45,  10  U.  S.  (L.  ed.)  347.  Hubbard,  96  Ala.  238,  11  So.  428,  17 

1.  See  supra,  par.  90  et  eeq,  L.RA.  375. 

2.  See  infra,  par.  731.  And  see  the  preceding  paragraph 

3.  Miners'  Bank  v.  V,  8,  Morris  for  the  reasons  why  this  is  the  case. 
(Ia.)  482,  43  Am.  Dec.  115.  6.  Harris  v.  Miiskingum  Mfg.  Co., 

4.  Mumma  v.  Potomac  Co.,  8  Pet.  4  Blackf.  (Ind.)  267,  29  Am.  De& 
281,  8  U.  S.  (L.  ed.)  045:  Snell  v.  372;  Boston  Glass  Manufactory  «. 
Chicago,  133  IlL  413,  24  N.  E.  532,  Langdon,  24  Pick.  (Mass.)  49,  35  Am. 
8  L.R.A.  858;  McMahan  v.  Morrison,  Dec.  292;  State  v.  Fourth  New  Hamp- 
16  Ind.  172,  79  Am.  Dec.  418;  Slee  v.  shire  Turnpike  Road,  16  N.  H.  162. 
Bloom,  19  Johns.  (N.  Y.)  456, 10  Am.  41  Am.  Dec.  690;  Combes  «.  Ki^ea,  89 
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action  on  a  Judgment  by  a  corporation  tibat  since  the  judgment 
declared  on  the  corporation  has  been  dissolved  must  show  tiie  causes 
and  manner  of  the  dissolution.'  A  surrender  of  corporate  franchises 
is  not  to  be  presumed  from  mere  nonuser,  nor  does  such  nonuser  ipso 
facto  dissolve  the  corporations;  •  and  proof  of  the  insolvency  of  a 
corporation  is  never  sufficient  evidence  of  a  surrender  of  the  corpo- 
rate franchise As  heretofore  shown,  the  consolidation  of  corporations 
under  legislative  authority  operates,  as  a  general  rule,  as  the  creation 
of  a  new  corporation  and  the  extinguishment  of  the  constituent 
corporations,  the  exercise  of  the  power  to  consolidate  being  an  im- 
plied surrender  of  the  corporate  franchise  with  the  consent  of  the 
legislature.*'* 

710.  Death  of  Members. — ^As  already  stated  in  the  enumeration 
of  the  methods  of  dissolution,  a  corporation  aggregate  may  at 
common  law  be  dissolved  by  the  death  of  all  its  members;  but  this 
mode  of  dissolution  cannot  apply  to  business  corporations.  The 
shares,  being  property,  pass  by  assignment,  bequest,  or  descent,  and 
must  ever  remain  the  property  of  some  persons,  who  of  necessity 
must  be  mepabera  of  the  corporation  so  long  as  it  may  ^dst.^* 

711.  Want  of  Officers. — The  want  of  officers  by  reason  of  failure 
to  elect  or  by  reason  of  death  does  not  of  itself  work  a  dissolution  of 
the  corporation,*'  or  operate  as  a  surrender  of  the  corporate  fran- 
chise.** Although  the  proper  officers  may  be  necessary  to  enable  the 
body  to  act,  yet  they  axe  not  essential  to  ifa  vitality.  Even  the  want 

Wis.  297,  62  N.  W.  89,  46  A.  8.  B.  13.  Higgine  v.  Downward,  8  Houst. 

839,  27  L.B.A.  369.  (Del.)  227,  14  AtL  720,  32  Atl.  133, 

7.  Harris  v.  Kuskisgam  Mfg.  Co.,  40  A.  S.  R.  141;  John  v.  Farmers\ 
4Blackf.  (Ind.)  267,  29  Am.  Dee.  372.  etc..  Bank,  2  Blackf.  (Ind.)  367,  20 
See  mpra,  par.  704  et  seq.,  as  to  the  Am.  Dec.  119;  Matter  of  Belton,  47 
denial  of  corporate  existence  in  ac-  La.  Ann.  1614,  IS  So.  642,  30  L.R.A. 
tions  by  or  against  eorporationa.  648;  Boston  Glass  Manufactory  .v. 

8.  State  V.  Real  Estate  Bank,  5  Langdon,  24  Pick.  (Mass.)  49,  35  Am. 
Ark.  695,  41  Am.  Dec.  109;  Begenta  Dee.  292;  Cahill  o.  Kalamazoo  Mnt. 
of  Univeraity  of  Maryland  v.  Wil-  Ins.  Co.,  2  Dong.  (Mich.)  124,  43  Am, 
liams,  0  OiU  ft  J.  (Md.)  365,  31  Am.  Dec  457;  Vernon  Soo.  v.  Haia,  6 
Dec.  72;  Parker  v.  Bethel  Hotel  Co.,  Cow.  (N.  Y.)  23,  16  Am.  Dec.  429; 
96  Tenn.  252,  34  S.  W.  209,  31  L.R.A.  Lehigh  River  Bridge  v.  Lehigh  Coal, 
706:  Wright  v.  Milwaukee  Electric  etc.,  Co.,  4  Rawle  (Pa.)  9,  26  Am.  Dee. 
By.  Co.,  95  Wis.  29,  69  N.  W.  791,  111;  Com.  v.  CuUen,  13  Pa.  St  133, 
60  A.  S.  B.  74,  36  L.R.A.  47.  53  Am.  Dec.  450;  Parker  v.  Bethel 

9.  Dewey  «.  St.  Albans  Trust  Co.,  Hotel  Co.,  96  Tenn.  252,  34  S.  W.  209, 
56  Vt.  476,  48  Am.  Rep.  803;  Dewey  31  L.R.A.  706. 

V.  St.  Albans  Trust  Co.,  60  Vt  1,  12  Notes:  2  L.R.A.  257;  69  L.B.A.  130. 

Atl.  224,  6  A.  S.  R.  84.  14.  Boston  Glass  Manufactory  o. 

10.  See  supra,  par.  145.  Langdon,  24  Pick.  (Mass.)  49,  ^ 

11.  See  wpro.  par.  707.  Am.  Dec  292;  Cahill  v.  Kalamazoo 

12.  Boston  Olaas  Manufactory  v.  Mnt  Ins.  Co.,  2  Doug.  (Mich.)  12^ 
Lugdon,  24  Pick.  (Mass.)  49,  35  Am.  43  Am.  Dee.  457. 

Dee.  292. 
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of  officers  and  the  want  of  power  to  elect  them  would  not  be  fatal 
to  its  existence.  It  has  a  potentiality  which  might,  by  proper  author- 
ity, be  called  into  action,  without  affecting  the  identity  of  the  corpo- 
rate body.^*  Accordingly  the  election  of  nonresident  directors  with- 
out the  passage  of  a  by-law  pennitting  it  will  not  ipso  facto  dissolve 
a  corporation  of  a  state  whose  statutes  provide  that  every  director 
of  its  corporation  must  be  a  resident  of  the  state  unless  the  corpora- 
tion has  otherwise  provided  in  its  by-laws.^*  Nor  does  the  failure 
to  elect  officers  justify  a  decree  dissolving  the  corporation,  as  the  old 
officers  bold  over  in  such  a  case>'  If,  however,  such  neglect  should, 
in  peculiar  cases',  end  the  power  of  the  corporation  to  continue  or 
resume  operations,  then,  it  seems,  there  would  be  ground  for  a 
dissolution."  Again,  if  a  corporation,  by  virtue  of  a  judicial  sale,  in 
deprived  of  all  its  property  and  franchises,  and  thereafter  continues 
for  a  long  period  of  time  to  have  no  property  or  franchises,  and  no 
business  or  place  of  business,  during  all  of  which  time  it  fails  to  elect 
any  officers  or  keep  any  office,  it  will  be  presumed  to  have  siirrendered, 
and  the  state  to  have  accepted,  its  franchises,  and  to  have  terminated 
its  corporate  existence.** 

712.  Concentration  of  Ownership  of  Stock. — Though  the  shares 
of  a  corporation,  after  its  creation,  be  held  by  a  less  number  of  share-, 
holders  than  that  which  the  law  would  have  required  as  a  condition 
precedent  to  the  organization  of  the  same  corporation,  the  corporation 
continues  to  exist**^  And  while  there  is  dictum  to  the  effect  that 
on  the  acquisition  of  ownership  of  all  the  stock  of  a  .corporation  by 
a  single  individual  the  corporation  is  thereby  virtually  dissolved,^ 
it  is  well  recognized  that  the  fact  that  all  the  stock  of  a  business  cor- 
poration is  owned  by  or  concentrated  in  the  hands  of  one  person  does 
not  ipso  facto  dissolve  the  corporation,  and  if  the  charter  or  by-laws 
require  certain  acts  by  more  than  one  shareholder,  the  sole  owner 
may  transfer  a  portion  of  his  shares  to  other  persons  and  thereby 
conform  to  the  letter,  of  the  requirement'  Nor  ia  the  fact  that  aU 

16.  Hi^ins  «.  Downward,  8  Honst.     SO.  Hatter  of  Belton,  47  La.  Ann. 
(Del.)  227,  14  AU.  720,  32  Atl.  133,  1614,  18  So.  642,  30  L.R.A.  648. 
40  A.  S.  R.  141;  Boston  Qlasa  Maan-     1.  Swift  v.  Smitli,  65  Md.  42S,  6 
factory  t>.  Lan^on,  24  Pick.  (Mats.)  Atl.  534,  67  Am.  Rep.  336. 
49,  35  Am.  Dec.  292.  Note:  8  Ann,  Cas.  1077. 

16.  Demareat  v.  Flack,  128  N.  Y.  2.  Gadsden  First  Nat.  Bank  v.  Win- 
205,  28  N.  E.  645, 13  L.R.A.  854.         cheater,  119  Ala.  168,  24  So.  351,  72 

17.  Note:  8  A.  S.  R.  19L  See  m-  A.  S.  R.  904;  Louisville  Banking  Co. 
pra,  par.  415,  as  to  the  tenure  of  the  v.  Eisenman,  94  Ey.  83,  21  S.  VT.  531, 
office  of  corporate  officers.  1049,  42  A.  S.  R.  335  and  note,  19 

18.  Note:  8  A.  S.  R.  191.  L.R.A.  684  and  note;  Swift  v.  Smith, 

19.  Combes  v.  Eeyes,  89  Wis.  297,  65  Md.  423,  5  Atl.  534,  57  Am.  Rep. 
62  N.  W.  89,  46  A.  S.  R.  839,  27  336^  Monongabela  Bridge  Co.  v.  Pittt- 
L.R^  369.  barg,  ete.,  Traction  Coi,  196  Pa.  St 
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the  stock  of  a  corporation  is  owned  by  one  person  ground  for  a  for- 
feiture of  the  corporation's  right  to  exist,  so  long  as  the  proper  and 
legitimate  functions  of  the  corporation  are  discharged,  no  matter 
who  the  owner  of  the  stock  may  be.*  It  makes  no  difference  in  prin- 
ciple whether  the  sole  owner  of  the  stock  of  a  corporation  is  an  individ- 
ual or  another  corporation.  The  corporation  owning  such  stock  is  as 
distinct  from  the  corporation  whose  stock  is  so  owned  as  the  individual 
is  from  the  corporation  of  which  he  is  the  sole  member.* 

713.  Voluntary  Dissolution  in  General. — While  a  corporation  can- 
not cease  to  exist  of  its  own  will,<^  it  has  frequently  been  said  that  in 
the  absence  of  statutory  or  charter  regulations  the  m'djority  of  the 
stockholders  of  a  purely  private  corporation  whose  existence  is  not  defi- 
nitely limited  may,  where  it  can  be  done  without  bad  faith  to  the 
minority,  seek  and  obtain  a  dissolution  of  the  corporation ; '  and  this, 
for  good  reasona,  may  be  done  where  the  corporate  organization 
has  proceeded  no  further  than  to  effect  a  temporary  organization.^ 
Unquestionably  all  corporations  are  under  no  positive  obligation  to  the 
state  of  their  creation,  to  carry  on  the  business  for  which  they  were 
formed.  Purely  private  corporations  may,  as  a  general  rule,  at  any 
time  put  an  end  in  fact  to  their  transactions,  in  whole  or  in  part.  So 
as  a  general  rule,  a  purely  private  corporation  may,  with  the  consent  of 
the  majority  of  its  stockholders,  and  subject  to  the  rights  of  its  cred- 
itors, and  a  qualified  right  of  minority  dissenting  stockholders,  sell  all 
the  corporate  property  and  after  payment  of  its  corporate  debts  distrib- 
ute the  balance  among  its  stockholders,  and  thereby  in  effect  work  a 
dissolution  of -the  corporation.®    The  sale  of  all  its  property  by  a 

25,  46  Atl.  99,  79  A.  S.  R.  685;  Com-  366  and  note;  Parker  v.  Bethel  Hotel 
monwealth  v.  Monongahela  Bridge  Co.,  96  Tenn.  252,  34  S.  W.  209,  31 
Co.,  216  Pa.  St.  108,  6-4  Atl.  909,  8  L.R.A.  706;  State  v.  Chilhowee  'Wool- 
Aim.  Caa.  1073  and  note;  Parker  v.  en  Mills  Co.,  115  Tenu.  266,  89  S.  W. 
Bethel  Hotel  Co.,  96  Tenn.  252,  34  741,  112  A.  S.  R.  825,  2  LiLA. 
S.  W.  209,  31  L.R.A.  706.  (N.S.)  493  and  note. 

3.  Commonwealth  v.  Monongahela     Note:  23  L.R.A.(N.S.)  1177. 
Bridge  Co.,  216  Pa.  St,  108,  64  AtL     7.  State  v.  Chilhowee  Woolen  Mills 
909,  8  Ann.  Cas.  1073.  Co.,  115  Tenn.  266,  89  S.  W.  741, 

4.  Commonwealth  v.  Monongahela  112  A.  S.  R.  825,  2  L.R.A.(N.S.)  493. 
Bridge  Co.,  216  Pa.  St  108,  64  Atl.  8.  Bartholomew  v.  Derby  Rubber 
909,  8  Ann.  Cas.  1073.  See  supra,  par.  Co.,  69  Conn.  521,  38  Atl.  45,  61  A. 
3  et  aeq.,  for  the  principle  that  the  S.  R.  57;  Chicago  Hansom  Cab  Co.  v. 
oorporation  is  an  entity  distinct  from  Yerkcs,  141  111.  320,  30  N.  E.  667,  83 
its  members.  A.  S.  R.  315;  Harding  v.  American 

6.  Barton  e.  Enterprise  Loan,  etc.,  Glucose  Co.,  182  111.  651,  55  N.  E. 

AsB'n,  114  Ind.  226,  16  N.  E.  486,  5  577,  74  A.  S.  R.  189,  64  L.R.A.  738; 

A.  S.  R.  608:  People  o.  Ballard,  134  Trisconi  v.  Winship,  43  La.  Ann.  45, 

N.  Y.  269,  32  N.  K.  54, 17  L.R.A.  737.  9  So.  29,  26  A.  S.  R.  175;  TreadweU 

6.  Treadwoll  v.  Salisi)ury  Mfg.  Co.,  v.  Salisbury  Mfg.  Co.,  7  Gray  (Mass.) 

7  Gray  (Mass.)  393,  66  Am.  Dee.  490  ;  393,  66  Am.  Dec.  490;  Bowditch  v. 

Bowditch  V.  Jackson  Co.,  76  N.  H.  Jackson  Co.,  76  N.  H.  351,  82  AtL 

351,  82  Atl.  1014,  Ann.  Caa.  1913A  1014,  Ann.  Cas.  1913A  36ft  and  note; 
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corporation  and  the  distribution  of  its  assets,  however,  does  not  work 
a  dissulutluu  ul'  the  corporation  in  the  legal  sense." 

714.  Statutory  Authorization  for  Voluntary  Dissolution. — ^At  the 
present  time  there  are  statutory  provisions  in  many  jurisdictions  in 
this  country  and  in  England  which  expressly  provide  for  the  volun- 
tary dissolution  of  business  corporations  at  the  instance  of  the  direc- 
tors, usually  with  the  consent  of  a  certain  proportion  of  the  stock- 
holders.'" Such  a  statutory  proviaon  enters  into  every  charter,  and 
every  stockliolder  takes  and  holds  his  stock  subject  to  this  power  of 
voluntary  dissolution,  and  when  the  board  of  directors  have  deter- 
mined, in  their  best  judgment,  that  the  corporation  should  be  dis- 
solved and  are  pursuing  the  methods  specified  by  the  statute,  it  is  only 
in  rare  and  exceptional  cases  that  their  action  will  be  stayed  or  inter- 
fered  with  by  the  courts.*'  On  the  other  hand,  if  it  clearly  appears 
that  tlie  action  is  in  bad  faith,  that  the  resolution  for  dissolution  has 
been  suj^rinduced  by  fraud  or  undue  influence,  or  if  it  is  clearly 
eatablislicd  that  the  resolution  was  not  taken  for  the  benefit  of  the 
corporation,  or  in  furtherance  of  its  interest,  but  for  the  mere  purpos* 
of  unjustly  oppressing  the  minority  of  the  stockholders  or  any  of 
them,  and  causing  a  destruction  or  sacrifice  of  their  pecuniary  interests 
or  holdings,  giving  clear  indication  of  a  breach  of  trusty  such  action 
may  bo  restrained.'* 

Forfeiture  of  Corporate  Franchises 

715.  Misuser  and  Nonuser  in  General. — ^There  are  four  classes  of 
cases  in  which  the  question  of  forfeiture  may  arise:  (1)  The  charter 
may  provide  that,  for  the  failure  of  the  corporation  to  observe  certain 

express  provisions  or  conditions,  the  franchises  granted  shall  be  for- 
feited, and  the  corporation  dis.solved;  or  (2)  the  charter  may  simply 
impose  certain  express  obligations  upon  the  corporation,  without  pro- 
viding in  so  many  words  that  a  violation  thereof  shall  be  a  cause  of 
forfeiture;  or  (3)  there  may  be  implied  conditions  resting  upon  the 

Holmes,  etc.,  Manuf  g  Co.  v.  Holmes,  etc.,  v.  Morse,  168  N.  Y.  458,  61  N.  E. 

etc.,  Metal  Co.,  127  N.  Y.  252,  27  N.  74,  85  A.  S.  R.  676,  56  L.R.A.  1C9 

E.  831,  24  A.  S.  R.  448;  Lauman  v.  (involving   liability    of  stocklioUiers 

Lebanon  Val.  R.  Co.,  30  Pa.  St.  42,  under  English  statute) ;  White  v.  Kin- 

72  Am.  Dec.  685.   See  supra,  par.  559  caid,  149  N.  C.  415,  63  S.  E.  109,  128 

et  8eq.,  as  to  the  power  of  a  corpora-  A.  S.  R.  663,  23  L.R.A.(N.S.)  1177. 

tion  to  sell  its  property.  Note :  Ann.  Caa.  1913A  377. 

9.  Penobscot  Boom  Corp.  «.  Iiam-  11.  Trisconi  t».  Winsliip,  43  La. 
son,  16  Me.  224,  33  Am.  Dec.  656;  Par-  Ann.  46,  9  So.  29,  26  A.  S.  R.  175; 
ker  V.  Bethel  Hotel  Co.,  96  Tenn.  252,  "White  v.  Kincaid,  149  N.  C.  415,  63 
34  S.  W.  299,  31  L.R.A.  706.  S.  E.  109,  128  A.  S.  R.  663  and  note, 

10.  Nelson   r.   Hubbard,   96   Ala.  23  L.R.A.(N.S.)  1177  and  note. 
238,  11  So.  428,  17  L.R.A.  375;  Tria-      12.  White  v.  Kincaid,  149  N.  C.  415, 
eoni  V.  Winship,  43  La.  Ann.  45,  9  So.  63  S.  E.  109,  128  A.  S.  B.  663,  23 
29,  26  A.  S.  R.  175;  Bank  of  China.  L.R.A.(N.S.}  1177. 

709 


Digitized  by 


i  715 


CORPORATIONS 


7  R.  C.  L. 


corporation  by  virtue  of  the  acceptance  of  the  charter;  or  (4)  the 
corporation  may  have  violated  some  general  statute  or  rule  of  the 
common  law.*'  A  private  corpoiation  created  by  the  legislature  may 
lose  its  franchises  by  a  misuser  or  a  nonuser  of  them ;  and  they  may 
be  resumed  by  the  government  under  a  judicial  judgment  upon  a  quo 
warranto  or  writ  in  the  nature  thereof  to  ascertain  and  enforce  the 
forfeiture.^*  Nor  does  a  provision  in  a  charter  that  the  corporation 
shall  not  be  dissolved  previous  to  the  expiration  of  its  charter,  until 
all  its  debts  are  paid,  protect  it  from  dissolution  for  a  violation  of  the 
charter,  the  provision  being  intended  merely  to  prevent  the  corporar 
tion  from  dissolving  itself  before  the  expiration  of  its  charter  without 
paying  its  debts;  and  such  protection  is  not  afforded  by  a  constitu- 
tional guaranty  against  the  taking  of  property  for  a  public  use.** 
Although  some  cases  intimate  that  the  acts  of  omission  or  commission 
must  be  repeated  or  continued  to  constitute  a  cause  of  forfeiture,  it 
is  the  prevailing  view  that  a  single  act  of  abuse  or  wilful  nonfeasance 
may  be  insisted,  on  as  a  ground  of  forfeiture.  To  constitute  a  cause 
of  forfeiture  for  misuser  tliere  must  be  an  overt  act  of  misuser;  no 
mere  intention  or  purpose  on  the  part  of  the  corporation  to  violate 
its  duties  can  constitute  a  cause  of  forfeiture;  and  the  failure  of  a 
corporation  to  exercise  all  of  its  granted  power  is  no  ground  for  for- 
feiture of  its  franchises,  unless  that  requirement  is  expressly  made 
by  some  statute  or  ordinance  under  which  it  derives  some  of  its 

13.  Note:  8  A.  S.  R.  179.  569,  53  Am.  Dec.  106;  State  u.  East 

14.  Terrett  v.  Taylor,  9  Cranch  43,  Fifth  St.  Ry.  Co.,  140  Mo.  539,  41  S. 
3  U.  S.  (L.  ed.)  650;  filumma  v.  Po-  W.  955,  02  A.  S.  li.  742,  38  L.R.A. 
tomac  Co.,  8  Pet.  2S1,  8  U.  S.  (L.  ed.)  218;  State  v.  Atchison,  etc.,  R.  Co.,  24 
945;  Chicago  Life  Ins.,  Co.  v.  Needles,  Neb.  143,  38  N.  W.  43,  8  A.  S.  R.  164 
113  U.  S.  574,  5  S.  Ct.  681,  28  U.  S.  and  note;  People  v.  North  River 
(L.  ed.)  1084;  New  Orleans  Water-  Sugar  Refining  Co.,  54  Hun  354, 
works  Co.  V.  Louisiana,  185  U.  S.  336,  3  N.  Y.  S.  401,  7  N.  Y.  S.  406, 
22  S.  Ct.  691,  46  U.  S.  (L.  ed.)  936;  2  L.R.A.  33,  5  L.R.A.  386;  People  v. 
State  ti.  Real  Estate  Bank,  5  Ark.  595,  Albany,  etc.,  R.  Co.,  24  N.  Y.  261,  82 
41  Am.  Dec.  109;  Chicago  Mut.  Life  Am.  Dec.  295;  People  v.  North  River 
Indemnity  Ass'n  v.  Uunt,  127  III.  257,  Sugar  Refining  Co.,  121  N.  Y.  582, 
20  N.  E.  55,  2  L.n.A.  549;  People  v.  24  N.  E.  834,  18  A.  S.  R.  843,  9 
Chicajro  Gas  Trust  Co.,  130  111.  497,  L.R.A.  33  and  note;  People  v.  BuflEalo 
22  N.  E.  798,  17  A.  S.  R.  319,  8  L.R.A.  Stone,  etc.,  Co.,  131  N.  Y.  140,  29  N. 
497  and  note;  Boston  Glass  Manufno-  E.  947,  15  L.R.A.  240;  Simmons  v. 
lory  V.  Langdon,  24  Pick.  (Mass.)  49,  Norfolk,  etc..  Steamboat  Co.,  113  N.  C. 
35  Am.  Dec.  292;  Cora.  v.  Union  Fire  147,  18  S.  E.  117,  37  A.  S.  R.  614,  22 
etc.,  Ins.,  Co.  5  Mass.  230,  4  Am.  Dec.  L.R.A.  677;  State  «.  Pawtuxet  Tum- 
50;  Hartnctt  v.  Plumbers  Supply  pike  Co.,  8  R.  L  521,  94  Am.  Dec.  123 ; 
Ass'n  of  New  England,  169  Mnss.  229,  State  v.  Central  Lumber  Co.,  24  S.  D. 
47  N.  E.  1002,  38  L.R.A.  194;  "Webster  13G,  123  N.  W.  504,  42  L.R.A.(N.S.) 
V.  Susquehanna  Polo  Line  Co.,  112  804. 

Md.  416,  76  Atl.  254,  21  Ann.  Cas.      Note:  2  L.RA.  255. 
357;  State  v.  Commercial  Bank  of      16.  Note:  8  A.  S.  R.  180. 
Manchester,  13  Smedee  &  M.  (Miss.)      16.  Note:  8  A.  S.  R.  183,  184. 
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powers,  or  the  powers  are  inseparably  connected  with  each  other.^' 
The  courts  lean  against  the  forfeiture  of  corporate  franchises;  the 
object  is  to  preserve  and  uphold  the  estate,  unless  it  bo  clear  that  the 
rights  vesting  in  it  have  been  improvidenUy  neglected  or  illegally 
abused,  and  such  forfeiture  will  not  be  allowed  except  for  a  plain  abuse 
of  power,  by  which  the  corporation  fails  to  fulfil  the  design  and 
purpose  of  ita  organization.^^  While  there  is  some  authority  which 
may  be  said  to  support  the  proposition  that  after  a  cause  of  forfeiture 
has  arisen  the  corporation  may  atone  therefor  and  avoid  ita  effect, 
yet  it  would  seem  on  principle  that,  since  the  legislature  alone  can 
waive  a  cause  of  forfeiture,  where  a  cause  of  forfeiture  has  once  arisen, 
whether  from  nonfeasance  or  otherwise,  it  cannot  be  l^ally  atoned 
for  by  the  corporation  by  subsequent  good  behavior,  and  its  effect 
avoided.  1" 

716.  Effect  of  Imposing  Penalty  for  Act  or  Omission  or  Authoriz- 
ing Other  Relief. — Statutes  imposing  duties  upon  corporations  fre- 
quently impose  a  penalty  by  way  of  a  fine  or  the  like  for  the  failure 
to  perform  such  duty,  and  in  such  a  case  it  has  frequently  been  held 
that  the  imposition  of  the  penalty  indicates  an  intent  on  the  part  of 
the  legislature  that  a  forfeiture  ^ould  not  ensue  from  that  cause,  ^* 
though  it  does  not  necessarily  prevent  the  state  from  proceeding  to 
enforce  a  forfeiture.*  While  the  presumption  is  that  the  legislature 
intended  the  penalty  as  a  satisfaction  for  breach,  still  such  penalty 
will  not  save  the  franchise  from  forfeiture  for  nonuser  or  misuser 
in  other  respects.*  The  question  of  the  effect  of  imposing  a  penalty 
is  plainly  one  of  legislative  intent.  If  a  penalty  is  imposed  for 
an  act  or  omission,  and  tfie  charter  or  statute  imposing  it  does  not 
expressly  or  by  necessary  implication  deprive  the  state  -of  the 
right  to  proceed  for  a  forfeiture,  then,  on  principle,  such  proceed- 
ings should  not  be  cut  off.*  The  express  provision  of  a  statute  that 
trustees  of  a  corporation  shall  be  liable  for  its  debts  in  case  they  fail 
to  make  an  annual  report,  does  not  by  implication  prohibit  a  forfeiture 
of  the  charter  for  such  failure,  aa  the  provision  expressed  relates  to 
the  trustees  and  not  the  corporation.*  Clearly  proceedings  to  forfeit 

17.  Illinois  Trust,  etc.,  Co.  e.  Doud,  Notes:  96  Am.  Deo.  757;  8  A.  S.  R. 
105  Fed.  1-J3,  44  C.  C.  A.  389,  52  181;  9  L.R.A.  37. 

L.II.A.  481.  19.  Note:  8  A.  S.  R.  185 

18.  State  V.  United  States  Endow-  20.  State  v.  Real  Estate  Bank,  6 
ment,  etc.,  Co.,  140  Ala.  610,  37  So.  Ark.  595,  41  Am.  Dec.  109. 

442,  103  A.  S.  R.  60;  State  v.  Real  Note:  8  A.  S.  R.  184. 

Estate  Bank,  5  Ark.  595,  41  Am.  Dec.  1.  Note:  8  A.  S.  R.  184. 

109;  State  v.  Portland  Natural  Gas  2.  State  v.  Real  Estate  Bank.  5  Ark. 

Co.,  153  Ind.  483,  53  N.  E.  lOSO,  74  595,  41  Am.  Dec.  109. 

A.  S.  R.  314,  53  L.R.A.  413;  State  3.  Note:  8  A.  S.  R.  185. 

«.  Janesvillc  Water  Co.,  92  Wis.  496,  4.  People.*.  Buflfalo  Stone,  eta,  Ce., 

66  N.  W.  512,  32  L.R.A.  391. 
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a  franchise  are  not  excluded  by  a  statutory  provision  authorizing 
proceedings  to  restrain  an  assumption  or  exercise  of  any  franchise, 
liberty,  or  privilege,  or  the  transaction  of  unauthorized  business* 
Again,  in  case  of  a  public  service  corporation,  the  fact  that  a  remedy 
by  mandamus  is  provided  for  the  maintenance  of  unlawful  rates  does 
not  deprive  the  state  of  the  right  to  forfeit  its  charter  for  making 
illegal  exactions,  nor  does  such  a  forfeiture  deprive  the  corporation 
of  any  right  secured  by  the  federal  constitution .• 

717.  Character  of  Act  or  Omission  as  Affecting  Public. — ^Tt  is  well 
recognized  that  only  such  acts  or  omissions  are  a  cause  of  forfeiture 
as  concern  matters  which  are  of  the  essence  of  the  contract  between 
the  state  and  the  corporaUon,  or  in  other  words,  in  which  the  public 
have  an  interest^  As  has  been  well  said,  the  state  as  prosecutor  must 
show  on  the  part  of  the  corporation  accused  some  sin  against  the  law 
of  its  being  which  has  produced,  or  tends  to  produce,  injury  to  the 
public.  The  transgression  must  not  be  merely  formal  or  incidental, 
but  material  and  serious,  and  such  as  to  harm  or  menace  the  public 
welfare.  Corporations  may,  and  often  do,  exceed  their  authority 
where  only  private  rights  are  affected.  When  these  axe  adjusted,  all 
mischief  ends  and  all  harm  is  averted.*  Acts  in  excess  of  power  may 
undoubtedly  be  carried  so  far  as  to  amount  to  a  misuser  of  the  fran- 
chise to  be  a  corporation,  and  a  ground  for  its  forfeiture.  How  far 
it  must  go  to  amount  to  this  the  courts  have  wisely  never  attempted 
to  deline  except  in  very  general  terms,  preferring  the  safe  course 
of  adopting  a  gradual  process  of  judicial  inclusion  and  exclusion  as  the 
cases  arise.  It  may  be  safely  stated  as  the  general  consensus  of  the 
authorities  that  to  constitute  a  misuser  of  the  corporate  franchise  such 
as  to  warrant  its  forfeiture,  the  ultra  vires  acts  must  be  so  substantial 
and  continued  as  to  amount  to  a  clear  violation  of  the  condition  upon 
which  the  franchise  was  granted,  and  so  derange  or  destroy  the  busi- 
ness of  the  corporation  that  it  no  longer  fulfils  the  end  for  which  it 
was  created.*  While  a  forfeiture  under  the  common  law  could  arise 
only  in  case  of  some  wrongdoing  affecting  the  public,  it  was  not  neccs- 

131  N.  T.  140,  29  N.  E.  947, 16  L.R.A.  A.  S.  R.  314,  53  L.R.A.  413;  State  «. 
240.  Minnesota  Thresher  Manufg,  Co.,  40 

6.  International  Fraternal  Alliance  Minn.  213,  41  N.  W.  1020,  3  L.R.A. 
V.  State,  86  Md.  550,  39  Atl.  512,  40  510;  People  r.  North  River  Sugar  Re- 
L.R.A.  187.  fining  Co.,  121  N.  Y.  582,  24  N.  E. 

6.  New  Orleans  "Waterworks  Co.  v.  834,  18  A.  S.  R.  843,  9  L.K.A.  33  and 
Louisiana,  185  U.  S.  336,  22  S.  Ct.  note. 

691,  46  U.  S.  (L.  ed.)  936.  Notet  8  A.  S.  R.  182. 

7,  State  V.  United  States  Endow-  8.  People  v.  North  River  Sugar  Re- 
ment,  etc.,  Co.,  140  Ala.  610,  37  So.  fining  Co.,  121  N.  Y.  582,  24  N.  E. 
442,  103  A.  S.  R.  60;  State  v.  Real  834, 18  A.  S.  R.  843,  9  L.R.A.  33. 
Estate  Bank,  5  Ark.  595,  41  Am.  Dec.  9.  State  v.  Minnesota  Threahsr 
109;  State  v.  Portland  Natural  Gaa  Manufg  Co..  40  Minn.  213,  41  N.  W. 
Co.,  153  Ind.  483,  53  N.  E.  1089,  74  1020,  3  L.R.A.  510. 
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aary  that  the  wrong  coostitate  a  crime.^'  Nor  is  the  state  required  to 
prove  an  actual  injury  to  the  public;  it  is  sufficient  if  the  act  be  such 

«s  in  the  nature  of  things  is  calculated  to  produce  such  an  injury; 
thus  a  deliberate  attempt  by  a  corporation  to  evade  the  insurance 
law  of  the  state  in  one  of  its  important  provisioiu  is  ground  for  for- 
feiting the  charter,**  as  in  the  case  of  an  insuranca  company,  formed 
and  authorized  only  to  issue  insurance  policies  on  the  mutual  insur- 
ance plan,  doing  business  on  what  is  known  as  the  joint  stock  plan ;  ^' 
or  an  insurance  company  deliberately  exceeding  the  amount  for 
which  it  is  allowed  by  law  to  issue  policies  on  any  one  life." 

718.  Wilfulness  or  Design  as  Element  of  Act  or  Omission. — ^To 
work  a  forfeiture  of  the  franchises  of  a  corporation,  there  must  be  a 
wilful  abuse  or  improper  neglect,  and  something  more  than  accidental 
negligence,  excess  of  power,  or  mistake  in  the  mode  of  exercising  an 
acknowledged  power.*"  Thus  the  violation  of  a  charter  duty  by  a 
corporation  by  its  president's  failure  to  make  its  first  annual  report 
showing  its  financial  condition  is  no  ground  for  forfeiting  its  charter, 
when  such  violation  of  duty  is  not  wilful  and  intentional,  and  the 
charter  provision  in  this  respect  is  complied  with  in  each  succeeding 
year  thereafter.**  But  wilful  neglect  does  not  necessarily  imply 
criminality  or  a  criminal  intent;  it  must  be  held  to  include  permissive 
or  voluntary  neglect;  the  neglect  or  refusal  of  a  corporation  to  perform 
the  duties  enjoined  by  the  charter  need  not  proceed  from  a  bad  or 
corrupt  motive  even ;  it  is  enough  if  they  be  designedly  omitted.*' 

719.  Responsibility  for  Acts  of  Officers,  Agents,  or  Stockholders. — 
As  heretofore  shown,  a  corporation  is,  under  the  modem  view,  fully 
accountable  to  third  persons  for  the  wrongful  acts  of  misfeasance  aa 
well  as  nonfeasance,  of  its  officers  or  agents  within  the  scope  of  their 
authority,**  and  on  similar  grounds  a  corporation  is  answerable,  so 
far  as  its  franchises  are  in  question,  for  the  misconduct  of  its  govern- 

10.  State  V.  Central  Lomber  Co.,  24  ance  v.  State,  86  Md.  550,  39  AtL  612, 
S.  D.  136,  123  N.  W.  504,  42  LJI.A.  40  L.R.A.  187. 

(N.S.)  804.  15.  State  v.  United  States  Endow- 

11.  People  V.  Chicago  Live  Stock  ment,  etc.,  Co.,  140  Ala.  610,  37  So. 
Exchange,  170  111.  556,  48  N.  E.  1062,  442,  103  A.  S.  R.  60;  State  v.  Real 
62  A.  S.  R.  404,  39  L.R.A.  373;  Peo-  EsUte  Bank,  5  Ark.  595,  41  Am.  Dec. 
pie  V.  North  River  Sugar  Refining  Co.,  109;  People  v.  North  Elver  Sugar  Re- 
121  N.  Y.  582,  24  N.  E.  834,  18  A.  fining  Co.,  121  N.  Y.  582,  24  N.  E. 
S.  R.  843,  9  L.R.A.  33;  State  v.  Cen-  834, 18  A.  S.  R.  843,  9  LJI.A.  33. 
tral  Lumber  Co.,  24  S.  D.  136, 123  N.      Note:  8  A.  S.  R.  183. 

W.  604,  42  L.R.A.(N.S.)  804.  16.  State  v.  United  States  Endow- 

12.  International  Fraternal  Alliance  ment,  etc.,  Co.,  140  Ala.  610,  37  So. 
ti.  State,  86  Md.  550,  39  Atl.  512,  40  442,  103  A.  S.  R.  60. 

LJI.A.  187.  17.  People  v.  Kingston,  etc..  Road 

13.  State  V.  Manufacturers'  Mat.  Co.,  23  Wend.  (N.  Y.)  193,  35  Am. 
Fire  Ass'n,  50  Ohio  St.  146,  33  N.  E.  Dee.  551. 

401,  24  L.R.A.  252.  Note:  8  A.  S.  R.  183. 

14.  International    Fraternal    Alii-     13.  See  supra,  par.  650  et  aeq. 
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ing  body  or  oiTiceis  in  the  management  of  its  concerns  within  their 
proper  sphere."  Coiporate  conduct  may  take  place  without  the 
managing  trustees  or  directors  formally  acting  as  such,  and  where 
that  conduct  is  directed  and  produced  by  "the  whole  body,  both  of 
ofllcers  and  stockholders,  it  is  of  a  coipomte  character,  and  if  illegal 
and  injurious,  may  deserve  and  receive  the  penalty  of  dissolution.** 
On  the  other  hand  a  corporate  officer  or  agent  cannot  cause  a  forfeiture 
of  its  charter  by  a  clear  and  palpable  violation  of  his  authority  or 
instructions.* 

720.  Fraudulent  or  Illegal  Incorporation. — Fraud  on  the  part  of 
the  incorporators  in  the  organization  of  the  corporation  ig  ground 
for  the  annulment  of  the  charter.*  Accordingly  the  filing  of  false 
and  fraudulent  articles  of  association  is  a  sufficient  ground  to  sustain 
an  information  in  the  nature  of  quo  warranto  on  the  part  of  the 
state  against  the  corporation.'  The  decision  by  a  state  court  that 
the  purpose  for  which  a  corporation  was  formed  was  not  lawful,  or 
that  the  good  faith  of  its  membei^  is  immaterial  on  the  question  of 
such  legfdity,  is  a  matter  of  local  law,  and  is  not  reviewable  by  the 
federal  supreme  court.* 

721.  Noncompliance  with  Conditions  in  General. — If  an  act  or 
omission  is  expressly  declared  to  be  a  cause  of  forfeiture  of  the  charter 
of  a  corporation,  a  judgment  of  forfeiture  must  nectsisarily  follow  in 
accordance  with  the  expressed  legislative  intent,  whatever  the  act  or 
omission  may  be,  though  it  would  seem  that  even  in  this  ease  there 
must  be  wilful  abuse  or  improper  neglect,  unless  a  contrary  intention 
la  manifest.  If  a  duty,  however,  is  simply  imposed  upon  a  corpora- 
tion, without  a  further  provision  that  its  violation  shall  be  a  cause 
of  forfeiture,  then  not  only  must  there  have  been  a  wilful  abuse  or 
an  improper  neglect,  but  the  act  or  omission  must  have  been  of  the 
essence  of  the  contract  between  the  corporation  and  the  state,  or,  as 
is  sometimes  said,  a  duty  imposed  for  the  benefit  of  the  public* 

19.  State  V.  Commercial  Bank  of  1.  State  v.  Commercial  Bank  ot 
Manchester,  6  Smedea  &  M.  (Miss.)  Manchester,  6  Smedcs  A  M.  (Miss.) 
218,  45  Am.  Dec.  280.  218,  45  Am.  Doe.  280. 

Note:  8  A.  S.  R.  184.  2.  New  Orleans  Debenture  Rederap- 

20.  People  v.  North  River  Stigrar  tion  Co.  v.  State  of  Louisiana,  180  U. 
Refining  Co.,  121  N.  Y.  582,  24  N.  E.  S.  320,  21  S.  Ct.  378,  45  U.  S.  (L.  ed.) 
834,  18  A.  S.  R.  843,  9  L.R.A.  33  af-  550;  State  v.  Webb,  97  Ala.  Ill,  12 
firming,  54  Hun  3.-)4,  7  N.  Y.  S.  40(i,  So.  377,  88  A.  S.  R.  151;  State  v. 
5  L.R.A.  386,  wbirh  afTirmed  54  Hun  Bailey,  16  Tnd.  46,  79  Am.  Dec.  405. 
355,  3  N.  Y.  S.  401,  2  L.R.A.  33.  See  3.  State  r.  Bniley,  16  Ind.  46,  79 
also,  State  v.  Stiindard  Oil  Co.,  49  Am.  Dec  405. 

Oliio  St.  137,  30  N.  E.  270,  34  A.  S.  R.  4.  Now  Orloana  Debenture  Rodcmp- 

541,  15  L.R.A.  145.    And  see  supra,  tion  Co.  v.  State  of  Louisiana,  180  U. 

par.  3,  as  to  the  Icpal  fiction  of  the  S.  330,  21  S.  Ct.  378,  45  U.  B.  (L.  ed.) 

exi.stcnce  of  the  corporation  as  dis-  550. 

tinct  from  its  members.  5.  State  «.  United  Rtates  Endow- 
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Undoubtedly  tlie  breach  of  conditions,  expressly  imposed  upon  the 
corporation  for  the  benefit  of  the  public,  though  there  is  no  express 
provision  for  a  forfeiture  in  case  of  default,  may  be  ground  for  a 
forfeiture;'  a  nonperformance  of  such  conditions  is  deemed  per  se 
a  misuser  that  will  forfeit  the  grant  at  common  law.^  Thus  it  is  a 
matter  in  which  the  public  are  interested  that  a  turnpike  or  plank- 
road  company  should  substantially  comply  with  the  requirements  of 
its  act  of  incorporation  as  to  the  manner  of  constructing  its  road,  and 
if  it  does  not,  a  cause  of  forfeituie  of  its  franchises  exists.^  So  the 
duty  imposed  upon  corporations  to  make  annual  reports  to  public 
officers  of  their  financial  condition  is  not  simply  one  in  which  par- 
ticular persons  are  alone  interested,  but  it  is  a  duty  which  the  cor- 
poration owes  to  the  public  generally  for  the  protection  of  all  persons 
who  may  have  occasion  to  deal  with  it,  and  to  subserve  a  plainly 
expressed  public  policy;  and  for  the  omission  to  perform  the  duty 
it  incurs  the  liability  of  forfeiture  of  its  charter.*  As  a  general  rule 
a  substantial  performance  of  the  conditions  imposed  upon  the  cor- 
poration is  all  that  is  required.'®  It  is  not  every  failure  to  comply 
with  the  exact  letter  of  the  statute  which  will  expose  a  corporation  to 
the  loss  of  its  franchises.  In  determining  whether  such  depai'ture 
from  the  provisions  of  the  act  of  incorporation  has  occurred  as  will 
work  a  forfeiture,  the  same  general  principles  of  construction  are 
applicable  which  govern  valuable  grants  to  individuals  upon  con- 
ditions subsequent  or  precedent.  In  all  such  coses,  a  substantial  per- 
formance of  the  conditions,  according  to  the  intent  of  the  charter, 
is  all  that  is  required,  and  slight  departures  are  overlooked.**  It 
would  seem  that  if  the  state  renders  it  impossible  for  the  corporation 
to  perform  the  conditions,  it  cannot  take  advantage  thereof  as  a 
ground  of  forfeiture.** 

ment,  etc,  Co.,  140  Ala.  610,  37  So.  131  N.  T.  140,  29  N.  E.  947, 15  L.R.A. 

442, 103  A.  S.  R.  60,  240. 
Note:  8  A.  S.  R.  186,  188.  10.  State  v.  United  States  Endow- 

6,  People  V.  Eingstoa,  etc.,  Road  ment,  etc.,  Co.,  140  Ala.  610,  37  So. 

Co.,  23  Wend.  (N.  Y.).  193,  35  Am.  442,  103  A.  S.  R.  60;  North  &  Soath 

Dec.  551 ;  People  v.  Buffalo  Stone,  etc..  Rolling  Stock  Co.  v.  People,  147  111. 

Co.,  131  N.  Y.  140,  29  N.  E.  947,  15  234,  35  N.  E.  608,  24  L.R.A.  462; 

L.R.A.  240.  People  v.  Kingston,  etc.,  Road  Co., 

Notes:  8  A.  8.  B.  187;  9  LJZ.A.  23  Wend.  (N.  Y.)  193,  35  Am.  Dec. 


7.  People  V.  Kingston,  etc.,  Road  Notes:  8  A  S.  B.  182, 186;  9  A. 
Co.,  23  Wend.  (N.  Y.)  193,  35  Am.  35. 

Dec  551.  11*  North  &  South  Rolling  Stock 

8.  People  «.  Kingston,  etc.,  Road  Ca  People,  147  IlL  234,  35  N.  E. 
Co.,  23  Wend.  (N.  Y.)  193,  35  Am.  608,  24  L.R.A.  462. 


34. 


551. 


Dec.  551. 

Note:  8  A.  S.  R.  188. 
9.  People  V.  Buffalo  Stone,  ete.,  Co., 


12.  Davis  V.  Gray,  16  Wall.  203,  21 
T7.S.  (L.  ed.)  447  (eonditi<ma  made 

impossible  by  war). 
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722.  Noncompliance  with  Implied  Conditions. — It  is  well  recog- 
nized that  if  a  corporation  does  what  it  is  impliedly  understood  it 
shall  not  do,  or  fails  to  do  what  it  is  tacitly  understood  it  shall  do, 
and  the  public  are  interested  in  the  non-performance  or  performance 
of  these  obligations,  and  the  acts  or  omissions  are  wilful  or  designed, 
then  there  is  a  misuser  or  noauser,  for  which  the  franchises  of  the 
corporation  may  be  forfeited.**  Thus  there  is  an  implied  condition 
that  the  corporation  shall  engage  only  in  the  business  authorized  by 
its  chEU'ter,^^  and  if  it  engages  in  an  ultra  vires  business,  this  may  con- 
stitute ground  for  forfeiture.**  So  in  the  case  of  a  turnpike  company 
there  is  an  implied  condition  that  it  shall  operate  and  keep  its  road 
in  proper  repair,  and  if  it  fails  to  do  so,**  or  without  authority  sells 
a  portion  of  its  road,*'  ground  for  forfeiture  exists.  The  same  rule 
applies  where  a  railroad  company  without  authority  attempts  to  lease 
its  line  of  railway.**  In  case  of  the  old  bfmks  of  issue  incorporated  by 
the  several  states,  the  duty  of  a  bank  to  redeem  its  circulating  notes 
in  specie  was  generally  recognized  as  a  condition  imposed  upon  it 
essentially  for  the  good  of  the  public,  and  for  a  permanent  or  con- 
tinued failure  to  do  so  the  charter  might  be  forfeited  and  the  cor- 
poration dissolved,  though  it  was  otherwise  as  to  a  mere  temporary 
suspension  of  specie  payment,  if  not  wilful.**  Of  course  a  bank  does 
not  ipso  facto  lose  its  corporate  existence  by  default  in  the  redemption 
of  its  circulating  notes.**  Important  as  is  the  duty  of  every  property 
holder,  whether  a  natural  person  or  a  corporation,  to  have  his  prop- 
erty  properly  listed  for  the  purpose  of  taxation,  so  that  each  may  bear 
his  proper  share  of  the  public  burdens,  it  seems  that  a  failure  by  a 
corporation  to  list  its  property  for  that  purpose  has  never  been  held 
to  be  an  act  amounting  to  a  forfeiture  of  its  corporate  franchise.* 

723.  Suspension  of  Business. — The  cessation  of  all  corporate  busi- 
ness does  not  ipso  facto  dissolve  the  corporation ;  *  though  if  it  neglects 
the  performance  of  any  duty  or  obligation  imposed  upon  it  for  the 
beneifit  of  the  public,  its  franchises  may  be  forfeited.*   All  corpora- 
is.  Note:  8  A.  S.  E.  188.  19.  State  v.  Real  Estate  Bank,  6 
14.  See  suprUf  par.  526  et  seq.,  as  Ark.  595,  41  Am.  Qec.  109. 

to  the  nature  of  the  busineas  in  which      Note:  8  A.  S.  R.  189. 
a  corporation  may  engage.  20.  Bethel  First  Nat.  Bank  v.  Na- 

16.  People  V.  Utica  Ins.  Co.,  15  tional  Pahquioque  Bank,  14  Wall.  383, 
Johns.  (N.  T.)  358,  8  Am.  Dec.  243.  20  U.  S.  (L.  ed.)  840,  affirming  36 

16.  Washington  &  B.  Turnpike  Co.  Conn.  325,  4  Am.  Kep.  80. 
«.  Maiyland,  3  Wall.  210,  18  U.  S.     1.  North  &  South  Rolling  Stock  Go. 


17.  State  V.  Pawtuxet  Turnpike  Co.,     2.  Penobscot  Boom  Corp.  Lam- 


(L.  ed.)  180. 
Note:  8  A.  S.  R.  189. 


V.  People,  147  lU.  234,  35  N.  E.  60S, 
24  L.R.A.  462. 


8  R.  I.  521,  94  Am.  Dee.  123. 
18.  State  V.  Atchison,  etc.,  R.  Co., 


24  Neb.  143,  38  N.  W.  43,  8  A.  S.  R. 
164. 


3.  See  ntprOf  par.  721. 
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tions,  however,  are  under  no  positive  obli^tion  to  the  state  to  carry  on 
the  business  for  which  they  were  forced.  Ordinary  private  business 
corporations  may  at  any  time  put  an  end  to  their  transactions,  in  whole 
or  in  part,  and  voluntarily  wind  up  their  affairs.  Their  franchise  of 
acting  in  a  corporate  capacii^  is  merely  permissive,  and  not  an  obliga- 
tion. In  these  cases,  consequentiy,  a  forfeiture  for  nonuser  of  the 
franchises  cannot  be  based  upon  a  neglect  of  duty  on  the  part  of  the 
company.*  The  fact,  therefore,  that  an  ordinary  business  corporation 
has  suspended  operations  for  a  time,  is  not  enough  to  warrant  a  judg- 
ment of  dissolution,  for  it  may  have  been  a  prudent  and  necessary 
measure.*  Still  it  seems  to  be  well  recognized  that  the  condition  of  a 
purely  private  corporation  may  be  such  as  to  give  rise  to  a  cause  of 
forfeiture,  as  where  it  transfers  all  its  property  and  wholly  ceases  to 
do  business  for  a  long  continued  period.*  Statutes  in  some  instances 
have  provided  that  in  case  a  corporation  has  suspended  its  business 
for  a  specified  time  it  shall  constitute  a  ground  for  the  iorfeiture  of 
its  franchise,  or  that  it  shall  be  adjudged  to  be  dissolved,'  but  it  is  held 
that  such  suspension  does  not  ipso  facto  operate  as  a  dissolution,  but 
simply  declares  an  efficient  cause  for  adjudging  a  dissolution  in  a 
proper  action.* 

724.  Insolvency,  Transfer  of  Assets,  or  Appointment  of  Receiver.— 

The  possession  of  property  is  not  essential  to  the  existence  of  a  cor- 
poration; its  insolvency  or  the  transfer  of  all  ita  property,  therefore, 
does  not  extinguish  ipso  facto  its  corporate  existence.^  Even  the  sale 
of  all  the  corporate  property,  the  settiement  of  its  affairs,  and  a  division 
of  the  surplus  among  the  stockholders  do  not  ipso  facto  dissolve  the 
eorporation.^*  Nor  is  the  insolvency  of  the  corporation  alone  a  cause 

4.  Note:  8  A.  S.  R.  190.  Cahill  v.  Kalamazoo  Mot.  Ins.  Co.,  i 

6.  State  V.  Commercial  Bank  of  Dougl.  (Mich.)  124,  43  Am.  Dee.  457; 

Ifanchester,  13  Smedea  ft  II.  (Miss.)  Arthur  v.  Commercial  Bank  of  Yioks- 

669,  53  Am.  Dee.  106.  bot^,  9  Smedea  &  M.  (Miss.)  493,  48 

Note:  8  A.  S.  E.  190.  Am.  Dec.  719;  James  v.  Western  N.  C. 

6.  Note:  8  A.  S.  R.  190.  See  infra,  R.  Co.,  121  N.  C.  523,  28  S.  E.  637, 
par.  724,  as  to  when  insolvency  or  an  46  Ij.R.A.  306;  Jackson  v.  Mclnnis,  33 
assignment  for  the  benefit  of  creditors  Ore.  529,  54  Pac.  884,  55  Pac.  535, 
is  cause  for  forfeiture.  72  A.  S.  R.  765,  43  L.R.A.  128;  Ger- 

7.  Note:  8  A.  S.  B.  186, 190.  mantown  Pass.  Ry.  Co.  v.  Fitler,  60 

8.  Hiekles  v.  Bochester  aty  Bank,  Pa.  St  124,  100  Am.  Dec.  546  and 
11  Paige  (N.  T.)  118,  42  Am.  Dee.  note;  Parker  «.  Bethel  Hotel  Co.,  96 
103;  Combes  v.  Keyes,  89  "Wis.  297,  Tenn.  252,  34  S.  W.  209,  31  L.R-A 
82  N.  W.  89,  46  A.  S.  B.  839,  27  706;  Dewey  v.  St  Albans  Trust  Co., 
LJLA.  369.  56  Vt  476,  48  Am.  Hep.  803;  Dewey 

9.  Tatum  «.  Leigh,  136  Oa.  791,  72  v.  St.  Albans  Trust  Co.,  60  Vt.  1,  12 
N.  S.  236,  Ann.  Cas.  1912D  216:  State  Atl.  224,  6  A.  S.  R.  84. 

«.  Western  lirigating  Canal  Co.,  40     Notes:  99  Am.  Dec  336;  2  L.B.A. 
Kan.  06, 19  Pac.  349, 10  A.  S.  B.  166;  256;  8  L.R.A.  858. 
Boston  Glass  Manufactory  v.  I«agdon,      10.  Pcnofaaeot  Boom  Corp.  «.  Lann 
«4  Pick.  (Mass.)  49,  36  Am.  Dee.  292;  son,  16  He.  224,  83  Am.  Dec.  656. 
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of  forfeiture;  it  must  further  appear  that  the  corporation  has  lost 
its  power  to  continue  business.*'  Undoubtedly,  if  the  business  of  the 
coiporation  and  its  financial  condition  are  such  ih&t  it  cannot  con- 
tinue its  operations  with  safety 'to  the  public,**  as  in  the  ca^e  of  an 
insolvent  insurance  company,"  it  may  be  dissolved  at  the  instance 
of  the  state.  If  a  corporation  makes  a  general  assignment,  or  an 
assignment  of  so  much  of  its  property,  for  the  benefit  of  its  creditors, 
as  to  render  itself  incapable  of  continuing  business,  this  is  good  cause 
for  a  dissolution  of  the  corporation,  and  a  forfeiture  of  its  franchises ;  ** 
but  the  fact  that  pending  quo  warranto  proceedings  to  dissolve  the 
corporation,  it  made  an  assignment  of  all  its  assets  in  trust,  for  the 
purpose  of  preserving  them  in  case  the  proceedings  were  determined 
adversely  to  it,  does  not  constitute  cause  for  the  forfeiture  of  its 
charter.**  Again,  on  amilw  grounds,  the  appointment  of  a  receivOT 
for  a  corporation  does  not  ipso  facto  dissolve  it**  The  appointment 
of  a  receiver  to  take  and  distribute  among  the  creditors  and  stock- 
holders all  the  property  of  a  corporation  may  with  sufficient  accuracy 
be  called,  as  it  has  been,  "a  virtual  dissolution  of  the  corporation;" 
but  it  does  not  extinguish  its  franchise,  terminate  its  legal  existence, 
or  render  it  incapable  of  being  sued,  at  law  or  in  equity.*' 

725.  Migration  or  Change  of  Place  of  Basinessr— As  heretofore 
shown,  the  domicil  of  a  corporation  is  necessarily  within  the  country 
or  state  by  which  it  was  created,  and  it  has  no  power  to  migrate  there- 
from.** And  independently  of  statute,  it  is  incumbent  upon  a  private 
corporation  to  keep  its  principal  place  of  business,  ita  books  and 
records,  and  its  principal  offices,  in  the  state  in  which  it  is  incorporated, 
to  an  extent  necessary  to  the  fullest  jurisdiction  and  visitorial  power 
t)f  the  state  and  its  courts,  and  the  eiHcient  exercise  thereof  in  all 
proper  cases;  and  it  is  well  recognized  that  a  forfeiture  of  its  charter 
may  be  adjudged  for  a  violation  or  failure  substantially  to  comply 

11.  State  V.  BaUey,  16  Ind.  46,  79  15.  State  v.  Commercial  Bank  of 
Am.  Dec.  405;  SUte  v.  East  Fifth  St.  Manchester,  13  Smedes  &  M.  (Mies.) 
Ry.  Co.,  140  Mo.  539,  41  S.  W.  955,  569,  53  Am.  Dec.  106. 

62  A.  S.  R.  742,  38  L.R.A.  218.  16.  Bethel  First  Nat.  Bank  v.  Na^ 

Note :  8  A.  S.  R.  191.  tional  Fahquioque  Bank,  14  Wall.  383, 

12.  Note:  8  A.  S.  R.  191.  20  U.  S.  (L.  ed.)  840;  Folger  v.  Co- 

13.  Chicago  Life  Ins.  Co.  v.  Needles,  Itunbian  Ins.  Co.,  99  Haas.  2€7»  96 
113  U.  8.  574,  5  S.  Ct.  681,  28  U.  S.  Am.  Dec.  747;  Jaekson  «.  Molnnia, 
(L.  ed.)  1084;  Republic  L.  Ins.  Co.  33  Ore.  529,  54  Pac.  884,  55  Pac.  636, 
V.  Swigert,  135  111.  150,  25  N.  E.  680,  72  A.  S.  R.  755,  43  L.RA.  128;  Dewey 
12  LJI.A.  328.  V.  St.  Albans  Trust  Co.,  66  Vt.  478, 

14.  State  V.  Real  Kstate  Bank,  5  46  Am.  Rep.  803. 

Ai^  695,  41  Am.  Dec.  109;  State  v.      Notes:  2  LJI.A.  256;  69  LiLA.  190. 
Gommenual  Bank  of  Manchester,  13     See  HacBiVEas. 
Smedes  &  H.  (Mibb.)  &69, 63  Am.  Dee.     17.  Folger  v.  Columbian  laa.  Go, 
106.  99  Maaa.  267,  96  Aza,  Dee.  747. 

Note:  8  A.  S.  B.  19L  18.  See  wpm,  par.  110. 
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with  such  obligation.'*  On  the  other  hand  there  is  authority  to  the 
effect  that  the  mere  fact  that  the  books  of  a  corporation  have  been 
kept  most  of  the  time  in  a  foreign  state,  contraxy  to  a  statutory  require- 
ment, is  not  sufficient  cause  to  forfeit  its  franchises,  if  the  two  places 
of  location  are  but  a  short  distance  apart  across  the  boundary  line 
and  the  books  have  been  produced  at  the  principal  oflice  whenever 
anyone  entitled  to  do  so  desired  to  see  them.***  If  a  corporate  charter 
provides  that  the  corporation  shall  maintain  its  principal  office  in  a 
certain  city,  and  also  for  the  establishment  of  branch  offices  at  other 
places,  the  fact  that  while  it  established  a  branch  office  in  the  desig- 
nated city,  it  did  not  maintain  its  principal  office  tiierein  until  two 
years  after  its  organization,  is  not  a  ground  for  the  forfeiture  of  its 
charter,  when  its  violation  has  been  without  prejudice  to  anyone.* 
Clearly  nonresidence  of  the  olhcers,  directors,  and  stockholders  of  a 
domestic  corporation  is  not,  in  the  absence  of  statutory  requirements, 
express  or  implied,  a  ground  for  forfeiture  of  its  franchises.' 

726.  Commission  of  Illegal  Acts. — If  a  corporation  violates  some 
general  statute  or  rule^of  the  common  law,  which  applies  alike  to 
individuals  and  to  corporations,  then,  it  seems,  the  state  may  forfeit 
its  franchises  and  adjudge  its  dissolution,  equally  as  in  the  case  where 
it  fails  to  obey  the  express  or  implied  conditions  of  its  charter,  or  the 
provisions  of  some  statute  directed  against  it,  imposed  for  the  benefit 
of  the  public."  Thus  the  fact  that  a  corporation  attempts  to  carry 
on  the  business  of  unlawfully  running  a  lottery  is  ground  for  a 
forfeiture  of  its  charter.*  So  the  violation  by  an  incorporated  social 
club  of  a  law  forbidding  the  sale  of  intoxicating  liquors  is  such  an 
abuse  and  misuse  of  its  charter  powers  and  franchises  as  to  furnish 
legal  cause  for  the  forfeiture  of  its  charter.*  Again  the  fact  that  a 
corporation  has  entered  into  an  unlawful  combination  in  restraint  of 
trade  is  good  ground 'for  a  forfeiture  of  its  franchise.^   This  rule 

19.  State  V.  Park,  etc..  Lumber  Co.,  i>.  People,  147  HI.  284,  86  N.  E.  608, 
68  Minn.  330,  59  N.  W.  1048,  49  A.  S.  24  L.R.A.  462. 

R.  516;   Simmons  v.  Norfolk,  etc,      3.  State  v.  Nebraska  Home  Co.,  66 

Steamboat  Co.,  113  N.  C.  147, 18  S.  E.  Neb.  349,  92  N.  W.  763,  103  A.  S.  K. 

117,  37  A.  S.  R.  614,  22  L.R.A.  677.  706,  1  Ann.  Cas.  88,  60  L.B.A.  448. 
See  also  Nortb  &  South  Rolling  Stock      Note:  8  A.  S.  B.  191. 
Co.  V.  People,  147  lU.  234,  35  N.  E.      4.  State  v.  Nebraska  Home  Co.,  66 

608,  24  L.H.A.  462  and  note;  People  Neb.  349,  92  N.  W.  763,  103  A.  S.  R. 

V.  Ballard,  134  N.  T.  269,  32  N.  E.  64,  706,  1  Ann.  Cas.  88,  60  L.R.A.  448. 
17  L.R.A.  737.  6.  State  v.  Easton  Social,  etc.,  Club 

20.  North  &  South  Rolling  Stock  of  Talbot  County,  73  Md.  07,  20  Atl. 
Co.  V.  People,  147  HI.  234,  35  N.  E.  783,  10  L.R.A.  64. 

608,  24  L.R.A.  462.  6.  Waters-Pierce  Oil  Co.  v.  Texas, 

1.  State  V.  United  States  Endow-  177  U.  S.  28,  20  S.  Ct.  518,  44  U.  S. 
ment,  etc.,  Co.,  140  Ala,  610,  37  So.  (L.  ed.)  657;  New  Orleans  Watcr- 
442,  103  A.  S.  B.  60.  irorks  Co.  v.  Louisiana,  185  U.  S.  336, 

2.  North  ft  Sontii  Boiling  Stock  Co.  22  S.  Ct.  691,  46  U.  S.  (L.  ed.)  936: 
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applies,  for  example,  to  a  combination  of  gas  companies  serving  iht 
public*  The  legislature  may  provide  for  the  forfeiture  of  a  corporate 
charter  for  a  violation  of  a  statute  prohibiting  the  discrimination,  by 
dealers  in  commodities,  in  prices  in  different  sections  of  the  state,  for 
the  purpose  of  driving  competitors  out  of  business,  and  this  is  not  an 
unlawful  discrimination  in  punishment  as  between  individuals  and 
corporations  violating  the  prohibition.* 

727.  Police  Regulations. — It  is  an  implied  condition  of  all  cor- 
porate grants  that  the  corporation  shall  be  subject  to  such  r^isonable 
regulations,  in  respect  to  the  general  conduct  of  its  aflfairs,  as  the 
legislature  may,  from  time  to  time,  prescribe,  which  do  not  materially 
interfere  with  or  obslTUct  the  substantial  enjoyment  of  the  privileges 
the  state  has  granted,  and  serve  only  to  sefeure  the  ends  for  which  the 
corporation  was  created  *  A  state  legislature  is  authorized,  in  the 
proper  exercise  of  the  police  power,  to  adopt  such  necessary  legislation 
and  regulations  as  will  effectually  protect  the  community  from  losses 
and  injury  incident  to  a  public  business  conducted  by  a  corporation, 
where  such  business  has  become  hazardous,  and  will  probably  result 
in  financial  distress  to  those  who,  in  ignorance  of  the  condition  of  the 
corporation,  deal  with  it.^^  Accordingly  the  legislature  may  pass  a 
law  providing  for  the  dissolution  of  existing  insurance  companies,  on 
judicial  inquiry,  when  the  auditor  of  the  state,  upon  examination, 
shall  be  of  the  opinion  that  their  condition  is  such  as  to  render  their 

further  continuance  in  business  hazardous  to  those  insured  therein." 
■ 

People  V.  Chicago  Gas  Tnut  Co.,  130  121,  18  A..S.  B.  192,  10  L3.A  627; 
IlL  268,  22  N.  E.  798,  17  A.  S.  B.  State  «.  Standard  Oil  Co.,  49  Ohio 
319,  8  L.RA.  497;  Ford  v.  Chicago  St.  137,  30  N.  E.  279,  34  A.  S.  B. 
Milk  Shippers'  Ass'n,  155  HI.  166,  39  541,  15  L.R.A.  145. 
N.  E.  651,  27  L.B.A.  298;  BistilUng,  Note:  8  A.  S.  R.  192.  See  ItCoKOpo- 
etc,  Co.  V.  People,  156  HI.  448*  41  N.  uxs  akd  Coubuvations,  as  to  ^eh 
E.  188,  47  A.  8.  B.  200;  People  «.  constitate  illegal  monopolies  aod  trade 
Chicago  Live  Stock  Exeh.,  170  HI.  combinations. 

66^  48  N.  B.  X062,  62  A.  S.  E.  404,  7.  People  v.  Chicago  Gas  Trust  Co., 
39  L3A.  373;  SUte  v.  Portland  Nat-  130  111.  268,  22  N.  E.  798,  17  A.  S 

P**a      i^^-ji^'^^^:.^-  ^-  319,  8  L.R.A.  497;  State  v.  Port- 
1089,  74  A.  6.  B.  314,  63  L.R.A  ^3;  j^nd  Natural  Gas  Co.,  153  Ind.  483, 

K  sTw^e^^lTA!^^^^  S.  B.  314,  63 

C^^eL\T\i^U  S  ^w"^  ^     8."  state;.  Central  Lumber  Co.,  24 

Sugar  Befining  Co.ri21  N.  Y.  582,  24  ^^S.'^  ft ^''^  t^.'^J^ 

k!!b.  834, 13  A.  8.  B.  843,  9  L.R.A.  J"              ^.^VoS'.^'n^^  ^- 

33.  affirming  54  Hun  354,  7  N.  T.  S.  769,  Ann.  Cas.  1913E  1089. 

406,  6  L.B.A.  386,  whi'sh  affirmed  54  Chicago  Life  Ins.  Co.  v.  Needles, 

Hon  355,  3  N.  Y.  S.  401,  2  L.R.A.  US  U.  S.  674,  5  S.  a.  681,  28  U.  8. 

33;  SUte  v.  Scfalitz  Brewing  Co.,  104  (L.  ed.)  1084. 

Tcnn.  716,  59  S.  W.  1033,  78  A.  S.  Note:  9  LJUL  34. 

n.  941.    See  also  Havemeyer  v.  Su-  10.  Note:  8  A.  S.  B.  180. 

pesior  Court,  84  Cal.  327,  24  Pae.  IL  Chicago  life  Ins.  Co. «.  NeedlM* 
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728.  WaiTer  of  Forfeiture  in  General. — It  is  well  recognized  that 
where  a  corporation  has  by  acts  of  omission  or  commission  given 
cause  for  the  forfeiture  of  its  charter  the  state  may,  in  the  absence  of 
constitutional  restrictions,  waive  the  forfeiture,^'  though  it  would 
seem  on  principle  that  no  executive  officer  of  tlie  state  has  power  to 
waive  the  forfeiture,  but  that  such  power  reste  exclusively  in  the  legis- 
lature, the  authority  which  made  the  original  grant.**  So  the  for- 
feituie  of  a  corporate  franchise  by  misuser  is  not  waived  by  the 
appointment,  aftw  information  filed,  of  a  state  director  of  such  cor- 
poration by  the  governor  and  council  in  accordance  with  a  provision 
in  the  charter.*^  It  is  said  that  in  England,  where  corporations  may 
he  created  by  royal  charter,  the  king  can  pardon  a  forfeiture  by 
granting  restitution;  but  he 'has,  it  would  seem,  no  such  power  in 
relation  to  corporations  created  by  act'of  Parliament.** 

729.  What  Constitutes  Waiver. — waiver  of  a  forfeiture  to  be 
effective  need  not  be  express,  but  may  be  inferred.  It  would  seem  clear 
that  after  a  cause  of  forfeiture  has  arisen  and  become  genwally  known, 
legislative  recognition  of  the  corporation  as  an  existing  corporation 
constitutes  a  waiver  and  prevents  the  state  from  relying  thereon  as  a 
cause  of  forfeiture.**  Again,  the  state  may  waive  Uie  right  to  bring 
an  action  on  behalf  of  the  public  by  mere  delay  in  moving  to  institute 
proceeding  while  the  corporation,  in  carrying  out,  in  good  faith,  the 
purposes  of  the  organization,  expends  large  sums  of  money.*'  If  a 
waiver  by  implication  from  an  act  of  the  legislature  be  relied  upon 
there  must  be  reasonable  grounds  from  which  the  waiver  can  "be 
inferred.**  Thus  an  act  extending  the  time  for  the  completion  of  a 
ttunpike  road  has  been  considered  not  to  be  a  bar  to  proceedings 
against  the  company  for  non-compliance  with  the  requirements  of  its 
charter  in  respect  to  a  portion  of  the  road  completed  before  the  passage 

U3  U.  S.  574,  5  8.  Ct.  681,  28  U.  S.  Wend.  (N.  T.)  431,  35  Am.  Dec.  634. 

(L.  ed.)  1084.  16.  People   v.  Phoenix  Bank,  24 

Note:  8  A.  S.  R.  180.  Wend.  (N.  Y.)  431,  35  Am.  Dec.  634. 

12.  State  V.  Real  Estate  Banks,  5  16.  State  v.  Real  Estate  Bank,  5 
Ark.  595,  41  Am.  Dec.  109;  Milford,  Ark.  595,  41  Am.  Dec.  109;  State  v. 
etc.,  Turnpike  Co.  v.  Brush,  10  Ohio  Fourth  New  Hampshire  Turnpike 
111,  36  Am.  Dee.  78;  State  v.  Bank  of  Road,  16  N.  H.  162,  41  Am.  Dec.  690 
Charleston,  2  McMul.  L.  (S.  C.)  439,  and  note;  Milford,  etc,  Turnpike  Co. 
39  Am.  Dec.  135;  Connecticut,  etc.,  R.  v.  Brush,  10  Ohio  111,  36  Am.  Dec.  78; 
Co.  V.  Bailey,  24  Vt.  465,  58  Am.  Dec.  State  v.  Bank  of  Chaileaton,  2  Mc- 
181;  SUte  v.  Janesville  Water  Co.,  Mnl.  L.  (8.  C.)  439,  39  Am.  Dee. 
92  Wis.  496,  66  N.  W.  512,  32  L.R.A. 

391.  >»te:  8  A.  S.  R.  200. 

Notes:  8  A.  S.  R.  200;  2  LJIA.  i7.  State  v.  Janesville  Water  Co., 

256.  92  Wis.  496,  66  N.  W.  612,  32  L.B.A. 

13.  People  V.   Phoenix  Bank,  24  391. 

Wend.  (N.  T.)  431,  35  Am.  Dec.  634.  18.  People  v.  Phtsnix  Bank,  24 

Note:  8  A.  S.  R.  201.  Wend.  (N.  Y.)  431,  35  Am.  Deo.  634. 

14.  People  V.  Pfatenix  Bank,  24  Note:  S  A.  8.  B.  20L 
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of  the  act,  l^ere  being  no  waiver  in  express  terms,  and  nothing  from 
which  a  waiver  could  be  implied.*'  To  constitute  an  implied  waiver 
by  legislative  recognition  the  cause  of  forfeiture  must  have  been  known 
to  the  legislature.**  Again,  the  doctrine  of  the  waiver  of  a  forfeiture 
by  the  legislature  by  subsequent  legislative  acts  does  not  apply,  if, 
by  the  terms  of  the  charter,  the  franchise  absolutely  determines  on 
failure  to  perform  the  condition;  for  as  in  such  case  the  corporation 
has  ceased  to  exist,  the  doctrine  of  waiver  is  inapplicable.*  If  allega- 
tions in  an  information  brought  by  a  private  person,  as  authorized 
by  statute,  in  the  name  of  the  state  to  annul  the  charter  of  a  private 
corporation,  charging  fraudulent  prdiminary  steps  in  its  organization, 
and  the  concealment  of  such  fraud  by  its  stockholders  from  the  state, 
are  true,  the  stockholders  can  acquire  no  advantage  from  such  fraud, 
and  they  cannot  successfully  claim,  on  demurrer  to  the  information, 
that  the  state  has  waived  its  right  to  proceed  against  them,  nor  that 
by  its  failure  to  proceed  against  them  it  has  admitted  or  acquiesced  in 
their  corporate  existence.* 

730.  Discretion  of  Court  to  Deny  Enforcement  of  Forfeiture. — 
Where  a  statute  imposes  an  imperative  duty  on  a  corporation  to  do  or 
not  to  do  a  particular  thing,  and  provides  that  if  such  duty  is  not 
performed  the  corporation  shall  forfeit  its  charter  or  franchise,  the 
rule  that  the  court  has  no  discretion  in  entering  judgment  against  the 
corporation  for  a  violation  of  the  act,  and  tliat  the  judgment  must 
be  for  the  penalty  so  prescribed,  is  generally  well  recognized.'  Thus 
a  statutory  provision  that  a  corporation  shall  be  dissolved  on  failure 
to  pay  in  the  capital  stock  within  two  years  after  incorporation  makes 
it  the  imperative  duty  of  the  court  to  declare  the  forfeiture  in  case 
the  attorney-general  exercises  his  discretion  to  bring,  an  action  therefor 
and  leave  to  do  so  is  given  by  the  court.*  There  are  cases,  however, 
in  which,. though  the  statute  expressly  imposed  the  penalty  of  for- 
feiture, the  courts  have  asserted  their  right  to  exercise  a  discretion  in 
the  matter,  and  have  refused  to  enter  a  general  judgment  of  forfeiture 
or  ouster.'  In  other  cases  the  court  is  vested  with  a  discretion,  and 

19.  People  V.  Kingston,  etc.,  Turn-  ery  Package  Mfg.  Co.,  115  Hinn.  207, 
pike  Road  Co.,  23  Wend.  (N.  Y.)  193,  132  N.  W.  268,  Ann.  Gas.  1912D  820 
35  Am.  Dee.  551.  and  note;  People  v.  BuSaio  Stone,  etc., 

20.  Note:  8  A.  S.  R.  201.  Co.,  131  N.  Y.  140,  29  N.  E.  947,  15 

1.  State  V.  Fourth  New  Hampshire  LJI.A.  240. 

Tnnipike  Road,  IS  N.  H.  162,  41  Am.  Notes:  96  Am.  Dee..  757;  8  A.  S. 

Dec.  690.  R.  181,  186. 

2.  State  V.  Webb,  97  Ala.  Ill,  12  4.  People  «.  Buffalo  Stone,  ete.. 
So.  377,  38  A.  S.  R.  151.  Co.,  131  N.  Y.  140,  29  N.  B.  947, 15 

3.  Capital  City  Water  Co.  v.  State,  L.R.A.  240. 

105  Ala.  406,  18  So.  62,  29  L.R.A.     5.  State  v.  Armour  Packing  Co., 
743;  State  v.  United  States  Bndow-  173  Mo.  356,  73  S.  W.  645,  96  A.  S. 
ment,  eto.,  Co.,  140  Ala.  610,  37  So.  R.  515,  61  L.R.A.  464. 
442. 103  A.  S.  R.  60;  State  «.  Cfeam-     Note:  Ann.  Caa.  1912D  823. 
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may  refuse  a  judgment  of  ouster,  if,  in  its  opinion,  the  interests  of  tbe 
public  do  not  require  such  a  judgment.  At  the  present  time  there 
can  be  no  doubt  that  in  quo  warranto  proceedings,  or  proceedings  in 
the  nature  of  quo  warranto,  to  forfeit  the  franchise  of  a  corporation 
for  exercising  rights  which  it  does  not  possei^s  under  its  charter,  or  for 
entering  into  an  illegal  contract,  where  the  statute  does  not  provide  that 
the  penalty  of  forfeiture  shall  follow,  the  punishment  rests  in  the  dis- 
cretion of  the  court.  The  judgment  may  be  a  general  judgment  of 
ouster,  or  it  may  be  an  ouster  of  the  right  to  do  the  particular  act  com- 
plained of,  or  it  may  be  a  suspensive  judgment  of  ouster,  with  a  fine 
accompanying  it,  or  it  may  be  a  simple  fine.*  Thus  where  a  railroad 
company  without  authority  has  leased  its  line  of  road,  while  this  was  a 
ground  of  forfeiture,  the  court  may  refuse  to  declare  a  forfeiture,  but 
declare  merely  the  lease  to  be  void.'  If,  however,  a  clause  of  forfeiture 
exists,  the  hardship  upon  the  corporation  of  enforcing  it  is  no  reason 
why  it  should  not  be  enforced.®  In  those  jurisdictions  where  the  attor- 
ney-general is  first  required  to  obtain  leave  of  court  to  file  an  informa- 
tion against  a  corporation,  such  a  proceeding  necessarily  implies  that 
the  granting  of  leave  is  in  the  sound  discretion  of  the  court  to  which 
application  is  made;  *  and  it  seems  that  this  discretion  of  the  court  in 
granting  leave  to  file  the  information  exists  though  the  statute  expressly 
provides  that  for  the  default  involved  the  corporation,  shall  be  dis- 
solved.**  In  some  instances  the  statutes  expressly  vest  in  the  court  a 
discretion  as  to  adjudging  a  forfeiture  of  a  corporate  franchise.*^ 
Where  a  statute  provides  that  instead  of  a  judgment  of  ouster  from  a 
franchise  for  an  abuse  thereof,  unless  the  court  is  of  the  opinion  that 
the  public  good  demands  such  judgment,  a  fine  may  be  assessed,  where 
the  omission  of  duty  was  of  minor  importance,  the  alternative  of  a 
fine  may  properly  be  considered,  but  when  the  non-performance  was 
of  the  very  thing  the  performance  of  which  was  the  purpose  and  object 
for  which  the  company  was  instituted,  then  a  judgment  of  ouster 
should  be  imposed.*' 

6.  State  V.  United  States  Endow-  24  Neb.  143,  38  N.  W.  43,  8  A.  8.  R. 

ment,  etc.,  Co.,  140  Ala.  610,  37  So.  164. 

442,  103  A.  S.  R.  60  and  note;  State     8.  Note:  8  A.  S.  R.  182. 
V.  Portland  Natural  Oas  Co.,  153  Ind.     9.  People  v.  Buffalo  Stone,  ete.,  Co., 

483,  53  N.  E.  1089,  74  A.  S.  R.  314,  131  N.  Y.  140,  29  N.  E.  947, 15  L.R.A. 

53  L.R.A.  413;  State  «.  Minnesota  240;  State  v.  Janesville  Water  Co., 

Thresher  Manuf  g  Co.,  40  Minn.  213,  92  Wis.  496,  66  N.  W.  612,  32  I<Jl.A. 

41  N.  W.  1020,  3  L.R.A.  510  and  note;  391. 
State  V.  Creamery  Package  Mfg.  Co.,      Note :  8  A.  S.  R.  182. 

115  Minn.  207,  132  N.  W.  268,  Ann.  *  10.  People  v.  Buffalo  Stone,  eto^ 

Cas.  1912D  820;   State  v.  Armour  Co.,  131  N.  Y.  140,  29  N.  E.  947, 

Packing  Co.,  173  Mo.  356,  73  8.  W.  15  L.R.A  240. 
645,  96  A.  S.  R.  515,  61  L.R.A.  464.      11.  State  v.  Easton  Social,  ete.,  Club 

Notes:  96  Am.  Dec  757  ;  8  A.  S.  R.  of  Talbot  County,  73  Md.  97,  20  AtL 

181.  783,  10  L.R.A.  64. 

7.  State  V.  Atchison,  etc.,  R.  Co.,     12.  Note:  8  A.  S.  R.  181. 
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Proceedings  for  Dissolution 

731.  Necessity  for  Adjudication  of  Forfeiture  in  Direct  Proceed- 
ings.— Although  a  corporation  may  forfeit  its  charter  by  an  abuse  or 
misuser  of  its  powers  and  franchises,  yet  this  can  only  take  eflfect  upon 
a  judgment  of  a  competent  tribunal.  Whatever  neglect  of  duty  or 
abuse  of  power  the  corporation  may  have  been  guilty  o^  it  is  pei> 
fectly  clear  that  it  has  not  lost  its  charter  by  forfeiture ;  until  a  judicial 
decree  to  this  e£Fect  be  passed,  it  will  continue  its  corporate  existence.^ 
This  is  true  as  regards  the  failure  of  the  corporation  to  perform  express 
conditions  imposed  upon  it  in  the  grant  of  its  charter  hghta,^*  such 
as  a  requirement  that  it  shall  render  certain  accounts  to  the  legis- 
lature under  penal^  of  forfeiture  of  the  privileges  of  the  charter  in 

13.  Frost  V.  FroBtburg  Coal  Co.,  24  M.  (Miss.)  394, 48  Am.  Deo.  719;  State 

How.  278,  16  U.  S.  (L.  ed.)  637;  v.  Fourth  New  Hampshire  Tumpikv 
MacKaU  v.  Chesapeake,  etc..  Canal  Co.,  Road,  15  N.  H.  162,  41  Am.  Dec.  690; 

94  U.  S.  308,  24  U.  S.  (L.  ed.)  161;  Vernon  Soc.  v.  Hills,  6  Cow.  (N.  Y.) 

Sehna,  etc.,  R.  Co.  v.  Tipton,  5  Ala.  23,  16  Am.  Dec.  429;  Mickles  v.  Ro- 

787,  39  Am.  Dec.  344;  State  «.  Real  Chester  City  Bank,  11  Paige  (N.  Y.) 

Estate  Bank,  6  Ark.  595,  41  Am.  Dec.  118,  42  Am.  Dec  103;   People  «. 

109;  Higgins  v.  Downward,  8  Houst.  Phoanix  Bank,  24  Wend.  (N.  Y.)  431, 

(Del.)  227,  14  Ail.  720,  32  Atl.  133,  35   Am.   Dec.   634;   Mclntire  Poor 

40  A.  S.  R.  141:  John  v.  Farmers'  etc.,  School  v.  Zanesville  Canal,  etc.,  Co., 

Bank,  2  Blackf.  (Ind.)  367,  20  Am.  9  Ohio  203,  34  Am.  Dee.  436;  Lehigh 

Dec  119;  Brookville,  etc..  Turnpike  River  Bridge  ti.  Lehigh  Coal,  etc,  Co^ 

Co.  V.  MeCarty,  8  Ind.  392,  65  Am.  4  Rawle  (Pa.)  9,  26  Am.  Dec.  Ulj 

Dec.  768;  Ciuthe  v.  Evansville,  etc.,  Com.     Cullen,  13  Pa.  St.  133,  53  Am. 

R.  Co.,  176  Ind.  162,  95  N.  E.  543,  Dec  450;  Monongahela  Bridge  Co.  v. 

Ann.   Cas.   1914A   935;    Kaiser   v.  Pittsburg,  etc.,  Traction  Co.,  196  Pa. 

Lawrence  Sav.  Bank,  56  la.  104,  8  N.  St.  25,  46  AU.  99,  79  A.  S.  R.  685; 

W.  772,  41  Am.  Rep.  85;  Jones  «.  SUte  v.  Charleston  Bank,  2  MeMoL 

Tennessee  Bank,  S  B.  Mon.  ^Ky.)  122,  L.  (S.  C.)  439,  39  Am.  Dec  135; 

46  Am.  Dec  540;  Calor  Oil,  etc,  Co.  State  v.  Central  Lumber  Co.,  24  S.  D. 

V.  Pranzell,  128  Ky.  715,  109  S.  W.  136,  123  N.  W.  504,  42  L.R.A.(N.S.) 

328,  36  L.R.A.(N.S.)  456;  Penobscot  804;  Parker  v.  Bethel  Hotel  Co.,  96 

Boom  Corp.  v.  Lamson,  16  Me.  224.  Tenn.  252,  34  S.  W.  209,  31  L.R.A. 

33  Am.  Deo.  656;  Maryland  Regents  706;  Connecticut,  etc.,  R.  Co.  «.  Bailey, 

University  v.  Williams,  9  Gill  &  J.  24  Vt.  465,  58  Am.  Dec.  181;  Dewoy 

(Md.)  366,  31  Am.  Dec  72;  Taggart  «.  St.  Albans  Trust  Co.,  56  Vt.  476, 

V.  Western  Maryland  R.  Co.,  24  Md.  48  Am.  Rep.  803;  Banks  v.  Pailiaux, 

663,  89  Am.  Dec  760;  Boston  Glass  3  Rand.  (Va.)  136,  15  Am.  Dec  706; 

Manufactory  t>.  Langdon,  24  Pick.  Saunders  v.  Mechlenbui^,  112  Va.  443, 

(Mass.)  49,  35  Am.  Dec  292;  Quincy  71  S.  E.  714,  Ann.  Cas.  1913B  982. 

Canal  v.  Newcomb,  7  Mete  (Mass.)  Notes:  6  A.  S.  R.  804  ;  8  A.  S.  R, 

276,  39  Am.  Dec  778;  Folger  v.  Co-  193;  2  L.R.A.  256  ;  2  L.R.A.  549  ;  8 

lumbian  Ins.  Co.,  99  Mass.  267,  96  L.R.A.  499  ;  9  L.R.A.  33,  35;  9  LJt^A. 

Am.  Dec.  747  and  note;   Cahill  o.  273. 

Kalamazoo  Mut.  Ins.  Co.,  2  Dougl.  14.  Mclntire  Poor  School  v.  Zaneft^ 

(Mich.)  457,  43  Am.  Dec.  457;  Grand  ville  Canal,  etc,  Co.,  9  Ohio  203,  34 

Rapids  Bridge  Co.  «.  Prange,  35  Midi.  Am.  Dec  436. 

400,  24  Am.  Rep.  685;  Arthur  e.  Note:  6  A.  S.  B.  804. 
Commercial,  etc,  Bank,  9  Smedes  & 
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the  futuie.'*  The  forfeiture  ia  incurred  from  the  time  of  the  com- 
mission of  the  act  for  which  a  judgment  of  forfeiture  is  entered; 
but  the  corporation  continues,  notwithstanding,  de  facto,  so  as  to 
render  its  transactions  valid,  until  judgment  of  forfeiture  is  pro- 
nounced.'* In  accordance  with  these  principles  a  plea  that  a  cor^ 
poration  has  forfeited  its  charter  by  misuse  or  nonuser  of  its  fran- 
chise is  not  good,  unless  it  alleges  that  such  forfeiture  has  been 
judicially  declared  at  the  instance  of  J:he  government;''  and  gen- 
erally if  an  action  against  stockboldei^  is  based  upon  the  fact  of 
dissolution,  such  a  dissolution  must  be  shown,  rather  than  a  cause  for 
dissolution;'^  but  under  some  statutes  relating  to  the  liability  of 
stockholders  the  term  "dissolution"  has  been  given  a  broader  meaning 
and  the  liability  of  the  stockholders  has  feeen  held  to  attach  though 
there  has  been  no  adjudication  of  a  forfeiture.'^  The  only  evidence 
competent  to  prove  tibe  forfeiture  of  a  corporate  charter  is  the  judg- 
ment of  a  court  in  proper  proceeding.*** 

732.  Provisions  for  Forfeiture  as  Self-executing. — The  necessity 
for  an  adjudication  of  forfeiture  is  generally  recognized,  though  a 
statute  provides  that  in  case  of  default  on  the  part  of  the  corporation 
in  speciBed  matters  the  corporation  shall  be  dissolved  or  the  charter 
deemed  forfeited.'  This  is  true,  for  example,  of  a  railroad  charter 
requiring  a  certain  amount  of  construction  work  to  be  done  within  a 
specified  time,  upon  failure  of  which  its  act  of  incorporation  shall 
become  void.'  Still  there  seems  to  be  no  good  reason  why  the  legis- 
lature may  not  expressly  provide  that,  for  the  failure  of  a  corporation 
to  comply  with  certain  conditions,  its  franchises  shall  be  ipso  facto 
terminated,  without  the  necessity  of  any  judidal  proceeding.  The 
question  is  one  of  legislative  intent' 

733.  Legislative  Determination  of  Forfeiture. — Whether  a  corpo- 
ration has  been  guilty  of  acts  or  omissions  constituting  grounds  of 
forfeiture  of  its  charter  is,  in  general,  a  judicial  question,  and  cannot 

15.  State  v'.  Fourth  New  Hampshire  supra,  par.  345  et  seq.,  as  to  general 
Turnpike  Road,  15  N.  H.  162,  41  Am.  liebility  of  stockholders  for  corporate 
Dee.  690.  debts. 

16.  State  V.  Charleston  Bank,  2  Mc-  20.  Cleveland,  etc.,  B.  Co.  v.  Speer, 
Mul.  L.  (S.  C.)  439,  39  Am.  Dee.  135.  56  Pa.  St.  325,  94  Am.  Dec.  84. 

Note:  8  A.  S.  R.  195.  Notes:  5  A.  S.  R.  804  ;  8  A.  S.  B. 

17.  John  V.  Farmer's,  etc..  Bank,  2  195. 

Blackf.  (Ind.)  367,  20  Am.  Dec.  119;  1.  State  v.  Real  Estate  Bank,  5  Ark. 

■Jones  V.  Tennessee  Bank,  8  B.  Men.  595,  41  Am.  Dec.  109. 

(Ky.)  122,  46  Am.  Dec.  540.  Notes:  96  Am.  Dee.  758  ;  5  A,  S.  R. 

Note:  8  A.  S.  R.  195.  804  ;  8  A.  S.  R.  195;  8  L.R.A.  499; 

18.  Note:  8  A.  S.  R.  105.  Ann.  Cas.  1914 A  936. 

19.  Briggs  V.  Pennman,  8  Cow.  (N.  2.  Clutlie  v.  Evansville,  etc.,  R.  Co., 
Y.)  387,  18  Am.  Dee.  464  and  note;  176  Ind.  162,  95  N.  E.  543,  Ann.  Cas. 
Slec  V.  Bloom,  19  Johns.  (N.  Y.)  45ff,  1914A  935. 

10  Am.  Dec.  273.  3.  Notes:  5  A.  S.  B.  805  ;  8  A.  S.  R. 

Note :  8  A.  S.  R.  196, 196.  And  see  196. 
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1>G  determined  by  the  legislature.*  But  it  must  be  conceded  that  the 
legislature  may  reserve  absolutely  the  right  to  repeal  the  charter  of 
u  corporation,  and  in  such  case  may  exorcise  the  right  at  its  pleasure, 
and  with  or  without  any  reason  therefor.  This  being  true,  there  is 
no  valid  reason  why  tlie  legislature  may  not  resen'e  the  right  to  repeal 
upon  the  perfonnance  or  nonperformance  of  some  condition.  In 
such  a  case,  it  should  have  the  right  to  determine  whetlier  or  not  the 
condition  had  been  performed,  and  such  a  determination  would  not, 
properly  speaking,  be  judicial  in  its  nature.*  ^Nevertheless  under  a 
charter  providing  that  it  shall  not  be  repealed  unless  it  shall  be  made 
to  appear  to  the  legislature  that  there  has  been  a  violation  by  the 
company  of  some  of  the  provisions  of  this  act,  it  has  been  considered 
necessary  that  such  violation  be  made  to  appear  by  the  judgment  of 
a  court,  that  the  question  of  violation  may  not  be  adjudged  by  the 
legislature.' 

734.  Remedy  for  Forfeiture  in  General. — It  seems  that  under  the 
early  common  law,  there  were  two  modes,  or  properly  but  one  mode, 
of  proceeding  against  a  corporation  to  enforce  a  forfeiture  of  its  fran- 
chises; viz.,  scire  facias  and  quo  warranto.'  Scire  facias  was  proper 
where  there  was  a  legally  existing  corporation  which  had  abused  its 
powers,  and  quo  warranto  was  tlie  appropriate  remedy  where  there 
was  a  body  de  facto  but  not  de  jure.*  In  this  country,  however, 
the  ancient  writ  of  quo  warranto  is  considered  the  appropriate  remedy 
to  enforce  the  forfeitaire  of  a  corporate  franchise.*  The  writ  of 
quo  wfuranto  has,  however,  long  since  fallen  into  disuse,  and  aii 
information  in  the  nature  of  a  quo  warranto  has  come  to  be  the 
modern  remedy,  not  only  against  such  bodies  as  assume  to  exercise  cor- 
porate powers  without  any  authority  whatever,  but  also  a^iust  cor- 
porations having  a  legal  existence,  for  a  forfeiture  of  their  franchises." 

4.  Maryland  Regents  Univtrsity  v.  Bank,  2  McMul.  L.  (S.  C.)  439,  39 
AVilliams,  9  Gill  &  J.  (Md.)  365,  31  Am.  Dec.  135. 

Am.  Dee.  72;  Flint,  etc..  Plank  Road  Notes:  96  Am.  Dec.  756;  8  A.  S.  R. 

Co.  V.  Woodhull,  25  Mich.  99, 12  Am.  198  note;  2  L.R.A.  255;  9  L.R.A.  36. 

Rep.  233.  9.  State  v.  Real  Estate  Bank,  5  Ark. 

Note:  8  A.  S.  R.  197.  5!)5,  41  Am.  Dec.  109. 

5.  Oakland,  R.  Co.  v.  Oakland,  etc.,  See  Quo  Wahraxto  for  a  general 
R.  Co.,  45  Cal.  365,  13  Am.  Rep.  181.  consideration  of  this  remedy. 

Notes:  8  A.  S.  R.  197;  2  L.R.A.  10.  State  v.  Portland  Natural  Gas 

256.  Co.,  153  Ind.  483,  53  N.  E.  1089,  74 

6.  Flint,  etc.,  Plank  Road  Co.  v.  A.  S.  R.  314,  53  L.R.A.  413;  People 
Woodlmll,  25  Mich.  99,  12  Am.  Rep.  v.  Rensselaer,  etc.,  R.  Co.,  15  Wend. 
233.  (N.  Y.)  113,  30  Am.  Dec.  33  and  note. 

7.  Notes:  8  A.  S.  R.  198;  122  A.  S.  Notes:  96  Am.  Dee.  757  ;  8  A.  S. 
R.  78;  3  L.'R.A.  510.  R.  198;  3  L.R.A.  512;  9  L.R.A.  36. 

8.  ^Fnrj'land  Ret;cDta  University  v.  The  ancient  writ  of  quo  warranto, 
jWilliams,  9  Gill  &  J.  (Md.)  365,  31  tliougli  recognized  as  generally  obsolete 
'Am.  Dec.  72;   State  v.  Chazieston  in  both  England  and  this  eonntry,  has 
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735.  Who  Hay  Institute  Proceedings  for  Forfeiture. — Whether 
scire  facias,  or  an  information  in  the  nature  of  quo  warranto,  be 

used,  in  either  case  the  proceeding,  unless  otherwise  permitted  by 
statute,  must  he  at  the  instance  and  on  behalf  of  the  state,  through 
its  proper  officer,  and  cannot  be  prosecuted  by  a  private  incividual.** 
This  is  largely  because  of  the  power  of  the  state  to  waive  grounds  of 
forfeiture.^*  The  proper  officer  on  whose  relation  the  proceedings 
are  instituted  is  usually  the  attorney-general ;  the  institution  of  such 
proceedings  comes  witiiin  the  purview  of  those  powers  which  are 
inherent  in  his  office.**  It  is  not  necessary  that  the  legislature  should, 
by  some  general  or  special  statute,  have  authorized  and  directed  pro- 
ceeding to  be  brought.**  A  proceeding  to  annul  a  corporate  fran- 
chise, brought  in  the  interest  of  the  public  by  the  attorney-general, 
18  not  defeated  by  the  fact  that  some  of  the  pei^ns  who  petitioned 
therefor  were  those  whose  acts  or  omissions  were  the  groimd  of  the 
forfeiture.** 

736.  Statutes  Extending  Right  to  Institute  Proceedings. — In  some 
instances  statutes  have  been  enacted  permitting  proceedings  to  forfeit 
corporate  franchises  to  be  brought  on  the  relation  of  or  at  the  instance 
of  individuals,**  and  where  a  statute  authorizes  the  proceeding  to  be 
brought  on  the  relation  of  "any  person"  giving  security  for  costs,  it 
has  been  considered  not  necessary  that  the  person  on  whose  relation 
the  proceedings  are  brought  should  appear  to  have  any  special  interest 
in  the  institution  of  the  proceedings.''  The  better  rule,  however, 
would  seem  to  be  that  to  enable  a  private  person  to  maintain  quo 
warranto  to  dissolve  a  corporation,  he  must  allege  and  show  some 

been  held  an  appropriate  and  existii^  13.  Chicago  Mat.  L.  Indemnity 
remedy.  State  v.  Real  Estate  Bank,  Assoc.  v.  Hunt,  127  Bl.  267,  20  N.  E. 
5  Ark.  695,  41  Am.  Dee.  109.  65,  2  LllA.  649. 

11.  Biookville,  etc.,  Totnpike  Co.  v.     And  see  Atiobxtet-Gsnxkaz^  vol.  2, 
HoCarty,  8  Ind.  392,  66  Am.  Dec  768;  pp.  925-927. 
Mason  v.  Supreme  Ct.  of  Equitable     14.  Note:  8  A.  8.  B.  199. 
League,  77  Md.  483,  27  Atl.  171,  39     16.  People  v.  Buffalo  Stone,  etc., 
A.  S.  B.  433;  Com.  «.  Union  Ins.  Co.,  Co.,  131  N.  Y.  140,  29  N.  E.  947,  16 
5  Mass.  230,  4  Am.  Dec  50;  Folger  LJIA.  240. 

V.  Columbian  Ins.  Co.,  99  Mass.  267,  16.  State  v.  Webb,  97  Ala.  Ill,  12 
96  Am.  Dee.  747;  Merrimack  River  So.  377,  38  A.  8.  R.  ISl;  State  v. 
Locks,  etc.  V.  Nashua,  etc.,  R.  Co.,  104  United  States  Endowment,  etc,  Co., 
Mass.  1,  6  Am.  Rep.  181;  State  «.  140  Ala.  610,  37  So.  442, 103  A.  8.  R. 
Fonrth  New  Hampshire  Tnmpike  60;  Hartnett  v.  Plumbers'  Supply 
Road,  IS  N.  H.  162, 41  Am.  Dee.  690;  Assoc.,  169  Mass.  229,  47  N.  E.  1002. 
Bass  V.  Roanoke  Nav.,  etc.,  Co.,  Ul  38  L.RA.  194;  United  States  Inde- 
N.  C.  439,  16  S.  B.  402,  19  LJt.A.  pendent  Tel.  Co.,  u.  O'Grady,  75  N. 
247.  J.  Eq.  301,  71  Atl.  1040,  21  L.RA.. 

Notea:  8  A  S.  B.  198;  2  L.R.A.  (N.S.)  732;  People  «.  Buffalo  Stone, 
256;  8  L.R.A.  6U;  8  499;  9  etc,  Co.,  131  N.  Y.  140,  29  N.  E.  947, 

UtA.  37.  16  L.RA.  240.  ' 

18.  Com.  V.  Union  F.,  etc,  Ins.  Co.,     17.  State  v.  United  States  Endow- 


6  Mass.  230,  4  Am.  Dee.  50. 


ment,  etc.,  Co.,  140  Ala.  610,  37  So. 
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injury  peculiarly  affecting  him,  and  some  interest  in  the  result  of  the 
action  beyond  that  common  to  every  citizen  of  the  state. ^*  Under  some 
statutes  creditors  of  a  corporation  have  been  permitted  to  file  a  bill  to 
obtain  a  judidal  declaration  that  the  corporation  has  surrendered  ita 
franchises,  and  thereby  to  prevent  other  creditors  from  obtaining 
preferences  by  judgment  and  execution  against  the  corporation." 

737.  Leave  of  Court  to  Institute  Proceedings. — The  attorney- 
general,  or  an  individual  where  the  right  is  extended  to  him  by  statute, 
need  not,  unless  so  required  by  statute,  ask  and  obtain  leave  of  court 
to  institute  proceedings  to  declare  the  forfeiture  of  corporate  fran- 
chises j  but  in  some  instances  by  statute  he  is  first  required  to  obtain 
leave  of  the  court  to  file  the  information,  and  the  granting  of  leave 
tlien  rents  in  the  sound  discretion  of  the  court.^  In  the  latter  case  the 
law  requires  that  the  power  thus  intnisted  to  the  court  shall  be  exer- 
ciaed  and  leave  granted  or  denied  as  the  public  interest  appears  to 
demand,  upon  due  consideration  of  the  facts  of  each  particular  case. 
The  court  is  not  bound  to  grant  leave  merely  because  a  prima  facie  case 
is  made  out  by  the  pleader.  Leave  will  not  be  granted  to  institute  pro- 
ceedings to  forfeit  the  franchises  of  a  solvent  active  corporation  carry- 
ing out  the  purposes  of  its  creation  in  supplying  the  necessities  of  a 
large  number  of  people  and  whose  securities  are  held  by  innocent 
persons,  in  the  absence  of  a  clear  wilful  misuse,  abuse,  or  nonuse  of 
its  franchises.' 

738.  Parties  Defendant. — A  proceeding  to  dissolve  a  corporation  or 
declare  a  forfeiture  of  its  charter,  or  to  oust  it  from  the  exercise  of 
franchises  which  it  usurps,  must  be  brought  against  the  corporation 
itself,  and  not  merely  against  its  individual  members.  If  the  cor- 
poration has  by  the  abuse  or  the  non-user  of  its  franchises  rendered 
itself  liable  to  the  forfeiture  of  its  charter,  such  forfeiture  can  properly 
be  declared  and  enforced  only  in  a  proceeding  to  which  the  corporation 
is  a  party.'  As  the  proceeding  is  directed  against  the  corporation 
itself  for  misuser  and  non-user  of  its  corporate  franchises,  it  is  the 

442,  103  A.  S.  R.  60  (when  proceed-  131  N.  Y.  140,  20  N.  E.  947, 15  L.R.A. 

ings  were  instituted  on  the  relation  of  240;  State  v.  Janesrille  Water  Co., 

a  resident  of  another  state).  92  Wis.  496,  66  N.  W.  512,  32  LJt.A. 

18.  People  V.  Grand  River  Bridge  391. 

Co.,  13  Colo.  11,  21  Pm.  898,  16  A.  Notes:  8  A.  S.  R.  199;  3  L-RJL 

S.  R.  182.  511. 

19.  Mickles  V.  Rochester  City  Bank,  2.  State  t».  Janesville  Water  Co.,  92 
11  Paige  (N.  Y.)  118,  42  Am.  Dec.  Wis.  496,  66  N.  W.  512,  32  L.R.A. 
103.  391.  t 

20.  State  v.  Webh,  97  Ala.  Ill,  12  3.  State  u.  Atchison,  etc.,  R.  Co., 
So.  377,  38  A.  S.  R.  151;  State  v.  24  Neb.  143,  38  N.  W.  43,  8  A.  S.  R. 
Pawtoxet  Turnpike  Co.,  8  R.  I.  521,  164;  Mieklea  v.  Rochester  City  Bank, 
94  Am.  Doe.  123.  11  Paige  (N.  Y.)  118,  42  Am.  Dec. 

Note:  8  A.  S.  R.  199.  103;  People  v.  Rensselaer,  etc.,  R.  Co., 

1.  People  V.  Buffalo  Stone,  etc.,  Co.,  15  Wend.  (K.  Y.)  113,  30  Am.  Dee. 
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only  necessary  or  proper  party  defendant  in  the  case.*  It  is  unneces- 
sary to  make  corporate  bondholders  parties  to  the  proceedings;  the 
corporation,  by  the  very  terms  of  its  existence,  is  subject  to  a  dis- 
solution at  the  suit  of  the  state  on  account  of  any  wilful  violation  of 
its  charter,  and  the  creditors  of  the  corporation  deal  with  it  subject 
to  this  power.'  If,  however,  tiie  court  should  find  it  necessary  to 
render  a  judgment  of  ouster  against  the  corporation,  and  vacate  and 
set  aside  its  charter,  the  rights  and  bona  ^de  claims  of  all  parties 
against  the  defendant  will  be  protected."  If  the  proceedings  are  to 
oust  the  defendants  from  acting  as  a  corporation  and  to  test  the  fact 
of  Uieir  incorporation,  the  information  should,  according  to  tJie 
prevailing  view,  be  filed  against  the  individuals,  for  an  information 
filed  against  the  corporation  in  its  corporate  name  admits  the  existence 
of  the  corporation.'  An  attempt  has  been  made  to  draw  a  distinction 
between  cases  where  there  has  been  a  naked  usurpation  of  a  franchise 
to  be  a  corporation,  without  any  pretext  at  organization,  and  cases 
where  individuals  have  acted  simply  as  the  agents  of  a  corporation 
de  facto,  formally  if  not  legally  organized ;  the  contention  being  that 
in  the  latter  case,  the  corporation  is  a  proper  party  defendant.  Buch, 
however,  is  not  the  law,  and  even  in  the  latter  case  the  corporation  is 
not  a  proper  party  defendant.*  Where  the  proceeding  is  against 
individuals  for  unlawfully  assuming  to  be  a  corporation,  a  judgment 
of  ouster  is  rendered  against  them,  whereas  if  the  proceedings  are 
to  forfeit  the  franchise  of  an  existing  corporation  a  judgment  of 

33;  Armstrong  v.  State,  29  0kla.  161,  Stanford,  77  Cal.  360,  18  Pac.  85,  19 

116  Pac.  770,  Aim.  Gas.  1913A  565  Pac.  693,  2  hJR.A.  92;  North,  etc.. 

And  note.  Rolling  Stock  Co.  v.  People,  147  III. 

Notes:  6  A.  S.  E.  804;  8  A.  S.  E.  234,  35  N.  E.  608,  24  L.R.A.  462; 

199.  Distilling,  etc.,  Feeding  Co.  v.  People, 

4.  New  Orleans  Debenture  Redemp-  156  lU.  448,  41  N.  E.  188,  47  A.  S. 
tion  Co.  V.  Louisiana,  180  U.  S.  320,  R.  200;  State  v.  Bailey,  16  Ind.  46, 
21  S.  Ct.  378,  45  U.  S.  (L.  ed.)  550;  79  Am.  Dec.  405;  State  v.  Lincoln  St. 
State  V.  Atchison,  etc.,  R.  Co.,  24  R.  Co.,  80  Neb.  333,  114  N.  W.  422, 
Neb.  143,  38  N.  W.  43,  8  A.  S.  R.  14  L.R.A.(N.S.)  336;  People  v.  Rens- 
164;  State  v.  Janesville  Water  Co.,  92  selaer,  etc.,  R.  Co.,  15  Wend.  (N.  Y.) 
Wis.  496,  ee  N.  W.  512,  32  L.R.A.  113,  30  Am.  Dee.  33;  Armstrong  v. 
391.  State,  29  Okla.  161, 116  Pac.  770,  Ann. 

Note:  Ann.  Caa.  1913A  573.  Cas.  1913A  565  and  note;  Feiguson 

5.  New  Orleans  Waterworks  Co.  «.  v.  Snohomish,  8  Wash.  668,  36  Pac. 
Louisiana,  185  U.  S.  336,  22  S.  Ct.  969,  24  LJI.A.  795;  State  «.  South 
691,  46  U.  S.  (L.  ed.)  936.  See  also  Park,  34  Wash.  162,  75  Pac.  636,  101 
Chicago  L.  Ins.  Co.  v.  Needles,  113  A.  S.  R.  998. 

U.  S.  674,  5  S.  Ct.  681,  28  U.  S.  (L.     8.  State  v.  Webb,  97  Ala.  lU,  12 

ed.)  1084.  So.  377,  38  A.  S.  R.  161.    But  see 

6.  State  V.  Atchison,  etc.,  R.  Co.,  24  People  v.  Montecito  Water  Co.,  97  Cal. 
Neb.  143,  38  N.  W.  43,  8  A.  S.  B.  276,  32  Pac.  236,  33  A.  S.  R.  172, 
164.  where  the  distinction  was  held  valid. 

7.  State  V.  Webb,  97  Ala.  Ill,  12     Note:  Ann.  Gas.  1913A 671. 
So.  377,  38  A.  8.  B.  161;  People  v. 
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seizure  ia  given  against  the  corporation  for  a  forfeiture  of  its  corporate 
privileges.*  In  some  jurisdictions,  however,  the  rule  has  been  laid 
down  that  the  state  may  bring  an  action  of  quo  warranto  to  test  the 
validity  of  a  corporate  organization,  eitiier  against  the  persons  who 
undertake  ofSciaUy  to  exercise  its  powers  and  franchises,  or  against 
the  organization  itself  by  the  name  it  assumes;  and  that  in  either 
case  a  vsilid  and  binding  judgment  of  nullity  may  be  rendered.** 
Such  a  proceeding  against  the  corporation  does  not  take  away  the  prop- 
erty of  the  individual  corporator  without  due  process  of  law,  or  deny 
to  them  the  equal  protection  of  the  laws.'^  An  information  in  an 
action  to  annul  the  charter  of  a  private  corporation,  which  names  as 
defendants  certain  stockholders  who  compose  its  governing  body,  and 
who  fairly  represent  the  other  stockholders,  who  the  information 
alleges  are  too  numerous  to  be  brought  upon  the  record,  some  being 
unknown  and  others  nonresidents,  is  not  demurrable  for  want  of 
proper  parties.'* 

739.  Limitation  of  Actions  and  loaches. — ^In  pursuance  of  the  gen- 
eral maxim  niUlum  tempus  ocairrit  regi,  lap^  of  time  is  no  bar, 
in  the  absence  of  statute,  to  proceedings  to  forfeit  corporate  fran- 
chises.*' However,  according  to  the  prevailing  view,  the  state  may 
by  long  delay  in  instituting  proceedings  to  forfeit  a  corporate  franchise 
waive  or  be  deprived  by  its  laches  of  the  right  to  do  so.  The  ques- 
tion involved  is  not  one  under  the  statute  of  limitations,  but  one  of 
laches,  which  may  be  imputed  to  the  state  as  well  as  to  an  individual. 
While  time  does  not  run  against  the  state,  time,  together  with  other 
elements,  may  make  up  a  species  of  fraud,  and  estop  even  sovereignty 
from  exercising  its  legal  rights.**  Unquestionably  unreasonable  delay 
may  justify  the  court  in  the  ex^cise  of  its  discretion  in  refusing  to 
entertain  the  proceedings.**  Still  the  state  should  not  be  held  estopped 
from  questioning  the  right  of  a  corporation  to  do  certain  acts  and 
hold  property,  which  were  beyond  the  scope  of  its  power,  by  reason 

9.  People  v.  Rensselaer,  etc.,  B.  Co.,  So.  377,  38  A.  6.  R.  151. 

15  Wend.  (N.  Y.)  U3,  30  Am.  Dee.  Note:  Ana.  Cas.  1913A  574. 

33.  13.  State  v.  Pawtuxet  Turnpike  Co., 

Note:  8  A.  S.  R.  200.  8  R.  I.  521,  94  Am.  Dec.  123. 

10.  New  Orleans  Debenture  Redemp-  Note:  8  A.  S.'R.  199;  14  LJI.A. 
tion  Co.  t).  Louisiana,  180  U.  S.  320,  (N.S.)  339.  See  generally  LiiurATiON 
21  S.  Ct.  378,  45  U.  S.  (L.  ed.)  550  Off  Actions. 

(announcing  rule  in  Louisiana) ;  State  14.  State  v.  Lincoln  St.,  R.  Co.,  80 

V.  Crow  Wing  County,  66  Minn.  519,  Neb.  333,  114  N.  W.  422,  14  L.R.A. 

68  N.  W.  767,  69  N.  W.  925,  73  N.  (N.S.)  336  and  note;  State  v.  Janea- 

W.  631,  35  L.R.A.  745.  vUIe  Water  Co.,  92  Wis.  496,  66  N. 

Note:  Ann.  Cas.  1913A  572.  W.  512,  32  L.R.A.  391. 

11.  New  Orleans  Debenture  Redemp-  15.  State  v.  Janesville  Water  Co., 
tion  Co.  V.  Louisiana,  180  U.  S.  320,  02  Wis.  496,  66  N.  W.  512,  32  L.B-A. 
21  S.  Ct.  378,  45  U.  S.  (L.  ed.)  550.  391. 

12.  State  V.  Webb,  97  Ala.  HI,  12  Note:  8  A.  S.  R.  199. 
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of  long  acquiescence  therein,  where  such  acts  were  clearly  antagonistic 
to  good  public  policy  and  beyond  the  corporate  power.**  La  some 
instances  statutes  have  expressly  limited  the  time  within  which  pro- 
ceedings to  forfeit  the  corporate  franchise  may  be  instituted  fufter 
the  cause  of  forfeiture  has  arisen.*'  But  it  has  been  held  that  under 
a  statute  providing  that  an  action  against  a  corporation  for  the  for- 
feiture of  its  charter  must  be  brought  "within  five  years  after  the  act 
complained  of  was  done  or  committed,"  the  right  of  the  state  to  bring 
an  action  for  the  purpose  of  ousting  a  corporation  from  the  exercise 
of  a  power  or  franchise  under  its  charter  is  not  barred  until  such 
power  or  franchise  has  been  exercised  for  twenty  years,  where  another 
statute  prohibits  the  bringing  of  an  action  relating  to  a  franchise 
which  a  corporation  has  exercised  for  twenty  years.*^ 

740.  Jurisdiction  of  Court  of  Equity  to  Decree  Dissolution. — It  is 
the  prevailing  view  that  a  court  of  equity  has  no  jurisdiction,  unless 
it  be  conferred  by  statute,  to  decree  tiie  dissolution  of  a  corporation 
or  the  forfeiture  of  its  franchises,  either  at  the  suit  of  an  individual 
or  at  the  suit  of  the  state.*'  This  being  so,  a  decree  of  a  court  of 
another  state  decreeing  the  dissolution  of  a  corporation  created  by  that 
state,  jurisdiction  iu  the  case  not  having  been  conferred  by  statute,  is, 
as  to  such  part  of  the  decree,  rendered  without  jurisdiction,  and  is  not 
required  to  be  recognized  in  another  state  under  the  full  faith  and 
credit  clause  of  the  federal  constitution.^**  It  is  generally  denied  that 

16.  People  v.  Pullm&n's  Palace  Car  A.  8.  R.  433;  Folger  v.  Colombian  Ins. 
Co.,  175  111.  125,  51  N.  E.  (i64,  64  Co.,  99  Mass.  267,  96  Am.  Dec.  747  and 
L.U.A.  366.  note;  Attorney-General  v.  Tudor  Ice 

17.  State  V.  Standard  OU  Co.,  49  Co.,  104  Mass.  239,  6  Am.  Rep.  227; 
Ohio  St.  137,  30  N.  E.  279,  34  A.  S.  R.  State  v.  East  Fifth  St.  Ry,  Co.,  140 
541,  15  L.R.A.  145.  Mo.  539,  41  S.  W.  955,  62  A.  S.  R. 

Note:  14  L.R.A.(N.S.)  339.  742,  38  L.R.A.  218;  State  v.  Second 

18.  State  V.  Standard  Oil  Co.,  49  Judicial  District  Court  of  Silver  Bow 
Ohio  St.  137,  30  N.  E.  279,  34  A.  S.  R.  County,  15  Mont.  324,  39  Pac.  316, 
541,  15  L.R.A.  145.  48  A.  S.  R.  682,  27  L.R.A.  392;  Vila 

19.  Republican  Mountain  Silver  v.  Grand  Island  Electric  Light,  etc., 
Mines  V.  Brown,  68  Fed.  644,  19  U.  Co.,  68  Neb.  222,  94  N.  W.  136,  97  N. 
S.  App.  203,  7  C.  C.  A.  412,  24  L.R.A.  W.  613, 110  A.  S.  R.  400,  4  Ann.  Cas. 
776;  Neall  v.  Hill,  16  Cal.  145,  76  59,  63  L.R.A.  791;  Society  for  Estab- 
Am.  Dec.  508;  Chicago  Mut.  Life  In-  lishing  Useful  Manufacturers  tp.  Morris 
demnity  Ass'n  v.  Hunt,  127  111.  257,  Canal,  etc.,  Co.,  1  N.  J.  Eq.  157,  21 
20  N.  E.  55,  2  L.R.A.  549  and  note:  Am.  Dec.  41;  Attorney-General  v. 
Wlieeler  v.  Pullman  Iron,  etc.,  Co.,  143  Stevens,  1  N.  J.  Eq.  369,  22  Am.  Deo. 
HI.  197,  32  N.  E.  420,  17  L.R.A.  818;  526. 

Supreme  Sitting  of  Order  of  Iron  Hall  Notes;  64  Am.  D^c.  485  ;  8  A.  S. 

«.  Baker,  134  Ind.  293,  33  N.  E.  1128,  R.  200;  9  L.R.A.  275;  39  L.H.A.(N.S.) 

20  L.R.A.  210;  Wallace  u.  Pierce-Wal-  1032;  15  Ann.  Cas.  422. 

lace  Pab.  Co.,  101  la.  313,  70  N.  W.  20.  Folger  v.  Columbian  Ins.  Co., 

216,  63  A.  S.  R.  389,  33  L.R.A.  122;  99  Mass.  267,  96  Am.  Dec.  747,  affirmed 

Mason  «.  Supreme  Court  of  Equitable  sm6  mon.    Habich  v.  Folger,  20  Wall. 

League,  77  Md.  483,  27  Atl.  171,  39  1,  22  U.  S.  (L.  ed.)  307.    See  also 
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fraud  or  mismanagement  of  the  corporate  property  by  its  officers 
affords  any  ground  for  equity  jurisdiction  to  dissolve  the  corporation 
in  a  suit  by  a  stockholder ;  ^  the  court,  by  the  appointment  of  a  receiver 
and  the  sale  of  corporate  property  and  a  settlement  of  the  affairs  of  the 
corporation,  cannot  accomplish  in  an  indirect  way  that  which  it  has 
no  power  to  accomplish  directly.*  While  the  state  may  iiisist  upon  a 
forfeiture  it  has,  as  heretofore  shown,  an  adequate  remedy  at  lav  by 
proceedings  in  the  nature  of  quo  warranto.*  In  some  instances  the 
courts  have,  it  seems,  asserted  an  inherent  jurisdiction  of  a  court  of 
equity  to  wind  up  the  affairs  of  corporations  and  distribute  their 
assets  among  creditors  and  stockholders  and  thereby  dissolve  the  cor- 
poration.* And  it  seems  to  be  fairly  well  recognized  that  equity  has 
jurisdiction  of  a  proceeding  for  the  dissolution  and  distribution  of 
the  assets  of  a  nongoing  corporation  which  has  utterly  failed  of  the 
object  for  which  it  was  formed.*  The  right  to  apply  to  a  court  of 
equity  for  the  distribution  of  the  assets  of  a  corporation  which  is  a 
nongoing  concern  and  which  has  failed  of  the  accomplishment  of  its 
objects,  though  it  is  solvent  in  the  sense  that  it  owes  no  debts,  has  been 
upheld  as  to  minority  stockholders.*  On  the  other  hand,  to  permit 
minority  stockholders  to  maintain  a  proceeding  to  have  the  corpora- 
tion dissolved  merely  because  they  are  dissatisfied  with  the  methods 
by  which  it  is  being  conducted  would  be  to  permit  them  to  control 
the  affairs  of  the  corporation,  something  to  which  they  are  not 
entitled.'  The  same  reasons  exist  for  the  refusal  by  a  court  of  equity 
to  appoint  a  general  receiver  as  a  step  in  winding  up  the  affairs  of  a 
corporation,  as  in  decreeing  the  dissolution  of  the  corporation.  Indeed, 
the  two  questions  usually  present  themselves  contemporaneously,  and 
are  disposed  of  upon  the  same  ground.   Still,  however,  the  appoint- 

Olds  V.  City  Trust,  etc,  Co.,  185  Mass.  Mich,  97,  53  N.  W.  218,  17  L.R.A. 

500,  70  N.  E.  1022,  102  A.  S.  R.  356.  412;  Exchange  Bank  of  Wewoka  v. 

See  Judgments,  as  to  general  opera-  Bailey,  29  Okla.  246,  116  Fae.  812, 

tion  and  effect  of  the  full  faith  and  39  L.R.A.(N.S.)  1032  and  note, 

crcdit  clause  in  the  federal  constitu-  Note:  15  Ann.  Cas.  423. 

tion.  6.  Noble  v.  Gadsden  Land,  etc.,  Co., 

1.  Wallace  v.  Pierce-WaUaee  Pub.  133  Ala.  250,  31  So.  856,  91  A.  S.  R. 
Co.,  101  la.  313,  70  N.  "W.  216,  63  27;  Central  Land  Co.  v.  Sullivan,  152 
A.  S.  R.  389,  38  L.R.A.  122;  Mason  Ala.  360,  44  So.  644,  15  Ann.  Cas. 
V.  Supreme  Court  of  Equitable  Leagiie,  420  and  note ;  In  re  German  Date  Cof- 
77  Md.  485,  27  Atl.  171,  39  A.  S.  R.  fee  Co.,  20  Cb.  D.  169,  51  N.  J.  Ch. 
433;  Vila  v.  Grand  Island  Electric  564,  46  L.  T.  N.  S.  327,  30  W.  R.  717, 
Light,  etc.,  Co.,  68  Neb.  222,  94  N.  W.  7  Eng.  Rul.  Cas.  563  and  note. 
136,  97  N.  W.  613,  110  A.  S.  R.  400,  Note:  39  L.R.A.(N.S.)  1044. 

4  Ann.  Cas.  59,  63  L.R.A.  791.  6.  Central  Land  Co.  v.  Sullivan,  152 

Note:  39  L.R.A. (N.S.)  1034.  Ala.  360,  44  So.  644,  15  Ann.  Cas. 

2.  Neall  v.  HiU,  16  Cal.  146,  76  Am.  420. 

Dec.  508.  7.  Note:  15  Ann.  Caa.  422.  See 

3.  See  aupra,  par.  734.  supra,  par.  283  et  seq.,  as  to  the  gen- 

4.  Miner  v.  Belle  Isle  Ice  Co.,  93  eral  rights  of  minorify  stoekholdem. 
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ment  of  a  reccdver  for  a  corporatiou  does  not  neoessfuily  result  in  the 
dissolution  and  forfeiture  of  its  corporate  franchise,  and  the  power- 
of  a  court  of  equity  to  appoint  a  receiver  for  a  corporation  as  well 
as  an  individual  in  a  proper  case  is  well  recognized.*  The  question 
as  to  the  appointment  of  a  recover  for  a  corporation  is  fully  treated 
elsewhere.' 

741.  Jurisdiction  of  Courts  as  Affected  by  Source  of  Creation. — 
Proceedings  to  forfeit  a  corporate  franchise  must  be  brought  in  the 
country  or  state  in  which  the  corporation  was  created.  The  courts 
of  any  other  country  or  state  have  no  jurisdiction.  The  power  to 
create  a  corporation  is  an  attribute  of  sovereignty,  and  it  is  therefore, 
as  to  its  corporate  existence,  amenable  to  and  controllable  in  this 
respect  by  the  sovereignty  which  created  it  and  by  none  other.'®  So 
in  case  of  corporations  created  by  the  federal  government  it  would 
seem  that  proceedings  to  forfeit  their  charters  must  be  brought  in 
the  federal  courts;  in  so  far  as  the  several  states  are  concerned  they 
must  be  deemed  different  jurisdictions  from  the  federal  government, 
and  therefore  a  state  court  has  no  authority  to  decree  a  forfeiture  of  a 
corporate  charter  granted  by  the  federal  governmental 

742.  Statutory  Remedies  for  Dissolution. — ^The  legislature  has 
undoubted  power  to  change  the  remedy  for  reclaiming,  by  the  state, 
the  rights  and  privileges  conferred  upon  corporations  by  their  char^ 
texs,  where  there  has  been  a  misuser  or  manifest  abuse  of  them.'* 
Accordingly  it  may  confer  jurisdiction  on  a  court  of  equity  to  enforce 
a  forfeiture  of  the  corporate  franchises  and  to  decree  a  dissolution  of 
the  corporation.'*  An  adjudication  in  such  a  court,  after  full  oppor- 
tunity for  defense,  that  a  corporation  against  which  the  grounds  of 

8.  Exchange  Bank  of  Wewoka  v.  Hunt,  127  lU.  267,  20  N.  E.  65,  2 
BaUey,  29  Okla.  246,  116  Pac.  812,  L.R.A.  549;  Scobey  u.  Gibson,  17  Ind. 


10.  State  «.  Curtis,  35  Conn.  374,  Notes:  96  Am.  Deo.  768;  3  JjM.A. 

95  Am.  Dec.  263;  Swift  v.  State,  7  513. 

Honst.  (Del.)  338,  6  Atl.  856,  32  Atl.  As  to  the  power  of  the  legislature  to 

143,  40  A.  S.  K.  127.    See  also,  Re-  change  existing  remedies,  see  Consti- 

publican  Mountain  Silver  Mines  v.  tutiokae.  Law,  voL  6,  pp.  309,  363  «t 

Brown,  58  Fed.  644,  19  U.  S.  App.  seg. 

203,  7  C.  C.  A.  412,  24  L.R.A.  776.  13.  Chicago  Life  Ins.  Co.  v.  Needles, 

Notes:  8  A.  S.  R.  199;  2  L.R.A.  113  U.  S.  574,  5  S.  Ct.  681,  28  U.  S. 

256;  19  Ann.  Cas.  90;  Ann.  Cas.  (L.  ed.)  1084;  Chicago  Mut.  Life  In- 

1913E  459.  denmity  Ass'n  v.  Hunt,  127  111.  257, 

11.  State  V.  CortiB,  35  Conn.  374,  20  N.  E.  55,  2  L.R.A.  549;  Republic 
95  Am.  Dec.  263.  Life  Ins.  Co.  v.  Swigert,  135  111.  150, 

12.  Tennessee  «.  Sneed,  96  U.  S.  69,  25  N.  E.  680,  12  L.R~A..  328;  /n  re 
24  U.  S.  (L.  ed.)  610;  Chicago  Life  Oshkosh  Mnt.  Fire  Ins.  Co.,  77  Wis. 
Ins.,  Co.  V.  Needles,  113  U.  S.  674,  366,  46  N.  W.  441,  9  LJIA.  273  and 
6  S.  Ct.  681,  28  U.  S.  (L.  ed.)  1084;  note. 


39  L.R.A.(N.S.)  1032  and  note. 
Note :  64  Am.  Dec.  486. 
9.  See  Receivers. 


672,  79  Am.  Deo.  490;  In  re  OfOikosh 
Mut.  Fire  Ins.  Co.,  77  Wis.  366,  46  N. 
W.  441,  9  IJi.A.  273. 


Chieago  Mnt.  Life  Indemnity  Ass'n  v. 


Note:  16  Ann.  Cas.  423. 
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forfeiture  have  been  established  shall  no  longer  enjoy  its  corporate 
franchises  and  privileges  does  not  deny  to  it  the  equal  protection  of 
the  law  nor  deprive  it  of  its  property  without  due  process  of  law.^* 
Still  under  the  general  constitutional  provisions  as  to  the  separation 
of  the  powers  of  government,  the  legislature  cannot  confer  upon  an 
executive  ofhcer  the  power  to  hear  and  determine  whether  a  corpora- 
tion has  been  guilty  of  acts  forfeiting  its  charter  and  to  order  such 
forfeiture.'*  Where  a  statute  authorizes  a  court  under  specified  cir- 
cumstances on  application  of  a  stockholder  or  holders  of  a  certain 
amount  of  stock  to  appoint  a  receiver  and  decree  a  dissolution  of  the 
coiporationi  the  court  has  no  jurisdiction  on  ex  parte  proceedings 
and  without  notice  to  &e  other  persons  in  interest  to  appoint  a  receiver 
and  decree  the  dissolution.** 

743.  Evidence. — ^It  is  well  recognized  that  a  corporation  may  be 
required  to  produce  its  books  and  documents  in  evidence  in  civil 
proceedings  to  forfeit  its  corporate  franchises  for  a  misuse  thereof.^' 
The  burden  of  showing  that  a  corporation  has  comjnitted  or  omitted 
acts  which  are  relied  on  as  ground  for  the  forfdture  of  its  charter 
is  upon  the  party  alleging  the  forfeiture.'*  The  admissibility  of  evi- 
dence in  proceedings  to  declare  a  forfeiture,  as  well  as  the  weight 
thereof,  is  governed  by  the  rule  i^pUcable  to  civil  proceedings  gen- 
erally.'* 

744.  Judgment  and  Penalties. — ^The  judgment  usually  to  be  ren- 
dered against  a  corporation  which  has  forfeited  its  charter  is  a  judg- 
ment of  ouster  or  that  the  corporation  be  dissolved,  but  aa  heretofore 
shown  where  there  is  no  statute  providing  that  the  penalty  of  for- 
feiture shall  follow,  the  punishment  rests  in  the  discreUon  of  the 
court.  The  judgment  may  be  a  general  judgment  of  ouster,  or  it  may 
be  an  ouster  of  the  right  to  do  the  particular  act  complained  of,  or 
it  may  be  a  suspensive  judgment  of  ouster,  wiih  a  fine  accompanying 
it,  or  it  may  be  a  simple  fine.'"  The  judgment  of  seizure  of  the 
franchises  of  the  corporation  should  not  direct  that  real  or  personal 
property  of  the  corporation  be  seized.   No  sacb  consequence  follows 

14.  Chicago  Life  Ins.  Co.  v.  Needles,  8.  D.  136,  123  K.  W.  604,  42  L.BJL. 
113  U.  S.  574,  5  S.  Ct.  681,  28  U.  S.  (N.S.)  804. 

(L.  ed.)  1084.  18.  North  ft  South  Rolling  Stock 

15.  State  V.  Blaisdell,  22  N.  D.  86,  Co.  v.  People.  147  lU,  234,  35  N.  B. 
132  N.  W.  769,  Ann.  Caa.  1913E  1089  608,  24  L.RA.  462. 

and  note  (anding  of  secretary  of  sUte  19.  See  EvniENCB. 

as  to  unfair  discrimination).  20.  State  v.  Creamery  Package  M^. 

16.  Hettel  v.  First  Judicial  District  Co.,  115  Minn.  207,  132  N.  W.  268, 
Coart,  30  Nev.  382,  96  Pac.  1062,  133  Ann.  Caa.  1B12D  820.  See  supra,  par. 
A.  S.  R.  731.  730. 

17.  Stat«  V.  Central  Lomber  Co.,  24 
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a  forfeiture  of  the  corporate  franchise.'  In  case  of  a  jud^ent  for- 
feiting the  corporate  franchise  and  dissolving  the  corporation  the 
court,  unless  expressly  so  authorized  by  statute,  has  no  power  to 
appoint  a  receiver  to  take  charge  of  the  property  of  the  corporation 
as  a  part  of  the  penalty  of  forfeiture,  and  even  where  a  statute  author- 
izes the  appointment  of  a  receiver  on  a  judgment  of  dissolution  the 
court  has  no  power  to  appoint  a  receiver  before  trial  and  judgment  of 
ouster  or  forfeiture.'  In  a  suit  to  wind  up  a  corporation  because  of 
its  insolvency,  the  decree  should  not  discharge  the  stockholders  from 
all  liability  for  the  debts  of  the  corporation,  where  the  stockholders 
are  not  parties  and  their  liability  has  not  been  put  in  issue  in  the 
cause.*  According  to  the  common  law,  the  better  opinion  ^eems  to 
be  that  the  corporation  is  not  dissolved  by  the  judgment  of  seizure 
of  the  corporate  franchises  in  the  quo  warranto  proceeiding,  but  that  it 
exists  until  the  franchises  are  seized  by  execution  on  that  judgment* 

Effect  of  Dieaokttion 

745.  In  General. — ^The  dissolution  of  a  corporation  knplies  its 

utter  extinction  and  obliteration  as  a  body  capable  of  suing  or  being 
sued,  or  in  whose  favor  obligations  exist  or  upon  which  liabilities  are 
imposed."  Dissolution  terminates  its  power  to  hold  property,*  to 
receive  a  grant  or  make  a  contract '  or  to  take  fuiy  proceedings,  in 
case  of  a  non-stock  corporation,  to  expel  a  member  of  the  late  corpora- 
tion.^ So  strictly  speaking,  there  can  be  no  transfer  of  the  stock  of  a 
corporation  after  its  dissolution.  The  effect  of  an  attempted  transfer  is 
merely  to  invest  the  transferee  with  the  right  to  share  in  any  balance 
which  may  be  found  to  be  due  after  satisfying  all  the  liabilities  of  the 
defunct  corporation.  But  if  shares  of  stock  have  been  sold  before  the 
dissolution  and  the  transfer  noted  on  the  books,  the  treasurer  may 
afterward  perform  the  ministerial  duty  of  signing  the  certificate  for 

1.  State  Bank  v.  SUte,  1  Blaekf.  17  L.ILA.  376. 

(Ind.)  267,  12  Am.  Dec.  234.  6.  State  Bank  «.  State,  1  Blackf. 

2.  Havemeyer  v.  Superior  Court,  84  (Ind.)  267, 12  Am.  Dec  234;  Bradley 
Cal.  327,  24  Pac.  121, 18  A.  S.  R.  192,  v,  Roppell,  133  Mo.  645,  32  S.  W. 
10  L.RA.  627.  646,  34  S.  W.  841,  64  A.  S.  B.  685; 

3.  Terry  v.  Commercial  Bank  of  Al-  Rider  v.  Nelson,  etc.,  Union  Factory, 
abama,  92  U.  S.  454,  23  U.  S.  (L.  ed.)  7  Leigh  (Va.)  154,  30  Am.  Dee.  485. 
620.   See  supra,  par.  345  et  seq.,  as  to  7.  Note:  134  A.  S.  R.  310. 
general  liability  of  stockholders  for  8.  United  Bros.  v.  Williams,  126  Ga. 
corporate  debts.  19,  54  S.  £.  907,  115  A.  S.  R.  64, 

4.  State  Bank  v.  State,  1  Blackf.  holding  that  the  ezpolsion  was  void 
(^d.)  2&7j  12  Am.  Dec.  234.  and  that  upon  the  subsequent  rerivsl 

5.  Marion  Phosphate  Co.  v.  Perry,  of  the  charter  of  the  corporation  aa 
74  Fed.  425,  41  U.  8.  App.  14,  20  provided  by  statute  the  expelled  mem- 
G.  C.  A.  490,  33  L.R.A.  252;  Kelson  ber  became  a  regular  member  of  Uw 
V.  Hubbard,  96  Ala.  238,  U  So.  428,  corporation. 
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suc!i  :;hare3,  and  thus  complete  the  evidence  of  ihe  transferee's  title.' 
A  dissolution  of  a  private  corporation  entirely  changes  the  character 
of  the  property  interest  of  its  stockholders;  it  destroys  their  stock 
as  such  and  under  the  modem  equitable  view  substitutes  the  thing 
which  their  stock  represented, — that  is  an  interest  in  the  corporate 
property.^**  The  dis^lution  of  a  corporation,  however,  does  not  affect 
a  right  theretofore  vested  in  third  persons  through  ihe  corporation, 
such  as  the  right  of  trustees  in  a  corporate  mortgage  to  take  posses 
sion  and  control  of  the  property  and  carry  on  the  btisiness,^^  or  the 
rights  of  a  lessee  from  the  corporation.^'  It  has  been  held  that  a 
contract  between  individuals  guaranteeing  dividends  on  the  stock 
of  a  coi^oration  is  released  by  dissolution,  unless  the  dissolution  was 
due  to  t^ie  guarantor's  fault,^*  as  is  a  guaranty  by  individuals  of  the 
payment  of  rent  by  the  corporation  under  a  lease.^^ 

746.  Indebtedness  Owing  by  and  to  Corporation. — At  common  law 
on  the  dissolution  of  a  corporation  the  debts  or  claims  owing  to  it 
were  extinguished."  And  it  has  been  held  that  where  a  note  was 
taken  by  a  banking  corporation,  for  a  loau  by  it,  payable  to  its 
cashier,  it  was  extinguished  by  the  expiration  of  the  bank's  charter, 
vid  where  a  judgment  had  been  recovered  thereon  by  the  cashier 
against  a  surety  on  the  note  the  enforcement  of  tiie  judgment  was 
enjoined.^'  So  the  dissolution  worked  an  extinguishment  of  the  debts 
owing  by  it  and  the  members  were  not  liable  in  their  individual 
capacity  for  any  portion  of  the  debts  of  the  corporation.*' 

747.  Judgment  R^overed  by  or  against  Corporation. — After  the 
dissolution  of  a  corporation  a  scire  facias  cannot  be  maintained  on  a 


B.  Note:  134  A.  S.  R.  312. 


227,  14  AU.  720,  32  Atl.  133,  40  A 


10.  Lauman  v.  Lebaoou  Val.  R.  Co.,  S.  R.  141  and  note;  State  Bank  v. 


30  Pa.  St.  42,  72  Am.  Dec.  685. 


State,  1  Blackf.  (lud.)  267,  12  Am. 


11.  Nelson  tj.  Hubbard,  96  Ala.  238,  Dec.  234  ajid  note;  Coulter  ti.  Robert- 


11  So.  428,  17  L.R.A.  375. 


son,  24  Miss.  278,  57  Am.  Dec.  168; 


12.  Musgrove  v.  Gray,  123  Ala.  376,  Fox  v.  Horah,  36  N.  C.  358,  36  Am. 


26  So.  643,  82  A.  S.  R.  124. 

13.  LorUIard  v.  Clyde,  142  N.  T. 


456,  37  N.  E.  489,  24  L.R.A.  113.   See  130. 


Dec.  48. 

Notes:  15  L.R.A.  628;  69  L.R.A. 


also  Clearwater  v.  Meredith,  1  Wall. 
26,  17  U.  S.  (L.  ed.)  604. 

14.  Hastings  Corporation  v.  Letton, 
(1908]  1  K.  B.  378,  77  L.  J.  K.  B 


16.  Fox  V.  Horah,  36  N.  C.  358,  36 
Am.  Dec.  48. 

17.  Nelson  v.  Hubbard,  96  Ala,  238, 
U  So.  428,  17  L.R.A.  375;  National 


149,  97  L.  T.  N.  S.  582,  20  Times  L.  Pahquioque  Bank  v.  Bethel  First  Nat. 

Rep.  456,  15  Manson  58,  13  Ann.  Caa.  Bank,  36  Conn.  325,  4  Am.  Rep.  80; 

574  and  note,  3  British  Rul.  Cas.  617  Hightower  v.  Thornton,  8  Ga.  486,  52 

and  note.  Am.  Dec.  412;  Coulter  v.  Robertsoa, 

15.  Nelson  v.  Hubbard,  96  Ala.  238,  24  Miss.  278,  57  Am.  Dee.  168;  Rider 

11  So.  428,  17  L.R.A.  375;  National  v.  Nelson,  etc.,  Union  Factory,  7  Leigli 

Pahquioque  Bank  v.  Bethel  First  Nat  (Va.)  154,  30  Am.  Dec  495, 
Bank,  36  Conn.  325,  4  Am.  Rep.  80;      Kota:  69  LRJL130. 
Higgins  V.  Downward,  8  Hoost.  (Del.) 
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judgment  recovered  against  it  prior  thereto.^'  Similarly  if  after 
Judgment  in  its  favor  the  corporation  is  diawdved  no  execution  oxk 
such  judgment  can  regularly  be  issued,  and  if  one  is  issued  it  is 
liable  to  be  quashed.'*  If,  before  the  dissolution  of  the  corporate 
judgment  creditor,  an  execution  has  issued  and  a  levy  has  been  made 
thereunder,  tiie  levying  officer  probably  acquires  the  right  to  proceed 
with  the  writ  as  if  the  dissolution  had  not  occurred.^  And  it  has 
been  held  tiiat  judgm^t  recovered  by  a  corporation  and  assigned 
by  it  before  dissolution  is  not  rendered  dormant  by  the  dissolution > 

748.  Real  Property  and  Personal  Chattels  of  Corporation. — ^At 
common  law  it  seems  that  the  real  estate  held  by  the  corporation  at 
the  time  of  its  dissolution  reverted  to  the  donors  or  grantors,*  though 
this  rule  has  been  repudiated  in  a  well  considered  case  in  this  country 
holding  that  irrespective  of  what  becomes  of  the  real  estate  of  the 
dissolved  corporation  it  does  not  revert  to  the  grantor,'  and  is  now 
practically  obsolete.*  While  the  common  law  authorities  are  not 
dear  as  to  what  becomes  of  the  personal  property  of  the  corporation 
it  is  generally  said  that  on  dissolution  it  goes  to  the  commonwealth,* 
not  as  a  forfeiture  but  because  it  was  without  an  owner.* 

749.  Liability  to  Be  Sued  and  Right  to  Sue  in  GeneraL— No  action 
can  be  instituted  against  a  corporation  after  its  dissolution.*  Nor 

18.  Mnmma  v.  Potomao  Co.,  8  Pet.  26  S.  E.  630,  68  A.  S.  B.  778,  38 
281,  8  U.  S.  (L.  ed.)  945;  May  u.  State  L.RA.  240,  overruling  Fox  v.  Horab, 
Bank  of  North  Carolina,  2  Rob.  (Va.)  36  N.  C.  358,  36  Am.  Dee.  48.  See 
56,  40  Am.  Dee.  726.  also,  Mason  v.  Atlanta  Fire  Co.  No.  1, 

19.  Fox  V.  Horah,  36  N.  C.  358,  36  70  Ga.  604,  48  Am.  Rep.  585;  Mc- 
Am.  Dec.  48;  May  v.  State  Bank  of  Alhany  v.  Murray,  89  S.  C.  440,  71 
North  Carolina,  2  Bob.  (Va.)  56,  40  S.  £.  1025,  Ann.  Cas.  1913A  1008, 
Am.  Dec.  726.  35  LJt.A.(N.S.)  895.    Ab  heretofore 

Notes:  134  A.  S.  B.  312;  16  LJ^A.  shown,  supra,  par.  549,  a  corporation 
628 ;  17  Ann.  Cas.  226.  though  limited  as  to  Uie  time  of  its 

20.  Note:  134  A.  8.  B.  312.  existence  may  take  a  fee  simple  title 

1.  Note :  17  Ann.  Cas.  226.  to  real  property. 

2.  Nelson  v.  Hubbard,  96  Ala.  238,     4.  See  m/ra,  par.  753. 

11  So.  428, 17  L.R.A.  375;  State  Bank  6.  Nelson  v.  Hubbard,  96  Ala.  238, 

V.  State,  1  Blackf.  (Ind.)  267, 12  Am.  11  So.  428,  17  LJI.A  375;  Mason  v. 

Dee.  234  end  note;  Coulter  v.  Robert-  Atlanta  Fire  Co.  No.  1,  70  Ga.  604, 

son,  24  Miss.  278,  57  Am.  Deo.  168;  48  Am.  Bep.  585;  State  Bank  v.  State, 

Fox  V.  Horah,  36  N.  C.  358,  36  Am.  1  Blackf.  (Ind.)  267,  12  Am.  Dee. 

Dec.  48;  Rider  v.  Nelson,  etc.,  Union  234  and  note;  Coulter  v.  Robertson,  24 

Factory,  7  Leigh  (Va.)  154,  30  Am.  Miss.  278,  57  Am.  Dec.  168;  Fox  v. 

Dec.  495;  Hastings  Corporation  v.  Let-  Horah,  36  N.  C.  358,  36  Am.  Dec.  48; 

ton,  [1908]  1  K.  B.  378,  77  L.  J.  K.  B.  Rider  v.  Nelson,  etc..  Union  Factory, 

149,  97  L.  T.  N.  S.  582,  20  Times  L.  7  Leigh  (Va.)  154,  30  Am.  Dec  495. 

Rep.  456, 15  Mauson  58, 13  Ann.  Cas.  Notes:  99  Am.  Dee.  336;  69  L.B.A. 

574  and  note,  3  British  BuL  Cas.  617  130. 

and  note.  6.  State  Bank  «.  State,  1  Bladkf. 

Notes:  99  Am.  Dec  336;  69  L.B.A  (Ind.)  267,  12  Am.  Dec.  234. 

130;  Ann.  Cas.  1913 A  1012.  7.  Marion  Phosphate  Co.  v.  Perry, 

3.  Wilson  V,  Leary,  120  K.  G.  90,  74  Fed.  426,  41  U.  B.  App.  14»  20  a 
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has  the  corporation  after  its  dissolution  any  capacity  to  sue.'  Where 
by  the  laws  of  a  corporation's  domicil  it  ceases  to  exist  on  dissolution, 
it  cannot  maintain  an  action  in  a  court  of  another  state  * 

750,  Actions  Pending  at  Dissolution^ — ^AIl  actions  pending  against 
a  coiporation  are  abated  by  its  dissolution,^^  as  are  pending  appeals 
by  the  corporation ;  and  there  is  no  person  against  whom  a  writ 
of  error  in  a  suit  so  abated  can  be  served.^*  In  a  recent  case,  it  has 
been  held  that  the  acts  of  the  two  persons  who  owned  all  of  the  stock 
of  the  defendant  corporation,  in  continuing  to  defend  the  suit,  after 
the  expiration  of  its  charter,  did  not  prevent  the  abatement  of  the 
Buit.^'  So,  though  the  authorities  are  not  in  complete  accord,  it  is 
generally  held  that  a  pending  proceeding  by  attachment  or  garnish- 
ment of  corporate  property  is  abated  by  a  dissolution  of  the  cor^ 
poration;  ^*  but  it  has  been  held  that  existing  liens  by  attachment  are 
not  dissolved  by  statutory  proceedings  ending  in  a  dissolution  of  the 
corporation,  although  the  method  of  enforcement  may  be  affected.^^ 
So  it  is  the  well  recognized  common  law  rule  that  all  actions  instituted 


G.  A.  490,  33  252;  Kelstm  «.  12  8.  Ct  743,  36  U.  S.  (U  ed.)  674; 

Hubbard,  96  Ala.  238,  11  So.  428,  Mazion  Phosphate  Co.  v.  Perry,  74 
17  LJEtjl.  375:  National  Pahquioque  Fed.  425,  41  U.  S.  App.  14,  20  C. 
Bank  v.  Bethel  First  Nat  Bank,  36  G.  A.  490,  83  L.RA^  252;  Nelson  v. 
Coim.  326,  4  Am.  Rep.  80;  Reniek  v.  Hvbbaxd,  96  Ala.  238,  11  So.  428, 17 
Bank  of  West  Union,  13  Ohio  298,  42  L.RX  376;  Yenable  v.  Southern 
Am.  Dee.  203;  Combes  v.  Keyes,  89  Granite  Co.,  135  Ga.  608,  69  S.  E. 
Wis.  297,  62  N.  W,  89,  46  A.  S.  R.  822,  32  LJl.A.(N.S.)  446;  Rider  v. 
839,  27  LJtA..  360.  Nelson,  etc.,  Union  Factory,  7  Xieigh 

Notes:  40  Am.  Dee.  738;  60  LJB.A.  (Va.)  164,  30  Am.  Dec  495. 
138.  Notes:  40  Am.  Dee.  738;  83  UR^ 

8.  Lenox  «.  Roberts,  2  Wheat  373,  679  ;  69  LJljL  13& 

4  U.  8.  (L.  ed.)  264;  Pendleton  o.  11.  Rider  v.  Nelson,  etc..  Union  Fao- 
BnsselL  144  U.  S.  640,  12  8.  Ct  743,  tozy,  7  Logh  (Va.)  164,  30  Am.  Dee. 
36  U.  8.  (L.  ed.)  574;  National  Pah-  495. 

quioque  Bank  «.  Bethel  First  Nat  Note:  82  Ii3.A.(N.8.)  460. 
Bank,  36  Conn.  325,  4  Am.  Rep.  80;  IS.  Venable  «.  Southern  Granite  Co., 
Bradley  v,  BeppeU,  133  Mo.  645,  32  135  Ga.  508,  69  S.  E.  822,  32  Ti.R.A. 
a  W.  646,  34  S.  W.  841,  54  A.  S.  B.  (N.S.)  446;  Reniok  v.  Bank  of  West 
6B6;  Reniek  «.  Bank  of  West  Union,  Union,  13  Ohio  298, 42  Am.  Dee.  203. 
13  Ohio  298,  42  Am.  Dee.  203;  May  IS.  Venable  v.  Southern  Granite  Co., 
V.  State  Bank  of  North  Carolina,  2  135  Ga.  608,  69  8.  B.  822,  32  LJLA. 
Bob.  (Va.)  56,  40  Am.  Dee.  726  and  (N.8.)  446. 

note;  Rider  v.  Nelson,  etc.,  Union  Fao-  14,  Selma  Tirtt  Nat  Bank  «.  Colby, 
tory,  7  Leigh  (Va.)  154,  30  Am.  Deo.  21  WaU.  609,  22  U.  8.  (L.  ed.)  687; 
406.  Farmeis,  etc.,  Bank  v.  Little,  8  Watta 

Notes:  134  A.  8.  B.  310,  311;  16  &  S.  (Pa.)  207,  42  Am.  Dec  293. 
LJt.A.  627;  17  Ann.  Cas.  225.  Notes:  33  LJLA.(K.8.)  449;  17 

9.  Notee:  69  L.R.A.  138;  17  Arm.  Ann.  Ca8.226. 

Cas.  226.  16.  Cobb  v.  Camden  Sav.  Bank,  106 

10.  Sebna  First  Nat  Bank  v.  Colby,  Mc  178,  76  Aa  667,  20  Ann.  Cas. 
21  WaU.  609,  22  U.  S.  (L.  ed.)  687  ;  547. 

Pendleton  v.  Russell,  144  U  8.  64Q 
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by  the  coiporadon  abate  on  its  dissolution.^*  And  a  like  rule  applies 
to  an  appeal  or  writ  of  error  brought  by  the  corporation  "  except  an 
appeal  from  the  order  dissolving  the  corporation.^^  But  it  has  been 
held  that  the  dissolution  of  a  corporation  after  the  submission  to  the 
court  of  a  cause,  and  before  its  determination,  will  not  abate  the 
action,  but  that  Uie  findings  and  judgment  will  be  entered  wane  pro 
tunc  as  of  the  day  of  submission.^"  A  decree  of  disBolution  of  a 
corporation,  rendered  in  the  state  of  its  domidl,  abates  actioira  pending 
by  or  against  it  in  another  state.^  The  strict  rule  of  abatement  has 
been  held  however  to  be  applicable  only  to  actions  at  law.* 

751.  Judgments  Rendered  against  or  in  Favor  of  Corporation  after 
Dissolution. — A  judgment  recovered  against  a  corporation  after  its 
dissolution  is  regarded  as  a  nullity;  *  and  a  judgment  rendered  after 
dissolution  in  a  state  other  than  that  of  the  corporate  domicil  will 
not  be  recognized  by  a  court  of  the  domicil  in  the  distribution  of  the 
corporate  assets.'  It  has  been  held  that  a  foreign  attachment  against 
a  corporation  is  dissolved  by  its  civil  death  produced  by  a  decree  of 
forfeiture  of  its  charter,  rendered  by  a  court  of  competent  jurisdic- 
tion.* The  corporation  itself  has,  however,  no  standing  in  court  to 
procure  relief  from  a  judgment  or  decree  rendered  against  it  aftei 
dissolution.*  Similarly  a  judgment  entered  in  favor  of  a  corporation 
after  its  dissolution  is  generally  r^arded     invalid ;  *  and  it  has  been 


16.  Uaiion  Phosphate  Co.  «.  Perry,  21  WalL  609,  22  U.  8.  (L.  ed.)  687; 
74  Fed.  425,  41  U.  S.  App.  14,  20  Pendlettm  v.  RusBell,  144  V.  S.  640, 
C.  C.  A.  490,  S3  L,RA.  252;  Rider  12  B.  Ct  743,  36  U.  8.  (L.  ed.)  674; 
v.  Nelson,  etc..  Union  Factory,  7  Leigh  Marion  Phosphate  Co.  v.  Perzy,  74 
(Va.)  154,  30  Am.  Dec.  495;  May  v.  Fed.  425, 41  tJ.  S.  App.  14, 20  G.  G.  A. 
State  Bank,  2  Rob.  (Va.)  56,  40  Am.  490,  33  L.Rj1.  262;  Merrill  v.  8uf- 
Dec.  726  and  note.  folk  Bank,  31  Me.  67,  60  Am.  Dec 

Notes:  134  A.  8.  R.  311;  15  L.R.A.  649;  Richards  v.  Attleborough  Nat. 

627  ;  33  L.R.A.  579;  32  L.R.A.(N.S.)  Bank,  148  Mass.  187,  10  N.  E.  363, 

447;  17  Ann.  Cas.  225.  1  I1R.A.  781:  Combes  «.  Eeyes,  89 

17.  Pendleton  t;.  Russell,  144  U.  8.  Wis.  297,  62  K.  W.  80,  46  A.  S.  R. 
640,  12  S.  Ct.  743,  86  U.  B.  (L.  ed.)  839,  27  L.R~A.  369;  May  v.  State 
574.  Bank  of  North  Carolina,  3  Rob.  (Ta.) 

18.  Note :  17  Ann.  Cas.  226.  66,  40  Am.  Dec.  726. 

19.  Shakman  v.  United  States  Cred-  Note:  17  Ann.  Cas.  226. 

it  System  Co.,  92  Wis.  366,  66  N.  W.  8.  Pendleton  ti.  Rnasell,  144  U.  8. 

628,  53  A.  S.  R.  920,  32  LJtA.  383.  640,  12  8.  Ct  743,  36  U.  8.  (L.  ed.) 

Note:  69  L.R. A  139.  674. 

20.  Pendleton  v.  Rossell,  144  U.  S.  4.  Farmeis,  etc.,  Bank  v.  Little,  8 
640,  12  S.  Ct.  743,  36  U.  8.  (L.  ed.)  Watts  &  8.  (Pa.)  207,  42  Am.  Dee. 
674.  293. ' 

Note:  32  L.RJi..(N.S.)  448.    And  6.  Note:  16  L.RA..  628. 

■ee  FoREiQH  Corporations.  6.  May  x.  State  Bank,  2  Rob.  (Va.) 

1.  Notes:  32  L.R.A.(N.8.)  446;  17  56,  40  Am.  Dee.  726  and  note. 

Ann.  Cas.  226.  Note:- 17  Ann.  Gas.  226. 

S.  8elma  First  Nat.  Bank  v.  Colby, 

739 


Digitized  by 


U  762,  763 


CORPORATIONS 


7  B.  C.  L 


held  that  if  a  judgment  in  its  favor  is,  after  dissolution,  entered  and 
collected  a  return  of  ihe  money  to  the  debtor  may  be  enforced.' 

752.  Bringing  to  Attention  of  Conrt  Fact  of  Dissolution. — From 

the  very  nature  of  things,  the  disisolution  of  a  corporation  defendant 
can  only  be  brought  to  the  attention  of  the  court  by  some  one  other 
than  the  defunct  corporation.^  A  suggestion  of  dissolution  by  the 
attorneys  of  record  for  the  corporation  at  the  time  of  the  rendition 
of  the  original  judgment  against  it  has  been  recognized.'  And  it 
has  been  held  that  the  secretary  of  a  corporate  defendant  may  suggest 
its  dissolution.  >^  In  case  of  actions  pending  by  a  corporation  there 
is  authority  for  the  position  that  the  defense  of  the  dissolution  of  the 
corporation  must  be  raised  in  the  trial  court  by  a  plea  in  abatement^ 
or  otherwise,  as  it  goes  to  the  capacity  of  the  plaintiff  to  sue." 

753.  General  Protection  in  Equity  of  Creditors  and  Stockholders. — 
The  common  law  doctrine  which  had  its  origin  in  the  fact  that  cor- 
porations were  originally  eitlier  municipal  or  ecclesiastical  whose 
property  must  either  revert  or  escheat  is  now  practically  obsolete 
in  this  country  either  by  virtue  of  statutes  ^*  or  by  the  equitable  doc- 
trine thaX  the  assets  of  a  dissolved  corporation  will  be  protected  in 
equity  as  a  trust  fund  for  creditors  and  stockholders.^*  In  one  state, 

7.  Notes:  16  L.R.A.  628;  17  Ann.  V.  S.  (L.  ed.)  524;  Nelson  ti.  Hub- 
Caa.  226.  bard,  96  AJa.  238,  U  So.  428,  17 

8.  Combes  v.  Keyes,  89  Wis.  297,  L.R.A,  375;  Havemeyer  v.  Superior 
62  N.  W.  89,  46  A.  S.  R.  839,  27  Court,  84  Cal.  327,  24  Pac.  121,  18 
L.RA..  369.    .  A.  S.  R.  192,  10  L.R.A.  627;  Higgins 

9.  Mumma  o.  Potomac  Co.,  8  Pet  v.  Downward,  8  Houst.  (Del.)  227, 
281,  8  U.  S.  (L.  ed.)  945.  14  Atl.  720,  32  AU.  133,  40  A.  S.  R. 

10.  Combes  u.  Keyes,  89  Wis.  297,  141;  Hightower  v.  TIiomtoD,  8  Ga. 
62  N.  W.  89,  46  A.  S.  R.  839,  27  486,  62  Am.  Dec.  412;  Wheeler  v. 
L.RA.  369.  Pullman  Iron,  etc.,  Co.,  143  III.  197, 

11.  Commercial  L.  &  T.  Co.  v.  Mai-  32  N.  E.  420,  17  L.R.A.  818;  State  v. 
lera,  242  lU.  50,  89  N.  E.  661,  134  A.  Bailey,  16  Ind.  46,  79  Am.  Dec.  405; 
S-  R.  306,  17  Ann.  Cas.  224  and  note.  Folger  v.  Columbian  Ins.  Co.,  99  Mass. 

IS.  Shayne  «.  Evening  Post  Pub.  267,  96  Am.  Dec.  747;   People  v. 

Co.,  168  N.  Y.  70,  61  if.  B.  115,  85  O'Brien,  111  N.  Y.  1,  18  N.  E.  692,  7 

A.  S.  B.  654,  55  L.R.A.  777.  A.  S.  R.  684  and  note,  2  L.R.A,  255; 

18.  See  post,  par.  756.  Mott  v.  Pennsylvania  R.  Co.,  30  Pa. 

14.  Lenox  v.  Roberts,  2  Wheat.  373,  St.  9,  72  Am.  Dec.  664;  MoAlbany  v. 
4  U.  S.  (L.  ed.)  264;  Curran  v.  Ar-  Murray,  89  S.  C.  440,  71  S.  E.  1025, 
kaneas,  15  How,  304,  14  U.  8.  (L.  Ann.  Cas.  1913A  1008  and  note,  35 
ed.)  705;  Bacon  v.  Robertson,  18  How.  L.R.A.(N.S.)  895;  Miller  v.  Newburg 
480,  15  U.  S.  (L.  ed.)  499;  Lmri  r.  Orrel  Coal  Co.,  31  W.  "Va.  836,  8  S.  E. 
Robertson,  6  WaU.  277,  18  U.  S.  (L.  600, 13  A.  S.  R.  903;  Griffith  v  Black- 
ed.) 743;  Broughton  v.  Pensacola,  93  water  Boom  Lumber  Co.,  55  W.  Va. 
U.  S.  266,  23  U.  S.  (L.  ed.)  896;  604,  48  S.  E.  442,  69  LJl.A.  134  and 
Shields  «.  Ohio,  95  U.  S.  319,  24  U.  note;  Huber  v.  Martin,  127  Wis.  412, 
S.  (L.  ed.)  367;  Greenwood  v.  Union  105  N.  W.  1031,  1135,  115  A.  S.  R. 
Freight  Co.,  105  TT.  S.  13,  26  U.  S.  1023,  7  Ann.  Caa.  400,  3  L.R.A.  (N.S.) 
(L.  ed.)  961:  Mason  v.  Pewabic  Min.  653. 

Co.,  133  IT.  S.  50,  10  S.  Ct.  224,  33  Notee:  12  Am.  Dee.  239  ;  99  Am. 
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at  least,  the  remedy  provided  by  statute  for  winding  up  the  affairs 

of  dissolved  corporations  has  been  declared  to  be  exclusive,  and  henoe 
to  deprive  equity  of  any  jurisdiction  it  might  otherwise  possess.  This 
is  not  conceded  in  other  states.  It  is  probable,  at  all  events,  if  the 
statutory  remedy  is  incomplete,  or  in  any  set  of  circumstances  inade- 
quate, tliat  equity  still  has  jurisdiction  to  assist  by  granting  additional 
relief.**  In  England,  in  the  absence  of  statutory  provision,  it  is 
doubtful  whether  this  equitable  view  as  to  the  preservation  of  the 
assets  of  dissolved  corporations  for  the  benefit  of  creditors  and  stock- 
holders of  the  corporation  prevails.'* 

754.  Kon  Stock  Corporations  in  General. — ^In  case  of  non  stock 
corporations,  the  members,  while  not  usually  denominated  stockhold- 
ers, are  in  point  of  principle  stockholders,  having  an  interest  in  tiie 
corporate  property  similar  to  that  of  stockholders  in  ordinary  corpora- 
tions.*'  And  the  modern  view  that  the  assets  of  a  private  corporation 
ar6r  regarded  upon  its  dissolution  as  a  trust  fund  for  the  benefit  of  its 
creditors  and  stockholders  is  held  apphcable  to  such  non  stock  cor-f 
poraUons.**  But  it  would  seem  that  in  the  distribution  of  the  assets 
of  such  non  stock  corporations  only  such  persons  as  are  deemed 
members  of  the  corporation  at  the  time  of  its  dissolution  would  be 
held  to  be  entitled  to  share  therein.'*  Thus  where  a  volunteer  fire 
company  was  chartered  by  the  legislature  and  its  oiHpcrs  were  com- 
missioned by  the  governor,  and  it  had  no  stock  or  subscnption,  and 
could  acquire  no  property  except  by  donation,  and  the  only  com- 
pensation of  its  members  was  relief  from  militia  and  jury  duty,  it 
was  held  that  the  heirs  of  a  deceased  member  had  no  interest  in  its 
property  on  its  dissolution."  The  creditors  of  the  dissolved  corpora- 
tion are  entitled  in  the  matter  of  the  distribution  of  the  assets  to  be 
preferred  to  members  of  the  corporation,  for  the  plain  reason  that 
the  members  of  such  a  corporation  are  themselves  considered  in  effect 
the  debtors.' 

755.  Eleemosynary  Corporations. — The  equitable  view  that  the 
assets  both  real  and  persozud  of  a  private  corporation  constitute  a 

Dee.  337;  134  A.  S.  B.  309;  IS  L.B.A.  ties;  Sociktixs  a2TD  Clvbs. 

828.  18.  Haber  v.  Martin,  127  Wis.  412, 

15.  Note:  134  A.  S.  B.  313.  106  N.  W.  1031,  1135,  115  A.  S.  B. 

16.  Hastings  Corporation  v.  Letton,  1023,  7  Ann.  Cas.  400  and  note,  3 
[1908]  1  K.  B.  378,  77  L.  J.  K.  B.  L.B.A.(N.S.)  653. 

149,  97  L.  T.  K.  S.  582,  20  Times  L.  19.  Huber  «.  Martin,  127  Wis.  412, 
Bep.  456, 15  Manson  58, 13  Ann.  Cas.  105  N.  W.  1031,  1136,  116  A.  S.  B. 
574,  3  British  Bnl.  Gas.  617.  1023,  7  Ann.  Cas.  400  and  note,  3 

17.  Haber  v.  Martin,  127  Wis.  412,  LJtJL(N.S.)  653,  applying  the  pm- 
105  N.  W.  1031,  U36,  116  A.  8.  B.  ciple  to  the  diatribntion  of  the  assets  of 
10S3,  7  Ann.  Cas.  400, 3  L.B.A.(N.S.)  a  mntnal  insuranee  company. 

653.  Aa  to  the  general  ri^ts  of  mem-     20.  Mason  v.  Atlanta  Fire  Co.  No. 
bars  of  non-stoek  eorporatiooB,  see  1, 70  Qa.  604, 48  Am.  Bep.  586. 
iKSUiuirCK;  Mtmrji.  BmnviT  Socik-     1.  Note:  7  Ann.  Cas.  414. 

7«1 


Digitized  by 


$  756 


CORPORATIONS 


7  R.  C.  L. 


trust  fund  for  distribution  among  its  members  filter  the  payment 

of  its  debts  has  been  held  applicable,  in  a  well  considered  recent 
case  which  has  some  support  in  other  decisions,  to  eleemosynary 
corporations.'  On  the  other  hand  there  is  both  direct  authority  and 
strong  dictum  upholding  the  view  that  on  the  dissolution  of  an 
eleemosynary  corporation,  the  real  estate  in  accordance  with  the  oft 
criticised  common  law  irule  reverts  to  the  grantor  or  donor*  In 
Louisiana,  where  the  civil  law  is  in  force,  it  has  been  held  that  on  the 
dissolution  of  a  reli^ous  corporation  all  its  property  becomes  vested  in 
its  members.* 

756.  Statutory  Provisions  for  Protection  of  Creditors  and  Stock- 
holders in  General. — From  a  quite  early  date  in  many  of  the  states 
statutes  relating  to  the  dissolution  of  corporations  have  been  passed 
expressly  providing  for  the  appointment  of  receivers,  or  trust-ees  exer- 
cLsing  the  same  function,  though  sometimes  called  by  other  names, 
or  authorizing  the  directors  or  other  officers  of  the  corporation  at  the 
time  of  the  dissoluldon  to  act  as  Irusfees ;  and  in  such  cases  it  is  made 
their  duty  to  collect  the  assets,  pay  the  debts  and  distribute  the  surplus 
pro  rata  to  the  stockholders.^  And  such  a  statute  has  been  held  to 
have  changed  entirely  the  so  called  common  law  doctrine  as  to  the 
extinction  of  causes  of  action  against  a  corporation  by  its  dissolution 
so  that  a  cause  of  action  for  libel  against  a  corporation  survives  its 
dissolution  and  could,  therefore,  be  prosecuted  against  its  trustees.* 
It  has  been  held  that  such  statute  does  not  keep  alive  the  debts  owing 
to  the  corporation  for  the  benefit  of  its  stockholders/  but  on  the  othei 
hand  it  has  been  held  that  the  trustee  appointed  under  such  statute 
holds  the  property  of  the  dissolved  corporation  which  came  into  his 

2.  McAlhony  v.  Murray,  89  S.  C.     Note:  Ann.  Cas.  1913A  1013. 

440,  71  S.  E.  1026,  Ann.  Cas.  1913A  5.  Havemeyer  v.  Superior  Court,  84 

1008  and  note,  35  LJt.A.(N.S.)  895  Cal.  327,  24  Pae.  121,  18  A.  S.  B. 

(holding  that  the  laal  estate  purchased  192,  10  L.RA.  CZT;  Wheeler  v.  Pnll- 

for  a  valuable  consideration  by  an  in-  man  Iron,  ete.,  Co.,  143  HI.  197,  32 

eorporated  temperance  society  did  not  N.  E.  420,  17  L3.A.  818;  Land^  v. 

revert  to  the  grantor  on  its  diasola-  Sazton,  105  Mo.  486,  16  S.  W.  912, 

tion).  See  also  Mason  v.  Atlanta  Fire  24  A.  8.  R.  403;  Shayne  v.  Bvenins 

Co.  No.  1,  70  Ga.  604,  48  A.  S.  R.  Post  Pub.  Co.,  168  N.  Y.  70,  61  N.  E. 

586:  Wilson  v.  Leaiy,  120  N.  G.  90,  115,  85  A.  S.  R.  654,  65  Lit  A..  777. 

26  S.  E.  630,  56  A.  S.  R.  778,  38  Note:  134  A.  S.  R.  312. 

L.RA.  240.  6.  Sh^e  v.  Evening  Post  Pub.  Co., 

3.  Late  Corporation  of  Church  of  168  N.  Y.  70,  61  N.  B.  115,  85  A.  S. 
Jesus  Christ,  etc.  v.  United  States,  136  B.  654,  66  L.B.A.  777  (wherein  it  was 
V.  S.  1,  10  S.  Ct.  792,  34  XT.  S.  (L.  held  proper  to  waive  an  action  for 
ed.)  478;  Paris  Presbyterian  Church  liftel  pendii^  against  a  corporation  at 
V.  Yenable,  159  HI.  215,  42  N.  E.  836,  the  tune  of  its  dissolution  by  lapse  of 
50  A.  S.  R.  159.  time  against  the  trusteea). 

Note:  Ann.  Cas.  1913A  1013.  Note:  32  L.R.A.(N.S.)  448. 

4.  Burke  v.  Wall,  29  La.  Ann.  38,  7.  Coulter  v.  Robertson,  24  Miaa. 
29  Am  R«>.  316.  278,  67  Am.  Dee.  168. 
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hands,  not  only  for  tho  benefit  of  the  creditors  of  the  corporation,  but 
also  as  a  tiustee  for  the  stockholders.^  The  receiver  of  a  dissolved 
corporation  is  not  entitled  to  a  summary  writ  of  assistance  to  recover 
possession  of  property  belonging  to  the  corporation  from  persons  who 
are  not  parties  to  the  pending  suit  involving  the  appointment  of  the 
receiver,  c>nd  who  in  good  fai^i  deny  his  right  to  the  possession  of  the 
property,  they  claiming  it  under  contract  with  the  corporation.* 

757.  Extending  Corporate  Existence  for  Winding-Up  Purposes. — 
The  legislature  has  power  to  authorize  the  prosecution  of  suite  in  the 
corporate  name  after  a  corporation  has  ceased  to  exist  for  general 
purposes,^^  and  may  even  authorize  an  action  on  an  obligation 
taken  after  dissolution.^^  General  statutes  have  been  enacted  in  many 
jurisdictions  providing  that  after  dissolution  corporations  shall  con- 
tinue to  exist  for  the  purpose  of  winding  up  their  affairs  and  of  prose- 
cuting and  defending  suits,  this  right  usually  being  accorded  for  a 
limited  period  only.^^  The  extension  for  winding-up  purpcees  neces- 
sarily imphes  a  continuance  of  their  corporate-  existence  though  with 
strictly  limited  powers  as  provided  in  the  statutes.^*  Statutes  of  this 
kind  apply  to  corporations  created  after  their  passage  as  well  as  to 
those  then  existing,**  and  are  generally  held  to  apply  irrespective 
of  whether  the  dissolution  is  caused  by  a  forfeiture  of  tiie  charter  or 
by  the  expiration  of  the  charter  or  otherwise;*'  but  it  has  been 
otherwise  held  as  to  a  statute  enumerating  the  causes  of  forfeiture 
which  would  give  rise  to  the  powers  tiiereby  conferred.**  It  is  gen- 
erally held  that  the  provisions  do  not  apply  to  a  foreign  corporation 
doing  business  within  the  state,  so  as  to  enable  it  to  sue  or  be  sued 


8.  Baoou  V.  Robertson,  18  How.  480, 
15  U.  S.  (L.  ed.)  499. 

9.  Mnsgrove  v.  Oray,  123  Ala.  376, 
26  So.  643,  82  A.  S.  B.  124. 

10.  Foster  v.  Essex  Bank,  16  Hasa. 
245,  8  Am.  Dea.  135. 

Note:  17  Ann.  Gas.  227. 

11.  Bleokney  «.  Farmers',  etc.,  Bank 
of  Oreeneastle,  17  Seig.  &  B.  (Pa.)  64, 
17  Am.  Dec.  635. 

12.  Central  National  Bank  v.  Con- 
necticut Mnt.  L.  Ins.  Co.,  104  V.  B: 
54,  26  U.  S.  (L.  ed.)  693  (national 
bank  in  volantary  liquidation) ;  Mari- 
on Phosphate  Co.  v.  Perry,  74  Fed. 
425,  41  U.  S.  App.  14,  20  C.  C.  A. 
400,  33  L.R.A.  262  (involving  Florida 
statutes) ;  Nelson  v.  Hubbud,  96  Ala. 
238,  11  So.  428,  17  LiLA.  375;  Kipp 
«.  MiUer,  47  Colo.  698,  108  Pao.  164, 
135  A.  S.  R.  236;  Singer  v.  Hntchin- 
Bon,  183  lU.  606,  56  N  E.  388,  75  A. 
S.  R.  133;  Commercial  Loan  &  Trust 


Go.  V.  ICallras.  242  HI.  60,  89  N.  K 
661,  134  A.  S.  B.  306  and  note,  17 
Ann.  Cas.  224  and  note;  Crease  v. 
Babeock,  23  Pick.  (Mass.)  334, 34  Am. 
Dee.  61;  Foster  v.  Essex  Bank,  16 
Mass.  246,  8  Am.  Dec.  135;  Olds  v. 
City  Tmst  Safe  Deposit  &  Security 
Co.,  185  Mass.  600,  70  N.  K  1022, 
102  A.  S.  B.  356;  Cqler  v.  Tacoma  R., 
etc.,  Co.,  65  N.  J.  Eq.  347,  54  Atl. 
413,  103  A.  S.  R.  786. 

Notes:  134  A.  S.  R.  312,  313;  16 
LJLA.  628;  69  L.BX  139. 

13.  Pomeroy  v.  Bank  of  Indiana,  1 
WaU.  23, 17  U.  8.  (L.  ed.)  600;  Rich- 
ards «.  AttldDorough  Nat  Bank,  148 
Mass.  187, 19  N.  £.  353, 1  LJI.A.  781. 

14.  Singer  «.  Hutchinson,  183  111. 
606,  56  N.  E.  388,  76  A.  S.  B.  133. 

15.  Notes:  15  L3.A.  628;  17  Ann. 
Cas.  228. 

16.  Nelson  v.  Hnbbard,  9^  Ala.  338, 
11  So.  428,  17  L.B.A.  376. 
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after  dissolution.^^  But  a  statute  of  the  state  where  the  corporation 

was  incorporated  and  dissolved  is  held  to  extend  to  suits  instituted  in 
another  state,  and  to  permit  the  corporation  to  sue  or  be  sued  in  such 
other  state.^*  Where  the  additional  statutory  period  provided  for 
winding  up  the  affairs  of  the  corporation  also  expires,  as  a  general 
principle  its  entire  powers  cease,^'  so  after  such  period  it  has  no  power 
to  sue  or  be  sued.-*  But  under  some  of  the  statutes  actions  pending 
by  or  against  the  corporation  at  the  time  of  the  expiration  of  the 
period  of  extension  do  not  abate  but  may  be  continued  to  a  final  deter- 
mination.i  It  has  been  held  that  the  right  to  continue  the  prosecution 
of  a  suit  is  not  saved  to  a  dissolved  corporation  by  a  statute  which 
continues  Uie  existence  of  such  corporation  for  the  prosecution  of 
actions  and  gives  the  manageis  power  to  settle  up  its  affairs,  subject 
to  the  power  of  the  court  to  make  a  different  provision,  wh^  the 
court  appoints  a  receiver  and  enjoins  the  corporation  from  exercising 
any  of  its  rights,  privileges,  or  franchises,  though  the  action  was  for 
libel  upon  the  dissolved  corporation,  which  could  not  be  maintained 
by  the  receiver.* 

758.  Preference  as  between  Stockholders  and  Creditors. — ^In  dis- 
tributing the  assets  of  a  dissolved  corporation  the  debts  and  liabilitiea 
of  the  corporation  are  to  be  satisfied  before  any  distribution  to  stock- 
holders is  made.' 

759.  Rights  of  Creditors  under  Unexpired  and  Unexecuted  Con- 
tracts.— It  is  the  prevailing  view  that  while  the  effect  of  the  dissolution 
of  a  corporation  upon  unexpired  or  executory  contracts  is  to  excuse 
further  performance  and  render  them  nugatory  as  to  so  much  aa 
remains  unperformed,  yet  it  entitles  the  oblige  to  damages  for  Hie 
breach  of  the  contjact  to  be  paid  out  of  the  assets  of  the  dissolved 
corporation.*    It  has  been  held  that  a  lease  for  a  term  of  years  to  a 

17.  Marion  Phosphate  Co.  v.  Perry,  Sentinel  Co.,  81  Wis.  207,  51  N.  W. 
74  Fed.  425,  41  U.  S.  App.  14,  20  440,  15  L.R.A.  627. 

C.  C.  A.  490,  33  L.ft.A.  252  (involving  3.  Eyster  v.  Centennial  Board  of  Fi- 

Florida  statutes) ;  Olds  u.  City  Trust,  nance,  94  U.  S.  500,  24  U.  S.  (L.  ed.) 

etc.,  Co.,  185  Mass.  500,  70  N.  E.  1022,  188;  Ohmth  v.  Blaekwater  Boom,  etc, 

102  A.  S.  R.  366.  Co.,  55  W.  Va.  604,  48  S.  E.  4^  69 

Notes:  32  LJt.A.(N.S.)  451;  17  LJlJ^.  124  and  note. 

A2U1.  Cas.  227.  '  Note:  7  Ann.  Gas.  414. 

18.  Note:  17  Ann.  Cas.  227.  4.  Griffith  v.  Blaekwater  Boom,  etc., 

19.  Clark  v.  American  Cannel  Goal  Co.,  55  W.  Va.  604,  48  S.  E.  442,  69 
Co.,  165  Ind.  213,  73  N.  E.  1083,  U2  hJt.A.  124  and  note.  See  also  People 
A.  S.  B.  217.  V.  Security  life  Ins.  ft  Annuity  Co., 

20.  Clark  v.  American  Cannel  Coal  78  N.  Y.  114,  34  Am.  Rep.  522  (as  to 
Co.,  165  Ind.  213,  73  N.  E.  1083,  112  the  effect  of  this  ease  as  an  aotfaori^, 
A.  S.  R.  217.  see  69  L.R.A.  146  note).    And  see 

Notes:  32  L.R.A.(N.S.)  462;  17  Wallace  v.  Univeraal  Antomatie  Ua- 

Ann.  Gas.  228.  dunes  Co.  [1894]  2  Gh.  547,  63  L.  J. 

1.  Notes:  32  L.R.A.(N.S.)  452;  17  Gh.  598,  70  L.  T.  N.  S.  852,  7  Eng. 
Ann.  Cas.  228.  Rnl.  Cas.  693. 

2.  Milwaukee  Mut.  Fire  Ina.  Go.  v. 
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corporation  ia  terminated  by  a  dissolution  of  the  corporation.*  But 
under  the  equitable  view  which  has  been  very  generally  carried  into 
tile  statutes  it  would  seem  ih&t  the  lessor  woi^d  have  a  claim  against 
the  a^ets  of  the  dissolved  corporation  on  account  of  rentals  to  accrue 
after  the  dissolution ,•  As  regards  salaries  of  ofKcera  of  corporations, 
the  dissolution  of  the  corporation  of  course  abolishes  their  office,  and 
it  would  seem  to  follow  that  they  have  no  claim  for  subsequentiy 
accruing  salary.^ 

760.  Eflfect  of  Pendency  of  Dissolution  Proceedings. — The  state  by 
the  institution  of  dissolution  proceedings  acquires  no  lien  on  any 
of  the  property  of  the  corporation,  and  up  to  the  date  of  dissolution 
the  corporation  has  full  power  to  dispose  of  its  property  honestly  and 
in  good  faith,  and  like  any  other  corporation  it  can  sell  its  property 
to  its  stockholders.^  It  has  been  held  that  a  statute  of  the  state  cre- 
ating the  corporation  making  a  judgment  confessed  by  a  corporation, 
after  a  petition  has  been  filed  for  its  dissolution,  void  as  against  the 
receiver  and  creditors,  is  not  effective  to  control  the  disposition  of 
property  attached  according  to  the  laws  of  another  state  under  such 
judgment.^  So  a  pending  attachment  is  not  dissolved  by  the  filing 
of  the  bill  in  equity  for  Uie  purpose  of  dissolution,  though  the  right 
to  enforce  the  lien  in  the  usual  way  is  suspended,  as  the  property  of 
the  corporation  is  to  be  deemed  in  custodia  legis  for  the  purpose  of 
being  administered  according  to  the  statute.^*  In  like  manner  the 
taking  of  a  note  by  the.  corporation  for  a  pre-existing  debt,  pending 
the  proceeding  and  before  any  decree  of  dissolution  has  been  made, 
though  a  receiver  has  been  appointed  and  an  injunction  granted 
enjoining  the  corporation  and  its  officers  from  disposing  of  its  assets, 
has  been  held  not  to  be  in  any  sense  engaging  in  new  business,  but 
merely  a  means  of  securing  the  payment  of  an  existing  indebted- 
neaa.** 


XXVIII.  Insolvrnt  Gokforations 

In  Oeneral 

761.  What  Constitates  Insolvency  and  Status  of  Assets. — ^Ab  in 

the  case  of  individuals  the  term  "insolvency"  as  applied  to  a/corpora- 


6.  Hastings  Corporation  v.  Letton 
[1908]  1  K.  B.  378,  77  L.  J.  K  B.  149, 
97  L.  T.  N.  S.  582,  20  Times  L.  Rep. 
456,  15  Manson  58,  13  Ann.  Cas.  574, 
3  British  Rul.  Cas.  617. 

6.  Notes:  69  LJI.A.  153;  13  Ann. 
Cas.  577;  3  British  Rul.  Cas.  627. 

7.  See  supra,  par.  448. 

8.  Havemeyer  v.  Superior  Conrt,  84 
Cal.  327,  24  Pae.  121,  18  A.  S.  R, 
192, 10  L.R.A.  627. 

9.  CoQMnerci^  Nat.  Bank  of  Colum- 


bns  V.  Mothereli  Iron,  etc,  Co.,  9S 
Tenn.  172,  31  S.  W.  1002,  29  L.R.A. 

164. 

10.  Cobb  V.  Camden  Sav.  Bank,  106 
Me.  178,  76  AU.  667,  20  Ann.  Cas. 
547,  and  see  note  to  this  case  as  to 
when  right  or  title  of  receiver  is 
deemed  vested. 

11.  Saunders  v.  Bank  of  Meclden- 
burg,  112  Va.  443,  71  8.  E.  714,  Ann. 
Cas.  1913B  982. 
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tion  is  not  always  tised  in  the  same  sense.  It  is  sometimes  used  to 
denote  an  insufficiency  of  the  entire  property  and  assets  to  pay  the 
debts,  and  in  a  more  restricted  sense,  to  express  the  inability  to  pay 
debts  as  they  become  due  in  the  ordinary  course  of  business.'^  A 
corporation  is  insolvent,  if  its  assets  are  insufficient  to  pay  its  debts, 
and  it  has  ceased  to  do  business,  or  has  taken,  or  is  about  to  take,  a 
step  which  will  practically  incapacitate  it  from  conducting  the  corpo- 
rate enterprise  with  reasonable  prospect  of  success,  or  its  financial 
embarrassment  is  such  that  early  suspension  and  failure  must  ensue.^' 
The  property  of  an  insolvent  corporation  is  a  trust  fund  for  creditors, 
to  the  extent  at  least  that  it  is  charged  with  a  trust  in  tiie  hands  of 
others  than  bona  fide  purchasers.  The  general  rule  ^*  that  a  collusive 
judgment  will  be  set  aside  at  the  instance  of  a  creditor  of  the  judg- 
ment debtor,^'  renders  void  as  to  creditors  a  judgment  recovered 
against  an  insolvent  corporation  through  collusion  for  a  claim  upon 
which  the  corporation  was  not  liable,  and  the  judgment  is  sub- 
ject to  collateral  attack  in  proceedings  for  the  distribution  among 
creditors  of  the  assets  of  the  insolvent  corporation.^*  So  a  judgment 
confessed  in  favor  of  persons  who  loaned  to  its  directors  money  with 
actual  knowledge  that  the  funds  advanced  were  to  be  used  in  the 
purchase  of  shares  in  tlie  corporation,  is  void  as  to  such  creditors.** 
762.  Creditors*  Suits. — While  the  prior  reduction  of  the  claim  to 
judgment  is  essential     it  has  been  held  that  a  judgment  creditor  of 

12.  Sabin  v.  Columbia  Fnel  Co.,  25  risen  Lund,  ete.,  Co.,  139  Mo.  467,  41 
Ore.  15,  34  Pac  692,  35  Pae.  854,  S.  W.  234,  61  A.  S.  R.  464;  Shields  u. 
42  A.  6.  R.  756;  Dewey  v.  St.  Albans  Hobart,  172  Mo.  491,  72  S.  W.  669, 
Trust  Co.,  56  Yt.  476,  48  Am.  Rep.  95  A.  S.  R.  629;  Goodin  «.  Cincinnati, 
803;  Haile-Haas  Drug  Co.  v.  Rogers  etc..  Canal  Co.,  IB  Ohio  St.  169,  98 
Dn^  Co.,  19  Wyo.  35,  113  Pae.  791,  Am.  Dec.  95;  Rouse  v.  Mercfaanta^  Nat 
Ann.  Cas.  1913B  181.  Bank,  46  Ohio  St.  493,  22  N.  E.  293, 

Note:  57  A.  S.  R.  76.  As  to  when  15  A.  S.  R.  644,  6  LJtA.  378  and 

a  person  is  to  be  deemed  insolvent  note;  Williams  v.  Commercial  Nat 

within  the  meaning  of  the  bankruptcy  Bank,  49  Ore.  492,  90  Pae.  1012,  91 

or  insolvency  statutes,  see  Bahkrupt-  Poc.  443, 11  L.R.A.(N.S.)  857;  Adams, 

or,  vol.  3,  p.  201;  Insolvency.  etc.,  Co.  v.  Deyette,  5  S.  D.  418,  69 

13.  Corey  v.  Wadsworth,  90  Ala.  68,  N.  W.  214,  49  A.  S.  R.  887,  8  S.  D. 
U  So.  35p,  42  A.  S.  R.  29,  23  L.R.A.  119,  65  N.  W,  471,  59  A.  S.  R.  751, 
618;  O'Bear  Jewelry  Co.  v.  Volfer,  31  L.R.A.  497;  Portland  Consol.  Min. 
106  Ala.  205,  17  So.  525,  54  A.  S.  R.  Co.  «.  Rossiter,  16  S.  D.  633,  94  N. 
31,  28  L.R.A.  707.  W.  702,  102  A.  S.  R.  72«. 

14.  Cumm  v.  Arkansas,  15  How.  15.  See  Judgments. 

304,  14  U.  S.  (L.  ed.)  705;  Upton  v.      16.  Atlas  Nat.  Bank  of  Chicaffo  n. 

Tribilcock,  91  U.  S.  45,  23  U.  S.  (L.  More,  152  lU.  528,  38  N.  E.  684,  43  A. 

ed.)  203;  O'Bear  Jewelry  Co.  v.  Vol-  S.  R.  274. 

fer,  106  Ala.  205,  17  So.  525,  54  A.     17.  Adams,  etc.,  Co.  v.  Deyette,  5 

S.  R.  31,  28  L.R.A.  707;  Beach  v.  S.  D.  418,  69  N.  W.  214,  49  A.  S.  R. 

Miller,  130  111.  162,  22  N.  E.  464,  17  887,  8  S.  D.  119,  65  N.  W.  471,  69 

A.  S.  R.  291;  Atlas  National  Bank  of  A.  S.  R.  751,  31  L.R.A.  497. 
Chicago  V.  More,  162  111.  52,  38  N.  E.     18.  Wehn  v.  Fall,  55  Neb.  647,  76 

B34,  43  A.  8.  R.  274;  BnUer  «.  Har-  N.  W.  13,  70  A.  S.  R.  397. 
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an  insolvent  corporation,  Tpith  a  return  of  execution  "no  property 
found,"  may  maintain  a  bill  in  equity  on  behalf  of  himself  alone,  to 
subject  the  equitable  assets  of  such  corporation  to  the  payment  of 
his  debt.'*  Such  a  creditor  may  undoubtedly  maintain  a  bill  in 
equity  for  the  sequestration  and  distribution  of  the  corporate  assets 
among  its  creditors,***  and  it  seems  that  if  the  corporation  is  insolvent 
a  creditor  may  maintain  such  a  suit  without  first  having  recovered 
judgment,'  especially  where  the  corporation  has  made  an  assignment 
of  its  property  to  defraud  its  creditors  *  But  unliquidated  claims  for 
tort  are  not  sufficient  as  a  basis  for  a  creditors'  suit.'  And  a  bill  quia 
timet  cannot  be  maintained  against  a  corporation  having  a  large  num- 
ber of  damage  suits  commenced  against  it,  to  place  its  assets  in  the 
bands  of  a  receiver  to  be  by  him  preserved  for  the  benefit  of  the  per- 
sons who  may.  be  successful  in  such  suits.*  It  seems  that  if  the  man- 
agement of  a  corporation  is  grossly  corrupt  a  single  creditor  may  be 
entitled  to  equitable  relief  to  prevent  the  waste  of  its  assets  and  the 
resulting  loss  of  his  claim.'  Statutes  in  many  jurisdictions  authorize 
a  creditor's  bill  for  a  receiver  and  a  liquidation,'  and  a  judgment 
recovered  in  a  federal  court  has  been  held  sufficient  to  authorize 
resort  to  such  a  remedy.'  Under  some  statutes  if  a  corporation  is  insol- 
vent a  creditor  may,  without  obtaining  a  judgment  on  his  claim,  file  a 
bill  in  equity  and  have  the  corporation  wound  up  aa  an  insolvent  cor- 
poration and  its  assets  distributed  ratably  among  its  creditors.*  As  a 
general  rule  where  creditors  suing  on  behalf  of  a  corporation  seek  to 
enforce  a  cause  of  action  upon  which  it  might  have  sued,  the  creditors 
will  be  barred  if  the  corporation  would  have  been  barred.* 

19.  Hall  ».  Henderson,  114  Ala.  601,  the  question  as  to  when  a  receiver  may 
21  So,  1020,  62  A.  S.  R.  141.  be  appointed  for  a  corporation. 

20.  Judson  V.  Rossie  Galena  Co.,  5,  Union  Mat.  Life  Ins.  Co.  v. 
9  Paige  (N.  Y.)  598,  38  Am.  Dec.  569;  Union  MUls  Plaster  Co.,  37  Fed.  286, 
Portland  ConsoL  Min.  Co,  v.  Rossiter,  3  L.E.A.  90. 

16  S.  D.  633,  94  N.  W.  702,  102  A.      6.  Judson  e.  Kossie  Galena  Co.,  9 

S.  R.  726.  Paige  (N.  Y.)  598,  38  Am.  Dec.  569; 

1.  Parker  v.  Carolina  Sav,  Bank,  Morgan  v.  New  York,  etc.,  R.  Co.,  10 
53  S.  C.  583,  31  B.  E.  673,  69  A.  S.  R.  Paige  (N.  Y.)  290,  40  Am.  Dec.  244; 
888;  Tradesman  Pub.  Co.  v.  Knoxville  Ballin  v.  Loeb,  78  Wis.  404,  47  N.  W. 
Car  Wheel  Co.,  95  Tenn.  634,  32  S.  616,  10  LJtA..  742. 

W,  1097,  49  A.  S.  R.  943,  31  J^JL     7.  Ballin  v.  Loeb,  78  Wis.  404,  47 

593.  N.  W.  516,  10  L.RA.  742. 

2.  Albany,  etc..  Steel  Co.  v.  South-  8.  Tradesman  Pub.  Co.  v.  Knoxville 
em  Agricultural  Works,  76  Qa.  135,  Car  Wheel  Co.,  95  Tenn.  634,  32  S. 
3  A.  S.  R.  26.  W.  1097,  49  A.  S.  E.  943,  31  LJl-A. 

3.  Slover  v.  Coal  Creek  Coal  Co.,  593. 

113  Tenn.  421,  82  S.  W.  1131, 106  A.      9.  Lexington  Life,  etc.,  Ins.  Co.  t>. 

S.  R.  851,  68  L.R.A.  852.  ■  Page,  17  B.  Mon.  (Ky.)  412,  66  Am. 

4.  Slover  v.  Coal  Creek  Coal  Co.,  Dec.  165;  Boyd  v.  Mutual  Tire  Ass'n 
113  Tenn.  421,  82  S.  W.  U31,  106  of  Eau  Claire,  116  Wis.  155,  90  N. 
A.  S.  R.  851,  68  L.R.A.  852.  And  see  W.  1086,  94  N.  W.  171,  96  A.  S.  R. 
Receivbrs  for  a  general  diRcussion  of  948,  61  L.RA..  918,  overruled  on  an- 
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763.  Set-off  against  Claims  Owing  Insolvent  Corporation. — ^In  the 
abseDce  of  a  statute  expr^ly  regulating  the  subject,  what  claims  may 
be  set  against  a  person's  indebtedness  to  an  insolvent  corporation 
is  governed  by  the  general  rules  applicable  to  set-off  against  insolvent 
estates.^*^  There  is  some  uncertainty  as  to  the  act  which  fixes  the  rights 
of  the  parties  after  which  no  claim  can  be  procured.  Some  of  the 
cases  hold  that  any  claim  may  be  set  off  if  procured  prior  to  the  insti- 
tution of  judicial  proceedings  or  the  execution  of  an  assignment,  while 
others  hold  that  notice  of  the  insolvency  is  sufficient  to  prevent  the 
acquisition  of  a  claim  which  can  be  used  as  a  set-off/*  the  former  being 
apparently  the  prevailing  view.*"  In  analogy  to  the  rule  prevailing 
in  the  greater  number  of  jurisdictions  prohibiting  an  insolvent  coi^ 
poration  from  preferring  its  own  directors  who  are  creditors,"  it 
has  been  held  that  officers  of  an  insolvent  corporation  will  not  be  , 
permitted  to  purchase  claims  against  the  corporation  and  use  them 
as  a  set-off  against  their  liability  to  the  corporation.**  Where  a  claim 
of  a  creditor  of  an  insolvent  corporation  was  not  due  at  the  time  of  an 
assi^ment  by  it  for  the  benefit  of  creditors  or  the  appointment  of  a 
receiver,  the  authorities  are  conflicting  as  to  whether  he  may  set  off 
such  claim  against  his  indebtedness  to  the  insolvent;  the  view  which 
has  the  support  of  some  authorities  and  which  seems  certainly  the 
more  equitable  view  in  the  absence  of  statute,  appears  to  be  that  his 
equitable  right  of  set-off  which  was  created  by  the  insolvency  of  the 
corporation  is  not  defeated  by  the  assignment  or  the  appointment 
of  the  receiver;  other  authorities  deny  under  such  circumstances  the 
right  of  set-<^.*'^   The  question  as  to  whether  a  stockholder  of  an 

other  point  in  Harrigan  v.  Gilchrist,  657;  Bankruptot,  vol.  3;  p.  252  et 

121  Wis.  127,  99  N.  W.  909.  seq.;  iNaoLVExcY;  Receivers;  Set-ow 

Kote :  104  A.  S.  B.  753.   See  LiMi-  and  Countebclaim. 

TATiON  OF  Actions.  11.  Scott  v.  Armstrong,  146  U.  S. 

10.  State  V.  Brohston,  94  Ga.  95,  21  490,  13  S.  Ct.  148,  36  TJ.  S.  (U  ed.) 

S.  B.  146,  47  A.  S.  R.  138  and  note;  1059;  Stone  v.  Dodge,  96  Mich.  514, 

Hayden  v.  Citizens'  Nat.  Bank  of  Bal-  56  N.  W.  75,  21  L.R.A.  280  and  note, 

timore,  120  Md.  163,  87  Atl.  672,  46  And  see  Balch  o.  WUaon,  25  Mina. 

L.R.A.(N.S.)  1059  and  note;  MerriU  299,  33  Am.  Rep.  467. 

V.  Cape  Ann  Granite  Co.,  161  Mass.  Note:  21  L.R.A.  280. 

212,  36  N.  E.  797,  23  L.R.A.  313  and  12.  Nix  v.  Ellis,  118  Ga.  345,  45  8. 

note;  Layboum  tJ.'Seymour,  53  Minn.  E.  404,  98  A.  S.  R.  111. 

105,  54  N.  W.  941,  39  A.  S.  R.  579;  Note:  47  A.  S.  R.  582. 

St.  Paul,  etc.,  Trust  Co.  «.  Leek,  57  13.  See  infra,  par.  775. 

Minn.  87,  58  N.  W.  826,  47  A.  S.  R.  14.  Nix  v.  EUis,  118  Ga.  345,  45 

576  and  note;   Davis  v.  Industrial  S.  E.  404,  98  A.  S.  R.  111. 

Manuf'g  Co.,  114  N.  C.  321,  19  S.  E.  15.  Richardson   v.    Anderson,  109 

371,  23  L.R.A.  322;  Niles  v.  Olszak,  Md.  641,  72  Atl.  485,  130  A.  S.  R.  543, 

87  Ohio  St.  229,  100  N.  E.  820,  Ann.  25  L.R.A.(N.S.)  393  and  note;  Hay- 

Caa.  1913E  1020;  Johnston  «.  Hum-  den  v.  Citizens'  Nat.  Bank  of  Balti- 

phrey,  91  Wis.  76,  64  N.  W.  317,  51  more,  120  Md.  163,  87  Atl.  672,  46 

A.  S.  R.  873.   See  Assignments  for  L.R.A.(N.S.)  1059  and  note;  Fera  v. 

THB  Benefit  of  Creditors,  vol.  1,  p.  Wickham,  135  N.  Y.  223.  31  N.  B. 
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insolvent  corporation  may  set  off  a  claim  owing  him  by  the  insolvent 

corporation  against  his  liability  for  unpaid  stock  subscriptions  or  his 
statutory  liability  for  the  debts  of  the  corporation  has  been  heretofore 
discussed.** 

764.  Reorganization  of  Corporation. — The  reorganization  of  a  cor- 
poration is  the  carrying  out  by  proper  agreements  and  legal  proceed- 
ings of  a  business  plan  or  scheme  for  winding  up  the  affairs  of,  or 
foreclosing  a  mortgage  or  mortgages  upon,  the  property  of  insolvent 
corporations,  more  frequently  nulroad  companira.  It  is  usually  by 
the  judicial  sale  of  the  corporate  property  and  franchises^  and  the  for- 
mation by  the  purchasers  of  a  new  corporation,  in  which  the  prop- 
erty and  franchises  are  thereupon  vested,  and  the  stock  and  bonds 
of  which  are  divided  among  such  of  the  parties  interested  in  the  old 
company  as  are  parties  to  the  reorganization  plan.*'  As  heretofore 
.shown,  the  franchise  to  be  a  corporation  is  itself  inalienable.**  And 
the  right  of  the  successors  to  the  property  and  franchises  of  the  old 
corporation  to  form  a  corporation  is  the  grant  of  a  new  right.**  So 
the  reorganized  corporation  is  generally  r^^rded  as  a  new  and  dis- 
tinct corporation  and.  as  a  general  rule  it  is  not  liable,  in  the 
absence  of  special  agreement,  for  the  debts  and  liabilities  of  the  old 
corporation.*  But  of  course  if  the  transfer  of  the  assets  of  the  old 
corporation  to  the  new  is  in  fraud  of  the  creditors  of  the  former  they 
may  be  followed  by  such  creditois  into  the  hands  of  the  new  corpora- 
tion.' In  reorganization  the  holders  of  the  mortgage  bonds  of  Ibe 
corporation  frequently  adopt  the  plan  of  appointing  a  trustee  to  pur- 
chase the  corporate  property  and  franchises  at  the  foreclosure  sale 
for  them.  The  trustee  so  appointed  occupies  the  position  of  any  other 
trustee  and  holds  the  property  iu  trust  for  the  bondholders^  and  such 
property  may  be  follow^  by  them  into  the  hands  of  third  persons 
who  acquire  it  from  the  trustee  in  violation  of  the  trust  and  with 
notice  thereof.'   The  right  of  stockholders  to  stock  or  representation 


1028,  17  hJt.A,  456  and  note;  Nash- 
ville Trust  Co.  V.  NuBhville  Fourth 
Nat.  Bank,  Ql  Tenn.  336,  18  S.  W. 
822,  15  L.K.A.  710  and  note. 
Note:  23  L.R.A.  315. 

16.  See  supra,  par.  3!J9. 

17.  Note:  SD  A.  S.  R.  609.  ' 

18.  See  supra,  par.  578. 

19.  Norfolk  &  Western  R.  Co.  v. 
Pendleton,  156  U.  S.  667,  15  S.  Ct. 
413,  39  U.  S.  (L.  ed.)  574. 

20.  Note:  47  LJl.A.(N.S.)  1068. 

1.  Allen  t>.  North  Des  ^toines  M. 
E.  Church,  127  la.  96,  103  N.  W.  808, 
109  A.  S.  R.  366,  4  Ann.  Cas.  257, 
69  L.R.A.  255;  Austin  v.  Tecumseh 
Nat.  Bank,  49  Neb.  412,  68  N.  \T.  628, 
i  ■  7' 


59  A.  S.  R.  543  and  note;  36  L.RJl. 
444;  Metz  D.  Buffalo,  etc.,  R.  Co.,  58 
N.  T.  61, 17  Am.  Rep.  201.  And  Bee 
supra,  pur.  63,  as  to  hability  of  a  cor- 
poration formed  to  take  over  the  prop- 
erty and  business  of  individuals  or 
partnership. 

_  2.  See  supra,  par.  561,  as  to  general 
right  to  follow  property  conveyed  by 
the  corporation  in  fraud  of  its  cred- 
itors; and  par.  155  et  seq.,  as  to  the 
general  liability  of  the  consolidated 
corporation  for  debts  of  the  constitu- 
ent corporations. 

3.  Indiana,  ete.,  R.  Co.  u.  Bwannel], 
157  lU.  616,  41  N.  E.  989,  30  L.R.A. 
290. 
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in  the  reorganized  corporation  which  succeeded  by  purchase  to  the 
property  and  franchises  of  the  old  corporation,  is  dependent  solely 
on  agreement  between  them  arid  the  purchasers,  as  the  sale  itself  if 
bona  fide  wipes  out  oil  interest  which  the  stocliholders  as  such  had 
in  the  property  of  the  old  corporation.* 

Clai-ms  ogainBt  Assets  and  Prumties 

765.  In  GeneraL — In  case  of  insolvent  corporations  the  creditors 
have  a  prior  claim  to  its  assets  in  preference  to  any  right  of  the  stocks 
holders  as  such>  The  general  principle  that  the  assets  of  an  insol* 
vent  are  to  be  distributed  ratably  amongst  his  creditors  applies  with 
full  force  to  insolvent  corporations.*  And  the  filing,  in  a  suit  to  dis- 
solve a  corporation  and  close  up  its  business,  of  cross  bills  in  the  nature 
of  creditors'  bills,  and  of  prayers  to  set  aside  a  deed  of  trust  on  the 
property,  will  not  operate  to  give  the  creditozs  praying  such  relief 
preference  over  the  other  creditors  of  the  corporation.'  The  claims 
of  creditors  of  a  corporation  who  undertake  to  conduct  its  bosiaefla 
so  as  to  enable  it  to  pay  its  debts  will  be  postponed  to  the  debts 
incurred  under  their  management,  if  the  corporation  subsequenUy 
passes  into  the  hands  of  a  receive  and  the  assets  are  insoffident  to 
satisfy  all  creditors,  although  they  expressly  stipulated  against  personal 
liability  for  the  acts  of  their  manager.*  Creditors  of  the  corporatLon, 
who  are  also  stockholders  or  officers,  are  unquestionably  entitled  tc 
share  ratably  with  other  creditors.*  Claims  for  unliquidated  damages 
arising  either  ex  contractu  or  ex  delicto  are  entitled,  it  would  seem,  to 
share  pro  rata  with  the  claims  of  other  general  creditors.'*  It  has 
been  held  that  debts  of  a  partnership  to  which  the  corporation  suc- 
ceeded must  be  postponed  to  those  contracted  by  the  corporation  after 
its  organization.^'  As  a  general  proposition  of  law,  claims  which  are 

4.  Sparrow  ti.  E.  Bement  &  Sons,  Knoiville  Car  Wheel  Co.,  95  Tenn. 
142  Mich.  441,  105  N.  W.  881,  10  634,  32  S.  W.  1097,  49  A.  B.  R.  943, 
L.R.A.(N.S.)  725  and  note.  31  LJi.A.  593;  Dewey  v.  St.  Albans 

5.  Sacramento  Bank  «.  Pacific  Trust  Co.,  66  Vt  47C,  48  Am.  Bep. 
Bank,  124  Cal.  147,  56  Pac.  787,  71  803. 

A.  S.  B.  36,  45  L.RA..  863;  Portland  Note:  38  L.R.A.  103. 

Consol.  Min.  Co.  v.  Rossiter,  16  S.  D.  7.  Blair  tj.  Illinoia  Steel  Co.,  159 

633,  94  N.  W.  702,  102  A.  S.  B.  726.  III.  350,  42  N.  E.  895,  31  L.RA..  269. 

See  supra,  par.  169.  8.  Davis  v.  Iowa  Fuel  Co.,  144 

6.  O'Bear  Jewelry  Co.  v.  Volfer,  Iowa,  138,  122  N.  W.  SI",  24  LJI.A. 
106  Ala.  205,  17  So.  525,  54  A.  S.  R.  (N.S.)  1166  and  note. 

31,  28  L.RA.  707;  Blair  v.  Illinois  9.  Corey  v.  Wadsworth,  118  Ala. 

Steel  Co.  169  El.  350,  42  N.  E.  895,  488,  25  So.  503,  44  L.R.A.  766:  Beach 

31  LJUl.  269;  Morgan  v.  New  York,  v.  Miller,  130  111.  162,  22  N.  H.  464, 

etc,  B.  Co.,  10  Paige  (N.  Y.)  290,  40  17  A.  S.  R.  29L 

Am.  Deo.  244;  People  v.  Serurity  Life  10.  Note:  Ann.  Cas.  1912A  589. 

Ins.,  etc.,  Co.,  78  N.  Y.  114,  34  Am.  11.  Lamkin  v.  Baldwin  &  Lamkin 

Bep.  522;  Tradesman  Pub.  Co.  v.  Mfg.  Ca,  72  Conn.  57,  43  Atl.  593. 
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unascertainable  and  on  which  no  right  of  action  exists  at  the  time 
a  receiver  is  appointed  cannot  be  proved  against  the  assets  in  his  bands, 
and  this  has  been  held  applicable  where  a  receiver  has  been  appointed 
to  distribute  among  creditors  the  assets  of  an  insolvent  corporation.** 
Where  a  court  of  equity  assumes  jurisdiction  over  the  assets  of  an 
insolvent  corporation  for  distribution  among  creditors,  general  cred- 
itors have  a  quasi  li^  on  its  assets  and  may  contest  the  validity 
as  well  as  the  priority  of  other  claims  or  asserted  liens.^'  Where  the 
charter  of  a  corporation  provides  that  on  its  "dissolution"  certain 
claims  shall  have  preference  it  has  been  held  that  if  a  corporation  is 
not  insolvent  in  fact,  and  has  not  lost  its  power  to  resume  business, 
its  mere  inability  to  meet  its  obligations  in  due  course  of  business, 
and  the  appointment  of  a  receiver,  do  not  work  a  dissolution  so  as  to 
entitle  the  specified  claims  to  the  preference.**  In  England  the  rule 
was  adopted  in  analogy  to  that  existing  in  bankruptcy  proceedings, 
which  was  afterwards  recognized  by  statute,  that  when  a  corporation 
has  been  ordered  to  be  wound  up,  the  interest  upon  debts  which  carry 
interest  ceases  to  run  from  the  commencement  of  the  winding-up, 
unless  the  estate  is  sufficient  to  pay  all  debts  in  full,  in  which  case 
alone  subsequent  interest  can  be  claimed."  Where  a  statute  imposes 
on  the  corporation  the  obligation  and  the  duty  to  pay  the  tax  on  all 
corporate  stock  with  the  right  to  charge  it  to  the  account  of  the 
stockholder,  such  taxes  are  a  demand  payable  out  of  the  assets  of  the 
corporation  in  the  hands  of  its  receiver  in  case  it  becomes  insolvent 
after  they  become  due.'* 

766.  Secured  Claims  in  GeneraL — The  insolvency  of  a  corporation 
and  the  assumption  of  jurisdiction  by  a  court  of  equity  for  the  dis- 
tribution of  its  assets  among  creditors  do  not  destroy  any  liens  at 
law  or  in  equity  existing  in  favor  of  any  of  its  creditors.*'  So  vaUd 
liens  acquired  by  the  levy  of  an  attachment  or  execution  on  the  prop- 

1042,  44  LJI.A.  786;  Thorpe  tj.  Pen-  643,  7  Eng.  Rul.  Cfifl.  708  and  note, 

nock  Alercautile  Co.,  99  Minn.  22,  108  16.  American   Casualty  Ins.  Co.'b 

N.  W.  940,  9  Ann.  Cas.  229.  Case,  82  Md.  535,  34  AU.  778,  38 

12.  People  V.  Metropolitan  Surety  L.R.A.  97. 

Co.,  205  N.  Y.  135,  98  N.  E.  412,  Ann.  17.  American  Trost,  etc..  Bank  v. 
Cas.  19130  1180  and  note.  See  Bb-  HcGettigan,  162  Ind.  582,  52  N.  B. 
OBtvEBS.  793,  71  A.  S.  R.  345  and  note;  Ameri- 

13.  Franklin  Nat.  Bank  o.  White-  can  Casualty  Ins.  Co.'s  Case,  82  Md. 
head,  149  Ind.  660,  49  N.  E.  592,  63  535,  34  AU,  778,  38  L.R.A.  97;  Dum- 
A.  S.  R.  302,  39  L.R.A.  725;  Voight-  mer  v.  Smedley,  110  Mich.  466,  68  N. 
man  &  Co.  v.  Southorn  B.  Co.,  123  W.  260,  38  L.R.A.  490;  La  Grange 
Tenn.  211,  131  S.  W.  982,  Ann.  Cas.  Butter  Tub  Co.  v.  Notional  Bank  of 
1912C  211.  Commerce,  122  Mo.  154,  26  S.  W.  710, 

14.  Dewey  v.  St.  Albans  Trust  So.,  43  A.  S.  R.  558;  Ardmore  Nat.  Bank  t;. 
66  Vt.  476,  48  Am.  Rep.  803.  Briggs  Machinery,  etc.,  Co.,  20  Okla. 

16.  In  re  Humber  Iron-Worka,  etc.,  427,  94  Pac.  533,  129  A.  S.  R.  747, 16 
Co.,  38  L.  J.  Ch.  712,      R.  4  Ch.  Ann.  Cas.  133,  23  L.B.A.(N.S.)  1074. 
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erty  of  the  corporation  must  be  respected.*'  And  it  is  held  that  no 
priority  over  a  corporate  mortgage  is  created  by  a  loan  to  a  quasi 
public  corporation  upon  pledge  of  its  income,  of  money  to  make  a 
substantial  and  beneficial  addition  to  its  plant  and  power,  which  was 
necessary  to  enable  it  to  maintain  the  volume  of  its  business^  but 
which  was  not  indispensable  to  enable  it  to  continue  a  going  concern, 
where  the  mortgage  covers  property  acquired  and  to  be  acquired  and 
the  income.^*  So  a  loan  by  a  bank  to  an  embarrassed  telegraph  com- 
pany which  is  in  presmng  need  of  money  to  meet  its  current  expenses, 
and  which  uses  the  money  in  paying  debts  of  a  character  for  which 
receivers'  certificates  were  authorized  to  be  issued,  will  not  give  the 
bank  a  lien  on  the  assets  superior  to  a  first  mortgage  on  the  corporate 
property.^  In  some  instances  statutes  have  given  priority  to  certain 
claims  against  insolvent  corporations,  even  over  claims  secured  by 
mortgage;  and  it  has  been  held  that  a  statute  confined  in  its  opera- 
tion to  the  giving  of  prior  liens  to  the  furnishers  of  supplies  to  rail- 
way, canal,  or  otiier  transportation  companies,  or  mining  or  manu- 
facturing'companies,  is  not  unconstitutional,  as  being  special  or  class 
legislation,  or  as  impairing  the  charter  rights  of  sucK  corporations  to 
issue  bonds  and  secure  them  by  mortgage  or  otherwise.* 

767.  Dividends  on  Secured  Claims. — It  is  a  general  rule  that  a 
secured  creditor  of  an  insolvent  corporation  is,  after  exhausting  his 
security,  entitled  to  participate  along  with  other  creditors  in  the  general 
fund.*  But  the  authorities  are  conflicting  as  to  whether  a  creditor 
who  has  security  for  his  claim,  given  by  the  insolvent  debtor,  is  entitled 
to  have  a  dividend  from  the  general  fund  based  on  the  amount  of  his 
entire  claim  or  only  on  the  amount  of  his  claim  after  deducting  the 
value  of  his  security.'  It  has  however  been  held  that  the  collection 
by  a  creditor  of  an  insolvent  corporation,  after  receiving  part  of  his 
claim  out  of  dividends  from  its  assets,  of  another  part  by  enforcing  the 
liability  of  atoekholdeis,  will  not  prevent  the  computation  of  subse- 
quent dividends  to  be  paid  from  corporate  asseta  u^on  the  claim  as  it 
originally  existed  in  the  same  proportion  as  is  awarded  to  other  cred- 
itors.* And  the  general  rule  Applied  in  insolvency  and  bankruptcy, 

18.  Orange  Butter  Tnb  Co.  v.  Na-  2.  Ward  v.  Connectient  Pipe  Hfg. 
tional  Bank  of  Oommeree,  122  Mo.  Co.,  71  Conn.  346,  41  Atl.  1057,  71 
154,  26  S.  W.  710,  43  A.  S.  R.  558.     A.  S.  R.  207,  42  L.R.A.  706;  American 

19.  Illinois  Trost,  eba^  Savings  Bank  Casualty  Ins.  Co.'s  Case,  82  Md.  635, 
V.  Dond,  105  Fed.  123, 44  G.  C.  A.  389,  34  AtL  778,  38  L.R.A.  97.  As  to  prov- 
fi2  LJRJi.  481.  ing  secured  claims  in  bankruptcy  and 

SO.  Faimexs  Loan  ft  Trust  Co.  e.  tosolveney  proceedings  see  Bankbuft- 
BankeiB,  etc,  TeL  Co.  148  N.  Y.  315,  or,  vol.  3,  p.  248;  Ikbolvxnct. 
42  N.  E.  707,  61  A.  S.  B.  690,  31     3.  Matter  of  Bates,  118  lUL  624,  9 


1.  Vuginia  Development  Co.  v.  Cro-     4.  Saoramento    Bank    v.  Paeifls 


nr  Inm  Co.,  90  Va.  126, 17  S.  E.  806,  Bank,  124  CaL  147,  66  Pae.  787,  71 


L.BJL  403. 


N.  E.  267,  59  Am.  Bep.  383  and  note. 


44  A.  S.  R.  893. 


A.  S.  R.  36.  45  L.B.A.  863. 
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that  when  two  persons  are  liable  for  an  indebtedneiss,  as  in  case  of  tho 
maker  and  the  surety  or  indorser  of  a  note,  and  both  become  insol- 
vent, the  creditor  may  prove  his  claim  against  both  for  the  full  amount, 
and  his  right  to  dividends  from  each  estate  cannot  be  affected  by  any 
dividends  received  from  the  estate  of  the  other,  except  that  tlie  divi- 
dends received  from  the  two  estates  will  not  in  any  event  be  permitted 
to  exceed  in  the  aggregate  the  amount  of  his  chiim,  has  been  appUed 
in  cases  of  insolvent  corporations.*  Corporate  bonds  representing  no 
actual  indebtedness  cannot  bo  pledged  as  collateral  security  to  a  debt 
of  the  corporation  so  as  to  entitle  the  holder  to  a  dividend  thereon 
from  the  receiver  of  the  corporation  as  well  as  upon  the  debt.* 

768.  Wages  of  Clerks,  Servants,  and  Employees. — The  statutes  in 
some  jurisdictions  applicable  to  corporations  provide  that  in  case  of 
insolvency  the  cldm  of  clerks,  servants,  and  employees  for  wages  or 
salary  contracted  within  a  specified  time,  shall  be  entitled  to  priority.' 
Of  course  to  entitle  one  to  priority  under  such  a  statute  he  must  come 
within  the  terms  of  the  statute.^  These  statutes  are  designed  to  secure 
the  wages  of  those  who,  as  a  class,  are  dependent  upon  their  earnings 
for  their  own  and  their  families'  support*  They  are  not  designed  -to 
give  a  preference  to  the  salari^  and  compensation  due  to  ofHcers  and 
employees  of  a  corporation  occupying  superior  positions  of  trust  or 
proiit,'*>  and  have  been  held  not  to  prefer  the  claim  for  compensation 

'    5.  Sacramento    Bank    v.    Pacific  tile  Trust,  etc.,  Co.,  82  Md.  535,  34 

Bank,  124  Cal.  147,  56  Pac.  787,  71  AU.  778,  38  L.R.A.  97. 
A.  S.  R.  36,  45  L.R.A.  863;  In  re      Note:  18  L.R.A.  307. 
Meyer,  78  Wis.  615,  48  N.  W.  55,  23      10.  Matter  of  Stryker,  158  N.  Y. 

A.  S.  R.  435,  11  L.R.A.  841.  526,  53  N.  E.  525,  70  A.  S.  R.  489, 

6.  International  Trust  Co.  v.  Union  holding  that  nnder  a  statute  which 
Cattle  Co.,  3  Wyo.  803,  31  Pac.  408,  gives  a  preference  to  "the  wages  of  the 
19  L.R.A.  640.  employees,  operatives,  and  laborers"  of 

7.  Boston,  etc.,  R.  Co.  v.  Mercantile  corporations  in  the  hands  of  a  reeeiv- 
Trust,  etc.,  Co.,  82  Md.  535,  34  Atl.  er,  the  claims  of  those  in  the  employ 
778,  38  L.R.A.  97.  of  an  insolvent  manufacturing  com- 

Note:  5  L.R.A.  378.  pany>  such  as  a  clerk  and  bookkeeper, 

As  to  the  general  preponderance  the  superintendent,  shop  foreman,  and 

given  under  the  bankruptcy  and  in-  a  draftsman,  all  under  salaries  ranging 

solvency  laws  to  claims  of  clerks,  etc.,  from  one  hundred  to  two  hundred  and 

see  Bankboptct,  vol.  3,  p.  256 ;  Insol-  twenty-five  dollars  per  month,  are  not 

VENCT.  entitled  to  preference  as  claims  for 

8.  Tod  V.  Kentucky  Union  R.  Co.,  wages.  In  this  case  the  court  attempts 
52  Fed.  241,  6  U.  S.  App.  186,  3  to  explain  Palmer  v.  Van  Santvoord, 
C.  C.  A.  60,  18  L.R.A.  305;  Lewis  v.  153  N.  Y.  612,  47  N.  E.  915,  38  L.R.A. 
Fisher,  80  Md.  139,  30  Atl.  608,  45  402,  wherein  it  was  held  that  a  person 
A.  S.  R.  327,  26  L.R.A.  278;  Boston,  employed  at  a  salary  of  $100  per  month 
etc.,  R.  Co.  «.  Mercantile  Trust,  etc.,  by  a  mowing  macliine  company  to  go 
Co.,  82  Md.  535,  34  Atl.  778,  38  L.R.A.  from  place  to  place  and  fix  and  set 
97.  up  machines  and  unpack  and  repack 

Note:  18  Ii.R.A.  306.  them  when  necessary,  as  well  as  to 

1   9.  Boston,  etc.,  R.  Co.  v.  Merean-  sell  or  solicit  sales,  is  an  employee, 
■  R.  C.  L.  Vol.  VII.— 48.  753  *~  J  » 
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nf  nil  insurance  adjuster,^'  or  an  attorney  though  employed  on  » 
monthly  palai'v.^*  On  the  other  liand  it  liiis  been  held  that  a  "super- 
intendent" of  a  natural  gas  company,  who  is  not  a  general  manager,^ 
or  a  general  agent,  or  an  ofiicer  of  the  company,  but  whoso  principal 
duties  are  to  f^upcrintend  the  construction  of  trenches  and  the  layin,^ 
of  gap  }npes,  is  a  laborer  within  tlie  meaning  of  that  term  as  used  in  a 
r'tutute  giving  a  i)refcrencc  to  laborer?'  chums  for  wages  against  cor- 
porations;** and  such  a  statute  lui.-*  been  held  to  give  a  preference 
to  a  newspaper  mailing  clerk  but  not  to  a  newj^paper  editor.**  One 
who  advances  money  to  a  going  coii)oration  to  pay  off  claims  of  its 
laborers  is  not  entitled,  on  its  subsequent  insolvency,  to  any  prefer- 
ence over  other  creditors,  by  way  of  subrogation  to  the  liens  of  the 
laborers.*' 

769.  Government  Claims. — While  at  common  law  tlie  English  sov- 
ereign was  held  entitled  to  priority  of  payment  out  of  the  assets  of 
an  insolvent  debtor  as  against  unsecured  general  creditors,  in  this 
country  there  is  a  conflict  of  opinion  as  to  whether  there  exists  in 
any  political  subdivision  a  comnion-lnw  right  to  have  it«  debts  paid 
to  it  in  preference  to  other  creditoi's  when  the  debtor  is  insolvent;  " 
such  a  prerogative  right  being  allowed  to  the  state  in  some  jurisdic- 
tions and  denied  in-  others.**  Rut  even  where  the  priority  of  public 
claims  against  the  assets  of  an  insolvent  is  recognized,  it  is  held  that 
this  priority  is  defeated  where  the  insolvent,  for  a  valuable  considera- 
tion, assigns  all  his  property  to  trustees  by  a  deed  of  trust  for  the  equal 
benefit  of  all  his  creditors;*"  a  statute  providing  that  in  the  settle- 

witliin  the  meaning  of  Laws  1885,      17.  Notes:  29  L.R.A.  226;  1  L.R.A. 

cbap.   376,  giving  a   preference   to  (N.S.)  255;  8  Ann.  Cas.  116. 
claims    of    wages    of    "employees,      As  to  the  general  prerogative  rifht 

operatives,  and  laborers"  of  corpora-  of  the  federal  go\erumeiit  to  priority 

tions.  of  payment  from  the  estates  of  in- 

11.  Boston,  etc.,  R.  Co.  v.  Mercan—  solvent  debtors  see  United  State.s; 
tile  Trust,  etc.,  Co.,  8'2  Md.  535,  34  and  as  to  the  right  of  the  several  states 
Atl.  778,  38  L.K.A,  07.  in  this  respect  see  States.    And  in 

12.  Ijfwis  r.  Fisher,  SO  Wd.  339,  30  this  respect  as  to  their  several  rights 
At].  008,  45  A.  S-  K.  327,  26  L.R.A.  under  the  hankraptey  and  in8!)lveney 
'27ti-,  lionlon,  etc.,  R.  Co.  v.  Mercan-  states  see  B.vnkriptcv,  vol.  3,  p.  253 
tiie  Trust,  etc.,  Co.,  82  Md.  535,  34  e(  scg.;  In'.'^olvency. 

All.  778,  38  L.R.A.  97.  18.  State  v.  Marylaud  Bank,  6  Gill 

13.  I.atta  V.  Lonsdale,  107  Fed.  585,  &  J.  (Md.)  205,20  Am.  Dee.  561. 
47  C.  C.  A.  1,  52  L.R.A.  479  (iuvolv-      Nnte:  8  Ann.  Cas.  116. 

iiig  Arkansa.s  statute).  19.  Note:  8  Ann.  Cas.  116. 

14.  Peiidt  rgJist  v.  Vandis5,  124  Ind.  In  '  Cherry  v.  Territorv.  17  Okla. 
.1.-)!!.  24  N.  K.  724.  8  L.R.A.  84!).  221,  89  I'nc.  102,  8  L.R.A."(N.S.)  1254. 

15.  Miehigan  Tnist  Co.  v.  Grand  where  a  deposit  by  the  Territory  of 
Riipids  Democrat,  113  Mich.  G15,  71  Oklahoma  in  a  national  banking  eor- 
N.  W.  1102,  67  A.  S.  R.  486.  poralinn  could  not  be  traced,  it  was 

16.  Bank  of  Commence  t.  Lawrence  denied  priority  on  the  insoh'cnev  of 
Countv  Bank,  80  Ark.  197,  9(i  S.  W.  the  bank. 

749, 117  A.  S.  R.  85, 10  Ann.  Cas.  211.  20.  State  v.  Maryland  Bank,  6  GiU 
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ment  d  the  estate  of  on  insolyKit  debtor  in  tiie  court  of  probate  all 
taxes  are  entitled  to  prioiity  of  payment  has  been  held  applicable  to 
insolvent  corporations.^ 

770.  Bqultable  Preference  in  Case  of  Receivership. — ^Where  a  court 
of  equity  assumes  jurisdiction  to  foreclose  a  corporate  mortgage  and 
appoint  a  receiver  to  take  possession  of  the  mortgaged  property  such 
as  a  railroad  or,  it  would  seem,  the  plant  of  other  public  service  cor- 
porations, a  general  practice  which  originated  in  the  federal  courts 
has  grown  up  of  giving  preference  over  tlie  mort^;age  to  certain  claims 
or  operating  expenses  necessary  to  keep  the  plant  a  going  concern.* 
And  by  an  extension  of  this  principle  a  preference  has  been  given 
in  equity  to  wages  of  employees  of  a  private  corporation.'  On  the 
other  hand  where  the  statutes  of  the  state  have  expressly  provided  with 
regard  to  the  claims  which  shall  be  entitled  to  preference  in  the  dis- 
tribution of  the  assete  of  an  insolvent  corporation,  it  has  been  held 
that  a  court  of  equity  by  whom  a  receivw  haa  been  appointed  for  an 
insolvent  corporation  has  no  power  to  give  a  preference  to  other  claims 
not  included  in  the  statute.* 


Preferring  Oreditor$ 

771.  Majority  View  in  Genera!. — ^According  to  the  prevailing  view 
a  corporation,  though  insolvent,  may,  where  it  has  possession  and  con- 
trol of  its  property,  and  in  the  absence  of  fraud  or  statutory  restric- 
tion,  prefer  a  bona  fide  creditor  by  a  deed  of  trust  on  its  property, 
or  by  a  mortgage,  sale,  assignment,  or  otherwise."  It  would  seem  dear 


A  J.  (Md.)  20fi,  26  Am.  Deo.  561  and  78  N.  J.  Eq.  539,  80  AtL  557,  Ann. 

note;  State  v.  Foster,  6  Wyo.  199,  38  Cas.  1912B  1246  and  note. 
Pac.  926,  63  A.  S.  Rw  47,  29  LJEI.A.     6.  Brown  v.  Grand  Rapids  Pailor 

226  and  note.  Fomiture  Co.,  58  Fed.  236,  16  U.  S. 

Note:  8  Ann.  Cas.  116.  App.  221,  7  C.  C.  A.  225,  22  L.R.A. 

1.  T-'^'P^n  V.  Baldwin,  ete.,  Ki^.  817  and  note  (oaae  arising  in  Mich- 
Co.,  72  Conn.  57,  43  AU.  593,  1042,  igan) ;  American  Ezch.  Nat.  Bank  v. 
44  LJLA.  786.  Ward,  lU  Fed.  782,  48  C.  C.  A.  611, 

2.  Fosdick  v.  Sohall,  09  U.  S.  235,  55  L.B.A.  356;  (TBear  Jewelry  Co.  v. 
25  V.  B.  (L.  ed.)  339;  International  Yolfer,  106  Ala.  205,  17  So.  525,  54 
Tmst  Go.  v.  United  Coal  Co.,  27  Colo.  A.  S.  R.  31,  28  L.R.A.  707  (omrrul- 
246,  60  Pae.  621,  83  A.  8.  B.  60;  Mo-  ing  Corey  v.  Wadsworth,  99  Ala.  68, 
Ilhenny  v.  Binz,  80  Tex.  1,  13  8.  W.  11  So.  350,  42  A.  S.  B.  29,  23  L.BJL 
655,  26  A.  S.  R.  706.  618  and  other  earlier  cases) ;  Barrett 

Note:  3  Ann.  Gas.  707.  v.  Pollak  Co.,  108  Ala.  390, 18  So.  615, 

Bee  BsOBivEitfl.  54  A.  S.  R.  172;  Pollak  Co.  v.  Mns- 

8b  Drennen   v.   Meroantile   Trost,  oogee  Mfg.  Co.,  108  Ala.  467,  18  So. 

ete.,  Go.,  115  Ala.  592,  23  So.  164,  67  6U,  54  A.  S.  R.  165;  Corey  v.  Wads- 

A.  8.  B.  72,  39  L.^.  623;  LeHote  worth,  118  Ala.  488,  25  So.  603,  44 

«.  Bayet,  85  Miaa.  636,  38  So.  1,  3  L.B.A.  766,  overmling  09  Ala.  68, 

Ann.  Gas.  705  and  note.  11  So.  350,  42  A.  S.  B.  29,  23  L.R.A. 

i.  Massey  v.  Camden,  etc.,  B.  Co.,  618;  Wilson  «.  Stevens,  129  Ala.  630, 
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in  piinciplfi  tliat  the  property  of  a  corporation,  solvent  or  insolTentk 
bean  identically  tiie  same  rdation  to  the  creditors  of  such  corpora- 
tion as  the  property  of  an  individual  or  copartnership,  solvent  or  insol- 
vent,  sustains  to  the  creditors  of  the  individual  or  partnership;  and 
is  or  is  not  to  be  impr^sed  with  a  tnutt  character  upon  the  same  cir- 
cumstances and  under  the  same  conations  in  the  &st  case  as  in  the 
latter  two.*  It  has  been  held  that  corporations  axe  not  subject  to 
the  general  insolvent  laws,  and  that  therefore  though  an  insolvent 


29  So.  678,  87  A.  S.  B.  86;  Worthen  B.  628,  29  L.R.A.  830;  Butler  v.  Hai- 

V.  QnS&th,  59  Ark.  562,  28  S.  W.  286,  rison  Land,  etc.,  Co.,  139  Mo.  467,  41 

43  A.  S.  R.  60;  Smead  v.  Chandler,  71  S.  W.  234,  61  A.  S.  R.  464;  Shields 

Ark.  505,  76  S.  W.  1066,  65  L.RA.  v.  Hobart,  172  Mo.  491,  72  S.  W.  669, 

353;  Albany,  etc..  Iron,  etc.,  Co.  v.  95  A.  S.  R.  529;  Ames,  etc.,  Co.  v. 

Southern  Agricultural  Works,  76  Ga.  Hesiet,  19  Mont.  188,  47  Pac.  805, 

135,  2  A.  S.  R.  26;  Beach  v.  Miller,  61  A.  S.  R.  496;  National  Wall  Pa- 

130  111.  162,  22  N.  B.  464,  17  A.  S.  R.  per  Co.  v.  Columbia  Nat.  Bank,  63 
291;  Warren  «.  Columbus  First  Nat.  Neb.  234,  88  N.  W.  481,  56  LJR.A. 
Bank,  149  111.  9,  38  N.  £.  122,  25  121  (reviewing  authorities  in  state, 
L.R.A.  746;  Coleman  v.  Howe,  154  111.  but  holding  that  an  officer  cannot  be 
458,  39  N.  E.  725,  45  A.  S.  R.  133;  preferred) ;  Squire  v.  Princeton  Light- 
Illinois  Steel  Co.  «.  O'Donnell,  156  lU.  ing  Co.,  72  N.  J.  Eq.  883,  68  AtL  176, 
624,  41  N.  E.  185,  47  A.  S.  R.  246,  15  L.R.A.(N.S.)  657;  Sabin  u.  Co- 
31  L.R.A.  265;  Blair  v.  Illinois  Steel  lumbia  River  Lumber,  etc.,  Co.,  2S 
Co.,  159  lU.  350,  42  N.  £.  895,  31  Ore.  15,  34  Pae.  692,  35  Pac.  854,  42 
L.R.A.  269;  Crawfordaville  First  Nat.  A.  S.  R.  756;  Johnson  Co.  t>.  Mfller, 
Bank  tJ.  Dovetail  Body,  etc.,  Co.,  143  174  Pa.  St.  605,  34  Atl.  316,  52  A.  8. 
Ind.  650,  40  N.  E.  810,  62  A.  S.  R.  R.  833;  Sweeny  v.  Grape  Sugar  Ro- 
435;  Nathan  v.  Lee,  152  Ind.  232,  62  fining  Co.,  30  W.  Va.  443,  4  S.  B. 
N.  E.  987,  43  L.R.A.  820;  Nappanee  431,  8  A.  S.  R.  88;  Ford  «.  Hill,  92 
Canning  Co.  ti.  Reid,  159  Ind.  614,  Wis.  188,  66  N.  W.  115,  53  A.  S.  R. 
64  N.  E.  870,  1115,  59  L.R.A.  199;  902;  Slack  v.  Northwestern  Nat.  Bank, 
Buell  ti.  Buckingham,  16  la.  284,  85  103  Wis.  67,  79  N.  W.  51,  74  A.  S.  B. 
Am.  Dec.  616;  Garrett  v.  Buriington  841. 

Plow  Co.,  70  la.  697,  29  N.  W.  395,  Notes:  45  A.  S.  R.  828  ;  57  A.  S.  R. 
59  Am.  Rep.  461;  Warfield  v.  Marshall  76;  22  UR.A.  802;  15  Ann.  Caa.  1218; 
County  Co.,  72  la.  666,  34  N.  W.  467,  See  also  Ballin  v.  Merchants'  Exch. 
2  A.  S.  R.  263;  Rollins  v.  Shaver  Bank,  89  Wis.  278,  61  N.  W.  1118,  46 
Wagon,  etc.,  Co.,  80  la.  380,  45  N.  W.  A.  S.  R.  834,  27  L.R.A.  357;  Harle- 
1037,  20  A.  S.  R.  427;  Lexington  Life,  Haas  Drug  Co.  v.  Rogers  Drag  Co.» 
F,  &  M.  Ina.  Co.  v.  Page,  17  B.  Mon.  19  Wyo.  35,  113  Pae.  791,  Ann.  Cas. 
(Ky.)  412,  66  Am.  Dec.  165;  State  v.  1913E  181  and  note.  But  see  Hay- 
Maryland  Bank,  6  Gill  &  J.  (Md.)  wood  v.  Lincoln  Lumber  Co.,  64  Wis. 
205,  26  Am.  Dec.  661;  Sargent  v.  639,  26  N.  W.  184,  59  Am.  Rep.  466 
Webster,  13  Mete  (Mass.)  497,  46  note. 

Am.  Dec.  743;  Arthur  v.  Commercial,  6.  Hollins  v.  Brierfield  Coal,  eto^ 

etc..  Bank,  9  Smedes  &  M.  (Miss.)  Co.,  150  U.  S.  371,  14  S.  Ct.  127,  37 

394,  48  Am.  Dec.  719;  Larrabee  v.  U.  S.  (L.  ed.)  1113;  O'Bear  Jewelry 

Franklin  Bank,  114  Mo.  592,  21  S.  W.  Co.  v.  Volfer,  106  Ala.  205,  17  So. 

747,  36  A.  S.  R.  774;  La  Grange  525,  54  A.  8.  R.  31,  28  L.R.A.  707; 

Butter  Tub  Co.  v.  National  Bank  of  Pollak  Co.  v.  Muscogee  Mfg.  Co.,  108 

Commerce,  122  Mo.  154,  26  S.  W.  710,  Ala.  467,  18  So.  6U,  54  A.  S.  R.  16S. 

43  A.  S.  R.  558;  Schufeldt  v.  Smith,  Note:  46  A.  S.  B.  826. 

131  Mo.  280,  31  S.  W.  1039,  62  A.  S. 
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mdividual  ia  prohibited  by  such  laws  from  giving  preforenoes,  a  cor^ 
poration  may,  tiiough  izisolvent,  still  prefer  creditors.' 

772.  Minority  View. — ^In  a  number  of  jurisdictions,  even  in 
absence  of  statute  the  power  of  an  insolvent  corporation  to  prefer  one 
general  creditor  over  another  is  denied,  though  such  power  on  the 
part  of  an  individual  creditor  is  recognized.'  This  view  is  of  course 
based  on  a  strict  application  of  the  doctrine  that  the  assets  of  an 
insolvent  corporation  are  a  trust  fund  for  creditors .•  According  to 
the  view  taken  by  these  courts,  when  a  corporation  for  profit  becomes 
insolvent  and  ceases  to  carry  on  its  business  or  further  pursue  the 
purposes  of  its  creation,  it  cannot  then,  by  pledge  or  mortgage  of  tiie 
property  to  some  of  its  creditors  as  security  for  antecedent  debts,  with- 
out other  consideration,  create  valid  preferences  in  thdr  behalf  over 
'the  other  creditors,  or  over  a  general  assignment  thereafter  made  for 
the  benefit  of  creditors. ^'^  And  it  has  been  held  that  this  rule  applies 
even  though  the  ^sets  of  such  a  corporation  are  transferred  to  a  third 
party  for  the  purpose  of  enabling  him  to  create  a  preference  by  giving 
a  chattel  mortgage  to  one  of  the  corporation's  creditors.^^ 

773.  limitation  of  Minority  View. — The  doctrine  forbidding  pref- 
erences does  not  apply  where  the  corporation  is,  in  good  faith,  engaged 
in  its  usual  business,  although  it  may,  in  fact,  be  insolvent^*  And 
so  long  as  a  corporation  is  a  going  concern,  and  not  known  or  believed 


7.  Sai^ect  v.  Webster,  13  Mete.  9.  Rouse  v.  Merchants'  Nat.  Bank, 
(Mass.)  497,  46  Am.  Dec.  743.  46  Ohio  St.  493,  22  N.  E.  293,  l6  A. 

8.  Rouse  V.  Merchants'  Nat.  Bank,  S.  R.  644,  5  L.R.A.  378. 

46  Ohio  St.  493,  22  N.  B.  293,  15  10.  Rouse  v.  Merchants'  Nat.  Bank, 

A.  S.  R.  644,  5  L.R.A.  378;  Trades-  46  Ohio  St.  493,  22  N.  E.  293,  15  A. 

man  Pub.  Co.  v.  Knoxrille  Car  Wheel  S.  R.  644,  5  LJI.A.  378. 

Co.,  95  Tenn.  634,  32  S.  W.  1097,  49  11.  Furber  «.  Williams-PIower  Co., 

A.  S.  R.  943,  31  L.R.A.  593;  Memphis  21  S.  D.  228,  111  N.  W.  548,  15  Ann. 

Barrel,  etc.,  Co.  v.  Ward,  99  Tenn.  Cas.  1216,  8  Ii.R.A.(N.S.)  1259. 

172,  42  S.  W.  13,  63  A.  S.  R.  825;  12.  Larrabee  v.  Franklin  Bank,  114 

Adams,  etc.,  Co.  v.  Deyette,  5  S.  D.  Mo.  592,  21  S.  W.  747,  36  A.  S.  R. 

418,  59  N.  W.  214,  49  A.  S.  R.  887,  774;  Sabin  v.  Columbia  River  Lumber, 

8  S.  D.  119,  65  N.  W.  471,  59  A.  8.  etc.,  Co.,  26  Ore.  15,  34  Pac.  692,  36 

R.  751,  31  L.R.A.  497;  Furber  v.  Wil-  Pae.  854,  42  A.  S.  R.  766;  Tradesman 

liams-Flower  Co.,  21  S.  T>.  228,  111  N.  Pub.  Co.  u.  Knornlle  Car  Wheel  Co., 

W.  548,  15  Ann.  Cas.  1216  and  note,  95  Tenn.  634,  32  S.  W.  1097,  49  A. 

8  L.R.A.(N.S.)  1259;  Lyons-Thomas  S.  R.  943,  31  L.R.A.  593;  In  re  New 

Hardware  Co.  v.  Pory  Stove  Mfg.  Memphis   Gaslight   Co.   Cases,  105 

Co.,  86  TeT.  143,  24  S.  W.  16,  45  Tenn.  268,  60  S.  W.  206,  80  A.  S.  R. 

A.  8.  R.  829  and  note,  22  L.RJi..  802  880;  Lyons-Thomas  Hardware  Co.  v. 

and  note;  Fowler  v.  Bell,  90  Tex.  150,  Perry  Stove  &  Mfg.  Co.,  86  Tex.  143, 

37  S.  W.  1058,  59  A.  S.  R.  788,  39  24  S.  W.  16,  22  L.R.A.  802;  Harle- 

Ij.R~A.  254;  Conover  «.  Hull,  10  Wash.  Haas  Drug  Co.  v.  Rogers  Drug  Co., 

673,  39  Pac.  166,  45  A.  S.  R.  810  and  19  Wyo.  35,  118  Pae.  791,  Ann.  Cas. 

note;  Cook  v.  Moodv,  18  Wash.  114,  1013E  181. 

60  Pac.  1020,  63  A.  *S.  R.  872.  Notes:  67  A.  S.  B.  77;  16  Ann.  Caa. 

Note:  57  A.  8.  R.  77.  1220. 
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to  be  insolvent  by  its  officers  and  managers,  it  is  not  in  such  a  stale 
of  insolvency  as  to  preclude  it  from  executing  a  mortgage  on  its 
prqperty,  in  good  faith,  to  secure  a  debt  of  the  corporation,  though 
its  directors  are  also  liable  as  sureties  or  indorsers.^*  But  if  the  corpo- 
ration, after  suffering  continuous  losses  in  its  business  for  more  than  a 
year,  suspends,  and  then  executes  trust  deeds  of  the  greater  part  of 
its  assets,  with  a  view  of  preferring  certain  creditors,  such  preferences 
will  not  be  permitted  to  stand,  as  against  the  objection  of  other  cred- 
itors. The  corporation,  under  such  circumstances,  must  be  regarded 
as  having  attained  such  a  state  of  insolvency  that  all  its  creditors  are 
entitled  to  share  equally  in  the  distribution  of  its  assets^* 

774.  View  Upholding  Preference  Given  Stockholder  or  Officer.— 
Even  in  jurisdictions  where  the  question  as  to  the  general  right  to 
prefer  creditors  is  not  settled  or  where  the  view  is  taken  that  the 
insolvency  of  a  corporation  does  not  deprive  it  of  the  power  to  prefer' 
bona  fide  creditors,  the  authorities  are  divided  again  on  the  question 
whether  the  corporation  may  by  a  transfer  of  its  j^sets  or  otiierwise 
prefer  a  creditor  who  is  also  a  director  or  managing  officer  of  tiie 
corporation ;  but  the  weight  of  autliority  allows  such  a  preference.** 
The  cases  so  holding  proceed  on  the  view  that  the  trust  fund  doctrine 
is  applicable  only  in  Uie  sense  that  corporate  assets  must  be  applied  to 
the  payment  of  corporate  debts  before  any  distribution  among  tho 

13.  Sanford  Fork*  &  Tool  Co.  ».  Crawfordsville  First  Nat.  Bank  v. 
Howe,  157  U.  S.  312,  15  S.  Ct.  G21,  DovetaU  Body,  etc.,  Co.,  143  Ind.  550, 
39  U.  8.  (L.  ed.)  713;  Sabin  v.  Co-  40  N.  E.  810,  52  A.  S.  R.  435;  Nap- 
lumbia  River  Lumber,  etc.,  Co.,  25  panee  Canning  Co.  v.  Reid,  159  Ind. 
Ore.  15,  34  Pac.  692,  35  Pac.  854,  42  614,  64  N.  E.  870,  1115,  59  L.R.A. 
A.  S.  R.  756.  See  also  Harie-Haaa  199;  Buell  v.  Buckingham,  16  la.  284, 
Drug  Co.  V.  Rogers  Drug  Co.,  19  Wyo.  86  Am.  Dec.  516;  Garrett  v.  Bur- 
35,  113  Pae.  791,  Ann.  Caa.  1913E  lington  Plow  Co.,  70  la.  697,  29  N.  W. 
181.  See  infra,  par.  776,  as  to  pre-  395,  59  Am.  Eep.  461;  Warfield  v. 
ferring  claims  on  which  an  officer  is  Marshall  Comity  Canning  Co.,  72  la. 
a  surety  or  similarly  liable.  666,  34  N.  W.  467,  2  A.  S.  R.  263 ; 

14.  Trade  Pub.  Co.  v.  Knoxville  Car  Rollins  v.  Shaver  Wagon,  etc.,  Co.,  80 
Wheel  Co.,  95  Tenn.  634,  32  S.  W.  la.  380,  45  N.  W.  1037,  20  A.  S.  R. 
1097,  49  A.  S.  E.  943,  31  L.R.A.  593.  427;  Lexington  L.,  etc..  Lis.  Co.  v. 

16.  Brown  v.  Grand  Rapids  Parlor  Page,  17  B.  Mod.  (Ky.)  412,  66  Am. 
Furniture  Co.,  58  Fed.  286,  16  U.  S.  Dec.  165;  SatKent  v.  Webster,  13 
App.  221,  7  C.  C.  A.  225,  22  L.R.A.  Mete.  (Mass.)  497,  46  Am.  Dec  74rj; 
817  and  note  (case  arising  in  Michi-  Schufeldt  v.  Smith,  131  Mo.  280,  31 
gan) ;  American  Kich.  Nat.  Bank  v.  S.  W.  1039,  52  A.  S.  R.  628,  29  L.R.A. 
Ward,  111  Fed.  782,  48  C.  C.  A.  611,  830;  Butler  t».  Harrison  Land,  etc., 
55  L.R.A.  356  (case  arising  in  Mis-  Co.,  139  Mo,  467,  41  S.  W.  234>  61 
souri) ;  Corev  v.  Wadsworth,  118  Ala.  A.  S.  R.  464. 

488,  25  So.  503,  44  L.R.A.  766,  over-  Notes:  45  A.  S.  R.  833;  22  L.R.A. 
ruling  99  Ala.  68, 11  So.  350,  42  A.  S.  805;  15  Ann.  Gas.  1224.  But  see  La 
R.  29,  23  L.R.A.  618;  Wilson  v.  Ste-  Grange  Butter  Tub  Co.  v.  National 
vens,  129  Ala.  630,  29  So.  678,  87  A.  Bank  of  Commerce,  122  Mo.  154,  26 
S.  R.  86;  Worthen  v.  Griffith,  59  Ark.  8.  W.  710,  43  A.  S.  B.  668. 
662,  28  S.  W.  286,  43  A.  S.  R.  60; 
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sfcookfaolders  can  be  made ;  and  that  where  a  court  of  equity  takes 
possession  and  control  of  such  property  on  some  general  principle 
of  equity  jurisdiction,  wholly  independent  of  any  idea  that  the  prop- 
erty constitutes  a  trust  fund,  it  will  be  administered  for  the  equal 
benefit  of  the  corporate  creditors.^'  So  the  fact  that  the  stockholder 
or  officer  of  the  corporation,  as  such,  participated  in  the  Ixaiisaction 
by  which  he  was  given  a  preference  over  other  creditors,  has  been 
held  not  to  invalidate  the  preference.^*  And  it  has  also  been  held 
that  the  fact  that  officers  of  the  corporation  have  contracted  debts  on 
the  part  of  the  corporation  in  excess  of  the  limit  prescribed  by  its 
charter  does  not  deprive  them  of  the  right  in  case  of  the  insolvency 
of  the  corporation  to  take  security  for  the  payment  of  their  claims 
against  the  corporation.^*  Where  the  officers  of  a  corporation  prefer 
themselves  as  creditors  the  courts  will,  however,  closely  scrutinize  the 
bona  fides  of  the  transaction  and  will  cast  on  them,  as  in  case  of  other 
dealings  between  a  corporation  and  its  officers,  the  burden  of  showing 
good  faith.^o  A  fortiori  the  mere  fact  that  the  creditor  preferred  was 
a  near  relation  or  even  the  wife  of  an  officer  of  the  insolvent  corpora- 
tion should  not  render  the  preference  invalid.* 

775,  View  Denying  Validity  of  Preference  Oiven  Stockholder  or 
Officer. — In  jurisdictions  in  which  the  trust  fund  doctrine  obtains* 
an  insolvent  corporation  of  course  has  no  power  to  prefer  the  debt 


16.  American  Exch.  Nat.  Bank  v.  N.  W.  467,  2  A.  S.  R.  263;  Schufeldt 
Ward,  Ul  Fed.  782,  48  C.  C.  A.  611,  v.  Smith,  131  Mo.  280,  31  S.  W.  1039, 
65  L.R.A.  3&6;  Worthen  v.  Griffith,  59  52  A.  S.  R.  628,  29  L.RA..  830. 
Ark.  562,  28  S.  W.  286,  43  A.  S.  R.     Notes:  57  A.  S.  R.  77;  16  Ann.  Cos. 
50;  Crawfordsvilje  First  Nat.  Bank  1223. 

V.  Dovetail  Body,  etc,  Co.,  143  Ind.      19.  Garrett  v.  Burlington  Plow  Co., 

550,  40  N.  E.  810,  52  A.  S.  R.  435  ;  70  la.  697,  29  N.  W.  395,  59  Am.  Rep. 

Nappanee  Canning  Co.  v.  Reid,  159  461;   Warfield   v.   Marshall  County 

Ind.  614,  64  N.  B.  870, 1115,  59  L.R.A.  Canning  Co.,  72  la.  666,  34  N.  W.  467, 

199;  Butler  «.  Harrison  Land,  etc,  2  A.  S.  R.  263.. 
Co.,  139  Mo.  467,  41  S.  W.  234,  61     20.  Brown  «.  Grand  Rapids  Parlor 

A.  S.  R.  464;  Ames,  etc,  Co.  v.  Heslet,  Furniture  Co.,  58  Fed.  286,  16  U.  S. 

19  Mont.  188,  47  Pac  805,  61  A.  8.  App.  221,  7  C.  C.  A.  225,  22  L.R.A. 

R.  496.   See  supra,  par.  169.  817 ;  American  Exch.  Nat.  Bank  v. 

17.  O'Bear  Jewelry  Co.  v.  Volfer,  Ward,  111  Fed.  782,  48  C.  C.  A.  611, 
106  Ala.  205,  17  So.  625,  64  A.  S.  B.  65  L.B.A.  3S6;  Sehnfeldt  v.  Smith, 
31,  28  L.R.A.  707.  131  Mo.  280,  31  S.  W.  1039,  62  A.  8. 

18.  Brown  v.  Grand  Rapids  Parlor  B.  628,  29  L.RA.  830. 

Furniture  Co.,  68  Fed.  286,  16  U.  S.      1.  Rollins  v.  Shaver  Wagon,  etc, 

App.  221,  7  C.  C.  A.  225,  22  L.RA.  Co.,  80  la.  380,  46  N.  W.  1037,  20 

817;  Corey  v.  Wadsworth,  118  Ala.  A.  S.  R.  427.    See  also  Ulinoia  Steel 

488,  25  So.  50S,  44  L.R.A.  766;  Nap-  Co.  v.  O'Donnell,  156  lU.  624, 41  N.  E. 

panee  Canning  Co.  v.  Reid,  159  Ind.  185,  31  L.R.A.  266;  Blair  v.  IDiiuns 

614,  64  N.  E.  870,  1116,  59  L.R.A.  Steel  Co.,  159  UL  360,  42  N.  B.  89S, 

199;  Buell  v.  Buckingham,  16  la.  284,  31  LJIA.  269. 
86  Am.  Dec  516;  Warfleld  v.  Marshall     8.  Sea  fupra,  par.  160. 
County  Canning  Co.,  72  la.  666,  34 
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of  one  of  its  officers  or  stockholders;  •  and  many  courts  take  the  view 
that  an  insolvent  corporation,  though  the  general  right  to  prefer  cred- 
itors may  exist,  cannot  prefer  a  creditor  who  is  also  a  director  or 
managing  officer  of  the  corporation.*  So  it  has  been  held  that  where 
one  corporation  is  the  mere  offshoot  of  another  corporation  to  which 
it  is  indebted,  the  officers  of  the  debtor  corporation  being  under  the 
full  control  of  the  officers  of  the  other  or  bdng  the  same  persons,  the 
rule  prohibiting  the  directors  of  an  insolvent  corporation  to  prefer 
themselves  is  fully  applicable,  and  a  preference  granted  by  the  former 
corporation  to  the  latter  has  been  held  invalid."  It  would  seem  that 
the  position  denying  the  right  of  directors  of  ajx  insolvent  corpora- 
tion to  obtain  a  preference  by  way  of  security  for  or  payment  of  debts 
due  them  by  the  corporation,  should  not  be  founded  upon  the  trust 
fund  dodx-ine,  but  is  sustainable  upon  the  theory  that  it  is  inequitable 
that  a  director,  whose  position  as  to  knowledge  of  conditions  and  power 
to  act  for  the  corporation  gives  him  an  advantage,  should  be  permitted 
to  protect  his  own  claim  to  the  detriment  of  others,  at  a  time  when  it 
is  apparent  that  all  the  unsecured  debts  of  the  corporation  are  equally 
in  peril,  and  that  all  of  them  cannot  be  paid.*  Where  a  corporation 
is  still  a  going  concern  security  given  a  director  for  a  past  indebt- 
edness and  for  present  advances  or  loan  of  his  credit,  made  in  good 
faith  to  enable  the  corporation  to  continue  its  business,  cannot,  it 
would  seem,  under  the  strictest  view  of  the  trust  fund  doctrine, 


8.  Portland  Consol.  Min.  Co.  «.  597,  18  Atl.  181,  27  A.  S.  R.  767,  6 
Bossiter,  16  S.  D.  633,  94  N.  W.  702,  L.R.A.  361;  Haywood  v.  Lincoln  Lum- 
102  A.  S.  R.  726  J  Scott  v.  Farmers',  ber  Co.,  64  Wis.  639,  26  N.  W.  184, 
etc.,  Bank,  97  Tei.  31,  76  S.  W.  7, 104  59  Am.  Rep.  466  not«;  Slack  t>.  North- 

A.  S.  R.  835.  western  Nat.  Bank,  103  Wis.  57,  79 
4.  Tatum  v.  Leigh,  136  Ga.  791,  N.  W.  51,  74  A.  S.  R.  841;  Durlacker 

72  S.  E.  236,  Ann.  Cas.  1912D  216;  v.  Frazer,  8  Wyo.  58,  55  Pac.  306, 
Beach  tJ.  Miller,  130  HI.  162,  22  N.  80  A.  S.  R.  918.    See  also  Drnry  t». 

B.  464, 17  A.  S.  R.  291  and  note;  War-  Cross,  7  Wall.  299,  19  U.  S.  (L.  ed.) 
rea  v.  Columbus  First  Nat.  Bank,  149  40 ;  Sanf ord  Ford,  etc.,  Co.  v.  Howe, 
10.  9,  38  N.  E.  122,  25  L.R.A.  746;  157  U.  S.  312,  15  S.  Ct.  621,  39  U.  S. 
Atlas  Nat.  Bank  of  Chicago  v.  More,  (L.  ed.)  713;  Sweeny  v,  Orape  Sugar 
152  111.  528,  38  N.  E.  684,  43  A.  S.  Co.,  30  W.  Va.  443,  4  S.  B.  431,  8  A. 
R.  274;  Hlinoia  Steel  Co.  tj.  O'Donnell,  S.  R.  88. 

156  in.  624,  41  N.  E.  185,  47  A.  S.  R.  Notes:  45  A.  S.  R.  833;  57  A.  S.  R. 
245,  31  L.R.A.  265;  Blair  v.  lUinois  77;  22  L.R.A.  807;  15  Ann.  Cas.  122L 
Steel  Co.,  159  Dl.  350,  42  N.  E.  895,  6.  Campbell  Printing  Press,  ete^ 
31  L.R.A.  269;  Campbell  Printing  Co.  v.  Harder,  50  Neb.  283,  69  N.  W. 
Press,  etc.,  Co.  tj.  Marder,  50  Neb.  774,  61  A.  S.  R.  573;  Slack  v.  North- 
283,  69  N.  W.  774,  61  A.  S.  R.  573;  western  Nat.  Bank,  103  Wis.  57,  79 
National  Wall  Paper  Co.  v.  Columbia  N.  W.  51,  74  A.  S.  R.  841. 
Nat.  Bank,  63  Neb.  234,  88  N.  W.  6.  Olney  v.  Conanicut  Land  Co.,  1$ 
481,  56  L.R.A.  121;  Hill  t7.  Pioneer  R.  I.  597,  18  Atl.  181,  27  A.  S.  B. 
Lumber  Co.,  113  N.  C.  173,  18  S.  E.  767,  5  L.R.A.  361;  Harle-Haaa  Drofir 
107,  37  A.  S.  R.  621,  21  L.R.A.  560;  Co.  u.  Rogers  Drug  Co.,  19  Wyo.  36, 
Olney  v.  Conanicut  Land  Co.,  16  R.  I.  113  Pac.  791,  Ann.  Cas.  1913E  ISL 
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be  deemed  invalid  as  an  unlawful  preference  though  the  corporation 
may  have  been  in  fact  insolvent'  The  rule  which  prohibits  an  inaol- 
vent  corporation  from  preferring  its  stockholders  has  been  extended  to 
prohibit  an  insolvent  corporation  from  prefwring  another  corporation 
in  which  its  stockholders  or  directors  are  the  principal  stockholders 
or  directors.^  Though  an  insolvent  corporation  cannot  prefer  a 
director  or  officer,  the  mere  relationship  of  a  creditor  to  one  or  more 
of  its  directors  or  officers  will  not  prevent  the  giving  of  a  valid  secur- 
ity as  a  preference  to  such  creditor.'  Such  preference  may  even  be 
given  to  the  wife  of  a  director  or  officer  of  the  corporation,  provided 
no  pecuniary  advantage  is  thereby  obtained  by  s\ich  director  or 
officer.'** 

776.  Preferring  Claim  on  Which  Director  Is  Surety,  etc. — ^In  juris- 
dictions in  which  the  right  to  prefer  a  creditor  director  is  upheld,  the 

same  right  on  the  part  of  the  corporation  to  prefer  a  creditor  where 
a  director  is  listble  as  indorser,  etc.,  is  also  upheld,'^  and  a  like  right 
seems  to  have  been  recognized  where  a  preference  to  a  creditor  who  is  a 
director  is  not  allowed.^^  On  the  other  hand  there  are  cases  denying 
the  right  of  an  insolvent  corporation  to  prefer  a  creditor  where  a 
director  is  also  Hable  for  the  debt  as  indorser,  surety,  or  the  like.*' 

777.  Preferences  Acquired  through  Legal  Proceedings. — The  view 
that  the  right  of  creditors  to  proceed  by  ordinary  processes  of  law 
against  an  insolvent  corporation  to  collect  their  demands  exists  as 
fully  as  though  the  debtor  were  an  individual  instead  of  a  corporation 

7.  Sanford  Fork,  etc.,  Co.  «.  Howe,  10.  Blair  v.  Illinoia  Steel  Co.,  159 

157  U.  S.  312,  15  S.  Ct.  621,  31  U.  111.  350,  42  N.  E.  895,  31  L.R^.  269. 

S.  (L.  ed.)  713;  Illinois  Steel  Co  v.  11.  Brown  v.  Grand  Rapids  Parlor 

O'Donnell,  166  111.  624,  41  N.  E.  185,  Furniture  Co.,  58  Fed.  286,  16  U.  S. 

47  A.  S.  E.  245,  31  L.R.A.  265;  Sabin  App.  221,  7  C.  C.  A.  225,  22  L.R.A. 

V.  Columbian  Fuel  Co.,  25  Ore.  15,  34  817  {case  arising  in  Michigan) ;  Worth- 

Pac.  692,  35  Pac.  854,  42  A.  S.  R.  in  v.  Griffith,  59  Ark.  562,  28  S.  W. 

756;  Singer  v.  Salt  Lake  City  Copper  286,  43  A.  S.  R.  50;  Nappanee  Can- 

Mfg.  Co.,  17  Utah  143,  53  Pac.  1024,  ning  Co.  v,  Reid,  159  Ind.  614,  64  N. 

70  A.  S.  R.  773;  Harle-Haas  Drug  Co.  870,  1115,  59  L.R.A.  199. 

V.  Rogers  Drug  Co.,  19  Wyo.  35,  113  Note :  15  Ann.  Cas.  1223. 

Pac.  791,  Ann.  Cas.  1913E  181.   And  jg.  Blair  v.  Illinois  Steel  Co.,  159 

see  supra,  par.  461  «t  seq.,  as  to  deal-  m  350  42      e.  895,  31  L.B.A.  269; 

in^  generally  between  the  con>oration  R^^kfo^d  Wholesale  Grocery  Co. 

and  Its  directors  or  other  office^  Standard  Grocery  &  Meat  Co.,  175  Ul 

Co  '  lo'T'^vi  ^ %  ¥  1       «  N.  E.  ^,      A.  S.  E.  205. 

A   R  T?  ft«  '  IS-  Campbdl  Plintinff  Press,  etc., 

NoUrifAnn.  Cas.  1224.  S?"  2?!^ 

9.  HUnois  Steel  Co.  v.  O'DonneU,  774,  61  A.  S.  B.  673;  Naticmal  Wall 
156  HI.  624,  41  N.  E.  185,  47  A.  S.  R.  Paper  Co.  k.  Columbia  Nat.  Bank,  63 
245,  31  L.R.A.  265  (preferring  mother  Neb.  234,  88  N.  W.  481,  66  LAJL 
*£  directors);  Blair  v.  Illinois  Steel  121. 

Co.,  169  HI.  350,  42  N.  E.  895,  31      Note:  16  Ann.  Cas.  1223. 
L.KJL.  269. 
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has  unquestionably  the  support  of  the  great  weight  of  authority.** 
Thus  a  creditor,  knowing  a  corporate  debtor  to  be  insolvent,  may 
attach  its  property,  and  by  so  doing  obtain  a  lien  and  preference 
which  other  creditors  cannot  compel  him  to  surrender  or  i^are  with 
them ;  and  this  right  has  been  extended  to  a  creditor  who  was  also 
a  director  of  the  insolvent  corporation,'*  and  to  one  who  though 
not  a  director  was  advised  by  a  director  to  attach.*'  It  would  also 
seem  on  principle  that  the  insolvency  of  a  corporation  does  not  convert 
its  property  into  a  trust  fund  for  the  benefit  of  its  creditors,  so  as  to 
prevent  it  from  confeaaing  a  judgment  and  thereby  giving  a  pref- 
erence to  one  of  its  creditors;  and  it  has  been  held  that  the  directors 
of  an  insolvent  corporation  have  power  to  authorize  a  judgment  note 
to  be  given  by  the  corporation  to  take  up  a  note  guaranteed  by  its 
directors  and  given  for  money  borrowed  and  used  for  corporation  pur- 
poses during  its  solvency.'"  On  the  other  hanii  in  jurisdictions  in 
which  the  so-called  trust  fund  doctrine  is  fully  recognized  the  right 
of  a  creditor  of  an  insolvent  corporation  indirectly  to  acquire  a  pref- 
erence over  other  creditors  through  judicial  proceedings  with  the 
connivance  of  the  corporate  officer  is  denied.*"  And  the  broad  rule 
has  been  laid  down  that  the  assets  of  an  insolvent  corporation  become, 
from  the  date  of  its  assured  insolvency,  a  trust  fund  for  equal  distribu- 
tion among  its  creditors;  and  that  afterward  none  of  them  can  obtain 
priority  by  an  attachment  or  recovering  a  judgment  and  levying  an 
execution  against  the  corporation.'  Where  this  view  obtains  a  corpo- 


14.  Davis  V.  H.  B.  Claflin  Co.,  63  17.  La  Grange  Batter  Tub  Co.  «. 
Ark.  157,  38  S.  W.  662,  1117,  41  S.  National  Bank  of  Commerce,  122  Mo. 
W.  996,  58  A.  S.  B.  102,  35  L.R.A.  154,  26  S.  W.  710,  43  A.  S.  R.  558. 
776;  La  Grange  Butter  Tub  Co.  v.  18.  Crawfordsville  First  Nat.  Bank 
National  Bank  of  Commerce,  122  Mo.  v.  Dovetail  Body,  etc.,  Co.,  143  Ind, 
154,  26  S.  W.  710,  43  A.  S.  B.  558  ;  550,  40  N.  E.  810,  52  A,  S.  R.  435; 
Squire  v.  Princeton  Lighting  Co.,  72  Ford  v.  HUl,  92  Wis.  188,  66  N.  W. 
N.  J.  Eq.  883,  68  Atl.  176,  15  L.B.A.  115,  53  A.  S.  R.  902. 

(N.S.)  657;  Reynolds  v.  Reynolds  19.  Rockford  Wholesale  Grocery  Co. 
Lumber  Co.,  169  Pa.  St.  626,  32  Atl.  «.  Standard  Grocery,  etc.,  Co.,  175 
537,47  A.  S.  B.  935;  Sweeny  V.  Grape  lU.  89,  51  N.  E.  642,  67  A.  S.  B. 
Sugar  Refining  Co.,  30  W.  Va.  443,  205. 

4  S.  E.  431,  8  A.  S.  R.  88;  Black  v.  20.  Adams,  etc.,  Co.  v.  Deyette,  5 
Northwestern  Nat.  Bank,  103  Wis.  57,  S.  D.  418,  59  N.  W.  214,  49  A.  S.  R. 
79  N.  W.  51,  74  A.  S.  R.  841.  887,  8  S.  D.  118,  65  N.  W.  471,  59 

Note:  22  L.B.A.  808.  But  see  Calu-  A.  S.  B.  751,  31  L.R.A.  497;  Memphis 
met  Paper  Co.  v.  Haskell  Show  Print-  Barrel,  etc.,  Co.  tj.  Ward,  99  Tenn.  172, 
ing  Co.,  144  Mo.  331,  45  S.  W.  1115,  42  S.  W.  13,  63  A.  S.  R.  825;  Conover 
66  A.  S.  R.  425.  v.  Hull,  10  Wash.  673,  39  Pae.  166,  45 

15.  BalKn  v.  Merchants'  Exch.  Bank,  A.  S.  R.  810. 

89  Wis.  278,  61  N.  W.  1118,  46  A.  S.  1.  Memphis  Barrel,  etc.  Co.  v.  Ward, 
R.  834,  27  L.B.A.  357.  99  Tenn.  172,  42  S.  W.  13,  63  A.  S. 

16.  Rollins  V.  Shaver  Wagon,  etc.,  B.  825;  Voightman  &  Co.  v.  Southern 
Co.,  80  la.  380,  45  N.  W.  1037,  20  B.  Co.,  123  Tenn.  452, 131  S.  W.  982, 
A.  S.  R.  427.  Ann.  Cas.  1912C  211.    In  Memphia 
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ration  cEoiziot  confeea  a  judgment '  or  coUusively  permit  one.*  So  if 
an  insolvent  corporation  is  prohibited  by  statute  from  giving  a  volun- 
tary preference  to  a  creditor,  it  has  been  held  that  as  a  confession  of 
judgment  is  "not  a  passive  but  an  active  act"  on  the  part  of  the  debtor, 
it  cannot  confess  a  judgment  and  thereby  create  a  preference,  though  it 
might  suffer  a  judgment  to  be  recovered  against  it  by  default  when 
it  has  no  defense  to  the  debt,  and  hereby  petmit  a  preference  to  be 
secured.* 

778.  Statutes  Prohibitisig  Preferences.— In  many  jurisdictions 
statutes  have  been  enacted  prohibiting  the  preference  of  creditors  by 
an  insolvent  corporation.  In  some  jurisdictions  such  preferences  are 
absolutely  prohibited,  but  in  others  the  validity  of  the  preference 
depends  upon  the  intent  of  the  parties,  the  length  of  time  such  pref- 
erences are  made  prior  to  winding  up  proceedings,  the  amount  of 
property  preferred,  or  the  manner  in  which  the  preference  is  made.* 
Such  a  statute  does  not  affect  a  preference  secured  by  the  levy  of  attach- 
ment prior  to  its  enactment.*  A  prohibition  of  an  assignment  by  a 
corporation  for  the  benefit  of  its  creditors  applies  to  a  transfer  which 
is  such  in  effect '  and  invalidates  a  transfer  to  a  single  creditor  made 
in  connection  with  an  assignment  of  the  residue  of  the  corporate  assets 
for  the  benefit  of  creditors.*  It  has  been  held  tiiat  tiie  general  insol- 
vency laws  prohibiting  insolvent  individuals  from  giving  preferences 
did  not  apply  to  corporations  and  tiiat  therefore  their  existing  right 
to  do  so  was  not  affected  thereby.* 

779.  What  Law  Governs  Federal  Receiverships  and  Foreign  Cor- 
porations.— Where  the  assets  of  an  insolvent  corporation  are  in  tiie 

Barrel,  etc.,  Co.  v.  Ward,  99  Tenn.  97  Va.  74,  33  8.  E.  382,  76  A.  S.  B, 

172,  42  S.  W.  13,  63  A.  S.  R.  825,  770,  45  LJIA.  243. 

when  the  validity  of  the  lien  was  de-  5.  Banrett  v.  Pollok  Co.,  108  Ala. 

nied,  the  court  said:  "The  general  rule  390,  18  So.  616,  64  A.  S.  B.  172; 

iB  well  settled  that  no  lien  by  attach-  Davis  v.  H.  B.  Claflin  Co.,  63  Ark. 

ment,  execution,  or  other  legal  process,  157,  38  S.  W.  662, 1117,  41  8.  W.  996, 

can  be  obtained  upon  trust  property,  68  A-  S.  B.  102,  36  LJIA.  776; 

except  subject  to  existing  equities."  O'Brien  v.  East  River  Bri<^e  Co.,  161 

2.  Hill  V.  Pioneer  Lumber  Co.,  113  N.  Y.  539,  56  N.  E.  74,  48  L.R.A,  122. 
N.  C.  173,  18  S.  E.  107,  37  A.  S.  B.  Note:  16  Ann.  Cas.  1224. 

621,  21  L.R.A.  560;  Adams,  etc.,  Co.   ,  ^-  Co..  63 

Deyette,  5  S.  D.  418,  59  N.  W.  214,  ^^l^'^f.^.  W  66^1117^  S. 
49  A.  S.  R.  887,  8  S.  D.  119,  65  N.  W  996,  53  A.  B.  B.  M2,  36  LJi.A. 

W.  471,  59  A.  S.  R.  751,  31  L.RA.         p     ,       «  „.  .  „„ 

'  ^  7.  Gonely  n.  CoHina,  119  Mich.  619, 

M  .    00  T  T>  A   Qno  78  N.  W.  566,  44  L.R.A.  844. 

Note:  22  L.R  A.  809.  Larrabee  t;.  Franklin  Bank,  114 

3.  Portl^d  Consol.  Mm  Co  e.  jfo.  592,  21  S.  W.  747,  35  A.  S.  R. 
Sossiter  16  S.  a  633,  94  N-  W.  702.  774.  s«  also  Barrett  Pollak  Co.. 
102  A.  S.  K.  726;  Conover  v.  Hull,  108  Ala.  390,  IS  So.  615,  54  A.  S.  R- 
10  Wash.  673,  39  Pao.  166, 45  A.  8.  B.  172. 

810.  9.  Sargent  «.  Webster,  13  Mete 

4.  Tate  v.  Commercial  Bldg.  Assoc.  (Mass.)  497,  46  Am.  Dee.  743. 
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hands  of  a  federal  court  for  distribution  the  validity  of  prefereneoe 
by  the  corporation  is  determined  by  the  rule  adopted  by  the  highest 
court  of  the  state  in  which  the  case  arises.^'*  It  has  been  held  that 
in  case  of  an  insolvent  corporation  doing  business  in  a  state  other 
than  that  by  which  it  was  created,  the  validity  of  a  preferential  trans- 
fer of  property  in  that  state  is  governed  by  the  lex  rei  sitae.'^  And  a 
like  rule  has  been  applied  to  a  preference  acquired  by  the  levy  of  an 
attachment.^'  Conversely  it  has  been  held  tiiat  a  general  statute  of 
the  state  by  which  the  corporation  was  created,  prohibiting  insolvent 
corporations  from  giving  preferences,  has  no  such  extraterritorial  force 
sa  to  invalidate  a  transfer  or  assignment  in  another  state,  wherein  the 
right  of  insolvent  corporations  to  give  preferences  is  recognized." 
So  it  has  been  held  that  a  statute  of  the  state  creating  the  corporation 
providing  for  the  dissolution  of  attachments  levied  within  a  certain 
time  before  the  appointment  of  a  receiver  of  a  corporation,  has  no 
application  to  legal  proceedings  in  another  state.^* 


780.  In  General. — Lord  Holt  is  reported  to  have  said  (Anonymous, 
12  Mod.  559)  that  "a  corporation  is  not  indictable,  but  the  par- 
ticular members  of  it  are."  On  the  strength  of  this  statement 
it  has  been  said  by  the  early  writers  that  a  corporation  was  not 
indictable  at  common  law,  and  this  view  has  been  taken  by 
the  courts  in  some  of  the  earlier  cases.^*    The  broad  rule  is 

10.  Smith  Middlingfa  Purifier  Co.  v.  torted  from  Lord  Holt  the  bitter  com- 

McGroarty,  136  U.  S.  237,  10  S.  Ct.  plaint  of  his  reporters,  "that  the  stuff 

1017,  34  U.  S.  (L.  ed.)  346;  American  whieb  they  published  would  make  pos- 

Gxch.  Nat.  Bank  of  New  York  v.  terity  think  ill  of  bis  nnderstanmi^;, 

Ward,  m  Fed.  782,  49  C.  C.  A.  611,  and   that   of  his   brethren   on  the 


11.  Fowler  «.  Bell,  90  Tex.  150,  37  16.  Notes:  5  Ann.  Cas.  413;  2  Brit- 
S.  W.  1058,  59  A.  S.  R.  788,  39  L.R.A.  ish  Rul.  Cas.  231. 

254.  See  Foreign  Corpchiations,  as  to  Thus  in  State  v.  Great  Works  HilL, 

the  general  validity  of  acts  of  foreign  etc.,  Co.,  20  Me.  41,  37  Am.  Dee. 

corporation  forbidden  by  the  laws  of  38,  the  broad  rule  is  laid  down  that 

a  state  in  which  it  does  business  thongh  a  corporation  cannot  commit  a  erima 

authorized  by  the  laws  of  the  state  of  or  misdemeanor,  nor  by  any  positiTa 

its  creation.  or  affirmative  act,  as  a  eorpozation, 

12.  Voightman  &  Co.  v.  Southern  iijcite  others  to  do  so,  the  eourt 
R.  Co.,  123  Tenn.  452, 131  S.  W.  982,  saying:  "A  corporation  is  oreated  hj 
Ann.  Cas.  1912C  211.  law  for  certain  beneficial  purposcB. 

13.  Warren  v.  Columbus  First  Nat.  They  can  neither  commit  a  crime  m 
Bank,  149  lU.  9,  38  N.  E.  122,  25  misdemeanor,  by  any  positive  or  af- 
L.R.A.  746.  flrmative  act,  nor  incito  others  to  do 

14.  Ward  «.  Connecticut  Pipe  Hfg.  so,  as  a  corporation.  While  assembled 
Co.,  71  Conn.  345,  41  Atl.  1057,  71  at  a  corporate  meeting,  a  majority 
A.  S.  R.  207,  42  Ii.R.A.  706.  may  by  a  vote  entered  npon  tiieir 

16.  It  may  well  be  doubted  T^cther  records  require  an  agent  to  commit 

this  is  not  one  of  those  cases  which  ex-  a  battery :  but  if  he  does  so,  it 
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now  well  settled,  however,  that  a  corporation  is  criminally  liable,^' 
and  this  rule  appUes  as  well  to  acts  of  nonfeasance  as  to  those  of 


eannot  be  regwded  as  a  oarpomte 
aetf  for  which  the  corporation  can  be 
indicted.  It  would  be  stepping  aside 
altogether  from  their  corporate  pow- 
tm.  If  indictable  as  a  corporation  for 
an  offense,  thus  incited  b^  them,  the 
innocent  dissenting  minority  become 
equally  amenable  to  punishment  with 
the  guilty  majority.  Such  only  as 
take  part  in  Uie  measore  should  be 
prosecuted  as  individuals,  either  as 
principals,  or  as  aiding  and  abetting 
or  procuring  an  offense  to  be  commit- 
ted, according  to  its  character  or  mag- 
nitude. It  is  a  doctrine  then,  in  con- 
formity with  the  demands  of  justice, 
and  a  proper  distinction  between  the 
innocent  and  the  guilty,  that  when  a 
crime  or  misdemeanor  is  committed 
under  color  of  corporate  authority,  the 
individuals  acting  in  the  business,  and 
not  the  corporation,  should  be  indict- 
ed." This  case,  however,  was  expressly 
overruled  in  State  v.  Portland,  74  Me. 
268,  43  Am.  Rep.  586. 

17.  Overland  Cotton  MiU  Co.  v. 
People,  32  Colo.  263,  75  Pac.  924, 
105  A.  S.  R.  74  and  note;  Southern 
Ry.  Co.  v.  State,  125  Ga.  287,  54  S. 
E.  160,  114  A.  S.  R.  203,  5  Ann.  Cas. 
411  and  note;  Donaldson  v.  Mississip- 
pi, etc.,  R.  Co.,  18  la.  280,  87  Am.  Dec. 
391;  Stewart  v.  "Waterloo  Turn  Verein, 
71  la,  226,  32  N.  W.  275,  60  Am. 
Rep.  786;  State  v.  Belle  Springs 
Creamery  Co.,  83  Kan.  389,  111  Pac. 
474;  Louisville  R.  Co.  v.  Com.,  130  Ky. 
738, 114  S.  W.  343, 132  A.  S.  R.  408; 
Com.  V.  Illinois  Cent.  R.  Co.,  152  Ky. 
320,  153  S.  W.  459,  45  L.R.A.(N.S.) 
344,  Ann.  Cas.  1915B  — ;  State  v.  Port- 
Umd,  74  Me.  268,  43  Am.  Rep.  586, 
overruling  State  v.  Qreat  Works  Mill., 
etc,  Co.,  20  Me.  41,  37  Am.  Dee. 
38;  People  v.  Albany,  etc.,  R.  Co., 
24  N.  Y.  261,  82  Am,  Dec.  295;  Peo- 
ple tt.  Rochester  Ry.,  etc.,  Co.,  195  N. 
T.  102,  88  N.  E.  22,  133  A.  S.  R.  770 
and  note,  16  Ana.  Cas.  837,  21  LJIA. 
(N.S.)  998;  Norris  v.  State,  25  Ohio 
St.  217,  18  Am.  Rep.  291;  Louisville, 


ete.,  B.  Co.  v.  State,  3  Head  (Tenn.) 
523,  75  Am.  Dec  778;  State  v.  Balti- 
more, etc.,  R.  Co.,  15  W.  Va.  362, 
36  Am.  Rep.  803;  Reg.  v.  Qreat  North 
of  England  Ry.  Co.,  9  Q.  B.  316,  58 
£.  C.  L.  314,  16  L.  J.  M.  C.  16,  ID 
Jnr.  765,  7  Eng.  Rul.  Cas.  466  and 
note;  Union  GoUiery  Co.  o.  Queen,  31 
Can.  Sup.  Ct.  81,  2  British  Rul.  Caa. 
222  and  note.  Thus  it  has  been  well 
said:  "Experience  showed  the  neces- 
sity of  modifying  the  old  rules,  and 
the  dedded  tendency  of  modem  de- 
cision has  been  to  extend  the  applica- 
tion of  all  1^^  remedies,  both  civil 
and  miminal,  to  corporations,  and  sub- 
ject them  thereto,  as  in  the  case  of 
individuals,  bo  far  as  is  possible.  It 
is  therefore  now  well  settled  in  the 
courts  of  this  country,,  as  well  as  in 
England,  that  they  are  indictable  for 
misfeasance  as  wdl  as  a  nonfeasanee 
of  duty  unlawful  in  itself  and  injuri- 
ous to  the  public.  It  has  ther^ore 
been  held  uat  they  may  be  indicted 
for  a  nuisance,  whether  arising  from 
misfeasance  or  nonfeasanee,  or  for  an 
injury  otherwise  to  the  public,  unlaw- 
ful in  itself  and  arising  either  trom 
commission  or  the  omission  to  perform 
a  legal  duty.  They  may  be  indicted 
for  erecting  and  continuing  a  building, 
for  leaving  railroad  cais  in  the  street, 
for  neglecting  to  repair  a  highway,  for 
permitting  stagnant  water  to  remain 
on  their  premises,  for  libel,  for  sab- 
bath breaking  by  doing  work  on  Sun- 
day in  violation  of  a  statute,  and  in 
many  other  instances.  It  is  true  there 
are  crimes  of  which,  from  their  very 
nature,  as  perjury  for  example,  tbey 
cannot  be  giulty.  There  are  crimes  to 
the  punishment  for  which,  for  a  like 
reason,  they  cannot  be  subjected,  as 
in  the  case  of  a  felony.  But  wherever 
the  offense  consists  in  either  a  mis- 
feasance or  a  nonfeasanee  of  duty  to 
the  public,  and  the  corporation  can  be 
reached  for  punishment,  as  by  a  fine 
and  the  seizure  of  its  property,  pre- 
cedent authorizes  and  public  policy 
requires  that  it  should  be  liable  to  in- 
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misfeasance,^^  and  it  is  immaterial  that  the  act  constituting  the  offense 
was  ultra  vires.^'  A  foreign  corporation  doing  business  in  a  state  is 
subject  to  its  laws,  criminal  as  well  as  civil.'*'  There  is  a  confiict  of 
judicial  opinion  as  to  whether  a  specific  or  malicious  intention  may  be 
imputed  to  the  corporation  on  whose  behalf  an  act  is  done,  in  order 
to  render  it  criminally  responsible  therefor.*  The  great  weight  of 
authority  is,  however,  to  the  effect  that  a  corporation  may  be  indicted 
for  a  crime  to  which  a  specific  intent  is  essential.* 

781.  Criminal  Liability  for  Acts  of  Officers  and  Agents. — ^As  in 
case  of  torts  the  general  rule  prevails  that  a  corporation  may  be  crim- 
inally liable  for  the  acts  of  an  officer  or  agent,  assumed  to  be  done  by 
liim  when  exercising  authonzed  powers,  and  without  proof  that  his 
act  was  expressly  authorized  or  improved  by  the  corporation.'  And 
this  rule  finds  frequent  application  in  case  of  the  illegal  sale  of 
intoxicating  liquor  by  a  corporate  agent*  A  specific  prohibition 
by  the  corporation  to  its  agents  against  violation  of  the  law  is  no 
defense.*  But  while  it  is  not  necessary  to  show  that  the  act  of  the 
officer  or  agent  was  expressly  authorized  or  approved  by  the  corpora- 
tion, there  is  well  considered  authority  confining  this  rule  to  cases 
where  the  nature  of  the  act  and  its  relation  to  the  corporate  business 
afford  a  reasonable  presumption  of  authority.'  It  has  been  held  that 
since  a  corporation  can  act  only  through  its  agent,  it  cannot  be  pun- 

dictment."    Com.  v.  Illinois  Cent.  K.  998;  State  v.  Baltimore,  etc.,  R.,  Co., 

Co.,  152  Ky.  320,  153  S.  W.  459,  45  15  W.  Va.  362,  36  Am.  Rep.  803.  But 

L.RA.(N.S.)  344,  Ann.  Cas.  1915B  — .  see  Com.  v.  Illinois  Cent.  R.  Co.,  152 

18.  Reg.  V.  Great  North  of  England  Ky.  320,  153  S.  W.  735,  45  L.R.A. 
Ky.  Co.,  9  Q.  B.  315,  58  E.  C.  L.  314,  (N.S.)  344,  Ann.  Cas.  1915B  — . 

16  L.  J.  M.  C.  16,  10  Jut.  755,  7  Note:  2  British  Rul.  Cas.  238. 

Eng.  Rul.  Cas.  466.  3.  New  York  Cent,  etc.,  R.  Co.  v. 

Note:  2  British  RuL  Cas.  235.  U.  S.,  212  U.  S.  481,  29  S.  Ct  304, 

19.  Louisville  E.  Co.  ti.  Com.  130  53  U.  S.  (L.  ed.)  613;  Overland  Cot- 
Ky.  738,  114  S.  W.  343,  132  A.  S.  ton  Mill  Co.  v.  People,  32  Colo.  263, 
R.  408;  State  v.  Baltimore,  etc.,  R.  75  Pac.  924, 105  A.  S.  R.  74;  Standard 
Co.,  15  W.  Va.  362,  36  Am.  Rep.  803.  OU  Co.  v.  State,  117  Tpnn.  618,  100 

Notes:  133  A.  S.  E.  779  ;  2  British  S.  W.  705,  10  L.R.A.(N.S.)  1015; 
Rul.  Cas.  234.  State  v.  Baltimore,  etc.,  R.  Co.,  16  W^. 

20.  Note;  2  Britiah  Rul.  Cas.  233.  Va.  362,  36  Am.  Rep.  803. 

See  Foreign  Coepobatioks,  as  to  the  4.  Stewart  v.  Waterloo  Torn  Verein, 

general  status,  rights  and  liabilities  of  71  la.  226,  32  N.  W.  275,  60  Am.  Rep. 

foreign  corporations.  786;  State  v.  Hotel  McCroery  Co.,  68 

1.  Note :  2  British  Rul.  Cas.  238.  W.  Va.  130,  69  S.  E.  472,  Ann.  Cas. 

2.  New  York  Centy  etc,  R.  Co.  v.  1912A  966. 

United  States,  212  U.  S.  481,  29  S.  5.  Overland  Cotton  Mill  Co.  v.  Peo- 

Ct.  304,  53  U.  S.  (L.  ed.)  613;  Tele-  pie,  32  Colo.  263,  75  Pac  924,  105 

gram  Newspaper  Co.  v.  Com.,  172  A.  S.  R.  74. 

Mass.  294,  52  N.  E.  445,  70  A.  S.  R.  6.  State  v.  Baltimore,  etc.,  R.  Co., 

280,  44  L.R.A.  159;  People  t).  Roches-  15  W.  Va.  362,  36  Am.  Rep.  803, 

ter  Ry.,  etc.,  Co.,  195  N.  Y.  102,  88  holding,  in  pursuance  of  this  rale,  that, 

N.  E.  22,  133  A.  S.  R.  770  and  note,  in  a  prosecution  for  sahbatii  breaking 

16  Ann.  Cas.  837,  21  L.B.A.(N.S.)  ^wnst  a  railroad  oompuiy,  its  aaaent 
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ished  as  an  accessory  to  his  act'  Thus  a  railroad  company  does  not 
become  liable  to  punishment  as  an  accessory  by  counseling  its  agent 
to  violate  a  statute  fixing  TnaTimnm  rates  for  transpOTtation." 

782,  Appointment  of  Receiver  as  Affecting  Criminal  Liability.— 
Though  a  receiver  has  been  appointed  for  a  corporation  it  is  still  liable 
to  indictment  for  its  own  acts  committed  by  it  before  the  appoint- 
ment of  the  receiver,  and  within  the  period  fixed  by  the  statute  of 
limitations,'  but  the  receiver  is  not  regarded  as  the  agent  of  the  cor- 
poration, and  it  is  not  criminally  liable  for  his  acta.^**  It  is  however 
otherwise  as  to  acts  of  nonfeasance  in  the  face  of  a  positive  statute 
which  the  corporation  can  obey  without  interfering  with  the  receiver's 
possession.'* 

783.  Word  "Person**  or  the  Like  in  Criminal  Statutes  as  Including 
Corporations. — In  statutes  defining  crimra  the  prohibition  is  frequently 
directed  against  any  "person"  who  commits  the  prohibited  act,  and  it 
is  well  settled,  as  in  other  cases  where  the  word  "person"  is  used,*' 
that,  though  such  word  does  not  necessarily  include  a  corporation,  *' 
it  may  be  and  usually  is  construed  to  include  a  corporation  so  as  to 
bring  it  within  the  prohibition  of  the  statute  and  subject  it  to  punish- 
ment*^ And  it  has  been  held  that  the  word  "everyone"  is  even 
broader  than  the  word  "person"  and  may  include  a  corporation.** 
So  it  has  been  held  that  the  word  "whoever"  in  a  statute  providing 
tiiat  "whoever  himself  or  by  his  servant  or  agent"  commits  certain 
prohibited  acts  shall  be  punished,  moat  be  taken  to  include  a  cor- 
poration.** 

cannot  be  inferred  by  proof  of  -the  100  S.  W.  705,  10  L.R.A.(N.B.)  1015. 
passage  of  a  single  train  over  the  rail-     Note:  2  British  Rul.  Cas.  244. 
Toad  on  Sunday.  14.  U.  B.  v.  Union  Supply  Co.,  215 

7.  Note:  2  British  Rul.  Caa.  23?.  U.  S.  50,  30  8.  Ct.  15,  54  U.  S.  (L. 

8.  State  V.  Soutbem  B.  Co.,  146  N.  ed.)  87;  Overland  Cotton  Mill  Co.  v. 
C.  405,  69  8.  £.  670, 13  LJIA.(N.S.)  People,  32  Colo.  263,  75  Pac.  924,  105 
966.  A.  S.  R.  74;  Stewart  v.  Waterloo  Turn 

9.  Note:  21  Ann.  Cas.  694.  Verein,  71  la.  226,  32  N.  W.  275,  60 

10.  State  V.  Wabash  Ry.  Co.,  115  Am.  Rep.  786;  State  v.  Belle  Springs 
Ind.  466,  17  N.  E.  909,  1  LJtA.  179;  Creamery  Co.,  83  Kan.  389,  111  Pac 
State  T.  Norfolk,  etc.,  R.  Co.,  152  474;  Standard  Oil  Co.  v.  State,  117 
N.  C.  785,  67  S.  E.  42,  21  Ann.  Cas.  Tenn.  618,  100  S.  W.  705,  10  L.RA. 
692  and  note,  26  LJaA..(N.S.)  710  (N.S.)  1015;  State  «.  Baltimore,  etc., 
and  note.  R.  Co.,  15  W.  Va.  362,  36  Am.  Rep. 

Note:  133  A.  S.  R.  779.  803;  Union  Colliery  Co.  «.  Beg.,  31 

11.  Note:  21  Ann.  Cas.  694.  Can.  Sap.  Ct.  81^  2  Britidi  RnL  Cas. 

12.  See  £Upra,  par.  8  e(  m^.,  as  to  222  and  note. 

wbea  a  corporation  is  ineloded  in  tbe     Note:  133  A.  S.  R.  779. 

-word  person.  16.  Union  Colliery  Go.  «.  R^.,  31 

13.  Com.  tt.  Illinois  Cent  R.  Co.,  Can.  Sup.  Ct  81,  2  BritiBh  Rnl  Caa. 
152  Ky.  320, 163  S.  W.  459,  45  L.RJL.  222. 

(K.S.)  344,  Ann.  Cas.  1915B  — ;  Stan-     16.  Note:  2  British  BnL  Caie  253. 
4»xA  Oil  Co.  ti.  State,  117  Tenn.  618, 
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-Sf.  oi-uinal  Responsibility  as  Affected  by  Nature  of  Punis2;t- 

■uv'ai.  -I-  iho  only  punishment  for  the  oflfense  is  death  or  imprison- 
^ .<r  other  punishment  inapplicable  to  a  corporation  it  cannot  itself 
.V  'I Mae  criminally  liable  for  tie  offense."  Where  an  oifense  is  pun- 
;-v!';u  le  by  fine  of  course  there  is  nothing  in  the  penalty  rendering  the 
xt.itute  inapplicable  to  corporations.*®  And  a  like  rule  applies  where 
the  penalty  provided  for  the  violation  of  the  statute  is  in  ihe  alterna- 
tive, imprisonment  or  fine  or  both  in  the  discretion  of  tiie  court^^ 
or  where  the  statute  creating  the  offense  provides  for  imprisonment 
if  the  fine  imposed  is  not  paid.^*>  And  it  has  been  held  that  where 
a  penal  statute  prescribes  two  independent  penalties  it  will  be  con- 
strued  as  meaning  to  inflict  them  so  far  as  possible,  and,  if  one  is 
impossible,  the  guilty  defendant  is  not  to  escape  the  other  which  is 
possible.*  And  though  it  was  unnecessary  to  determine  the  point 
the  Canadian  supreme  court  has  expressed  itself  as  strongly  inclined 
to  the  view  that  where  the  code  specifies  an  offense  end  provides  for 
the  punishment  by  imprisonmwt  only,  it  does  not  necessarily  follow 
that  a  corporation  may  not  be  Indicted  and  fined  for  the  offense  so 
described  * 

785.  Particular  Minor  Crimes. — There  can  be  no  question  as  to 
the  power  of  the  legislature  to  subject  a  corporation  to  indictment 

for  violation  of  a  duty  lawfully  imposed  on  it,"  and  corporations  have 
frequently  been  held  subject  to  indictment  for  failure  to  perform  acta 
required  by  the  statutes  or  for  the  doing  of  prohibited  acts,*  And  a 
statute  has  been  held  not  to  be  invalid  because  it  imposed  on  corpora- 
tions  the  penalty  of  dissolution  in  addition  to  those  imposed  on  indi- 
viduals.* A  corporation  may  be  indicted  for  criminal  negligence  in 
the  discharge  of  a  duty  imposed  by  'law,*  and  it  is  not  necessary 
that  the  charter  should  in  terms  subject  the  corporation  to  indict- 

17.  Note :  2  British  Rul.  Cas.  246.  v.  Illinois  Cent.  R.  Co.,  152  Ky.  320, 

18.  People  V.  Detroit  White  Lead  153  S.  W.  459,  45  L.BjL(N.S.)  344,. 
Works,  82  Mich.  471,  46  N.  W.  735,  Ann.  Cas.  191dB  ~. 

9  L.R.A.  722.  2.  Union  ColUery  Co.  v.  Reg.,  31 

Note:  2  British  Rul.  Cas.  24^.        Can.  Sup.  Ct  81,  2  British  Rul.  Cas. 

19.  U.  S.  V.  Union  Supply  Co.,  215  222  and  note. 

V.  S.  60,  30  S.  Ct.  16,  64  U.  S.  (L.     3.  Southern  Ry.  Co.  v.  State,  125 

ed.)  87;  Southern  By.  Co.  v.  State,  Ga.  287,  54  S.  E.  160,  114  A.  S.  B. 

125  Ga.  287,  64  8.  E.  160,  114  A.  S.  203,  5  Ann.  Cas.  411. 
R.  203,  6  Ann.  Cas.  411;  State  v.      4.  Notes:  133  A.  S.  R.  779;  6  Ann. 

Belle  Springs  Creamery  Co.,  83  Kan.  Cas.  414;  2  British  Rul.  Cas.  252. 


20.  Overland  Cotton  Mill  Co.  v.  Peo-  (N.S.)  804. 

pie,  32  Colo.  263,  75  Pac  924,  106  6.  Union  Colliery  Co.  v.  Reg.,  3^ 

A.  S.  R.  74.  Can.  Sup.  Ct  81,  2  Britiah  RoL  Cas. 

1.  United  States  t>.  Union  Supply  222. 

Co.,  215  U.  S.  50,  30  S.  Ct.  15,  54  Note:  138  A.  S.  B.  779. 
U.  S.  (L.  ed.)  87.  See,  however.  Com. 
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389,  111  Pac.  474. 

Note:  2  British  Rul.  Cas.  245. 


6.  State  V.  Central  Lumber  Co.,  24 
8.  D.  136,  123  N.  W.  504,  42  L.RA. 
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ment  for  neglect  of  a  iJO.^ilive  duty  enjoined  upon  it  toward  the  public 
at  large  in  order  tu  bring  it  within  the  reach  of  criminal  proceedings.' 
So  a  corporation  may  bo  indicted  for  violation  of  a  statute  licensing 
and  regulating  the  business  in  which  it  is  engaged;^  as,  for  non- 
compliance  with  the  federal  statute  requiring  certain  returns  from 
manufacturers  of  or  dealers  in  oleomargarine;*  for  violation  of  the 
federal  statute  ns  to  the  payment  of  rebates  to  a  shipper ;  for  illegal 
practice  of  medicine,**  or  for  the  illegal  sale  of  intoxicating  liquors.** 
And  where  the  issuance  of  a  license  to  a  corporation  for  the  sale  of 
liquors  is  prohibited  by  statute,  it  has  been  held  that  the  fact  that  a 
license  was  issued  to  it  is  no  defense  to  a  prosecution  for  the  illegal 
sale  of  liquors.**  So  a  corporation  may  be  indicted  for  violation  of 
the  labor  laws;  **  for  conspiracy;**  for  libel;**  for  sabbath  break- 
ing ;  *^  for  keeping  a  disorderly  house,**  permitting  gaming  on  its 
premises,**  keeping  a  lottery,**  or  mailing  obscene  matter.*  A  cor- 
poration may  not  only  be  guilty  of  a  civil  contempt  but  also  of  a 
criminal  contempt.* 

786.  Homicide.— A  few  states  give  a  nmedy  by  indictment  against 
corporations  for  negligentiy  inflicting  injuries  which  result  in  death, 

7.  Note:  2  British  Rul.  Cas.  233.  The  qaestion  upon  which  tha  author- 
And  see  infra,  par.  787,  as  to  liability  ities  are  conflicting,  as  to  whether  in  a 
for  public  nuisances.  prosecution  for  the  sale  of  liquors 

8.  State  13.  Belle  Springs  Creamery  without  a  license  the  validity  of  the 
Co.,  83  Kan.  389,  111  Pac.  474.  license  produced  by  the  defendant  as 

Notes :  133  A.  S.  B.  779 ;  2  British  a  defense  may  be  inquired  into,  will  be 
Rul.  Cas.  250.  discussed  iii  another  place.  See  Intoz- 

9.  U.  S..  1).  Union  Supply  Co.,  215  icatinq  Liquors. 

U.  S.  50,  30  S.  Ct  15,  54  U.  S.  (L.  Overland  Cotton  Mill  Co. «.  Peo- 

87/  '  *      pie,  32  Coio.  263,  76  Pao.  924,  105  A. 

10.  New  York  Cent.,  etc.,  R.  Co.  «.  ®  t>  ,- x. -o  ^  n  nKn 

U.  S.,  212  U.  S.  481,  29  S.  a  304,     ^.'^^U^  f^A  o« 

Ko  XT  c  /T   -J  \  R1Q  IB.  State  V.  Eastern  Coal  Co.,  29 

n  •  Sllu   « '                  R  ^-  I-  254,  70  All.  1,  132  A.  S.  R.  817, 

ri        N  Y  10?^1^E ^  ^  17                      Standard  Oil  Co.  v. 

A  "'c  ^                A       n             m  State,  U7  Tenn.  618,  100  S.  W.  705, 

^U®;  Jirll\}a                          ^1  10  L.R.A.(N.S.)  1015. 

L.R.A.<N.S.)  998.  Notes:  133  A.  S.  R.  779;  2  British 

.  Notes:  32  L.R.A.{N.S.)  66;  12  Ann.  246. 

Cas.  674.    See  supra,  par.  604,  as  to  jg,  gtate    v.    Atchison,    3  Lea. 

the  right  of  a  corporation  to  practice  (Tenn.)  729,  31  Am.  Rep.  663. 

a  learned  profession  or  a  trade  or  busi-  Notes:  115  A.  B.  R.  724;  133  A.  8. 

ness  requiring  a  license.  r.  779;  2  British  Rul.  Cas.  249. 

12.  Stewart  d.  Waterloo  Turn  Ve-  17.  state  v.  Baltimore,  etc.,  R.  Co., 

rein,  71  la.  226,  32  N.  W.  276,  60  Am.  15  w.  Va.  362,  36  Am.  Rep.  803. 

Rep.  786;  State  v.  Hotel  McCreery  Co.,  ig.  Notes :  133  A.  S.  R.  779 ;  7  Eng. 

68  W.  Va.  130,  69  S.  E.  472,  Ann.  Cas.  r„i.  Cae.  484  ;  2  British  Rnl.  Cas.  249. 

1912A  966.  10.  Notes:  133  A.  S.  R.  779  ;  2 

Note :  2  British  Rul.  Caa.  251.  British  Rul.  Cas.  249. 

IS.  State  V.  Hotd  McCreery  Co.,  68  20.  Note:  2  British  Rul.  Cas.  249. 

W.  Va.  130,  69  S.  B.  472,  Ann.  Cas.  1.  Note:  2  British  Rul.  Cas.  249. 

1912A  966.  2.  Franklin  Union  No.  4  v.  P«opI& 
R.  G.  L.  Vol.  VU^9.  769 
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but  aa  those  statutes  are  designed  merely  to  furnish  a  civil  remedy 
in  favor  of  the  estate  of  the  deceased,  although  in  the  form  of  a  crim- 
inal action,  the  decisions  ore  of  little  importance  on  the  question  under 
discussion,  and  are  more  properly  treated  in  another  place.'  In  strictly 
criminal  prosecutions,  so  far  aa  actual  authority  goes,  the  courts  as 
yet  have  failed  to  hold  corporations  amenable  to  punishment  for  homi- 
cide,* statutes  defining  that  crime  being  held  not  to  include  a  cor- 
poration unl^  it  is  expressly  mentioned  therein.*  So  it  has  been 
said  broadly  that  even  if  all  the  members  of  a  corporation  should  be 
guilty  of  a  criminal  homicide  in  pursuance  of  a  resolution  of  the 
corporation,  l^e  corporation  would  not  be  liable  to  indictment  for  the 
murder.*  It  has  however  been  said  that  were  the  statute  broad  enough 
to  permit  the  inclusion  of  artificial  persons  there  is  no  objection  to  ti^e 
conviction  of  a  corporation  of  the  lesser  degrees  of  homicide  for  which 
punishment  by  fine  ia  provided.'  And  it  has  been  held  under  the 
federal  statute  which  enacts  that  every  vessel  owner  through  whose 
misconduct  or  violation  of  law  the  life  of  any  person  is  destroyed 
shall  be  guilty  of  manslaughter,  and  upon  conviction  shall  be  sen- 
tenced to  confinement  at  hard  labor,  that  while  a  corporation  vessel 
owner  could  not  be  punished  under  such  statute,  through  evident 
oversight  in  the  statute,  still  officers  of  the  corporation  could  be  charged 
and  convicted  of  aiding  and  abetting  in  the  commission  of  man- 
slaughter.® In  Canada  it  is  held  that  under  the  criminal  code  a  cor- 
poration may  be  indicted  for  omitting,  without  lawful  excuse,  to 
perform  the  duty  of  avoiding  danger  to  human  life  from  anything 
in  its  cha^  or  under  its  control,  and  tiiat  the  fact  that  the  conse- 
quence of  the  omission  to  perform  such  duty  might  have  justified  an 
indictment  for  manslaughter  in  the  case  of  an  individual  is  not  a 
ground  for  quashing  the  indictinent.* 

220  HI.  356,  77  N.  E.  176,  UO  A.  S.  R.  also  Com.  v,  Ulinoia  Cent  R.  Co.,  152 
248,  4  L.RJi..(N.S.)  1001  and  note;  Ky.  320,  153  S.  W.  459,  45  LJt.A. 
Telegram  Newspaper  Co.  «.  Com.,  172  (N.S.)  344,  Ann.  Cas.  1915B  —  and 
Haas.  294,  52  N.  E.  446,  70  A.  S.  R.  note. 

280,  44  L.R.A.  159.  6.  Stewart  c.  Waterloo  Turn  Veran. 

Note  :  2  British  RuL  Cas.  246.   See  711a.  286,  32  N.  W.  275,  60  Am.  Rep. 

CONTEUPT.  786. 

3.  See  Death.  7.  People  v.  Rochester  R.,  etc.,  Co., 

4.  Com.  1).  lUinois  Cent.  R.  Co.,  152  195  N.  Y.  102,  88  N.  E.  22,  133  A.  S. 
Ky.  320,  153  S.  W.  459,  45  L.R.A.  R.  770  and  note,  16  Ann.  Cas,  837, 
(N.S.)  344  and  note,  Ann.  Cas.  1915B  21  L.R.A.(N.S.)  998  and  note.  Se« 
—  and  note.  also  Cnion  Colliery  Co.  v.  Reg,f  HI 

Notes:  21  L.R.A.(N.S.)  998;  16  Can.  Sup.  Ct  81,  2  British  Rni.  Cas. 

Ann.  Cas.  840  ;  2  British  Rol.  Cas.  222. 

247.  Note:  46  L.R.A.(N.S.)  344. 

5.  People  V.  Rochester  R.,  etc.,  Co.,  8.  Note:  45  L.R.A.(N.S.)  344. 

195  N.  Y.  102,  88  N.  E.  22,  133  A.  S.  9.  Union  ColUery  Co.  v.  Reg.  31 

B.  770,  16  Ann.  Cas.  837  and  note,  Can.  Sup.  Ct.  81,  2  British  RoL  Cas. 

21  L.RjL.(N.S.)  998  and  note.    See  222  and  note. 
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787.  ITuisances. — ^It  bas  long  been  established  that  a  corporation 

is  liable  to  indictment  for  a  public  nuisance  whether  it  results  from 
corporate  misfeasance  or  nonfeasance,'*  such  as  the  unlawful  obstruc- 
tion of  a  highway;  failure  of  a  railroad  company  to  keep  a  cross- 
ing in  repair;^*  failure  of  a  canal  company  to  maintain  the  banks 
of  its  canal  so  as  to  prevent  the  vater  escaping  or  to  keep  in  repair 
a  bridge  over  its  canal  when  the  duty  to  do  so  is  imposed  by  statute ; 
failure  of  a  toll-bridge  company  to  keep  its  bridge  in  repair,  and 
lighted  as  required  by  statute,  or  to  maintain  a  draw  as  required  by  its 
charter,'*  or  failure  of  a  turnpike  company  to  keep  its  road  in 
repair ;  '*  but  mere  te(^inical  nonconformity  to  charter  requirements 
as  to  the  construction  of  the  road  is  not  sufficient  to  warrant  sach  a 
prosecution.'' 

78S.  Prosecntion  and  Punishment. — It  is  well  settled  that  where 
the  defendant  is  a  corporation,  the  finding  of  an  indictment  is  the 
appropriate  first  step  in  the  prosecution,  a  previous  complaint  or  bind- 
ing over  being  unnecessary^."  But  corporations  may  be  proceeded 
against  for  petty  offenses  in  an  inferior  court  without  indictment,  the 
same  as  individuals.'*  In  a  number  of  cases  corporations  have  been 
prMCCutfid  in  inferior  courts  on  complaints  without  the  question  being 
raised  as  to  the  necessity  of  prosecuting  by  indictment.'*  Where  a 

Notes:  21  LILA.(K.S.)  999;  16  58  E.  C.  L.  315,  16  L.  J.  M.  C.  16, 

Ann.  Cas.  840.  10  Jur.  756,  7  Eng.  Rnl.  Gas.  466  and 

10.  Stewart  v.  Waterloo  Turn  Ver-  note, 

ein,  71  la.  226,  32  N.  W.  275,  60  Am.  Notes:  133  A.  S.  R.  777,  779;  5 

Rep.  786;  Acme  Fertilizer  Go.  o.  State,  Ann.  Cas.  413;  2  British  Bui.  Gas. 

34  Ind.  App.  346,  72  N.  E.  1037,  107  251, 

A.  S.  R.  190  and  note;  Loaisville,  ete.,  11.  Louisville,  etc.,  B.  Co.  «.  State, 

R.  Co.  V.  Com.,  13  Bush  (Ky.)  388,  3  Head  (Tenn.)  523,  75  Am.  Dec  778. 

26  Am.  Rep.  205;  Com.  v.  Ulinois  Note:  2  British  BoL  Gas.  251. 
Gent.  R.  Co.,  152  Ky.  320,  153  S.  W.  12.  Note:  6  Ann.  Cas.  413. 

459,  45  L.R.A.(N.S.)  344,  Ann.  Cas.  13.  Delaware  Division  Canal  R.  Go. 

1915B  — ;  State  v.  Portland,  74  Me.  v.  Com.,  60  Pa.  St.  367, 100  Am.  Dee. 

268,  43  Am.   Rep.  586,  overruling  570. 

State  V.  Great  Works  Milling,  etc.,  Note :  6  Ann.  Cas.  414. 

Co.,  20  Me.  41,  37  Am.  Dec.  38;  14.  Note:  5  Ann.  Gas.  414. 

People  V.  Detroit  White  Lead  Works,  IS.  Note:  6  Ann.  Gas.  413. 

82   Uich.  471,  46  N.  W.  735,  9  16.  State  v.  Gtodwinsville,  ete.,  Boad 

L.R.A.  722;  State  v.  Codwinsville,  Co.,  49  N.  J.  L.  266,  10  AH  666,  60 

etc.,  Road  Co.,  49  N.  J.  L.  266,  10  Am.  Rep.  611. 

Atl.  666,  60  Am.  Rep.  611;  People  v.  Note:  5  Ann.  Cas.  414;  2  British 

Albany  Corp.,  11  Wend.  (N.  Y.)  539,  Bnl.  Gas.  252. 

27  Am.  Dec.  95;  Delaware  Division  17.  State  «.  Godwinsrille,  etc.,  Boad 
Canal  Co.  v.  Com.,  60  Pa.  St.  367, 100  Co.,  49  N.  J.  L.  266,  10  AU.  666,  00 
Am.  Dec.  570  and  note;  LouisviUb,  Am.  Rep.  611. 

•tc.,  R.  Co.  V.  State,  3  Head  (Tenn.)  18.  Note:  133  A.  S.  R.  77». 

623,  75  Am.  Dec.  778;  State  v.  Haiti-  19.  Com.  v.  New  York  Cent,  etc., 

more,  etc.,  R.  Co.,  15  W.  Va.  362,  R.  Co.,  206  Mass.  417,  92  N.  E.  766, 

36  Am.  Rep.  803;  Reg.  v.  Great  North  19  Ann.  Gas.  529  and  note, 

of  England  Ry.  Co.,  9  Q.  B.  315,  20.  Com.  v.  Interstate  ConaoL  St 
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corporation  is  indicted  for  a  criminal  libel  it  has  been  held  not  to 
be  error  to  join  an  individual  in  a  separate  count.*  The  proper  way 
to  bring  the  coiT)oration  into  court  to  answer  the  indictment  Ib  by 
notice  '  served  in  the  ordinary  method  provided  for  service  of  notaces 
on  corporations.'  And  it  has  been  held  that  a  judgment  by  default 
f^ainst  a  corporation  indicted  for  misdemeanor  may  be  rendered  on 
its  failure  to  appear,  by  virtue  of  the  common  law  wliich  has  estab- 
lished this  practice  in  civil  cases^  notwithstanding  the  lack  of  any 
precedents  in  criminal  cases,  since  personal  appearance  of  the  defend-  ■ 
ant  is  no  more  necessary  in  case  of  misdemeanor  than  in  a  civil 
action.*  Where  a  corporation  which  is  under  indictment  voluntarily 
makes  an  appearance  in  court  by  its  attorney  and  demurs  to  the 
indictment,  it  thereby  waives  service  of  process  on  it  in  the  manner 
pointed  out  by  statute.*  On  the  trial  of  an  indictment  alleging  tiiat 
the  defendant  is  a  corporation,  it  seems  that  the  prosecution  has  the 
burden  of  proof  to  show  that  fact.*  The  only  punishment  that  can  be 
inflicted  on  a  corporation  for  a  criminal  offense  is  a  fine  which  can 
be  levied  by  an  execution  issued  by  the  court.'  Where  the  statute 
creating  the  offense  provides  no  punishment  therefor,  it  has  been  held 
that  the  common  law  punishment  of  a  fine  can  be  imposed  on  a  corpo- 
ration indicted  under  it;*  but  a  fine  cannot  be  imposed  where  the 
statute  provides  that  in  case  of  a  corporate  offender  ihe  penalty  shall 
be  a  forfeiture  of  its  charter,*  or  a  penalty  against  it  for  so  doing, 
recoverable  for  the  benefit  of  the  person  injured.** 

R.  Co.,  187  Mass.  436,  73  N.  E.  530,  Ga.  287,  54  S.  E.  160,  114  A.  S.  R. 
2Aim.  Gas.  419,11L.R.A.(N.S.)  973;  203,  5  Ann.  Cas.  411. 
Com.  V.  Boston  Advertising  Co.,  188      6.  Acme  Fertilizer  Co.  v.  State,  34 
Mass.  348,  74  N.  E.  601,  108  A.  S.  R.  Ind.  App.  346,  72  N.  E.  1037,  107  A. 
494,  69  L.R.A.  817  j  Com.  i>.  People's  S.  R.  190. 

Exp.  Co.,  201  Mass.  564,  88  N.  E.  7.  Overland  Cotton  Mill  Co.  v.  Peo- 
420,  131  A.  S.  R.  416;  Com.  v.  New  pie,  32  Colo.  263,  75  Pac.  924,  105  A. 
York  Cent.,  etc.,  R.  Co.,  202  Mass.  394,  S.  R.  74;  Southern  Ry.  Co.  v.  State, 
88  N.  E.  764,  132  A.  S.  R.  507,  16  125  Ga.  287,  54  S.  E.  IGO,  114  A.  S. 
Ann.  Cas.  587,  23  L.R.A.(N.S.)  350.  R.  203,  5  Ann.  Cas.  411;  Telegram 
Note:  19  Ann.  Cas.  534.  Newspaper  Co.  v.  Com.,  172  Mass.  294, 

1.  State  V.  Atchison,  3  Lea  (Tenn.)  52  N.  E.  445,  70  A.  S.  R.  280,  44 
729,  31  Am.  Rep.  663.  L.R.A.  159. 

2.  State  u.  Norfolk,  etc.,  R.  Co.,  152     Note:  133  A.  S.  R.  780. 

N.  C.  785,  67  S.  E.  42,  21  Ann.  Cas.  8.  Union  Colliery  Co.  v.  Reg.,  31 
692,  26  LJl.A.(N.S.)  710;  Com.  v.  Can.  Sup.  Ct.  Rep.  81,  2  British  RuL 
Lehigh  Valley  R.  Co.,  165  Pa.  St.  Cas.  222. 

162,  30  At!.  836,  27  L.R.A.  23L  9.  Standard  Oil  Co.  v.  State,  117 

Note:  133  A.  S.  R.  779.  Tenn.  618,  100  S.  W.  705,  10  L.BA. 

3.  Note:  133  A.  S.  R.  779.  (N.S.)  1015. 

4.  Com.  V.  Lehigh  Valley  R.  Co..  10.  State  v.  Southern  Ry.  Co.,  145 
165  Pa.  St.  162,  30  Atl.  836,  27  L.R.A.  N.  C.  495,  59  S.  E.  570,  13  L.R.A. 
231.  (N.S.)  96& 

6.  Southern  Ry.  Go.  v.  State,  125 
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CORPUS  DELICTI 

1.  Definition  and  Seope  of  Article 

2.  Necessity  for  Proof  of  Corpoa  Detieti 

3.  SuflHeieiiey  of  Evidence  in  Qeneznl 

4.  Circumstantial  Evidence 
6.  Proof  by  Confession 

6.  Order  of  Proof 

1.  Definition  and  Scope  of  Article. — It  is  the  purpose  of  this  article 
to  discuss  the  general  principles  relative  to  the  corpus  delicti  in  a 
criminal  prosecution.  The  discussion  includes  a  consideration  of  the 
constituent  elements  of  the  corpus  delicti,  the  character  of  the  evi- 
dence by  which  it  may  be  proven,  the  necessity  that  it  be  proven,  the 
burden  of  proof,  and  the  sufficiency  of  the  evidence.  The  right  to 
prove  the  corpus  delicti  by  the  confe-^sions  or  admissions  of  the 
accused  is  also  considered,  as  well  as  the  order  of  proof.  The  proof 
of  the  corpus  delicti  in  particular  crimes  is  discus,sed  only  inciden- 
tally, for  the  purj)OKe  of  applying  the  general  principles,  and  a  full 
consideration  of  such  questions  will  be  found  in  the  articles  through- 
out this  work  which  treat  of  those  crimed.  What  constitutes  the 
corpus  delicti,  and  how  it  may  be  proven,  are  questions  which  have 
been  the  subject  of  much  discussion,  even  as  connected  with  Iiomicide. 
arson,  and  larreuy,  crimes  that  are  generally  cited  as  clearly  showing 
that  the  corpus  delicti  is  separate  and  distinct  from  the  qlle^^liun  who 
committed  the  offense.  Where,  however,  the  crime  is  of  such  a  nature 
that  the  body  of  the  offense  is  intimately  connected  with  the  ques- 
tion whether  or  not  the  accused  was  guilty,  as  in  forgery  and  false 
])retenscs,  the  diniculties  are  multiplied  manifold,  and  it  is  probably 
due  to  this  reason  that  so  very  few  courts  have  attempted  in  unequivo- 
cal terms  to  define  just  what  is  meant  by  the  phrase  corpus  delicti  in 

773 


Digitized  by 


CORPUS  DELICTI 


7  R.  C.  L. 


reference  to  particular  crimes.'  In  a  general  way  the  term  corpus 
delicti  means,  when  applied  to  any  particular  offense,  that  the  specific 
crime  charged  has  actually  been  committed  by  some  one,  and  it  is 
made  up  of  two  elements:  first,  that  a  certain  result  has  been  pro- 
duced, as  that  a  man  has  died  or  a  building  has  been  burned ;  second, 
that  some  one  is  criminally  responsible  for  the  result.'  It  has  been 
said  that  the  corpus  delicti  consists  of  the  fact  that  a  crime  has  been 
committed  and  that  the  defendant  was  implicated  in  the  crime.  This 
definition  is  surely  inaccurate,  for,  if  true,  all  that  would  be  necessai-y 
to  convict  of  a  crime  would  be  to  prove  the  corpus  delicti ; '  but 
although  inaccurate  the  definition  has  been  approved  in  some 
decisions.*  In  burglary  the  corpus  delicti  means  no  more  than  that 
there  has  been  a  breaking  and  entering  of  a  building  the  breaking 
and  ^tering  of  which  would  constitute  burglary,  wil£  the  intent  to 
commit  some  crime  therein,'  The  corpus  delicti  in  arson  is  not 
merely  the  burning  of  the  house,  but  that  it  was  burned  by  the 
wilful  act  of  some  person  criminally  responsible  for  his  acts,  and 
not  by  natural  and  accidental  causes,'  and  in  criminal  adultery  it 
consists  in  the  alleged  prohibited  intercourse  between  the  man  and 
the  woman.'  In  the  crime  of  abortion  it  consists  of  the  pregnancy 
of  the  woman,  that  a  miscarriage  was  produced  by  the  criminal  act 
of  another,  and  in  some  states,  that  such  miscarriage  was  not  neces- 
sary to  save  the  life  of  the  woman.' 

2.  Necessity  for  Proof  of  Corpus  Delicti. — Proof  of  a  charge,  in 
criminal  causes,  involves  the  proof  of  two  distinct  propositions :  first, 
that  the  act  itself  was  done,  and  secondly,  that  it  was  done  by  the 
person  charged,  and  by  none  other — ^in  other  words,  proof  of  the 
corpus  delicti  and  of  the  identity  of  the  prisoner.'  Hence  before  there 
can  be  a  lawful  conviction  of  a  crime,  the  corpus  delicti — ^that  is,  tiiat 
the  crime  charged  has  been  committed  by  some  one — ^must  be  proved.^* 

1.  Note:  19  L.R.A.(N.S.)  443.         L.R.A.    41.      And    am  generally, 

2.  People  V.  Palmer,  109  N.  Y.  110,  Burglary,  toL  4,  p.  414  et  aeq. 

16  N.  E.  529,  4  A.  S.  R.  423;  State  v.  6.  Notes:  68  L.R.A,  41;  Ann.  Cas. 

QiUis,  73  S.  C,  318,  53  S.  E.  487,  114  19140  330.  And  see  Abson,  vol.  2,  p. 

A.  S.  R.  95,  6  Ann.  Caa.  993,  5  L.R.A.  514. 

(N.S.)  571;  Conde  «.  State,  35  Tex.  7.  Note:  68  L.RA.  44.    And  see 

Crim.  98,  34  S.  W.  286,  60  A.  S.  R.  generally  Adttltert,  vol.  1,  p.  630. 

22.  8.  State  tj.  Wells,  35  Utah  400,  100 

Notes:  78  Am.  Dec.  252;  11  A.  S.  Pac.  681,  136  A.  8.  R.  1059,  19  Ann. 

R.  200;  68  L.R.A.  34.  Cas.  631.  And  see  generally  Abortiox, 

3.  Note:  68  L.R.A.  35.  vol.  1.  p.  69  et  seq. 

4.  Willard  v.  State,  27  Tex.  App.  9.  Smith  v.  State,  133  Ala.  145,  31 
386,  11  S.  "W.  453,  11  A.  S.  R.  197;  So.  806,  91  A.  S.  R.  21. 
Harris  v.  State,  28  Tex.  App.  308,  10.  Sanders  v.  State,  167  Ala.  85,  52 


Notes:  78  Am.  Dec.  252;  68  L.R.A.  State,  118  Ga.  320,  45  S.  E.  376,  68 
>.  L.R.A.  33;  Carlton  v.  People,  150  HI. 

S.  Notes:  78  Am.  Dee.  258  ;  68  181,  37  N.  E.  244,  41  A.  S.  R.  346; 


12  S.  W.  1102,  19  A.  S.  R.  837. 


So.  417,  28  L.R.A.{N.S.)  536;  Bines  v. 
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Unless  such  a  fact  exists  there  is  nothing  to  investigate.   Until  it  is 

proved,  inquiry  has  no  point  upon  which  it  can  concentrate;  indeed, 
there  is  nothing  to  inquire  about.'^  Accordingly  a  defendant  is  not 
required  in  any  case  to  answer  the  charge  against  him,  in  the  absence 
of  evidence  upon  the  part  of  the  prosecution  sufficient  to  establish 
the  corpus  d^icti;^'  and  if  the  prosecution  fails  to  establish  the 
corpus  delicti  the  verdict  will  be  set  aside  and  a  new  trial  ordered.'* 
The  first  statement  of  the  necessity  of  proving  the  corpus  delicti  and 
the  insistence  of  its  requirement  appears  to  be  that  of  Lord  Hale 
(2  Hale  P.  0.  290),  where  he  says:  "I  would  never  convict  any 
person  for  stealing  the  goods  eujuadam  ignoH  merely  because  he 
would  not  give  an  account  of  how  he  came  by  them,  unless  there 
were  due  proof  made  that  a  felony  was  committed  of  these  goods. 
I  would  never  convict  any  person  of  murder  or  manslaughter,  unless 
the  fact  were  proved  to  be  done,  or  at  least  the  body  found  dead."** 
It  is  a  rule,  applicable  to  criminal  as  well  as  to  civil  trials,  that  the 
party  having  liie  affirmative  of  any  proposition  has  the  burden  of 
proof,  and  the  people  must  in  all  cases  sustain  this  burden  beyond 
a  reasonable  doubt;  it  follows,  therefore,  that  the  burden  of  proof  is 
on  the  prosecution  to  establish  the  corpus  delicti.** 

3.  Sufficiency  of  Evidence  in  GeneraL — ^The  general  rule  is  that 
in  every  criminal  case  the  prosecution  must  prove  the  corpus  delicti 
beyond  a  reasonable  doubt;  *•  otherwise  the  accused  is  entitled  to  an 
acquittal."  Thus  in  a  prosecution  for  an  assault  and  battery,  if  the 
evidence  offered  by  the  prosecution  leaves  it  doubtful  whether  the 
injury  was  the  result  of  accident  or  design,  there  can  be  no  question 
of  the  right  of  the  defendant  to  an  acquittal,  because  it  is  left  doubt- 
ful whether  any  criminal  act  was  committed.*^  But  no  universal 
and  invariable  rule  can  be  laid  down  as  to  what  will  amount  to  proof 


People  V.  Schiyrer,  42  N.  T.  1, 1  Am. 
Bep.  480. 

Note :  78  Am.  Dec.  353. 

Jl.  People  V.  Palmer,  109  N.  Y.  UO, 
16  N.  E.  529,  4  A.  S.  K.  423. 

Note:  68  L.R.A.  34. 

12.  People  «.  Platli,  100  N.  Y.  690, 
3  N.  E.  790,  53  Am.  Rep.  236. 

Notes:  68  L.RA.  45;  28  L.B.A. 
(N.S.)  536. 

IS.  Note:  68  L.R.A.  45. 

14.  Note:  68  LJR.A.  33. 

15.  People  V.  Schzyrer,  42  N.  Y.  1, 
1  Am.  Kep.  480. 

Notes:  78  Am.  Dec.  254  ;  68  LJt.A. 
48;  28  LJIA.(N.S.)  636.  See  gener- 
ally, as  to  burden  of  proof  on  crim- 
inal prosecntions,  Csihu;al  Law. 

16.  Smith  ff.  State,  133  Ala.  146,  31 


So.  806,  91  A.  S.  R.  21;  Joe  v.  State, 
6  Fla.  691,  65  Am.  Deo.  £79;  People 
V.  Sehiyver,  42  N.  Y.  1,  1  Am.  Rep. 
480;  Conde  v.  State,  35  Tex.  Crim. 
98,  34  S.  W.  286,  60  A  S.  R.  22;  High 
V.  State,  26  Tex.  App.  545,  10  S.  W. 
238,  8  A.  S.  B.  488;  WiUard  t>.  State, 
27  Tex.  App.  386,  11  S.  W.  453,  11 
A.  S.  R.  197  and  note. 

Notes:  05  Am.  Dec.  786  ;  4  A.  S.  R. 
431;  97  A.  S.  R.  786  ;  68  LJt.A.  48, 
63,  76;  Ann.  Cas.  1914C  330. 

17.  Com.  o.  York,  9  Mete.  (Man.) 
93,  43  Am.  Dec.  373. 

18.  Com.  V.  McKie,  1  Gray  (Mass.) 
61,  61  Am.  Dec.  410. 

Note:  68  L.R.A.  50.  And  see  As- 
sault And  Battebt,  toI.  2,  p.  665. 
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of  the  corpus  delicti,  as  each  case  must  depend  on  ite  own  peculiai 

circumstances ;  and  when  there  is  any  evidence,  direct  or  circum- 
stantial, to  establish  the  corpus  delicti,  it  is  for  the  jury  to  pass  upon 
its  sufficiency.** 

4.  Circumstantial  Evidence. — ^While  there  must  be  proof  of  the 
corpus  delicti,  there  is  no  one  kind  of  evidence  always  to  be  demanded 
in  proof  thereof,  any  more  than  of  any  other  fact.  It  can  seldom 
be  proved  by  direct  or  positive  testimony;^  the  former  stiict  rule 
as  to  the  necessity  of  such  proof  has  been  modified  by  many  authori- 
ties, and  the  weight  of  authority  now  is  that  all  the  elements  of  the 
corpus  delicti  may  be  proved  by  presumptive  or  circumstantial  evi- 
dence.' It  would  be  unreasonable  always  to  require  direct  and  positive 
evidence.  Crimes,  especially  those  of  the  worst  kind,  are  naturally 
committed  at  chosen  times,  in  darkness  and  secrecy.  Human  tri- 
bunals must,  therefore,  act  upon  such  indications  as  the  circum- 
stances of  the  case  present  or  admit.'  But  circumstantial  evidence 
must  be  acted  on  with  caution,^  especially  where  the  public  anxiety 
for  the  detection  of  a  great  crime  creates  an  unusual  tendency  to 
exaggerate  facts  and  draw  rash  inferences.'  Where  the  corpus  delicti 
is  attempted  to  be  shown  by  circumstEintial  evidence,  it  must  be  so 
established  as  to  exclude  positively  all  uncertainty  or  doubt  from  the 
minds  of  the  jury.*  Not  that  each  particular  circumstance  must  be 
of  this  conclusive  character,  but  all  combined  must  produce  the  same 
degree  of  certainty  as  positive  proof.^ 


19.  Note:  Ann.  Cas.  1914C  330. 

20.  Levering  Com.,  132  Ky.  666, 
m  S.  W.  253,  136  A.  S.  E.  192,  19 
Ann.  Cas.  140. 

1.  Willard  v.  State,  27  Tex.  App. 
386,  11  S.  W.  453,  11  A.  S.  R.  197 
and  note. 

Notes:  97  A.  S.  R.  786;  68  L.R.A. 
76. 

2.  Bradford  v.  State,  104  Ala.  68, 16 
So.  107,  53  A.  S.  R.  24;  Hoeh  v.  Peo- 
ple, 219  lU.  265,  76  N.  E.  356,  109  A. 
S.  R.  327;  People  v.  Aikin,  66  Mich. 
460,  33  N.  W.  821,  11  A.  S.  R.  512; 
State  «.  Qerman,  54  Mo.  526,  14  Am. 
Rep.  481 ;  State  v.  Williams,  52  N.  C. 
446,  78  Am.  Dec.  248  and  note;  State  v. 
Barnes,  47  Ore.  692,  85  Pac.  998,  7 
LJlJl.(N.S.)  181;  State  v.  GiUis,  73 
S.  C.  318,  53  S.  E.  487,  114  A.  S.  R. 
95,  6  Ann.  Caa.  993,  5  L.R.A.(N.S.) 
571;  Willard  tJ.  SUte.  27  Tex.  App. 
386, 11  S.  W.  453,  U  A.  S.  B.  197  and 
note. 

Notes:  4  A.  S.  R.  431;  91  A.  S.  R. 


24;  97  A.  S.  R.  787  ;  68  L.R.A.  75;  2i 
L.R.A.  (N.S.)  537. 

3.  Campbell  v.  People,  159  IIL  9, 
42  N.  E.  123,  50  A.  S.  R.  134. 

Note :  78  Am.  Dec.  253. 

4.  Campbell  v.  People,  159  111.  9, 
42  N.  E.  123,  50  A.  S.  R.  134;  State 
V.  Barnes,  47  Ore.  592,  S5  Pac  998, 
7  L.R.A.(N.S.)  18L 

Note:  78  Am.  Dec.  254. 

5.  Note:  78  Am.  Dec.  254. 

6.  People  V.  Piath,  100  N.  Y.  590, 
3  N.  E.  790,  53  Am.  Rep.  236;  Stata 
V.  WiUiams,  52  N.  C.  440,  78  Am.  Dec. 
248  and  note;  State  v.  Davidsm,  30 
Vt.  377,  73  Am.  Dec.  312. 

Notes:  11  A.  S.  R.  200;  97  A.  S.  R. 
786  ;  68  LJl.A.  34,  50. 

7.  Com.  V.  York,  9  Mete.  (Mass.) 
93,  43  Am.  Dec.  373;  Willard  v.  SUt«, 
27  Tex.  App.  386,  11  S.  W.  453,  U 
A.  S.  R.  197  and  note;  State  v.  David- 
son, 30  Vt.  377,  73  Am.  Dee.  312. 

Notes:  78  Am.  Dec.  253  ;  68  URJl 
76. 
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5.  Proof  by  Confession. — The  general  rule  now  is  that  the  corpus 
delicti  cannot  be  established  by  the  extrajudicial  confession  of  the 
defendant  unsupported  by  any  other  evidence  *  In  many  jurisdictions 
there  are  statutes  which  provide  in  effect  that  a  confession  of  a  defend- 
ant, unless  made  in  open  court,  will  not  warrant  a  conviction,  unless 
accompanied  with  other  proof  that  the  offense  was  committed.* 
There  is  authority  to  the  effect  that  the  state  must  prov^  th^  corpus 
delicti  independent  of  the  defendant's  confession,  beyond  a  reasonable 
doubt,  by  evidence  oihex  tiian  ^e  confession  of  the  accused,  and  Hh&t 
without  such  proof  of  the  corpus  delicti,  evidence  of  the  confession 
is  inadmissible  at  the  trial.^"  The  weight  of  auUiority,  however,  seems 
to  be  that  the  independent  proof  need  not  reach  this  degree  of  cer- 
tainty.'^ The  corpus  delicti  need  ,  not  be  first  proved  beyond  the 
possibility  of  doubt,  as  it  is  a  fact  to  be  proved  like  any  other  fact  in 
the  cause,  and  to  be  found  by  the  jury  upon  competent  evidence.  The 
true  rule  is  that,  when  the  commonwealth  has  given  sufficient  evi- 
dence of  the  corpus  delicti  to  entitle  the  case  to  go  to  the  jury,  it  is 
competent  to  show  a  confession  made  by  the  prisoner  connecting 
him  with  the  crime.  The  jury  should  first  pass  upon  the  sufficiency 
of  the  evidence  of  the  corpus  delicti,  and  if  it  satisfies  them  beyond 
a  reasonable  doubt  that  the  crime  has  been  committed,  then  they 
aye  at  liberty  to  give  the  confession  such  weight  as  it  is  entitled  to, 
taking  into  view  the  circumstances  surrounding  it  and  the  extent  to 
which  it  has  been  corroborated.  All  the  law  requires  is  that  the 
corpus  delicti  shall  be  proved  as  any  other  fact — that  is,  beyond  a 
reasonable  doubt;  and  that  doubt  is  for  the  jury.^*  The  adoption  of 
the  incorrect  definition  of  corpus  delicti,  to  the  effect  that  it  consists 
of  a  criminal  act  and  the  defendant's  connection  therewith,  has  led 
to  the  ruling  that  the  corpus  delicti  need  not  be  established  inde- 
pendently of  the  defendant's  extrajudicial  confession,  but  that  when 
it  is  established  by  other  evidence,  and  the  confession  t^en  together, 
that  is  sufficient^* 

8.  CampbeU  v.  People,  159  lU.  9,  9.  Note:  Ann.  Cas.  1914G  331.  And 
42  N.  E.  123,  60  A.  S.  B.  134;  Peoplt  see  Aduisbiohs  and  Dsolakatiohs, 
«.  Irfunbert,  5  Mieh.  349,  72  Am.  Dee.  voL  1,  p.  588. 

49;  Daou  «.  State,  34  Tex.  Crim.     10.  Dnnn  v.  State,  34  Tex.  Crim. 
257,  30  S.  W.  227,  53  A.  S.  R.  714;  257,  30  S.  W.  227,  S3  A.  S.  R.  714. 
Andereon  v.  State,  34  Tex.  Crim.     Note:  78  Am.  Dee.  262,  264. 
646,  31  S.  W.  673,  53  A.  S.  B.  722;     11.  See  Adhissioks  akd  Dbouka- 
Conde  v.  State,  35  Tex.  Crim.  98,  34  tions,  vol.  1,  p.  689. 
S.  W.  286,  60  A.  S.  R.  22.  18.  People  v.  Hannibal,  269  HI.  512, 

Notes:  78  Am.  Dee.  254,  258,  259;  102  N.  E.  1042,  Ann.  Cas.  1914C  329. 
28  LJEl.A.(N.S.)  536;  17  Ann.  Cas.  13.  Andexaon  v.  State,  34  Tex.  Crim. 
630;  Ann.  Cos.  1914G  331.  And  see  546,  31  S.  W.  673,  53  A.  S.  R.  723. 
Aduissioks  asu  DiCLABATiONS,  ToL  1,      Note:  %  T>JEtAL.(N.S.)  537. 


p.  587. 
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6.  Order  of  Proof. — In  all  trials  for  crime  the  prosecution  should 
prove  to  the  satisfaction  of  the  jury  that  a  crime  has  been  committed, 
before  it  proceeds  to  inquire  as  to  who  is  the  criminal,^*  for  without 
some  evidence  tending  to  show  the  commission  of  a  chme^  the  ques- 
tion as  to  the  person  by  whom  it  was  committed  cannot  arise.  Thus 
in  a  larceny  case,  until  the  state  has  by  positive  or  circumstantial 
evidence  shown  a  prima  facie  larceny  of  the  goods,  which  is  for  the 
determination  of  the  court,  solely  for  the  purpose  of  determining 
the  admissibility  of  evidence  tending  to  connect  the  prisoner  with  the 
commission  of  the  offense,  the  prosecution  is  not  entitled  to  intro- 
duce evidence  of  possession  by  the  defendant  of  tiie  goods  alleged  to 
have  been  stolen.  In  this  respect  the  case  would  not  be  different  from 
one  where  an  extrajudicial  confession  is  sought  to  be  introduced 
against  a  person  charged  with  a  felony.^*  Based  on  the  rule  that  th« 
corpus  delicti  should  be  first  proven,  it  has  been  ruled  that  the  cir- 
cumstances tending  to  prove  tiie  coipus  delicti  only,  and  those  tend- 
ing to  prove  the  defendant's  guilt  only,  should  be  separately  presented 
to  the  jury  and  the  effect  of  each  stated,  and  that  it  is  error  to  instruct 
the  jury  that  they  may  consider  all  the  circumstances  in  the  case 
togetiier  upon  both  questions.^'  But  while  the  corpus  delicti  is  ordi- 
narily the  first  point  to  which  evidence  should  be  directed,  the  order 
of  proof  is  within  the  discretion  of  the  trial  court,  and  unless  it 
clearly  appears  that  the  defendant  has  been  prejudiced  by  the  man- 
ner in  which  that  discretion  has  been  exercised,  this  will  not  justify 
a  reversal  of  the  judgment" 

14.  Bradford  v.  State,  104  Ala.  68,  So.  806,  91  A.  S.  R.  21;  Sanders  v. 
16  So.  107^  53  A.  S.  R.  24;  People  v.  State,  167  Ala.  85,  52  So.  417,  28 
Aikin,  66  Mich.  460,  33  N.  W.  821,  11  L.R.A.(N.S.)  536. 

A.  S.  R.  512;  State  v.  Wells,  36  Utah  Note:  68  L.R.A.  45. 

400,  100  Pac.  681,  136  A.  S.  R.  1059,  17.  State  v.  Davidson,  30  TL  377, 

19  Ann.  Cas.  631.   See  also  State  v.  73  Am.  Dec.  312. 

Harrison,  66  Vt.  523,  29  AtL  807,  44  18.  State  v.  Aleom,  7  Idaho  599,  94 

A.  S.  R.  864.  Pac.  1014,  97  A.  S.  R.  252;  People  v. 

Notes:  68  L.R.A.  47,  76,  79;  28  Hannibal,  259  III.  512, 102  N.  E.  1042, 

L.R.A.(N.S.)  636.  Ann.  Gas.  1914C  329  and  note. 

15.  Note:  78  Am.  Dee.  262,  253.  Note:  68  LJCA.  79. 
1&  Smith  V.  State,  133  Ala.  146,  31 


CORROBORATION 

Bee  Abobtiok,  Vol.  1,  p.  87  j  Aoookplices,  Vol.  1,  p.  166 :  Basiabds,  VoL  3,  p, 
731;  BRiBBtr,  Vol.  4,  p.  191;  Evn>£HCB;  Inosst;  Psbjdbt;  Rapb;  S»- 
DUOiTOiT;  Witnesses;  and  other  specific  titles. 
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31.  Award  and  Taxation  of  Costs 
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I.  iKTRODUnTORY 

1.  Definition  and  Scope  of  Article. — Costs  are  statutory  allowances 
to  a  party  to  an  action  for  his  expenses  incurred  in  the  action,  and 
have  reference  only  to  the  parties  and  the  amounts  paid  by  them,*  or, 

as  otherwise  defined,  they  are  the  sums  prescribed  by  law  as  charged 
for  the  services  enumerated  in  the  fee  bill.'  The  terms  "fees"  and 
"costs"  ore  sometimes  u.'^ed  interchangeably,  as  having  the  s-ame  appli- 
cation, but  accurately  speaking  the  term  "fees"  is  applicable  to  the 
items  chargeable  by  law  between  the  officer  or  witness  and  tlie  party 

1.  Bennett  r.  Kroth,  37  Kan.  235,15  2.  Forbes  v.  Chicago,  etc.,  R.  Co., 
Pac.  221,  1  A.  S.  R.  248.  150  la.  177, 129  N.  W.  810,  Ann.  Cas. 

Note:  133  A.  S.  E.  93.  1912D  311. 
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whom  he  serves,  whfle  the  term  "costs"  has  reference  to  the  expenses 
of  litigation  as  between  the  parties.*  The  subject  of  costs  is  essentially 
statutory,  and  the  decisions  of  the  courts  here  reviewed  necessarily 
consider  only  a  small  part  of  the  numerous  and  constantly  changing 
statutes  and  rules  of  court  prevailing  in  all  jurisdictions.  In  this 
article  only  the  general  principles  of  costs  are  stated,  and  reference 
should  be  made  to  other  titles  for  a  treatment  of  costs  in  connection 
with  particular  subjects  or  in  the  various  special  actions  and  pro- 
ceedings. 

2.  Source  of  Right  to  Costs. — At  common  law,  costs  were  unknown, 
were  not  recoverable  and  were  not  adjudged  in  the  judgment  of  the 
ease.*  It  was  not  until  the  statute  of  Gloucester  (6  Edward  I)  that 
costs,  eo  nomine,  were  recoverable  by  the  plaintiff  in  real  actions, 
and  under  that  statute  the  practice  of  the  courts  was  to  award  costs 
of  the  "writ  purchased"  in  addition  to  the  damages  recovered  against 
the  defendant.  By  statutes  the  plaintiff's  right  to  recover  costs  was 
extended  to  all  cas^  in  which  he  was  successful.  But  no  costs  were 
allowed  the  defendant  in  any  action  when  he  was  successful  until 
the  statute  of  23  Henry  YIII,  which  was  amended  from  time  to  time 
until  he  was  equitably  given  the  same  right  as  the  pldntiff  to  recover 
the  same  costs  as  the  plaintiff  would  have  had  if  he  had  recovered.* 
This  right  to  costs,  thus  early  recognized  by  statute,  is  considered 
by  the  courts  of  some  states  as  adopted  into  their  practice,  and  as  very 
much  under  the  control  of  the  courts  in  the  absence  of  statute.* 
But  the  general  rule  seems  to  be  that  common  law  courts  have  no 
inherent  power  to  award  costs,  which  can  only  be  granted  to  either 
party  in  any  cause  or  proceeding  by  virtue  of  express  statutory  author- 
ity,^ and  for  courts  of  law  to  allow  or  apportion  costs  it  is  necessary 
to  point  to  some  specific  provision  of  the  statute  giving  the  right.* 

S.  Williuiis  V.  Flowers,  90  Ala.  136,  Cel.  UO,  103  Fu.  885,  134  A.  S.  B. 
7  So.  439,  24  A.  8.  B.  772;  Bohart  v.  117  and  note,  19  Ann.  Cas.  1260; 
AndexBon,  24  Okla.  82,  103  Pae.  742,  Schmelzel  v.  Ada  Board  of  County 
20  Ann.  Gas.  142.  Com'rs,  16  Idaho  32, 100  Pae.  106, 133 

Note:  88  Am.  Dec  181.  A.  S.  R.  89,  17  Ann.  Cas.  1226,  21 

4.  Hart  v.  Skinner,  16  Vt.  138,  42  L£.A.(N.S.}  199;  Two  RiTers  Mff. 
Am.  Dec.  500;  Noyes  v.  State,  46  Wis.  Co.  v.  Beyer,  74  Wis.  210,  42  N.  W. 
250, 1  N.  W.  1,  32  Am.  Rep.  710.         23^  17  A.  S.  R.  131. 


6.  Northern  v.  Hannera,  121  Ala.  R.  989. 
587,  25  So.  817,  77  A.  S.  B.  74;  Tntn-     8.  In  re  Dongea*  Estate,  103  Wis. 

ham  V.  Shoose,  8  Dana  (Ky.)  3,  33  497,  79  N.  W.  786,  74  A.  S.  R.  885. 

Am.  Dee.  473.  Stfttntea  awarding  costa  have  beea  at- 

6.  Hart  v.  Skinner,  16  Vt  138,  42  taeked,  aa  other  statatea,  on  the  ground 
Am.  Dee.  500.  that  the  act  is  broader  than  its  tide. 

7.  Northern  «.  Hannera,  121  Ala.  See  Singer  Co.  v.  Tleniing,  39 
687,  25  So.  817,  77  A.  S.  B.  74;  Wil-  Neb.  679,  58  NT  W.  226,  42  A.  S. 
Hams  V.  Atchison,  ete.,  Ry.  Co.,  156  613,  23  L.R.A.  210. 

7S1 
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Note:  59  Am.  Dec.  52. 
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Such  statutory  provisions  are  to  be  construed  strictly/  and  a  statute 
making  fecial  provision  for  costs  in  a  particular  clasB  of  cases  prevails 
over  a  prior  general  statute  governing  the  matter  of  costs.*"  There 
is  no  vested  right  to  costs  which  cannot  be  divested  by  an  act  of  the 
legislature,  unless  a  judgment  for  them  has  been  already  rendered.'' 

U.  How  Right  to  Costs  Is  Afi-bcted 

3.  In  Generals — ^There  are  statutory  regulations  in  some  jurisdic- 
tions making  the  right  of  a  plaintiff  to  recover  costs  in  certain  actions 

dependent  on  the  amount  of  recovery,  or  allowing  costs  only  in  pro- 
portion to  the  amount  of  the  verdict,  and  in  such  cases  the  statutory 
regulation  must  be  followed.*'  In  such  a  case,  when  the  jury  assumes 
to  award  costs  against  one  of  the  parties,  this  part  of  the  verdict  may 
be  regarded  as  surplusage,  since  the  law  and  not  the  jury  determines 
the  question  of  costs.**  If  a  plaintiff,  while  several  actions  are  pend- 
ing against  joint  trespassers,  obtains  satisfaction  from  one,  he  is  not 
entitled  to  a  nominal  judgment  in  the  actions  against  the  others, 
so  as  to  enable  him  to  recover  costs.**  So,  if  a  party  defendant,  hav- 
ing no  interests  in  the  subject-matter  of  the  controveisy,  disclaims, 
the  action  will  be  dismissed  with  costs,  but  if  he  insists  on  a  declara- 
tion as  to  his  rights,  the  dismissal  will  be  without  costs.**  Where  a 
party  maintains  only  a  part  of  the  clcum  made  in  his  bill,  and  tiie 
adverse  party  has  contested  that  part  and  as  to  such  part  the  adverse 
party  was  a  mere  wrongdoer  costs  will  be  allowed  against  him.** 
And  where  there  is  a  plea  puia  darrein  continuance  which  sets  forth 
a  true  and  valid  defense  costs  are  to  be  adjudged  to  the  plaintiff  to 
the  time  of  plea  pleaded.*'  Where  a  pomplainant  has  carried  on 
proceedings  before  a  master  ex  parte,  a  codefendant  is  entitled  to 
have  his  costs  taxed  notwithstanding  error  arising  out  of  his  accounts 
may  have  been  committed  before  the  master  in  his  absence.**  And 
when  a  statute  authorizes  the  court  to  give  or  refuse  costs  upon  any 

9.  Note:  88  Am.  Dec.  181.  13.  Conner  v.  Winton,  8  Ind.  315, 

10.  Jones  V.  Broadway  Roller  Rink  65  Am.  Dec.  761. 

Co.,  136  Wis.  595,  U8  N.  W.  170,  19  14.  Ayer  «.  Ashmead,  31  Conn.  447, 

L.R.A.(N.S.)  907.  83  Am.  Dee,  154  and  note. 

11.  Grim  v.  WeissenheiK  School  15.  Lewis  f>.  Ross,  37  Me.  230,  69 
Dist.  57  Pa.  St.  433,  98  Am.  Dec.  237.  Am.  Dec.  49;  McKinnon  v.  McDonald, 

12.  Brown  v.  Sullivan,  22  Ind.  359,  57  N.  C.  1,  72  Am.  Dec.  574. 

85  Am.  Deo.  421 ;  Simpson  c.  Seavey,  8  16.  C,  A.  Briggs  Co.  v.  National 

Greenl.  (Me.)  138,  22  Am.  Dec.  228;  Wafer  Co.,  215  Mass.  100,  102  N.  E. 

Wardle  v.  Townsend,  75  Mich.  385,'42  87,  Ann.  Cas.  1914C  926. 

N.  W.  960,4  L.R.A.  511;  Hunt  u.Mor-  17.  Hitt  v.  Jjuxj,  3  Ala.  104,  36 

ris,  12  N.  J.  L.  175,  22  Am.  Deo.  483  Am.  Dec.  440. 

and  note;   Chandler  v.  Dnane,  10  18.  Coucklin  v.  Goddington,  12  N.  J- 

Wend.  (N.  T.)  563,  25  Am.  Deo.  STS.  Eq.  250,  72  Am.  Dec.  393. 
Note:  27  Am.  Rep.  529. 
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motion,  it  empowers  the  court  to  render  judgment  for  such  costs  only 
as  are  incident  to  the  motion,  if  any,  and  not  the  costs  in  the  suit.^* 

4.  Success  or  Failure  <tf  Party  at  Law  or  under  Statutes. — In 

actions  at  law  and  under  the  statutes  and  codes,  the  costs  generally 
go  to  the  prevailing  party,  and  under  statutes  providing  that  the 
prevailing  party  shall  recover  costs,  the  costs  follow  the  judgment  as 
of  course,^**  and  a  judgment  for  plaintiff  for  costs  only  is  erroneous.^ 
Although  the  prevailing  paity  may  recover  only  part  of  his  demand, 
he  is  entitled  to  costs,'  though  it  has  been  said  that  a  plaintiff  who 
is  defeated  on  the  principal  issue  in  controvert  cannot  complain  of 
an  equal  division  of  the  costs  of  the  action.'  In  the  absence  of  some 
statutory  provision  authorizing  it,  costs  in  actions  at  law  cannot  be 
apportioned.*  Where  each  party  is  successful  in  part,  the  matter 
generally  rests  in  the  discretion  of  the  court,^  and  the  court  may 
adjudge  that  each  party  pay  his  own  costs If  one  of  several  defend- 
ants makes  a  separate  issue,  which  is  declared  against  him,  he  is 
liable  for  the  costs.^  In  some  jurisdictions  the  statutes  leave  the 
determination  of  the  question  in  certain  cases  to  the  discretion  of 
the  trial  court,  and  under  such  a  statute  the  prevailing  party  is  not 
necessarily  entitled  to  costs.* 

5.  Success  or  Failure  of  Party  in  Equity. — ^In  equity,  the  award 
of  costs  depends  largely  on  the  facts  and  circumstances  of  each  par- 
ticular case,  and  rests  entirely  within  the  discretion  of  the  court,  to  be 


19.  Bice  V.  Boothsville  Tel.  Co.  62  to  either  party.  48  L.B.A.  437  note. 
W.  Va.  521,  59  S.  E.  501,  125  A.  S.  1.  Stevens  «.  Briggs,  14  Vt,  44,  39 
R.  986,  13  Ann.  Cas.  1046;  Below  v.  Am.  Dec  209. 

Robbins,  76  Wis.  600,  45  N.  W.  416, 20      2.  Saunders    v.    Frost,    5  Pick. 

A.  S.  R.  89,  8  L.R.A.  467.  (Mass.)  259, 16  Am.  Dec.  394. 
Kote:  28  Am.  Dec.  500.  Notes:  16  Am.  Dec.  405;  88  Am. 

20.  Hoys  V.  TutUe,  8  Ark.  134,  46  Dec.  181. 

Am,  Dec.  309;  Condon  v.  Pomroy-      3.  Eater  u.  Shuttlefield,  146  la,  512, 

Grace,  73  Conn.  607,  48  Atl.  756,  53  125  N.  W.  235,  44  L.R.A.(N.S.)  101- 
L,R.A.  696;  Lewis  «.  Ross,  37  Me.  230,      4.  Freed   Furniture,   etc.,    Co.  v. 

59  Am.  Dec.  49;  Dwyer  v.  EUs,  208  Sorenson,  28  Utah  419,  79  Pae.  664, 

Mass.  195,  94  N.  E.  286,  21  Ann,  Caa.  107  A.  S.  R.  731,  3  Ann.  Cas.  634. 
1042;  Ahlers  v.Thoraas,  24  Nev.  407,      Note:  88  Am.  Dec.  181. 
56  Pae.  93,  77  A.  S.  R.  820;  Livingston      5.  Turner  v.  Johnson,  95  Mo.  431, 

V.  Bishop,  1  Johns.  (N.  Y.)  290,  3  Am.  7  S.  W.  570,  6  A.  S.  R.  62. 
Deo.  330;  Odell  «.  Culbert,  9  Watts  &      6.  QiUy  v.  Hirsh,  122  La.  966,  48 

8.  (Pa.)  66,  42  Am.  Dec.  317;  Ex  So.  442,  20  L.RJi..(N.S.)  972;  Freed 

p.  Karish,  32  S.  C.  437, 11  S.  E.  298,  Furniture,  etc.,  Co.  v.  Sorensen,  28 

17  A,  S.  R.  865;  Freed  Furniture,  etc.,  Utah  419,  79  Pae.  664,  107  A.  S.  B, 

Co.  V.  Sorensen,  28  Utah  419,  79  Pac.  731,  3  Ann.  Cas.  634;  Murray  «,  Mo- 

564,  107  A.  S.  B.  731,  3  Ann.  Cas.  Kenzie,  23  Ont.  L.  Rep.  287,  21  Ann. 

634;  KiQD  v.  Mineral  Point  First  Nat.  Cas.  968. 

Bank,  118  Wis.  537,  95  N.  W.  969,     7.  Whiteaell  v.  Strickler,  167  Ind. 

99  A.  S.  R,  1012.  602,  78  N.  E.  845,  119  A.  S.  B,  624. 

Note:  88  Am.  Dee,  181.  In  ease  of  a     8.  Bathgate  v.  Irvine,  126  Cal.  136, 

lustrial  costs  are  not  ordinarily  taxable  58  Pae.  442,  77  A.  8.  B.  168. 
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exercised  upon  principle  and  with  reference  to  the  general  rules  of 
practice.*  The  prevailing  party,  however,  is  prima  fade  entitled  to 
costs,  and  it  is  incumbent  upon  the  losibg  party  to  show  the  exist- 
ence of  circumstances  sufficient  to  overcome  such  prima  facie  claim.^* 
When  the  case  presents  a  question  of  some  novelty  and  difficulty,  the 
court  need  not  decree  costs  to  ^ther  party.^^  And  if  it  appears  that 
it  would  be  inequitable  to  compel  the  imsuccessful  party  to  pay  costs, 
the  court  may,  in  the  exercise  of  a  sound  judici^  discretion,  refuse 
costs  to  either  party,  may  tax  each  party  half  the  costs,  or  may  impose 
the  costs  upon  the  prevailing  party/^  as  where  the  conduct  of  a 
party  is  unconscientious  and  oppressive,^'  where  complainant  could 
have  obtained  Uie  relief  to  which  he  is  entitled  without  a  resort  to 


9.  Blassengame  v.  Boyd,  178  Fed.  1,  521;  Sanborn  v.  Kittredge,  20  Vt.  632, 
101  C.  C.  A.  129,  21  Ann.  Caa.  800;  50  Am.  Dec.  58  and  nole;  Meiners  v. 
Qallatin  v.  Coming  Irr.  Co.,  163  Cal.  Frederiek  Miller  Brewing  Co.,  78  Wis. 
405,  126  Pac.  864,  Ann.  Cas.  1914A  364,  47  N.  W.  430,  10  LJI.A.  686; 
74;  Cowles  v.  Whitman,  10  Conn.  121,  Lego  v.  Medley,  70  Wis.  211,  48  N.  W. 
25  Am.  Dec.  60;  Pearce  v.  Chastain,  3  375,  24  A.  S.  R.  706;  Boseuheimer  v. 
Ga.  226,  46  Am.  Dec.  423;  Guernsey  v.  Krenn,  126  Wis.  617,  106  N.  W.  20, 
Phinizy,  U3  Ga.  898,  39  S.  E.  402,  5  LJIA..(N.S.)  395;  Hope  «.  Carnegie, 
84  A.  S.  B.  270;  Fitzpatrick  v.  Me-  L.  R.  4  Ch.  264,  3  Eng.  Rul.  Cas.  243. 
Gregor,  133  Ga.  332,  65  S.  E.  859,  25     Notes:  16  Am.  Dee.  405  ;  88  Am. 
L.RA.(N.S.}  50;  Frisby  v.  BaUance,  4  Dec.  181;  90  Am.  Dec.  689;  61  A.  S. 
Scam.  (lU.)  287,  39  Am.  Dec.  409  and  R.  160;  21  Ann.  Cas.  802. 
note;  Blue  v.  Blue,  38  lU.  9,  87  Am.     10.  Keller  v.  Bading,  169  III.  152,  48 
Dec.  267  and  note;  Cicero  Lumber  Co.  N.  E.  436,  61  A.  S.  R.  169;  Butler  v. 
V.  Cicero,  176  111.  9,  51  N.  E.  758,  68  Triplett,  1  Dana  (Ky.)  152,  26  Am. 
A.  S.  R.  155,42  LJS A.  696;  Carroll  V.  Dec.  136;  Waters  v.  Gooch,  6  J.  J. 
Tomlinson,  192  lU.  398,  61  N.  E.  484,  Marsh.  (Ky.)  586,  22  Am.  Dec.  108. 
86  A.  fi.  R.  344  and  note;  Scott  v.  Saunders  v.  Frost,  6  Pick.  (Mass.) 
Anltman,  211  111.  612,  71  N.  E.  1112,  259, 16  Am.  Dec.  394;  De  La  Vergne 
103  A.  S.  R.  215;  Price  v.  Tyson,  3  Everston,  1  Paige  (N.  Y.)  181, 19  Am. 
Bland  (Md.)  392,  22  Am.  Dec.  279;  Dec,  411;  Pietseh  ti.  Milbrath,  123  Wis. 
Turner  v.  Johnson,  95  Mo.  431,  7  S.  647,  101  N.  W.  388;  102  N.  W.  342, 
W.  570,  6  A.  S.  R.  62;  McNeil  v.  CaU,  107  A.  S.  R.  1017,  68  L.BjL  945. 
19  N.  H.  403,  51  Am.  Dec.  188;  Brown      Note:  88  Am.  Dec.  181. 
V.  Rickets,  4  Johns.  Ch.  (N.  Y.)  303,  8     11.  Jones  v.  Mason,  6  Rand.  (Va.) 
Am.  Dec.  567;  Power  tj.  King,  18  N.  D.  577,  16  Am.  Dee.  76L 
600,  120  N.  W.  543,  138  A. «.  R.  784,     12.  Blaasengame  v.  Boyd,  178  Fed. 
21  Ann.  Caa.  1108;  Jones  v.  Conn,  39  1, 101  C.  C.  A.  129,  21  Ann.  Caa.  800; 
Ore.  30,  64  Pac.  855,  65  Pac.  1068,  87  Leviness  v.  Consolidated  Gas,  etc,  Co., 
A.  S.  R.  634  and  note,  54  L.RA,  630;  114  Md.  559,  80  Atl.  304,  Ann.  Cas. 
In  re  Baker,  108  Pa.  St.  510,  1  Atl.  1913C  649;  Van  Tine  v.  Van  Tine, 
78,  56  Am.  Rep,  231;  Pile  v.  Pedrick,  (N.  J.)  15  Atl.  249,  1  LJI.A.  155; 
167  Pa.  St.  296,  31  Atl.  646,  647,  46  Demarest  o.  Wynkoop,  3  Johns.  Ch. 
A.  S.  R.  677  and  note;  Rabb  v.  Patter-  (N.  Y.)  129,  8  Am.  Dec.  467;  New- 
son,  42  S.  0.  528,  20  S.  E.  640,  46  A.  burgh  &  Cochecton  Turnpike  Road  o. 
S,  R.  743;  Matheson  v.  Rogers,  84  S.  Miller,  6  Johns.  Ch.  (N.  Y.)  lOL  fl 
C.  468,  65  S.  E.  1054;  67  S.  E.  476, 19  Am.  Dec.  274. 
Ann.  Cas.  1066;  Walliug  v.  Kinnard,     Note:  16  Am.  Dee.  405. 
10  Tex.  508,  60  Am.  Dec.  216;  Pinnock     13.  McNeil  v.  Call«  U  N.  H.  403, 61 
«.  Clongh,  16  Vt  500,  42  Am.  Dec.  Am.  Deo.  188. 
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equity,**  or  where  both  parties  are  in  fault.**  But  if  a  court  of  equity 
determines  that  a  plaintiff  is  entiUed  to  costs  it  cannot  limit  the 
amount  thereof,  as  the  law  determines  that  question.** 

6.  Payment  or  Tender  of  Money  or  Judgment. — ^If  a  creditor,  after 
commencing  an  action  to  recover  his  debt,  accepts  payment  of  the 
amount  due,  he  cannot  proceed  with  the  action  to  recover  costa,*^ 
but  where  parties  stipulate  that  a  plaintiff  may  tf^  judgment  against 
the  defendant,  the  plaintiff  will  be  entitled  under  ite  stipulation  to 
costs.**  A  tender  by  a  defendant  to  complainant,  after  the  com- 
mencement of  litigation,  of  all  that  he  was  equitably  entitled  to, 
and  a  refusal  of  the  tender,  will  result  in  the  taxing  of  all  costs  of 
the  litigation  against  the  complainant.**  And  if  defendant,  after 
suit  has  been  commenced,  pays  into  court  or  offers  judgment  for 
the  amount  he  admits  to  be  due,  with  costs  to  that  time,  and  plain- 
tiff denies  that  it  is  sufficient  to  satisfy  his  demands  and  goes  to  trial, 
the  defendant  must  pay  costs  if  the  jury  find  more  is  due  than  he 
offered,  but  if  they  find  the  amount  sufficient  to  satisfy  plaintiff's 
just  demands,  plaintiff  must  pay  all  costs  incurred  since  the  offer  was 
made.*** 

7.  When  Payable  Out  of  Fund. — ^In  proper  cases  the  court  may 
adjudge  l^e  costs  to  be  paid  out  of  a  fund  which  is  the  subject- 

* 

14.  Langdon  v.  Roane,  6  Ala.  618,  plaintiff  is  entitled  to  have  the  release 
41  Am.  0ec.  60;  Bank  of  Utiea  v.  pleaded,  neither  party  can  claim  costs 
MerBerean,  3  Barb.  Ch.  (N.  Y.)  528, 49  where  the  plea  is  adjudged  sufficient. 
Am.  Dec.  189.  KimbaU  v.  Wilson,  3  N.  H.  96, 14  Am. 

16.  Saunders   tj.   Frost,   6   Piolt.  Dec.  342. 
(Mass.)  259,  16  Am.  Dec.  394.  18.  Note:  17  A.  S.  R.  142. 

Note:  61  A.  S.  B.  161.  19.  Metcalf  v.  Hart,  3  Wyo.  613,  27 

16.  Hayes  v.  Douglas  County,  92  Pae.  900,  31  Pac.  407,  31  A.  S.  R.  122. 
Wis.  429,  65  N.  W.  482,  53  A.  S.  R.  Where  a  debtor  tendered  the  amount 
926,  31  L.R,A.  213,  overruled  on  an-  of  the  debt  without  costs  after  the 
other  point  in  Newton  v.  Superior,  146  writ  had  been  sued  out  and  delivered  to 
Wis.  308,  130  N.  W.  242.  an  officer  bat  before  service,  the  tender 

17.  Bnell  v.  Flower,  39  Conn.  462,  was  good,  as  the  suit  was  not  com- 
12  Am.  Rep.  414 ;  Oeiser  Threshing  meneed,  except  for  the  purpose  of  pre- 
Mach.  Co.  V.  Smith,  36  Wis.  295,  17  venting  the  running  of  the  statute  of 
Am.  Rep.  494;  Two  Rivers  Mfg.  Co.  v.  limitations,  until  the  writ  was  served. 
Beyer,  74  Wis.  210,  42  N.  W.  232,  17  RandaU  v.  Baeon,  49  Vt.  20,  24  Am. 
A.  S.  R.  131.   In  Stevens  v.  Briggs.  Rep.  100. 

14  Vt.  44,  39  Am.  Dec.  209,  it  was  held  20.  Wilcox  v.  Richmond  &  D.  R.  Co. 
that  a  defendant  cannot  avail  himself  52  Fed.  264,  8  17.  S.  App.  118,  3  C. 
of  defense  of  payment  after  the  com-  C.  A.  73,  17  L.R.A.  804;  Matheney  r. 
mencement  of  the  suit,  unless  he  also  £1  Dorado,  82  Ean.  720, 109  Pac.  166, 
pays  the  costs  as  well  as  the  debt.  28  L.RA.(N.S.)  980;  Stone  v.  Waitt, 
And  in  an  eariy  case  it  was  declared  31  Me.  4'>9,  52  Am.  Dee.  621  and  note ; 
that  costs  are  presumed  to  have  been  Drew  v.  Towle,  30  N.  H.  631,  64  Am. 
adjusted  by  the  parties  where  a  gener-  Dec.  309;  State  Bank  v.  Holcomb,  7 
al  release  by  one  of  the  plaints  is  N.  J.  L.  193, 11  Am.  Dee.  649 ;  Murray 
civen  pending  the  action:  and  as  tiie  r.  WindleV,  29  N.  C.  201,  47  Azo.  Dee, 
R.  C.  L.  Vol.  VIl'— 60.  785 
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matter  of  the  litigation.'  But  it  has  been  held  that  in  an  action 
brought  by  an  attorney  general  against  an  insolvent  life  insurance 
company,  resulting  in  a  judgment  by  dissolution,  intervening  policy 
holders  are  not  entitled  to  costs  out  of  the  fund.^  Likewise  costs  may 
be  allowed  to  the  plaintiff  out  of  the  funds  in  interpleader  proceed- 
ings/ and  on  an  interpleader  respecting  a  sum  of  money  in  the  hands 
of  the  plaintiff,  occasioned  by  tiie  fault  of  one  defendant,  costs  out 
of  the  fund  may  be  decreed  to  the  plaintiff,  and  the  defendant  who 
is  not  in  fault  is  entitled  to  a  decree  against  the  other  defendant  for 
the  costs  so  taken  out  of  the  fund  as  well  as  for  his  own  coats.* 
But  costs  will  not  be  allowed  out  of  the  fund  when  the  suit  was 
unnecessary.* 

III.  Security  fob  Costs 

8.  General  Considerations. — The  practice  in  some  jurisdictions 
requires  the  plaintiffs  in  all  actions  to  give  security  for  costs,*  while 

in  others  the  statute  requires  security  only  in  certain  cases,  as  on 
the  ground  of  nouresidence.'  It  has  been  said  that  the  right  of 
defendant  in  equity  to  require  security  for  costs  from  a  nonresident 
complainant  does  not  rest  upon  the  provisions  of  a  statute,  but  is  an 
ancient  and  well  established  rule.^  Where  the  ground  for  asking 
security  is  nonresidence  it  is  not  necessary  that  complainant  should 
be  a  nonresident  at  the  time  of  filing  his  bill;  an  order  will  be  granted 
to  file  security  if  he  becomes  nonresident  after  the  commencement 
of  th§  suit.*  Poverty  is  not  a  grotind  on  which  a  plaintiff  can  be 
made  to  give  security  for  costs,  unless  specifically  provided  by  stat- 

324;  Stolae  v.  Milwaukee,  etc.,  R.  Co.,  R.  442,  5  L.R.A.  33;  Van  Dertyn  v. 

U3  Wis.  44,  88  N.  W.  919,  90  A.  S.  R.  Mack,  137  Mich.  146,  100  N.  W.  278, 

833.  109  A.  S.  R.  669,  4  Aaa.  Gas.  879,  66 

Note:  16  Am.  Dec.  405.  L.K.A.  437. 

1.  Clerk's  Office  v.  Cape  Fear  Baak,  6.  Note:  24  Eng.  RuL  Cas.  31. 

66  N.  C.  214,  8  Am.  Rep.  506;  Swent-  In  ordinary  actions,  a  justice  of  the 

zel  V.  Penn  Bank,  147  Pa.  St.  140,  23  peace  has  not  power  to  require  that 

Atl.  405,  415,  30  A.  S.  R.  718,  15  plaintiff  shall  give  security  for  costs. 

L.R.A.  305;  Judevine  v.  Judevine,  61  Cfordon  v.  Ellison,  9  la.  317,  74  Am. 

Vt.  587,  18  Atl.  778,  7  L.R.A.  517.  Dec.  353. 

2.  Atty-Gen.  v.  North  America  L.  7.  Note:  16  Am.  Dec.  407. 

Ids.  Co.,  91  N,  Y.  57,  43  Am.  Rep.  648.     An  independent  foreign  goTernment 

3.  Note:  35  Am.  Deo.  709.  is  "a  person  residing  without  th» 

4.  Swiger  v.  Hnyman,  56  W.  Va.  state,"  within  the  meaning  of  a  statute 
123,  48  S.  E.  839,  107  A.  S.  R.  899,  3  requiring  security  for  costs  from  such 
Ann.  Cas.  1030.  persons.     Republic  of  Honduras  v. 

8.  Tincher  r.  Arnold,  147  Fed.  665,  Soto,  112  N.  Y.  310,  19  N.  E.  845,  8 

77  C.  C.  A.  649,  8  Ann.  Cas.  917,  7  A.  S.  R.  744»  2  Ii.R.A.  642. 

L.R.A.(N.S.)  471;  Webb  v.  Fuller.  85  8.  Note:  82  Am,  Dec  251. 

Me.  443,  27  Atl.  346,  22  L.R.A.  177;  9.  Newman  v.  Landrine,  14  N.  J.  Sq. 

Stratton  v.  Physio-Medical  College,  291,  82  Am.  Dec  249. 
149  Mass.  605,  21  N.  £.  874, 14  A.  S. 
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ute  If  the  security  offered  is  deemed  to  be  insufficient,  the  defend- 
ant may  move  the  court  to  require  the  plaintiff  to  give  further  secur- 
ity. But  when  the  first  bond  has  been  accepted  by  the  clerk,  the 
defendant  must  show  as  a  fact  that  the  surety  is  insolvent,**  and 
additional  security  will  not  be  ordered  when  the  plaintiff  has  filed 
on  affidavit  that  he  is  unable,  by  reason  of  poverty,  to  give  security.** 
A  bond  ordinarily  will  not  be  required  when  a  deposit  of  money  has 
been  made  in  Ueu  of  an  undertaking  for  costs.**  Statutes  generally 
provide  for  the  prosecution  of  an  action  without  giving  security  by 
anyone  unable  to  do  so  by  reason  of  poverty,"  and  the  filing  of*an 
affidavit  of  inability  to  give  security  for  coste  before  a  case  is  actu- 
ally dismissed  will  prevent  its  dismissal,  although  the  time  prescribed 
for  the  filing  of  a  cost  bond  has  elapsed.**  The  liability  of  a  surety 
on  a  cost  bond  is  generally  limited  to  the  penalty  of  the  bond.**  In 
an  action  against  the  surety  on  a  bond  conditioned  that  the  plaintiff 
will  pay  "on  demand"  all  costs  awarded  to  the  defendant,  a  demand 
must  be  alleged  and  proved.*' 

9.  Form  and  Requisites. — The  bond  given  to  secure  the  costs  of 
an  action  should  follow  statutory ,  requirements  as  to  the  form  and 
contents.  lu  some  jurisdictions,  it  is  held  tiiat  where  the  bond  does 
not  follow  the  statutory  form,  but  nevertheless  contains  all  the  requi- 
sites of  a  good  security,  it  is  sufficient,  while  in  other  jurisdictions 
^e  obligation  of  the  surety  is  dependent  upon  the  validity  of  the 
bond  as  governed  by  the  statutory  requireroenta.**  As  the  giving  of  a 
bond  for  costs  is  not  jurisdictional,  if  a  party  has  filed  a  bond  which 
does  not  in  some  particular  conform  to  the  statutory  requirements, 
the  action  should  not  be  dismissed,  but  he  should  be  given  an  oppor- 
tunity to  give  such  bond  as  is  required.*' 

10.  Time  to  Give  Security.— The  requirements  of  a  statute  or  rule 
of  court  as  to  the  time  to  file  a  cost  bond  should  also  be  complied 
with,  although  such  requirements  are  generally  considered  merely 
directory,  and  an  action  should  not  be  dismissed  for  fulure  to  file 
a  cost  bond  within  the  time  prescribed  by  the  statute,  if  it  or  an  affi- 
davit of  inability  to  give  security  is  tendered  before  the  case  is  acta* 

10.  Cowdl  V.  Taylor,  31  Ch.  D.  34,  R.  744,  2  liit^A.  642. 

66  L.  J.  Ch.  92,  53  L.  T.  N.  S.  483,  34     14.  Note:  88  Am.  Deo.  181. 
W.  B.  24,  24  Eng.  BnL  Cas.  23  and     16.  Missouri  Pao.  R.  Co.  «.  Rich- 
note.    Aa  to  obligation  of  attorney  mond,  73  Tex.  568, 11  S.  W.  555, 16  A. 
for  poOT  pwson  to  give  secarity  when  S.  R.  794,  4  L.RA..  280. 
he  has  taken  ease  on  contingent  fee,  see     16.  Note:  55  L.BA.  386. 
Attobhkts  at  Law,  voL  2,  p.  1040.         17.  Nelson  v.  Bostwick,  5  Hill  (N. 

11.  Capital  City  Water  Co.  v.  State,  T.)  37,  40  Am.  Dec.  310. 

105  Ala.  406, 18  So.  62,  29  UR.A.  743.     18.  Note :  Ann.  Cas.  1913  D  676. 

18.  Stevens-  v.  Sheriff,  76  Kan.  124,  19.  Obertino  v.  Fidelity  Coal  Min. 
M  Pao.  709, 11  IiJtA.(N.S.)  1163.       Co.,  87  Kan.  297,  124  Pae.  172,  Ana. 

18.  Bepublie  of  Honduras  «.  Soto,  Cas  19131)  673. 
U2  N.  Y.  310,  19  N.  B.  845,  8  A.  S. 
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ally  dismissed."  Ordinarily  it  is  held  that  if  the  defendant  filed  an 
answer  in  the  cause,  with  knowledge  of  the  fact  that  the  plaintiff 
is  a  nonresident  or  with  knowledge  of  any  other  fact  which  gives 
him  a  right  to  demand  security  for  costs,  he  thereby  waives  bis  right 
to  demand  such  security  and  may  be  required  to  proceed  without 
it,*  and  the  same  practice  has  been  adkered  to  in  case  of  the  failure 
of  the  defendant  to  demand  security  before  Hie  day  when  be  is 
required  to  file  his  answer  although  no  answer  or  other  defensive 
pleading  has  been  filed  by  that  day In  some  jurisdictions,  a  motion 
to  rule  plaintiff  to  give  security  for  costs  comes  too  late  when  made 
after  the  jury  is  sworn,'  and  in  still  others  the  matter  is  regulated  by 
express  provisions  of  statute  or  rule  of  court.* 


IV.  Fbbsons  Who  May  Recover  ob  Ase  Liable  fob  Costs 

11.  Persons  Who  Hay  Recover  Costs. — judgment  for  costs  must 
be  entered  in  favor  of  a  party  to  the  action,  and  cannot  be  entered 
in  favor  of  any  one  but  a  party.*  A  party  unnecessarily  filing  a  bill, 
without  the  direction  of  the  court,  where  he  might  have  had  relief 
by  petition  in  another  suit,  is  not  entitled  to  costs,'  but  one  who  has 
unnecessarily  been  made  a  party  or  been  compelled  to  continue  his 
appearance  in  the  case  may  recover  his  costs.'  It  has  been  held  that 
a  bank  is  not  entitled  to  an  allowance  of  counsel  fees  on  success- 
fully protecting  itself  from  a  claim  to  interest  on  a  fund  which  had 
been  deposited  with  it  as  stakeholder  without  an  agreement  for  the 
payment  of  interest;  this  dedsion  being  based  on  the  principle  that 
whatever  expense  was  borne  by  the  bank  in  resisting  the  demand  for 
interest  was  incurred  in  protecting  itself.'  Separate  bills  of  costs  for 
different  defendants,  having  different  interests  and  presenting  dis- 
tinct issues  of  fact  and  questions  of  law,  may  be  recovered,'  not- 
withstanding they  appear  by  the  same  attorney.*' 

20.  Capital  City  Water  Co.  «.  State,     4.  Note:  8  Ann.  Gas.  942. 
105  Ala.  406,  IS  So.  62,  29  L.RA.     6.  Note:  16  Am.  Dee.  405. 
743 :  Missouri  Pae.  Ry.  Co.  v.  Rich-     6.  De  la  Vergne  «.  Everston,  1  I^ige 
mond,  73  Tei.  668,  11  S.  W.  655,  15  (N.  Y.)  181, 19  Am.  Det  411. 
A.  S.  R.  794  and  note,  4  L.R.A.  280;     7.  Snnunerville  «.  March,  1^  CaL 
Naderhoff  v.  Benz,  25  N.  D.  165,  141  554,  76  Pae.  388,  100  A.  S.  B.  145; 
N.  W.  501,  47  L.R.A.(N.S.)  853.         CoTcnhoven  v.  Shnler,  2  Paige  (N.  Y.) 

1.  Newman  v.  Landrine,  14  K.  J.  Eq.  122,  21  Am.  Dec  73. 

291,  82  Am.  Dec  249;  Seuitti  v.  Union  8.  De  Witt  o.  Keystone  Nat  Bank 

Pac.  Coal  Co.,  30  Utah  462,  85  Pae.  of  Pittsbni^b,  243  Pa.  St  534,  90  AtL 

1011,  8  Ann.  Cas.  942.  340,  62  L.RJl.(K.S.)  622. 

Note :  82  Am.  Dec.  251.  9.  Adams  v.  Beloit,  106  Wis.  363,  81 

2.  Note:  8  Ann.  Cas.  944.  N.  W.  869,  47  L.RA.  441. 

S.  Wallace  v.  Collins,  5  Ai^  41,  39  10.  Rosenheimer  v.  Kiens,  126  Wis. 
Am.  Dec.  359;  St.  Louis,  etc.,  R.  Co.  «.  617, 106  N.  W.  20^  6  LJiA.(NJ3.)  38Sw 
South,  43  DL  176,  92  Am.  Dee.  103. 
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12.  Persons  Liable  for  Costs  Generally. — As  a  general  rule  costs 
are  not  properly  taxable  against  a  person  not  a  party  to  the  suit, 
though  the  court  may  award  costs  gainst  the  real  litigant  not  a 
party  to  the  record  or  against  the  party  beneficially  interested  and 
who  authorized  the  suit  to  be  brought  or  contested.^*  A  person  who 
authorizes  suit  to  be  brought  in  another  state  is  personally  liable  for 
the  costs  adjudged  against  him,  and  a  judgment  therefor  may  be 
enforced  in  his  home  state  as  a  valid  foreign  judgment  So,  a 
person  unadvisedly  suing  or  defending  in  a  particular  cause  may  be 
taxed  with  the  costs  of  the  proceeding.^'  Costs  will  not  be  allowed 
to  a  plaintiff  who  incurs  them  at  law,  when  he  ought  to  have  first 
come  into  a  court  of  equity.**  It  may  be  said  generally  that  an 
attorney  is  not  liable  for  costs  merely  by  virtue  of  his  retainer,  though 
statutes  in  some  jurisdictions  authorize  costs  to  be  taxed  against  an 
attorney  acting  for  a  nonresident  client.*"  Many  cases,  however, 
recognize  the  right  to  tax  costs  against  an  attorney  who  institutes  a 
proceeding  without  authority,**  or  who  has  been  guilty  of  misconduct 
or  negligence  in  conducting  the  proceeding.*'  Costs  may  be  taxed 
against  an  intervener  if  he  is  unsuccessful,  but  where  he  has  succeeded 
on  all  the  issues  of  his  petition  except  one,  as  to  which  no  costs  were 
incurred  beyond  those  necessarily  incurred  in  the  teial  of  tiie  other 
issues,  he  is  not  liable  for  any  portion  of  the  costs.** 

13.  Liability  of  United  States,  States,  Hunicipalities,  and  Officers. — 
The  rule  that  the  right  to  recover  costs  is  governed  by  statute  is  espe- 
cially applicable  to  the  government  and  governmental  agencies.  Con- 
sequently it  is  generally  held  that,  unless  expressly  authorized  by  stat- 
ute, a  judgment  for  costs,  either  in  a  civil  or  a  criminal  case,  cannot 
be  rendered  against  the  United  States,*'  or  a  state."  And,  in  l^e 
absence  of  statute,  a  judgment  cannot  be  awuded  against  a  county 


11.  In  re  Sttirmer,  25  Ont.  L.  Kep. 
666,  Ann.  Cas.  1912D  1107. 

Notes:  60  Am.  Dec.  333;  62  L.R.A. 
617;  Ann.  Cas.  1912D  1112. 

A  bona  fide  purchaser  will  not  be 
charged  with  complainant's  costs  when 
he  defends  against  a  suit  brought  to 
recover  the  property  purchased,  and 
fails.  Byers  v.  Fowler,  12  Ark.  218, 
64  Am.  Dec.  271. 

12.  Waiton  v.  Sugg,  61  N.  C.  98, 
93  Am.  Dec.  580. 

13.  In  re  Ryder,  11  Paige  (N.  Y.) 
185,  42  Am.  Dee.  109;  Glen  v.  Fisher, 
6  Johns.  Ch.  (N.  Y.)  33, 10  Am.  Dec. 
310. 

14.  Keatnn  v.  Cobb,  16  N.  C.  439, 18 
Am.  Dec.  595. 


16.  Note:  21  Ann.  Cas.  879. 

16.  American  Ins.  Co.  v.  Oakley,  9 
Paige  (N.  Y.)  496,  38  Am.  Dec.  561 
and  note;  Simmons  v.  Liberal  Opinion 
Limited,  [1911]  1  K.  B.  (Eng.)  966, 
21  Ann.  Cas.  876.  See  also  Atiorneys 
AT  Law,  vol.  2,  p.  987. 

17.  Note:  21  Ann.  Cas.  881.  And 
see  generally  Attorsets  at  Law,  vol. 
2,  p.  1012  et  aeq. 

18.  Jacobs  V.  Jacobs,  130  la.  10, 104 
N.  W.  489,  114  A.  S.  R.  402. 

19.  Notes:  16  Am.  Dec  407;  6  Ann. 
Cas.  398. 

20.  Deneen  v.  Unverzagt,  225  111. 
378,  80  N.  E.  321,  8  Ann.  Cas.  396  and 
note;  State  v.  Williams,  101  Md.  529, 
61  Atl.  297, 109  A.  S.  R.  579,  4  Ann. 
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for  costs.'  TliG  legislature  has  no  power  to  compel  a  county  to  pay 
costs,  disbursements  and  attorneys'  fees  in  a  suit  to  adjudicate  the 
private  rights  of  persons  in  and  to  the  use  of  waters  appropriated 
under  the  laws  of  the  state.*  A  city  is  not  liable  for  costs  in  a  suit 
to  enforce  an  ordinance.'  It  has  been  held,  however,  that  the  costs 
of  a  suit  by  a  taxpayer,  by  which  the  execution  by  the  city  of  an 
illegal  contract  is  enjoined,  are  taxable  against  both  tiie  city  and 
contractor,  if  both  are  made  defendants,*  and  that  a  charter  of  a 
city  providing  that  no  costs  should  be  recovered  against  it  in  any 
action  brought  to  set  aside  a  tax  assessment,  or  to  prevent  the  collec- 
tion of  taxes,  has  been  held  unconstitutional,  as  an  attempt  to  exempt 
a  partdculai  corporation  from  the  operation  of  general  laws.*  The 
general  rule  applies  also  to  public  officers  acting  in  the  performance 
of  public  duties  or  suing  in  their  official  capacity;  they  cannot  be 
taxed  personally  with  costs  which  may  have  been  incurred.'  It  has 
been  held  that  a  provision  in  a  state  constitution,  that  the  state  shall 
never  be  made  a  party  defendant  in  any  court  of  law  or  equity,  does 
not  operate  to  prevent  the  taxation,  under  a  statute,  of  costs  against 
a  state  commission  upon  its  abandonment  of  eminent  domain  pro- 
ceedings.^ 

V.  Amount  and  Items  Allowable 

14.  In  General. — Generally  speaking,  the  prevailing  party  in  an 
action  is  entitled  to  tax,  as  part  of  his  costs,  all  his  necessary  disburse- 

Cas.  970,  1  L.R.A.(N.S.)  254;  Noyea  But  a  statute  providing  that  the 

V.  State,  46  Wis.  250,  1  N.  W.  1,  32  state  or  county  will  pay  costs  oi  crini- 

Am.  Rep.  710.  inal  prosecutions  only  in  certain  classe.^ 

Notes :  16  Am.  Dee.  407 ;  42  L.R.A.  of  cases  is  not  partial  or  class  legis- 

41.  lation.   Henley  v.  State,  98  Tenn.  665, 

In  Noyea  v.  State,  46  Wis.  260,  1  41  8.  W.  362, 1104,  39  L JIA.  126. 

N.  W.  1,  32  Am.  Rep.  710,  it  was  held  3.  CarroUton  v.  Bazzette,  159  lU. 

that  a  judgment  of  the  United  States  284,  42  N.  E.  837,  31  L.R.A.  522. 

Supreme  Court  against  the  state  of  4.  Chicago  v.  McCoy,  136  111.  344, 

Wisconsin,  for  costs  in  a  criminal  ac-  26  N.  E.  363,  11  L.R-.A.  413. 

tion,  did  not  constitute  a  just  claim.  6.  Durkee  r.  Janesville,  28  Wis.  464, 

against  the  state  within  the  statute  9  Am.  Rep.  600. 

conferring  on  the  state  courts  jurisdic-  6.  Hammond  v.  People,  32  111.  448, 

tion  of  actions  against  the  state,  the  83  Am.  Dec.  286;  Brown  v.  Austin,  1 

court  saying  that  it  was  impossible  to  Mass.  208,  2  Am.  Dec.  11;  State  «. 

understand  whether  the  judgment  for  Broaddua,  245  Mo.  123, 149  S.  W.  473, 

costs  in  the  United  States  Supreme  Ann.  Cas.  1914A  823;  State  Board  of 

Court  went  by  inadvertence  or  upon  Health  v.  St.  Johnsbuiy,  82  Vt.  276, 

consideration.  73  Atl.  581,  18  Ann.  Cas.  496,  23 

1.  Pierce  County  c.  Magnuson,  70  L.R.A.(N.S.)  766.   Aa  to  the  rule  in 
Wash.  639,  127  Pae.  302,  Ann.  Cas.  mandamus  cases  see  Mandamus. 
1914B  889  and  note.  7.  Deneen  v.  Unverzagt,  225  111.  378, 

2.  Bear  Lake  County  v.  Budge,  9  80  N.  E.  321,  8  Ann.  Cas.  396. 
Idaho  703,  75  Pac.  614,  108  A.  S.  R. 

179. 

700 


Digitized  by  Google 


7  K.  a  Lu 


COSTS 


ments,  cmd  these  include  all  necessary  chaiges  and  expenses  actually 
paid  by  such  party  in  the  course  of  the  case  or  for  the  payment  of 
which  liability  has  been  incurred.'  Only  those  disbursements  which 
are  allowed  by  law  can  be  taxed  as  costs,*  but  on  the  other  hand 
the  court  is  without  power  to  limit  tiie  amount  of  costs  when  the 
law  determines  their  amount.^*  And  though  before  the  trial  com- 
mences a  stipulation  is  made  as  to  the  facts,  this  does  not  impair 
the  right  of  a  party  to  recover  for  costs  incurred  by  him  in  pre- 
paring matter  to  be  used  in  evidence,  the  use  of  which  is  subsequently 
rendered  unnecessary  by  such  stipulation.** 

15.  Fees  and  Mileage  of  Witnesses. — Fees  of  witnesses  are  properly 
taxable  as  costs  where  witnesses  can  legally  be  called  and  examined,*- 
and  it  is  in  most  jurisdietiona  no  ground  for  disallowing  the  fees  and 
mileage  of  witnesses  that  they  are  employees  of  the  party  for  whom 
they  have. been  subpcenaed**  The  great  weight  of  authority  sup- 
ports the  rule  tiiat  tJie  fees  of  witnesses  who  have  been  subpcenaed 
and  who  have  been  in  attendance  at  court  are  taxable  as  costs  not- 
withstanding such  witnesses  have  never  been  called  upon  to  testify.^^ 
A  statute  limiting  the  number  of  witnesses  to  prove  the  same  fact, 
whose  fees  may  be  taxed,  does  not  apply  to  lay  witxtesses  who  detail 
facts  and  circumstances  within  their  personal  knowledge  upon  which 
they  base  an  opinion  as  to  a  person's  mental  condition,  where  the 
facts  and  circumstances  detailed  by  the  several  witnesses  are  not  the 
same.**  The  traveling  expense  or  mileage  is  a  proper  charge,*' 
though  the  witness  resides  at  such  a  distance  from  the  place  of  the 
trial  ihaX  his  deposition  could  have  been  taken.*'  And  when  a  wit- 
ness is  subpcenaed  at  a  place  where  he  is  found  during  a  temporary 
absence  from  his  permanent  place  of  residence,  the  necessity  of  sub- 

8.  Blight  u.  Banks,  6  T,  B.  Uon.  14.  Randolph  v.  Perry,  2  PopL 
(Ky.)  192,  17  Am.  Dec.  136;  Cox  v.  (Ala.)  376,  27  Am.  Dec.  659;  Parsons 
Charleston  F.  &  M.  Ins.  Co.,  3  Rich.  Band  Cutter,  etc,  Co.  v.  SciBcoe,  129 
L.  (8.  C.)  331,  45  Am.  Dec  771.  la.  631,  106  N.  W.  164,  6  Ann.  Caa. 

Notes:  88  Am.  Dec.  181;  62  A.  S.  1015. 
B.  943.-  Notes;  46  Am.  Dec.  771;  6  Aim.  Gas. 

9.  Rathbone  v.  Neal,  4  La.  Ann.  1017. 

663,  50  Am.  Deo.  679.  16.  Westfall  v.  Wait,  165  Ind.  353, 

10.  Hayes  v.  Douglas  Connty,  92  73  N.  E.  1089,  6  Ann.  Cas.  788. 
Wis.  429,  65  N.  W.  482,  63  A.  S.  R.     16,  liynea  v.  Northern  Pac.  B.  Co., 
926,  31  L.R.A.  213,  ovemdgd  on  an-  43  Mont.  317,  117  Pac.  81,  Ann.  Cas. 
other  point  in  Newton  v.  Superior,  146  1912C  183;  Cox  v.  Charleston  F.  &  M. 
Wis.  308,  130  N.  W.  242.  Ins.  Co.,  3  Rich.  L.  (S.  C.>  331,  45 

11.  Hamilton  v.  Witner,  50  Wash.  Am.  Dec  771. 

689,  97  Pac  1084,  126  A  S.  R.  921.  17.  Anderson  v.  Ferirnson-Barh 
i   12.  Note:  88  Am.  Dec.  181.  Sheep  Co.,  12  Idaho  418,  86  Pae.  41, 

'  IS.  Parsons  Band  Cutter,  etc.,  Co.  v.  10  Ann.  Cas.  395;  Parsons  Band  Cut- 
Seiscoe,  129  la.  631,  106  N.  W.  164,  6  ter,  etc.,  Co.  «.  Sdsooe,  129  la.  631, 106 
Ann.  Cas.  1015.  N.  W.  164,  6  Ann.  Csa.  1015. 
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pcenaing  him  away  from  his  home  must  be  clearly  shown  to  entitle 
the  party  to  an  allowance  of  increased  travel  fee.'* 

16.  Fees  of  Officers  and  Employees  of  the  Court — The  statutes 
generally  provide  for  taxing  as  costs  fees  of  officers  when  the  same 

.  are  actually  charged,  and  these  include  the  clerk,  sheriff/'  a  referee, 
including  expense  paid  for  room  rent,  fuel,  and  lights  necessary 
for  the  purposes  of  the  reference,  and  a  commissioner  on  a  necessary 
a£adavit.  The  stenographer's  notes  of  a  trial  may  be  allowed  when 
authorized  by  statute  or  when  the  services  are  rendered  in  pursuance 
of  a  direction  of  the  court,***  but  costs  for  transcripts  of  the  stenog- 
rapher's minutes  to  be  used  in  settling  bills  of  exceptions  have  been 
disallowed,^  and  a  master  in  chancery  has  been  refused  an  allow- 
ance for  stenographer's  fees  for  taking  testimony  before  him.*  Stat- 
utes have  been  passed  in  a  number  of  states  requiring  the  prepayment 
of  the  jury  fees  on  demanding  a  trial  by  jury,  and  such  statutes  have 
generally  been  upheld  as  not  impairing  the  right  to  a  jury  trial.*  Sim- 
ilarly it  has  been  held  that  a  statute  requiring  the  prepayment  of 
reasonable  fees  for  a  struck  jury  by  the  party  applying  therefor  is 
not  unconstitutional  as  a  denial  of  justice.*  Likewise  as  to  statutes 
providing  for  commissions  or  percentages  to  be  taxed  by  a  court 
officer  on  selling  property  on  execution  or  decree  or  for  other  services 
which  they  are  required  to  tender,  and  it  has  been  held  that  the  ques- 
tion as  to  whether  such  charges  are  unfair  or  exorbitant  is  one  of 
legislative  discussion.* 

17.  Attorneys'  Fees. — An  attorney's  fee  cannot  be  charged  in  the 
bill  of  costs  in  the  absence  of  statutory  authority,*  and  when  allowed 
by  statute,  such  a  fee  can  be  charged  only  in  the  particular  cases 
provided  for.'    Attorneys'  fees  can  be  taxed  only  when  shown  to 

18.  Note:  88  Am.  Dee.  181.  6.  Evans  v.  Central  Life  Ins.  Co., 

19.  Walton  v.  Sugg,  61  N.  G.  98,  93  87  Kan.  641,  125  Pac.  86,  41  L.R.A. 
Am.  Dec.  580.  (N.S.)  1130. 

Note:  88  Am.  Dee.  181.  Notes:  88  Am.  Dec.  181;  35  A.  S.  R. 

20.  Bell  V.  Pleasant,  145  Cal.  410,  279. 

78  Pac.  957,  104  A.  S.  R.  6L  7.  Atlantic  Coast  Line  R.  Co.  v.  Riv- 

1.  Note:  88  Am.  Dec.  181.  erside  Mills,  219  U.  S.  166,  31  S.  Ct. 

2.  Smyth  v.  Stoddard,  203  HI.  424,  164,  55  U.  S.  (L.  ed.)  167,  31  L.R.A. 
67  N.  E.  980,  96  A.  S.  R.  314.  (N.S.)   7;   Massachusetts  Ben.  Life 

3:  Knee  v.  Baltimore  City  Pass.  R.  Assoc.  v,  Robinson,  104  Ga.  256,  30 
Co.,  87  Md.  623,  40  Atl.  890,  42  L.R.A.  S.  E.  918,  42  L.R.A.  261;  Smith  v. 
363.  Williams,  117  Ga.  782,  45  S.  E.  394,  97 

Notes:  6  Ann.  Cas.  930;  12  Ann.  A.  S.  R.  220;  Central  of  Georfria  R. 
Cas.  378.  Co.  v.  Chicago  Portrait  Co.,  122  Ga. 

4.  Lommen  v.  Minneapolis  Gaslight  11,  49  S.  E.  727,  106  A.  S.  R.  87; 
Co.,  65  Minn.  196,  68  N.  W.  53,  60  A.  Fletcher  v.  Kelly,  88  la.  475,  55  N.  W. 
S.  R.  450,  33  L.R.A.  437.  474,  21  L.R.A.  347;  Keller  v.  Harrison, 

5.  Henderson  v.  State,  137  Ind.  552,  151  la.  320,  128  N.  W.  851,  131  N.  W. 
36  N.  E.  257,  24  L.R.A.  469;  State  53,  Ann.  Cas.  1913A  300;  Perry-Mason 
V.  Laramore,  175  Ind.  478,  94  N.  E.  Shoe  Co.  v.  Sykes,  72  Miss.  390, 17  So. 
761,  Ann.  Cas.  1913B  1296.  171,  28  L.R.A.  277;  Power  v.  King,  18 
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have  been  actually  charged  to  or  paid  by  the  party,*  and  where  the 
matter  of  amount  is  referable  to  the  court,  in  fixing  the  fee,  the  court 
must  be  guided  in  estimating  the  value  of  the  services  by  the  amount 
of  labor  performed  as  indicated  by  the  record  *  An  attorney  who  acts 
for  himself  is  generally  not  entitled  to  a  counsel  fee  against  his  adver- 
sary, though  there  is  authority  to  the  contrary,*'  The  question  of 
the  validity  of  statutes  authorizing  the  taxing  of  attorney's  fees  in 
certain  specified  cases  has  frequently  been  before  the  courts,  and 
while  in  a  number  of  cases  such  statute  have  been  declared  to  be 
invalid,**  the  general  trend  of  authority,  and  especially  in  recent 
years,  has  been  to  consider  that  such  statutes  do  not  deny  the  equal 
protection  of  the  laws  when  there  is  any  reasonable  basis  for  the 
classification  to  rest  on.*^ 

18.  Hiscellaneous  Disborsements. — The  expense  of  procuring  a 
bond  in  an  action  may  be  taxed,  of  course,  in  those  cases  in  which 
a  statute  authorizes  the  taxing  of  the  fee  paid  on  procuring  a  corpo- 
rate bond,*'  but  there  is  a  difference  of  opinion  among  the  courts 
whether  such  items  are  within  the  meaning  of  a  statute  providing  for 
the  recovery  of  the  "disbursements  necessarily  incurred"  in  an  action ; 
some  courts  holding  that  the  right  to  give  the  bond  of  a  surety  com- 
pany is  a  mere  privilege  and  not  a  necessity.**  The  expense  of  tak- 
ing depositions,  il  used  upon  the  trial,  may  be  chwged,**  but  where 


N.  D.  600,  120  N.  W.  543, 138  A.  S.  R.  tdtional  Law,  vol.  6,  p.  420  et  seq. 

784,  21  Ann.  Cas.  1108;  North  Penn-  12.  Barlington,  C.  R.  &  N.  R.  Co.  v. 

sylvania  R.  Co.  v.  Adams,  54  Pa.  St.  Dey,  82  la.  312,  48  N.  W.  98,  31  A.  S. 

94,  93  Am.  Dec.  677;  Van  Osdell  v.  R.  477,  12  LMA.  436;  Farmers'  & 

Champion,  89  Wis.  661,  62  N.  W.  539,  Merchants'  Ins.  Co.  v.  Dobuey,  62  Neb. 

46  A.  S.  R.  864,  27  L.R.A.  773;  Ger-  213,  86  N.  W.  1070,  97  A.  S.  R.  624 

man  Nat.  Bank  v.  Princeton  State  and  note;  Union  Cent.  Life  Ins.  Co. 

Bank,  128  Wia.  60,  107  N.  W.  454,  8  v.  Chowning,  86  Tex.  654,  26  S.  W. 

Ann.  Cas.  502,  6  L.R.A.(N.S.)  556.  982,  24  L.R.A.  504;  Cravens  v.  State, 

Note:  35  A.  S.  R.  279.  57  Tex.  Crim.  135,  122  S.  W.  29,  138 

8.  McClure  v.  Little,  15  Utah  379,  49  A.  S.  R.  977. 

Pac.  298,  62  A.  S.  R.  938.  Notes:  53  A.  S.  R.  627;  14  L.R.A. 

9.  Parley  v.  G«isheker,  78  la.  453,  579;  17  L.Rji..(N.S.)  910;  17  Ann. 
43  N.  W.  279,  6  LJI.A.  533.           -  Cas.  282. 

10.  Girtman  v.  Starbuck,  48  Pla.  13.  Church  v.  Wilkeson-Tripp  Co., 
265,  37  So.  731,  5  Ann.  Cas.  833  and  58  Wash.  262,  108  Pac.  696,  109  Pac 
note;  Ordinary  of  State  v.  Connolly,  113,  137  A.  S.  R.  1059. 

76  N,  J.  Eq.  521,  72  Atl.  363,  138  A.  Note:  48  L.R^.  591. 

S.  R.  577.  14.  Williama  v.  Atchison,  etc.,  R. 

11.  Buildera'  Supply  Depot  v.  Co.,  156  Cal.  140,  103  Pac.  885,  134 
O'Connor,  150  Cal.  265,  88  Pac.  982,  A.  S.  R.  117,  19  Ann.  Cas.  1260  and 
119  A.  S.  R.  193,  11  Ann.  Cas.  712,  note. 

17  L.R.A.(N.S.)  909;  Hocking  Valley  15.  Cox  v.  Charleston  F.  &  M.  Ins. 

Coal  Co.  V.  Rosscr,  53  Ohio  St.  12,  41  Co.,  3  Rich.  L.  (S.  C.)  331,  45  Am. 

N.  E.  263,  53  A.  S.  R.  622  and  note,  Dec.  771;  John  . V,  Farwell  Co.  v.  Woll, 

29  L.R.A.  386;  Chicago,  etc.,  R.  Co.  96  Wis.  10,  70  N.  W.  289,  71  N.  W. 

V.  Mashore,  21  Ofcla.  275,  96  Pac.  630,  109,  65  A.  S.  R.  22,  37  L.R.A.  138. 

17  Ann.  Cas.  277.   See  also  Consti-  Note:  88  Am.  Dee.  181. 
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a  party  failed  to  appear  at  the  time  and  place  designated  in  a  notice 
for  taking  a  deposition  and  cross  examine  the  witness,  and  thereafter 
duly  took  tiie  deposition  of  such  witness,  which  consisted  of  a  cross 
examination  on  the  deposition  previously  given,  the  costs  and  expense 
of  taking  such  subsequent  deposition  should  not  be  allowed  as  a  part 
of  the  costs  of  the  case.  Sometimes  a  statute  provides  for  taxing 
costs  against  a  party  who  neglects  or  refuses  to  take  a  deposition  after 
giving  notice  of  it.**  There  have  also  been  charged  as  costs  proper 
notary's  fees,*^  the  expenses  of  office  copies  of  deeds,  necessary  in  a 
trial,*®  legal  and  necessary  advertisements,**  for  copies  of  pleadings 
filed  for  the  use  of  the  adverse  party  when  allowed  by  rule  of  court,** 
and  reasonable  expenses  of  views  in  proper  cases.^  Expense  incurred 
by  a  party  in  preparing  for  an  action,  or  in  ascertfuning  his  rights 
for  his  own  benefit,  is  not  a  disbuz^ment  in  the  action,  and  revenue 
stamps  required  on  the  writs  have  been  held  not  taxable.*  Compen- 
sation paid  to  experts  beyond  their  fees  as  witnesses,  unless  specifi- 
cally authorized  by  statute,  is  not  taxable  as  costs,'  nor  is  the  expense 
of  making  surveys  and  plans  needed  in  preparing  the  case  for  tried, 
even  where  the  plans  were  used  on  the  trial.*  Where  actions  are 
brought  by  several  plaintiffs  against  the  same  defendant,  and  certain 
documents  are  used  in  all  the  cases,  the  expense  of  such  documents 
is  not  properly  taxable  as  a  disbursement  in  each  case,  in  the  absence 
of  proof  that  such  sum  was  paid  in  each  case.' 

19.  Extra  Allowances. — Statutes  sometimes  authorize  extra  allow- 
ances of  costs  to  be  made  in  cases  of  a  particular  character  *  and  such 
statutes  have  been  held  valid.'  In  such  a  case  the  allowance  of 
increased  costs  in  a  matter  of  discretion  with  the  trial  court,®  and 
when  a  motion  for  an  extra  allowance  of  costs  is  made  in  a  proper 
case,  it  is  the  duty  of  the  court  to  exercise  its  discretion,  and  dispose 

16.  Ott  t>.  Hentall,  70  N.  H.  231,  47  bone  v.  Neal,  4  La.  Ann.  663,  50  Am. 
AO.  80,  51  L.RJV.  226;  Vaughn  v,         ^^^^  „  .  ^ 

Johnson,  20  Idaho  6Bd,  119  Pac.  879,     Note:  88  Am.  Dec.  181. 

37  L.B.A.(N.S.)  816  -  ^-  fla  i;.  Knox,  46  N.  H.  16,  88  Am. 

17.  Cox  V.  Charleston  F.  ft  M.  Ins.  Dec.  179  ^d  note. 

Cc  S^Eich.  L.  (S.  C.)  331,  45  Am.  r^^T^V^'a^:  R."m''' 
J8.  Ela      Kno,,  46  N.  H.  16.  B8      ^  «^  ^^^^^^ 

YN:.\Am.  Dec.  18.  ^  ^  fo^^^^c'^^i^t^'^^ 

20.  Cook  V.  Chicago,  R.  I.  &  P.  Ry.  53  n_  e_  527  53  L.R.A.  288:  Kitching 

Co.,  81  la.  551,  46  N.  W.  1080,  25  ^.  Brown,  180  N.  Y.  414,  73  N.  E.  241, 

A.  S.  R.  512,  9  L.R.A.  764.  70  L.R.A.  742. 

1.  Note:  42  L.R.A.  393.  7.  Corwin  v.  Ward,  35  Cal.  196,  95 

2.  Note:  88  Am.  Dec.  181.  Am.  Dec.  93. 

3.  McDonald  v.  Burke,  3  Idaho  266,  8.  Sentenis  v.  Ladew,  140  N.  T,  463, 
28  Pae.  440,  35  A.  S.  R.  276;  Rath-  35  N.  E.  650,  37  A.  S.  R.  569- 
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of  the  motion  upon  its  merits.'  The  right  to  an  extra  allowance  is 
not  affected  by  a  stipulation  reducing  the  amount  originally  sued 
for,  when  the  stipulation  was  made  shortly  before  trial  and  after 
substantially  all  the  preparation  for  trial  had  been  made.^**  Nor  is 
an  extra  allowance  precluded  by  the  fact  that  on  a  former  trial  of 
the  same  case  an  extra  allowance  had  been  granted  and  the  coets 
paid  as  a  condition  of  a  new  trial.^^ 

VI.  AwABD,  Taxation,  astd  Enforcbmbnt  ov  Costs 

20.  General  Statement. — Where  there  is  no  power  in  a  court  to 
impose  payment  of  costs,  a  judgment  therefor  is,  of  course,  void.*^ 
Where  costs  are  authorized  the  judgment  in  the  action  should  make 
an  award  of  these  costs,^*  and  while  judgments  are  usually  silent 
in  respect  to  the  kind  of  money  in  which  costs  shall  be  ordered  to 
be  paid,  in  some  cases  the  judgment  has  awarded  the  costs  to  be 
payable  in  currency,  even  in  actions  on  obligations  payable  in  gold.** 
Under  some  statutes  and  rules  a  judgment  must  be  perfected  within' 
a  certain  time  or  the  party  loses  his  right  to  coats.**  In  an  inferior 
court,  taxing  the  costs  may  be  considered  a  judicial  act,'*  but  in  a 
court  of  record,  when  final  judgment  has  been  rendered,  such  woi-k 
requires  merely  the  exercise  of  ministerial  powers,*^  and  a  judgment 
with  the  costs  taxed  at  blank  dollars  is  not  void  as  to  the  costs,  which 
may  be  subsequently  taxed  and  inserted  by  the  clerk  of  the  court.^' 
Costs  must  be  taxed  within  the  time  allowed  by  law,  as  on  a  memo- 
randum or  bill  of  coats  duly  filed  or  served,  or  tJie  party  risks  the 
right  to  have  his  costs  taxed.**  Under  tJie  practice  requiring  cost 
bills  to  be  tiled,  a  memorandum  of  items,  duly  verified,  served  on  the 


9.  Hudson  River  Tel.  Co.  v.  Wa- 
tervliet  Turnpike  &  R.  Co.,  135  N.  Y. 
393,  32  N.  E.  148,  31  A.  S.  B.  838, 

17  L.R.A.  674. 

10.  People  V.  Bootman,  180  N.  T,  1, 
72  N.  E.  605,  2  Ann.  Gas.  226. 

11.  Bolton  V.  Schriever,  135  N.  Y. 
65,  31  N.  E.  1001, 18  L.R.A.  242. 

12.  Two  Rivera  Mfg.  Co.  v.  Beyer 
74  Wis.  210,  42  N.  W.  232, 17  A.  S.  R. 
131. 

13.  A  possibility  that  plaintiff  may 
be  chained  with  costs  in  an  action 
peDtliag  does  not  become  a  debt  until 
the  judgment  for  costs  is  rendered 
against  him.  Pelham  v.  Aldrich,  8 
Gray  (Mass.)  515,  69  Am.  Dec.  266. 

14.  Note:  29  L.RA.  596. 

15.  Sibley  v.  Howard,  3  Denio  (N. 
Y.)  72,  45  Am.  Dec.  448;  Milwaukee 
Masons'  &  Builders'  Aas'n  v.  Niezer- 


owski,  95  Wis.  129,  70  N.  W.  166, 
60  A.  S.  R.  97,  37  LJt.A.  127. 
Note:  59  Am.  Dee.  52. 

16.  Sibley  v,  Howard,  3  Denio  (N. 
y.)  72,  45  Am.  Dec.  448. 

Note:  69  Am.  Dec.  52. 

17.  Shepherd  v.  Rand,  48  Me.  244, 
77  Am.  Dee.  225. 

18.  Northern  v.  Hanners,  121  Ala. 
587,  25  So.  817,  77  A.  8.  R.  74;  Lewis 
v:  Ross,  37  Me.  230,  59  Am.  Dec.  49; 
Big  Gtoose  &  Beaver  Ditch  Co.  v.  Mor- 
row, 8  Wyo.  537,  59  Pac.  159,  80  A. 
S.  B.  955.  Compare  In  re  Young,  59 
Ore.  348,  116  Pac.  95,  1060,  Ann.  Cas. 
1913B  1310. 

19.  Bamham  r.  Hays,  3  Cal.  115, 
58  Am.  Dec.  389;  Matheson  v.  Ward, 
24  Wash.  407,  64  Pac  520,  85  A.  S.  B. 
955. 
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opposite  party  and  duly  filed,  is  prima  facie  evidence  that  the  items 
were  properly  expended  and  therefore  taxable,  unles-s.  as  matter  of 
law,  they  appear  otherwise  upon  the  face,  and  the  burden  of  proving 
that  such  items  were  not  properly  taxable  is  upon  the  other  party.-" 
Where  no  objection  is  made  to  the  cost  bill  within  the  time  allowed 
by  law,  the  clerk*  of  the  court  has  no  discretion  to  disallow  any  part 
thereof.*  Costs  must  be  taxed  and  objections  made  thereto  according 
to  the  practice  followed  in  the  particular  jurisdiction.*  It  has  been 
held  that  objections  to  a  hearing  of  a  motion  to  retax  costs  will  not 
be  sustained  because  no  motion  of  such  retaxations  was  filed  withfn 
the  required  time,  if  a  notice  of  motion  to  retax  was  filed  and  served 
within  the  specified  time.'  Where  costs  to  which  a  party  is  entitled 
are  by  mistake  of  the  clerk  omitted  from  the  judgment,  the  record 
of  the  judgment  may  be  corrected  and  amended  so  as  to  show  that 
the  legal  costs  were  allowed.*  And  when  a  party  thinks  that  the 
clerk  has  erred  in  taxing  the  costs,  he  may  move  the  court  to  retax 
them,*  but  this  must  be  done  at  the  same  term,  as  the  court  is  gen- 
erally powerless  to  correct  the  taxation  at  a  subsequent  term,*  or  after 
the  lapse  of  time  within  which  the  court  is  authorized  to  grant  relief.' 

21.  As  Property  of  Attorney  or  Client. — It  is  a  general  rule  that, 
as  between  a  client  and  his  attorney,  the  taxable  costs  are  the  prop- 
erty of  the  client  and  not  of  the  attorney,  unless  there  has  been  a 
contract  between  the  client  and  attorney  providing  otherwise,  even 
though  the  attorney  has  a  lien  on  the  judgment  for  costs  and  dis- 
bursements for  his  services.*  When  a  statute  authorizes  an  attorney's 
fee  to  be  taxed,  it  depends  upon  the  provisions  of  the  statute  whether 
this  should  go  to  the  attorney  or  to  the  client,  but  when  an  allow- 
ance on  account  of  attorney's  fees  is  made  because  due  by  the  terms 
of  the  contract  sued  on,  it  seems  dear  that  the  attorney  is  entitled  to 
receive  it.* 

22.  Review  of  Award  of  Costs. — ^In  equity  cases,  as  the  allowance 
of  costs  is  largely  in  the  discretion  of  the  trial  court,  an  appellate 

20.  Biande  «.  A.  L.  Babcoek  Hard-  Walton  «.  Sugg,  61  N.  C.  98,  93  Am. 
wan  Co.,  36  Mont.  256,  88  Pac.  949,  Dec.  S80. 

119  A.  S.  R.  858.  6.  Shepherd  v.  Rand,  48  Me.  244, 

1.  Niekliu  v.  Robertson,  28  Ore.  278,  77  Am.  Dec.  225. 

42  Pac.  993,  62  A.  S.  R.  790.  7.  Nicklin  v.  Robertson,  23  Ore.  278, 

2.  Bamham  v.  Hays,  3  Cal.  116,  58  42  Pae.  93,  62  A.  S.  R.  790. 

Am.  Dee.  389;  Niddin  v.  Robertson,  28  8.  Dwyer  v.  Ells,  208  Mass.  195,  94 
Ore.  278,  42  Pac.  993,  52  A  S.  P.  790.  N.  E.  286,  21  Ann.  Gas.  1042  and  note; 
'  3.  Lind  v.  Webber,  36  Nev.  623, 134  Davis  «.  Swediah-American  Kat.  Bank, 
Pac.  461,  135  Pac  139,  141  Pao.  458,  78  Minn.  408,  80  N.  W.  953,  81  N.  W. 
50  L.R.A.(N.S.)  1046.  210,  79  A.  S.  R.  400.  See  also  Attor. 

4.  Lewis  V.  Ross,  37  Me.  230, 59  Am.  nets  at  Law,  vol.  2,  pp.  1053-1054. 
Dec.  49.  9.  Schmidt  «.  Oregon  Gold  Min.  Co., 

5.  McDonald  v.  Burke,  3  Idaho  266,  28  Ore.  9,  40  Pao.  406, 1014,  52  A.  S. 
28  Pac.  440,  35  A.  S.  R.  276;  Lewis  «.  R.  769. 

Ross,  37  Me.  230,  59  Am.  Dee.  49:     Note:  21  Ann.  Gas.  1042L 
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court  will  not,  as  a' general  rule,  disturb  the  decision  of  the  trial  court 
in  giving,  withholding,  or  apportioning  the  casts.^"  Where,  however, 
tho  dbanc^llor's  decision  is  clearly  inequitable,  the  appellate  court 
should  not  hesitate  to  upset  the  allowance.^*  In  any  case,  an  appel- 
late court  can  review  a  question  of  costs  only  in  a  case  of  which  it 
has  jurisdiction.^^  The  question  of  costs  can  be  considered  by  the 
reviewing  court  only  on  behalf  of  an  appellant  or  plaintiff  in  error,** 
and  then  only  when  the  question  has  been  properly  presented  to  and 
exception  taJcen  in  the  court  below,**  unleas  the  error  appears  upon 
the  judgment  roll.*'  When  positive  error  is  not  shown  by  the  record 
on  appeal  it  will  be  presumed  that  the  ruling  of  the  lower  court  was 
correct.**  Error  in  taxing  an  item  of  costs  is  cured  by  promptly 
remitting  that  item.*' 

23.  Enforcement  of  Payment  of  Costs. — ^Whether  or  not  a  second 
suit  for  the  same  cause  of  action  shall  be  stayed  unless  the  costs  in 
the  first  one  are  paid  rests  in  the  sound  discretion  of  the  trial  court,** 
and  it  has  been  held  that  an  wder  staying  all  further  proceedings 
in  an  action  until  the  costs  of  a  previous  trial  and  of  an  appeal  are 
paid  does  not  violate  constitutional  guaranties.**  Execution  for  costs 
is  properly  issued  in  the  names  of  the  parties  to  the  suit,  instead 
of  the  names  of  the  officers  in  whose  favor  the  costs  are  adjudged.** 
Some  courts  hold  that  exemptions  and  a  homestead  may  be  claimed 

10.  Natter  v.  Brown,  58  W.  Va.  237,  bile  Diy  Docks  Co.  «.  IfobUe,  146 
62  S.  E.  88,  6  Ann.  Cas.  94,  1  L.R.A.  Ala.  198,  40  So.  205,  3  L.RJL.{N.S.) 
(N.S.)  1083.   See  Appeal  and  Error,  827. 

vol.  2,  p.  30.  16.  Howard  v.  Riefaards,  2  Ner.  128, 

11.  Imbodeo  v.  Hunter,  23  Ark.  622,  00  Am.  Dec.  620. 

79  Am.  Dec.  116.  16.  Westfail  v.  Wait,  165  Ind.  353, 

Note:  21  Ann.  Caa.  803.  73  N.  E.  1089,  6  Ann.  Cas.  788; 

12.  Foley  v.  California  Horseshoe  Mitchell  f .  Bromberger,  2  Ker.  346,  90 
Co.,  115  CaL  184,  47  Pae.  42,  56  A.  Am.  Deo.  550. 

S.  B.  87;  Hamilton  v.  Witner,  60  17.  Milwaukee  Second  Ward  Sav. 

Wash.  689,  97  Pac  1084,  126  A.  S.  R.  Bank  v.  Sehranck,  97  Wis.  250,  73  N. 

921.  W.  31,  39  L.R.A.  669. 

13.  Stevenson  v.  Smith,  28  Cal.  102,  18.  Brinafield  v.  Howeth,  107  Md. 
87  Am.  Dee.  107  and  note;  Carney  v.  278,  68  AU.  666,  24  L.R.A.(N.S.)  583; 
Hennemey,  74  Conn.  107,  49  Atl.  910,  Wetmore  v.  Crouch,  188  Mo.  647,  87 
92  A.  S.  R.  199,  53  L.RJl.  699;  Rich-  S.  W.  954,  3  Ann.  Cas.  94;  Miller  v. 
ardson  v.  St.  Joseph  Iron  Co.,  5  Grioe,  2  Rich.  h.  (S.  C.)  27,  44  Am. 
Blackf,  (Ind.)  146,  33  Am.  Dec.  460.  Dec.  271. 

14.  Friel  v.  Plumer,  6E>  N.  H.  498,  Note:  U  LR.A.  620. 

43  Atl.  618,  76  A.  S.  R.  190  (error  in  19.  Ex  p.  Shear,  92  Ala.  596,  8 

leCosing  to  retax  costs  after  rendition  So.  792,  11  L.R.A.  620;  Knee  v.  Baiti- 

of  a  judgment  is  no  ground  for  re-  more  City  Pass.  Ry.  Co.,  87  Bfd.  623, 

T«isal    of    the    jndgment) ;    Mobile  40  Atl.  890,  42  L.R.A.  363. 

Tivisp.  Co.  V.  Mobile,  128  Ala.  335,  20.  Smith  v.  Perkins,  81  Tex.  152, 

3«  So.  645,  86  A.  S.  R.  143,  64  L.R.A.  16  S.  W.  805,  26  A.  S.  R.  794. 
383,  overnied  on  another  point  in  Mo- 
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against  a  judgment  for  coata  in  a  criminal  case,'  and  that  such  rights 
may  be  claimed  in  civil  actions  generally  under  certain  constitutional 
and  statutory  provisions,  though  where  a  judgment  for  costs  is  recov- 
ered by  either  the  plaintiff  or  the  defendant  in  an  action  of  tort,  an 
exemption  cannot  be  claimed  when  the  only  exemption  rwognized 
by  law  is  that  on  a  debt  growing  out  of  or  founded  upon  contract, 
express  or  implied.*  Under  a  statute  exempting  specified  classes  of 
personal  property  from  seizure  on  attachment,  or  sale  on  execution, 
or  other  process  from  any  court  issued  for  the  collection  of  any  debt 
by  contract,  it  has  been  held  that  no  exemption  exists  against  a  judg- 
ment for  COBtB.' 


24.  Liability  of  Defendant — As  in  civil  cases,  so  in  criminal  prose- 
cutions, costs  axe  unknown  at  common  law  and  are  only  given  by 
virtue  of  statute>  Such  statutes  are  generally  recognized  as  valid, 
even  as  against  a  constitutional  provision  that  in  no  instance  shali 
any  accused  person  before  final  judgment  be  compelled  to  advance 
money  or  fees  to  secure  the  rights  guaranteed.*  While  the  coats 
in  a  criminal  action  are  not  to  be  understood  as  part  of  the  punish- 
ment for  the  offense,'  yet  a  defendant  should  not  be  relieved  from 
the  payment  of  costs  when  found  guilty  of  violating  a  penal  statute, 
without  some  reason  for  so  doing.'  In  some  states,  statutes  provide 
that  when  a  line  is  assessed  the  court  may  allow  the  defendant  to 
confess  judgment,  with  good  and  sufficient  sureties  for  the  fine  and 
costs,  and  under  such  a  statute  the  court  may  properly  refuse  to  enter 
an  order  limiting  the  confession  as  to  coste  to  such  as  have  been 
incurred  on  behalf  of  the  state.^ 

25.  Liability  of  Prosecutor. — In  many  states  statutes,  varying  in 
terms,  authorize  the  imposition  of  the  costs  of  a  criminal  prosecution 
on  the  prosecuting  witness.  Such  a  statute,  authorizing  the  imposi- 
tion on  a  prosecuting  witness  of  the  costs  and  his  imprisonment  until 
such  costs  have  been  paid  when  his  complaint  has  been  found  to  be 
frivolous  and  without  probable  cause,  is  not  unconstitutional  either 

1.  Note:  120  A.  S.  R.  25.  Note:  4  Ann.  Cas.  79. 

3.  Northern  v.  Banners,  121  Ala.  6.  Salt  Lake  City  v.  Robinson,  39 
687,  26  So.  817,77  A.  S.  R.  74;  Buck-  Utah  260,  116  Pac  442,  Ann.  Cas. 
ley  fj.  WUIiams,  84  Ark,  187,  105  S.  1913E  61,  35  L.R.A.(N.S.)  610. 

W.  95,  120  A.  S.  R.  24  and  note,  13  6.  State  v.  Price,  124  La.  917,  50 

Ann,  Caa.  258.  So.  794, 134  A.  S.  R.  523, 18  Ann.  Cas. 

Note:24L.R.A.790.  881;  State  «.  Crook,  115  N.  C.  760, 

8.  Buckley  v.  Wiltiams,  84  Ark.  187.  20  S.  E.  513,  29  L.RA.  260. 

105  S.  W.  95,  120  A.  S.  R.  24,  13  7.  Welsh  tt.  State,  126  Ind.  71,  26 

Ann.  Gas.  258.  N.  E.  883,  9  L.R.A.  664. 

4.  Bennett «.  Kioth,  37  Kan.  235, 15  8.  TeldeQ  v.  State,  100  Ala.  28, 14 


Vn.  In  Criminal  Pbosecutions 


Pae.  221,  1  A.  S.  R.  248. 


So.  570, 46  A.  S.  R.  20. 
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as  depriving  a  person  of  his  liberty  or  property  without  Hue  process 
of  law  or  as  allowing  an  imprisonment  for  debt.'  It  has  been  held, 
however,  that,  in  so  far  as  such  a  statute  authorizes  the  question  of 
the  good  faith  of  the  prosecuting  witness  in  instituting  a  prosecution 
to  be  determined  at  the  same  time  that  the  defendant  is  tried,  and 
the  taxation  of  costs  against  him  in  case  it  is  found  that  in  filing  the 
information  he  acted  maliciously  or  without  probable  cause,  it  is 
unconstitutional  and  void.*"  Statutes  requiring  a  prosecutor  to  give 
bond  for  costs  apply  only  to  the  cases  provided  for  in  the  statute, 
and  a  statute  requiring  the  prosecutor  to  give  bond  for  costs  in  prose- 
cutions for  crimes  does  not  apply  to  prosecutions  for  violation  of 
municipal  ordinances.'*  When  a  bond  for  costs  is  not  required  to 
be  given  by  one  who  institutes  a  prosecution  for  a  felony,  such  a  bond 
is  void,  and  a  Judgment  based  thereon  is  coram  non  ju&e  and  void.'' 
26.  Award  and  Taxation  of  Costs. — A  conviction  of  a  crime  is 
usually,  and,  as  stated  above,  properly  should  be,  followed  by  a  judg- 
ment against  the  defendant  for  the  costs  of  prosecution,  and  it  has 
even  been  held  that  the  court  may,  after  the  close  of  the  term,  amend 
a  judgment  of  conviction  in  a  criminal  case  nunc  pro  tunc,  so  as  to 
charge  the  accused  with  costs  as  required  by  statute."  When  persons 
have  been  Jointly  indicted  and  convicted,  while  the  fines  imposed 
should  be  several,  still  it  seems  that  a  joint  judgment  for  the  costs 
may  be  rendered.'*  The  defendant,  upon  conviction,  should  be 
charged  only  with  the  costs  necessary  to  conviction  for  the  particular 
ofiFense.  Accordingly,  where  a  defendant  had  been  charged  in  a 
magistrate's  court  with  assault,  and,  on  amending  the  warrant  so  as  to 
charge  an  assault  with  a  deadly  weapon,  he  was  committed  to  the 
district  court  and  there  found  guilty  of  the  simple  assault,  it  was 
held  that  he  was  not  justly  chargeable  with  the  increased  costs.'* 
The  matter  of  taxation  is  regulated  by  statute  or  by  rule  of  court, 
and  it  is  generally  provided  that  the  costs  shall  be  taxed  by  the  clerk 
of  the  court.  To  retax  costs  and  disbursements  in  criminal  cases,  the 
party  should  a^ply  to  the  court  by  motion  to  correct  the  taxation 
made  by  the  clerk.'*  Thereafter,  the  party  can  obtain  relief  only 
by  c(miing  into  court  on  aliegationa  and  a  showing  that  fraud  had 
been  committed.''   Where  it  ia  made  the  duty  of  the  state  auditor 

9.  Colby  V.  Backus,  19  Wash.  347,  151  8.  W.  1023,  43  L.R.A.(N.S.)  207. 
63  Pac.  367,  67  A.  S.  R.  732  and  note.     14.  Note:  Ann.  Cas.  1913C  78. 

10.  Rickley  v.  SUte,  65  Neb.  841,  91  IS.  Larson  v.  State,  93  Neb.  242, 140 
N.  W.  867,  61  L.R.A.  489.  N.  W.  176,  44  L.R.A.(N.S.)  617. 

11.  Emerson  v.  McNeil,  84  Ark.  552,  16.  SUte  v.  Crook,  115  N.  C.  760, 
106  B.  W.  479, 15  LJl.A-(N.S.)  715.  20  S.  E.  513,  29  L.R.A.  260. 

12.  Emerson  v.  Hopper,  94  Ark.  17.  Whitley  v.  Murphy,  5  Ore.  328, 
384,  127  S.  W.  467,  140  A.  S.  R.  121.  20  Am.  Sep.  741. 

18.  Villines  v.  Stat«,  105  Ark.  471, 
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to  revise  the  taxation  of  costs,  the  certificate  of  the  trial  judge  and 
prosecuting  attorney  is  not  conclusive  upon  him.** 

27.  Enforcement  of  Judgment  for  Costs. — ^While,  as  has  been 
stated  above,  the  costs  are  not  imposed  as  part  of  the  punishment  for 
the  crime,  yet  the  legislature  may  make  the  payment  of  costs  a  part 
of  the  punishment,  and,  in  case  of  a  failure  to  pay  or  secure  them, 
may  impose  imprisonment  as  an  alternative,  as  in  case  of  a  fine.** 
Under  statutory  authority,  the  judgment  may  enforce  the  payment 
of  costs  by  a  sentence  to  hard  labor  or  may  require  the  working  out 
of  the  costs,  but  only  for  such  costs  as  have  been  incurred  by  the 
state  or  to  which  the  state,  if  it  were  liable  for  costs,  could  be  sub- 
jected, and  not  for  the  defendant's  own  costs.**  Such  an  order  may 
be  made  or  modified  at  any  time  during  the  term.^  And  where  a 
prisoner  has  been  sentenced  to  pay  the  costs  of  prosecution,  and  has 
died  pending  an  appeal,  while  the  appeal  is  abated  the  judgment  for 
costs  remains  in  force  and  may  be  charged  against  his  estate.' 

28.  Effect  of  Pardon. — A  pardon  before  sentence  discharges  the 
recipient  from  liability  for  costs  of  prosecution,  but  generally  it  is 
held  that  a  pardon  after  sentence  does  not  discharge  the  costs  of  prose- 
cution.' And  a  pardon  will  not  prevent  the  subsequent  entry  of  a 
nunc  pro  tunc  order  charging  a  convict  with  costs  of  suit,  which 
should  have  been  made  a  part  of  the  judgment.*  When  an  appeal 
has  been  taken  and  a  pardon  has  been  granted  pending  the  appeal,  it 
has  been  considered  that  a  judgment  for  costs  remains  in  force  as  a 
debt.*  However,  under  the  practice  recognizing  the  rule  that  an 
appeal  vacates  the  judgment  of  tiie  lower  court  for  all  purposes,  it 
has  been  held  that  a  pardon  of  one  convicted  of  crime,  after  he  has 
appealed  and  before  sentence  is  again  pronounced  after  affirmance, 
entitles  him  to  a  discharge  without  payment  of  costs.* 

VIII.  On  and  After  Appeal  or  Error 

29.  On  Affirmance,  Reversal,  or  Modification. — ^Tbe  right  to  costs 
on  appeal  is  regulated  by  statutes  or  by  rules  of  court    When  the 

judgment  appealed  from  is  affirmed  the  costs  are  usually  taxed  against 
the  party  appealing,  and  when  both  parties  have  appealed,  each  party 

18.  State  «.  Wilder,  ld6  Uo.  US,  9S  161  S.  W.  1023,  43  £..R.A.(N.S.)  207 
S.  W.  396,  7  Ann.  Cas.  158.  and  note;  Estep  v.  Laoy,  35  la.  419, 

19.  Note:  35  L.B.A.  567.  14  Am.  Rep.  498;  State  v.  Mooney,  74 

20.  Notes:  27  L.RA.  601;  Ann.  Cas.  N.  C.  98,  21  Am.  Rep.  487. 
1913G  78.  Note:  16  L3.A  396. 

1.  State  V.  Crook,  115  N.  C.  760,  20  4.  YiUinea  v.  State,  105  Ark.  471, 
S.  E.  513,  29  L.R.A.  260.  151  S.  W.  1023,  43  L.R.A.(N.S.)  207. 

2.  WhiUey  v.  Murphy,  5  Ore.  328,  5.  Note:  43  LilA.(N.S.)  207. 
20  Am.  Rep.  741.  6.  Note:  15  L.R.A.  396. 

8.  Villines  v.  State,  105  Aifc.  471, 
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oaoally  pays  fab  own  costs.*  Failure  to  comply  with  t^e  rulee  of  the 
court  may  be  puxushed  on  the  taxing  of  costs,  and  in  a  case  where 
the  respondent  failed  to  file  any  brief  after  being  granted  p«rmi8sionf 
costs  were  not  allowed  him  on  affirmance  of  the  judgment.^  While, 
on  a  partial  affirmance,  only  part  of  the  cosfa  on  appeal  will  be 
allowed*  or  the  costs  may  be  divided,^®  or  even  in  some  instances 
taxed  to  the  respondent,'^  yet  it  has  been  held  that  the  costs  of  appeal 
must  be  borne  by  the  appellant  where  he  brought  the  whole  case  to 
the  supreme  court  for  review  and  was  unsucce^ul  as  to  everything 
except  a  small  item  of  interest,  although  he  obtained  a  decision  for 
reversal  on  accoimt  of  that  item  unless  a  remittitur  should  be  entered 
therefor.'^  On  reversal,  following  the  usual  rule,  the  costs  will  gen- 
erally go  to  the  prevailing  party,  that  is  to  the  appellant^*  So  costs 
will  not  be  allowed  to  either  party  upon  reversal  of  a  decision  in  favttt 
of  a  quasi  officer  of  the  law,  where  the  proposition  sustaining  the  rever- 
sal is  brought  forward  by  the  court  of  ifa  own  motion,**  although 
nominal  defendants  who  made  no  active  defense  should  not  be  charged 
with  the  costs.*^  Costs  upon  appeal  will  only  be  given  to  those  who 
prosecute  the  appeal,  and  not  to  those  who  compromise  during  its 
pendency,  notwithstanding  the  judgment  is  reversed  as  to  all.**  On 
reversal  for  want  of  jurisdiction  in  tiie  lower  court  each  party  may 
be  required  to  pay  his  own  costs  on  the  appeal  or  writ  of  error,  where 
the  defendant  did  not  question  the  jurisdiction  but  proceeded  to  try 
the  case  on  its  merits.*'   And  it  has  been  held  that  a  plaintiff  who, 

7.  Turner  «.  Johnson,  05  Uo.  431,  Smith,  133  Ky.  725,  125  S.  W.  157, 
7  S.  W.  570,  6  A.  S.  R.  63.  26  L.RA..(N.S.)  665;  Mavrich  o.  Grier, 

The  abatement  of  a  divorco  proceed-  3  Nev.  62,  93  Am.  Dee.  373;  People 
ing  by  the  death  of  appellant  pending  v.  Common  Pleas,  13  Wend.  (N.  Y.) 
an  appeal  tetminates  the  power  of  the  649, 28  Am.  Dec.  495;  McCiu^  v.  Kep- 
eonrt  over  costs,  under  a  statute  mak-  reta,  24  N.  D.  395,  139  N.  W.  092,  48 
ing  costs  dependent  upon  a  judicial  L.R.A.(N.S.)  65. 
determination  of  the  action.  Begbie  If  the  amount  in  controversy  is  suffi- 
V.  Begbie,  128  CaL  154,  60  Fac  667,  dent  to  confer  appellate  jurisdiction, 
49  L.R.A.  141.  bat  ,the  appellant  is  prejudiced  by  an 

8.  McCormick  «.  Sorenson,  58  Wash,  error  in  sum  less  than  the  jurisdictional 
107, 107  Pac  1055,  137  A.  S.  R.  1047.  amount,  costs  in  the  appellate  court 

9.  Bruley  v.  Garvin,  105  Wis.  625,  must  be  adjudged  to  the  appellee. 
81  N.  W.  1038,  48  L.R.A.  839.  WaUace  «^  Leroy,  57  W.  Va.  263,  SO 

10.  Aulick  V.  Colvin,  6  B.  Mon.  S.  E.  243,  110  A.  S.  R.  777. 

<Ky.)  289,  43  Am.  Dee.  164;  Power  v.  14.  Be  Dickson,  111  Fed.  726,  48  G. 

Kindschi,  58  Wis.  639, 17  N.  W.  689,  C.  A.  574,  65  hJSLA.  349. 

46  Am.  Rep.  652.  16.  Benehan  v.  McAvoy,  116  Ud. 

11.  Cole  «.  Swanston,  1  CaL  51,  52  356,  81  AU.  586,  38  LJIA.(N.S.)  04L 
Am.  Dec.  288.  16.  Nelson  v.  Clay,  7  J.  J.  Uazak 

12.  niinois  Cent  B.  Co.  «.  Southern  (£y.)  138, 23  Am.  Deo.  387. 
Seating  &  Cabinet  Co.  104  Tenn.  686,  17.  Columbia  Nat  Sand  Dredging 
68  8.  W.  303,  78  A.  8.  B.  933,  50  Co.  «.  Morton.  28  App.  Cas.  (D.  G.I 
L.RA.  729:  288,  8  Ann.  Gas.  GliC  7  IiJtA.(N.S.X 

IS.  Broadway   Coal  Min.   Co.  v.  114. 
K.  C.  L  VoL  VII/— £1.  801 
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on  appeal,  successfully  attacks  the  judgment  of  the  lower  court  on 
the  ground  that  it  had  no  jurisdiction,  must  pay  the  costs  on  appeal, 
as  the  cause  of  the  reversal  is  in  invoking  a  junsdiction  to  wbidi  he 
had  no  right  to  resort.^^  When  the  judgment  or  decree  is  modified, 
the  costs  in  the  appellate  court  may  be  apportioned  ^'  or  each  party 
may  be  adjudged  to  pay  his  own  costs.**  Appellants,  however,  who 
prevail  on  the  main  issue  in  the  case,  may  be  adjudged  entitled  to 
costs,  although  a  defmition  of  their  rights  upon  a  matter  incidental 
to  the  main  purposes  of  the  suit  may  be  modified  by  the  appellate 
court.'  On  the  other  hand  tiie  appellfuat  or  plaintiff  in  error  is  not 
entitled  to  his  costs  if  the  modification  of  the  judgment  on  affirmance 
might  have  been  secured  and  was  not  asked  for  in  the  trial  court,' 
or  merely  because  the  trial  court  did  not  adopt  the  strictly  correct 
rule  of  settlement,  where  one  was  adopted  which  for  practical  results 
is  hardly  distinguishable  from  the  correct  one,  and  is  quite  equitable.* 
On  dismissal  for  want  of  jurisdiction  of  the  appeal  or  writ  of  error, 
it  is  held  in  a  number  of  jurisdictions  that,  in  the  al^nce  of  statutory 
authority,  the  appellate  court  has  no  power  to  award  costs,  the  author- 
ily  of  the  court  being  limited  to  striking  the  case  from  the  docket,^ 
except  that  costs  incident  to  the  motion  to  dismiss  may  be  allowed. 
In  other  jurisdictions,  however,  the  appellate  court  is  deemed  to  have 
the  power,  as  incident  to  the  dismissal  of  the  appeal  or  writ  of  error, 
to  award  costs,  and  in  still  others  the  power  of  the  court  to  award 
costs  on  dinnissal  for  want  of  jurisdiction  has  been  upheld  on  stat- 
utes authorizing  courts  to  allow  costs  to  the  prevailing  party."  In 
the  case  of  coparties  against  whom  a  judgment  has  been  rendered,  if 
either  party  desires  to  appeal  and  the  other  does  not,  the  real  party 
appellant  must  pay  the  costs  of  the  appeal.*  In  equity  appellate 
courts,  however,  as  in  the  courts  below,  costs  are  very  much  in  the 
discretion  of  the  court,  though  in  such  cases  they  generally  go  to  the 
prevailing  party.' 

18.  Freer  «.  Davis,  52  W.  Va.  1,  45  Wash.  193,  87  Pae.  1121, 122  A.  S. 
43  S.  E.  164,  04  A.  S.  R.  895,  59  R.  890;  Hersey  v.  Board  of  Sap'n  of 
L.R.A.  656.  To  the  contrary,  see  Max-  Milwaukee  County,  16  Wis.  185,  82 
well  V.  Frazier,  52  Ore.  183,  96  Pao.  Am.  Dee.  713. 

548,  18  L.R^.(N.S.]  102.  Note:  62  Am.  Dee.  29L 

19.  Cook  V.  Chicago,  etc.,  B.  Co.,  81  3.  Mcllwaine  v.  Ellington,  111  Fed. 
la.  551,  46  N.  W.  1080,  25  A.  S.  B,  578,  49  C.  C.  A.  446,  55  L.B.A.  933. 
612,  9  Ii.R.A.  764.  4.  Bice  v.  Boothaville  Tel.  Co.,  62  W. 

80.  Ringgold  v.  Ringgold,  1  Har.  ft  Va.  521,  59  S.  E.  601,  125  A.  8.  B. 

O.  (Md.)  U,  18  Am.  Dee.  250;  Dyer  986,  13  Ann.  Cas.  1046. 

«.  BhnrtlefE,  112  Mass.  165,  17  Am.  5.  Note:  13  Ann.  Gas.  1048. 

Bep.  77.  6.  Stephens  v.  Pennsylvania  Casoal- 

1.  Trullinger  ».  Howe,  63  Ore.  219,  ty  Co.,  135  Mich.  189,  97  N.  W.  686, 

97  Pae.  548,  99  Pae.  880,  22  L.R.A.  3  Ann.  Cas.  476. 

(N.  S.)  545.  7.  Grand  Union  Tea  Co.  «.  Dodds, 

a.  Howard  «.  Richards,  2  Nev.  128,  164  Mich.  50,  128  N.  W.  1090,  31 

M  Am.  Dec  620;  Gushing  «.  Spokane,  L.B.A.(N.S.)  260;  Uowatt  «.  Camwr 
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30.  Security  for  Costs. — The  matter  of  making  a  deposit  or  giving 
security  for  the  costs  on  an  appeal  or  writ  of  error  is  regulated  hy 
statute  or  by  rules  of  court.  It  has  been  held  that  where  security  is 
absolutely  required,  an  appeal  in  forma  paupeiv  may  not  be  prose- 
cuted,' but  provision  is  generally  made  by  statute  or  by  rule  of  court 
for  the  review  of  judgments  at  the  instance  of  poor  persons  without 
secoiity  or  deposit  for  costs,  and  in  such  a  case  the  appellate  court 
cannot  hear  evidence  to  impeach  the  truth  of  an  affidavit  filed  for 
the  purpose  of  relieving  the  appellant  or  plaintiff  in  error  from  the 
payment  of  costs.*  Under  a  rule  enabUng  the  court,  under  special 
circumstances,  to  direct  a  deposit  to  be  made  or  security  given  for  the 
costs  of  an  appeal,  the  court  may  require  security  for  costs  to  be 
given  by  an  appellant  who  would  be  unable  tiirough  poverty  to  pay 
the  costs  if  the  appeal  should  be  unsuccessful.^* 

31.  Award  and  Taxation  of  Costs. — ^The  practice  of  awarding  and 
taxing  costs,  the  time  witiiin  which  cost  bills  must  be  filed,  and  the 
items  allowable,  are  all  matters  of  statutory  regulation  amplified  by 
rules  of  court.*^  Necessary  matter  not  brought  up  by  the  appellant 
and  supplied  by  the  appellee  for  a  proper  review  of  the  case,  will  not 
be  taxed  to  the  appellee.^'  However  it  has  been  said  that  the  cost  of 
preparing  an  additional  abstract  by  the  appellee  should  not  be  taxed 
against  Sie  appellant  unless  there  is  reason  to  believe  that  he  inten- 
tionally omitted  material  matter  from  his  abstract  which  his  duty 
required  him  to  submit  to  the  court.^*  When  unnecessary 'matter 
has  been  brought  up  to  the  appellate  court  in  the  transcripts  or 
abstracts,  or  unnecessarily  incorporated  in  tiie  briefs,  the  costs  of 
such  matter  and  printing  will  be  charged  to  the  party  responsible.'* 

7  Paige  (N.  Y.)  328,  32  Am.  Dec.  641;  1913E  61,  35  L.B-A..(N.S.)  610. 

Robertson  v.  Sayie,  134  N.  Y.  97,  31  Note:  88  Aid.  Dec.  181. 

N.  E.  250,  30  A.  S.  B.  627;  Hamby  v.  Interest  on  the  amoimt  of  the  jndg- 

Lane,  107  Tenn.  698,  64  S.  W.  1067,  ment,  although  directed  by  statute  to  be 

89  A.  S.  B.  967 ;  Jones  «.  Elnappen,  added  to  the  costs,  is  no  part  of  the 

63  Vt.  391,  22  AtL  630,  14  l!BA.  costs  so  as  to  be  included  in  an  afSxm- 

293.  ance  by  the  appellate  court  of  the  al- 

8.  Note:  3  Eng.  Bnl.  Gas.  257.  Ab  lowance  by  the  trial  oourt  of  costs,  if 
to  appeal  bonds  generally,  see  Appeal  the  appeUate  court  designates  the 
AND  Kbror,  vol.  2,  p.  912  et  seq.  amount  of  interest  to  be  allowed.  John 

9.  Eoberta  v.  Eoberts,  U5  Ga.  259»  V.  FarweU  Co.  f .  Wolf,  96  Wis.  10,  70 
41  S.  E.  616,  90  A.  S.  B.  108.  N.  W.  289,  71  N.  W.  109,  65  A.  S.  B. 

10.  Harlock  v.  Ashberry,  19  Ch.  D.  22,  37  L.R.A.  138. 

84,  51  L.  J.  Ch.  96,  45  L.  T.  N.  S.  602,  12.  Graham  «.  Mattoon  City  R.  Co., 
30  W.  R.  112,  3  Eng.  Bui.  Cas.  255  234  HI.  483,  84  N.  E.  1070,  14  Ann. 
and  note.  Cas.  853;  Williams  v.  Mineral  City 

11.  Casey  v.  Brabee,  111  Minn.  43,  Park  Ass'n,  128  la.  32,  102  N.  W. 
126  N.  W.  401,  137  A.  S.  E.  531;  783,  lU  A.  S.  R.  184,  5  Ann.  Cas. 
Zenske  v.  Zenske,  55  Ore.  65, 103  Pao.  924, 1  L.B.A.(N.S.)  427. 

648,  105  Pac.  249,  Ann.  Cas.  1912A     13.  Schneitman  v.  Noble,  76  la.  120, 
557;  Salt  Lake  City  v.  Robinson,  39  39  N.  W.  224, 9  A.  S.  B.  467. 
Vtah  260,  116  Pae.  442,  Ann.  Gas.     14.  Pnllman's  Palaee  Gar  Co.  «, 
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Where  the  appellant  has  failed  to  comply  with  the  rule  of  the  court 
ID  the  arrangem^t  or  contents  of  his  brief  or  abstract,  the  court  may 
refuse  to  allow  him  costs  for  such  brief.^' 

32,  Increased  Costs  and  Damages. — Under  the  practice  in  some 
jurisdictions,  the  appellate  court  may  allow  damages  as  increased  costs 
tvhen  it  clearly  appears  that  the  appeal  is  vexatious  and  taken  for 
delay.^*  Such  increased  costs  can  be  awarded  only  in  the  cases  as 
prescribed  by  statute/'  and  when  the  statute  authorizes  double  costs 
to  be  awarded  to  the  party  prevailing  on  a  writ  of  error,  it  does  not 
apply  to  an  appeal.^^  In  some  jurisdictions  and  in  certain  classes 
of  ces^  the  appellee  is  entitled  to  increased  costs  and  the  matter  does 
not  rest  in  the  discretion  of  the  court^' 

33.  On  Award  or  Refusal  of  New  Trial. — ^Where  the  unsuccessful 
party  to  an  action,  after  securing  a  reversal  for  error  and  a  new  trial 
on  appeal,  and  having  the  costs  of  the  appellate  court  taxed  against 
the  appellee,  is  unsuccessful  on  ihe  new  tiial,  the  costs  of  the  trial 
court  on  the  first  trial  as  well  as  on  the  second  shoald  be  taxed 
against  him.**  Where,  however,  he  is  successful  on  the  new  trial,  the 
costs  of  the  first  trial  as  well  as  of  the  second  one  should  be  taxed 
against  the  opposing  party.^  But  where  the  appellate  court,  upon 
reversing  the  judgment  of  tlie  trial  court,  renders  final  judgment  on 
the  merits  instead  of  remanding  the  cause  for  a  new  trial,  it  is  proper 
to  allow  the  appellant  the  costs  of  the  trial  in  the  lower  court.' 


Martin,  95  Qa.  314,  22  S.  £.  700,  29  Dec.  655;  Maywood  v.  Logan,  78  Mieh. 

L.R.A.  498;  RUey  v.  WrightsviUe  &  135,  43  N.  W.  1052,  18  A.  S.  R.  431; 

T.  R.  Co.,  133  Ga.  413,  65  S.  E.  8S)0,  Jones-Downes  Co.  v.  Chandler,  13  N. 

18  Ann.  Cas.  208,  24  L.R.A.(N.S.)  M.  501,  85  Pac.  392,  13  Ann.  Cas.  710 ; 

379;  Bigelow  v.  Hoover,  85  la.  161,  52  Richardson  v.  Carlis,  26  S.  D.  202, 128 

N.  W.  124,  39  A.  S.  R.  296;  Dorr  N.  W.  168,  Ann.  Cas.  1913B  47, 

Cattle  Co.  V.  Des  Moines  Nat.  Bank,  17.  Jackson  v.  Delancy,  13  Johns. 

127  la.  153,  98  N.  W.  918, 102  N.  W.  (N.  Y.)  537,  7  Am.  Dec.  403. 

836,  4  Ann.  Cas.  519;  Jackson  v.  Wis-  18.  St.  Martin  v.  Desnoyer,  1  Minn, 

consin  Tel.  Co.,  88  Wis.  243,  80  N.  W.  156,  61  Am.  Dec.  494. 

430,  26  L.B.A.  101;  Cook  v.  Minne-  19.  J.  M.  Robinson,  Morton  &  Go.  «. 

apolis,  etc.,  By.  Co.,  98  Wis.  624,  74  Coreieana  Cotton  Factory,  124  Ky. 

N.  W.  561,  67  A.  S.  R.  830  and  note,  435,  99  S.  W.  305;  102  S.  W.  869,  14 

40  LJI.A.  457;  MUwaukee  Cold  Stor-  Ann.  Cas.  802,  8  L.R.A.(N.S.)  474; 

aee  Co.  v.  Dexter,  99  Wis.  214,  74  N.  Allen  v.  Luckett,  94  Miss.  868,  48  So. 

W.  976,  40  LJtA.  837.  186, 136  A.  S.  R.  605. 

16.  Baker  v.  Allen,  66  Ark.  271,  50  20.  Williams  v.  Hughes,  139  N.  a 

S.  W.  611,  74  A.  S.  B.  93;  Brinkley  17,  61  S.  G.  790,  4  Ann.  Caa.  77  and 

Car  Works  &  Mfg.  Co.  «.  Cooper,  70  note. 

Ark.  331,  67  S.  W.  752,  57  L Jt.A.  724.  1.  Westfall  «.  Wait,  166  Ind.  353i, 

16.  Gentry  v.  Hutchcraft,  7  T.  B.  73  N.  E.  1089,  6  Ann.  Cas.  7S8L 

Mon.  (Ky.)  241,  18  Am.  Dee.  172;  S.  Note:  4  Ann.  Caa.  79. 
Lapice  v.  Smith,  13  La.  91,  33  Am. 
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8.  In  General 
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IV.  Mutual  Rights,  Duties,  and  Liabilities  Arising  Out  of  Use  of 

Property 

In  Orkgral 

14.  Character  aud  ElTect  of  Possessiou 

15.  Right  to  Use  of  Property 

16.  Use  aud  Care  of  Commou  Propcriy 

17.  Title  to  Crops 

18.  Waste 

19.  Daty  to  Make  Repairs,  to  Pay  Taxes  and  Interest 

20.  Lease  or  Sale  by  One  to  Another 

21.  Right  to  Compensation  for  Care  of  Properly 

LUBILITT  OP  COTK,VAST  FOR  BeNTS  AND  PROFITS 

22.  Common  Law  Rule;  Statutory  Changes 

23.  Where  Possession  by  Cotenant  Is  Kxolusive 

24.  Role  as  to  Cotenant  Not  Liable  fur  Use  aud  Occupation  Where  Possession 

Not  Ezdasive 

25.  Role  as  to  Cotenant  Liable  for  Use  and  Oceupation  although  Possession 

Not  Exclusive 

26.  Where  Common  Property  Is  Nonproductive  or  Not  Capable  of  Joint 

Occupancy 

27.  Cotenant  Holding  Over  after  Expiration  of  Lease 

2&.  Occupying  Tenant  Standing  in  Fiduciary  Relation  to  Other  Tenants 

29.  Profits  Derived  &om  Mines 

30.  Measure  of  Liability  for  Rents  or  Prolits 

31.  Liability  for  Interest 

32.  Liens  and  Priorities 

Right  to  Valvk  or  Impro\'eiient8  and  Refaiu 

33.  In  General 

34.  Improvements  as  Affecting  Value  of  Property 

35.  Personal  Liability  of  Other  Cotenants 

36.  Rights  under  Betterment  Acts 

37.  Right  of  Improver  or  His  Grantee  to  Have  Improved  Part  Set  Off  to 

Him 

38.  Other  Remedies  for  Securing  RcimburRcment  for  Improvements 

39.  Right  to  Value  of  Repairs 

V.  Adverse  Possession  of  Common  Property 

Between  Cotenakts 

40.  In  General 

41.  Possession  by  Cotennnt  Distinguished  from  Possession  by  Stranger 

42.  Ouster  and  Disseisin  Geneially 

43.  Exercising  Acts  of  Ownership  as  Ou.'iler 

44.  Entry  of  Cotenant  under  Deed  Purpnrtins  to  Convey  Entire  Property 
•15.  Necessity  for  Actual  Notice  or  Knowledfri:'  of  Adverse  Claim 

46.  When  Statute  Begins  to  Run;  Toilini:  Rintnte 

47.  Adverse  Possession  a.«i  Question  of  Fact ;  Burden  of  Proof 
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48.  Entry  under  Conveyance  of  Property  by  One  Cotenant 

49.  Aa  Affected  by  Character  of  Deed 

50.  Entry  under  Contact  by  One  Cotenant  to  Sell  Entire  Propei'ty 

VL  Rights  and  Duties  as  to  Incumbrances,  Liens,  and  Outstanding 

Titles 

Ik  General 

51.  Right  to  Purchase  for  Exclusive  Benefit 

52.  Eight  to  Purchase  Where  Interests  Accrue  under  Same  Act  or  Instru- 

ment 

53.  As  Depending  on  Liability  of  Purchaser  to  Pay  Debt;  Fraud  of  Purchaser 

54.  Purchase  before  Relation  Comtbences  or  after  It  Ceases 

55.  Validity  and  Effect  of  Purchase  Generally 

56.  Payment  of  Lien  or  Incnmbxance  by  One  as  Disehargmg  It 

Purchase  op  Tax  Title 

57.  In  General 

58.  At  Sale  for  Taxes  Accruing  before  Cotenancy 

PUBCHABB  AT  JUDICIAL  SaLS 

59.  In  General 

60.  Purchase  at  Partition  Sale 

61.  Purchase  at  Judicial  and  Probate  Sales 

COKTBIBXJTIOH 

62.  In  General 

63.  What  Amounts  to  Reasonable  Time 

64.  Right  to  Compel  Contribution 

65.  Tender  of  Share  as  Condition  Precedent  to  Right  to  Participate 

66.  Lien  to  Enforce  Contribution 

67.  Right  of  Subrogation  on  Paying  Mortgage 

VII.  R^ts  and  Liabilities  of  Cotenants  as  to  Third  Persona 

Ih  Gekbral 

08.  Liability  of  One  for  Acts  of  Another 

69.  Execution  Levies  and  Sales  again.st  One  Cotonant 

70.  Exemption  Ri^ts  in  Common  Property;  Homestead  Riglils 

Lease  op  Cosimon  Phopeiity 

71.  In  General 

72.  Ratification  or  Repudiation  of  Lease 

73.  Eftcct  as  between  Lessor  and  Lessee 

74.  Right  to  Rents 
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Sale  of  Coumok  Propkrtz 

75.  Iq  General 

7fj.  Sail!  ui"  Uudivided  Interest  of  Coteiiaiit 

77.  Katification  of  Deed  Made  by  One  C'oteiiant  of  Distinct  Part  of  I^d 

78.  Ki¥eet  on  Partition  of  Deed  by  One  Cuteiiaiit  of  Distinct  Part 

79.  Grant  of  Easement  in  Common  Property  by  One  Cotenant 

80.  ilortgafre  of  Common  Property  by  ()ne  Cotenant 

81.  Sale  of  Growing  Timber  by  One  CoteiuuH. 

82.  Sale  of  PersoDal  Property  Held  in  Common 

VIIL  Remedies  between  Cotenants 


Acrioir  of  Account 

83.  In  General 

84.  Allegations;  Proof,  and  Judgment — Action  of  Account 

AsBUiimT 

85.  In  General 

86.  For  Money  Re<!eived  on  Sale  of  Common  Property 

87.  M(ni^  Expended  ou  Imprm'ements,  Repairs,  and  Paying  liens 

Trespass  Quare  CI'Ausuh  Fbegit 

88.  In  General 

89.  In  Case  of  Ouster 

90.  Destruction  of  Common  Property;  Cutting  Timber 

Conversion  or  Trover 

91.  In  General 

92.  For  Misuse,  Loss,  or  Destruction  of  Common  Propoty 

93.  Sale  of  Common  Property  by  One  Cotenant 

EjECTUENT 

94.  In  General 

95.  Proof  of  Ouster;  Necessity  for  Demand 

UlSCELLANBOVS  ACTIONS  AND  MATTERS 

96.  Waste 

97.  Trespass 

98.  Trespass  on  Case 

99.  Trespass  for  Mesne  Profits 

100.  Replevin  afjainst  Cotenant 

101.  Writ  for  Repairs 

102.  Accounting  in  Eqnity 

103.  Aceountiup  in  Connection  with  Partition 

104.  Injunction 

105.  Statute  of  Limitations 
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XX.  Actions  tgainst  Third  Penona 


106.  Necessity  for  Joint  Action  to  Recover  Beal  Property 

107.  Right  of  One  Cotenant  to  Becover  Entire  F^pert^  iiom.  Stranger 

108.  Action  by  One  Cotenant  for  Individaal  Interest 

109.  Trespass  to  Try  Title 

110.  Joinder  of  Cotenants  in  Personal  Actions 

111.  Defenses — Consent  or  Release  Given  to  Stranger  by  Cotenant 

112.  Joinder  in  Replevin  against  Third  Person 

113.  Action  to  Recover  Rent;  Action  on  Covenant 

114.  Survival  of  Cause  of  Action  on  Death  of  One  Cotoiadftt 


1.  Scope  of  Article, — With'  the  course  of  time,  laws  evolve,  and  one 
of  the  incidents  of  growth  is  the  elimination  of  purely  technical, 
formal  or  artificial  lines  of  demarkation  between  allied  subjects.  It 
will  be  seen  that  whereas  joint  tenancy  was  anciently  in  high  favor 
at  common  law,  the  stress  which  was  formerly  laid  upon  the  principles 
of  that  form  of  estate,  as  opposed  to  those  relating  to  cotenancy  in  its 
specific  sense,  became  gradually  relaxed,  espedaiiy  with  the  growth  of 
American  jurisprudence,  and,  as  a  result,  the  law  of  tenancy  in  com- 
mon or  cotenancy  has  acquired  an  ascendency  over  joint  tenancy 
in  point  of  importance.  In  a  wide  sense  joint  tenancy  may  be 
regarded  as  that  form  of  cotenancy  or  co-ownership  which  is  marked 
by  certain  incidents  in  its  creation,  and  characterized  by  the  distin- 
guishing feature  of  survivorship.  Because  of  this  close  alliance 
between  the  subjects,  this  article  will  treat  of  both  joint  tenants  and 
tenants  in  common;  their  rights,  powers  and  liabilities;  and  of  actions 
and  other  pro<»edings  as  between  them  or  by  or  against  them,  includ- 
ing the  severance  of  the  tenancy  otherwise  than  by  partition.  The 
general  subject  of  partition  is,  of  course,  considered  under  another 
heading;  *  and  the  subject  of  partnership,  aside  from  merely  pointing 
out  the  distinction  between  that  and  other  forms  of  co-ownership,*  as 
well  also  as  tenancies  by  entireties,*  will  also  be  more  folly  considered 
under  their  appropriate  headings.  References  will  be  made  to  other 
related  or  suggested  matters  in  the  courae  of  the  treatment  of  the  sub- 
ject. Coparcenary,  that  is  an  estate  descended  to  joint  heirs,  is  now 
practically  obsolete  under  modem  statutes  which  declare  that  joint 
heirs  shall  hold  as  tenants  in  common,  and  hence  no  separate  treat- 
ment of  coparcenary  is  given  here. 

2.  Cotenancy  and  Joint  Tenancy  as  Distinguished  from  Partner- 
ship.— partnership  resembles  a  joint  tenancy  in  some  respects.  The 
partners  have  a  joint  interest  in  the  assets  of  the  partnership,  and 

1.  See  pARTiTioH.  3.  See  Hubbihd  abv  Wzm 

3.  See  infra,  par.  2;  and  see  Part- 


I.  Introductory 
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are  required  to  sue  and  be  sued  jointly  in  reference  thereto.  Upon 
the  death  of  one,  the  others  have  a  right  of  survivorship,  entitling 
them  to  continue  in  the  sole  possesion  of  ihe  personal  assets.  This 
right  is,  however,  but  temporary,  and  practically  amounts  to  nothing 
more  than  a  power  to  settle  finally  tiie  affairs  of  the  late  firm>  Paxi- 
nership  property  is  not  held  by  those  unities  which  next  to  the  ju» 
accrescmdi  are  tlie  chief  characteristics  of  a  joint  tenancy.  In  this 
latter  respect,  a  partnership  resembles  a  tenancy  in  common ;  but  the 
two  differ  from  each  other  in  this,  that  the  former  creates  a  joint 
and  the  latter  a  several  interest.  Partnership  is  distinguished  from 
both  species  of  cotenapcy  by  the  means  and  by  the  result  of  its  crea- 
tion.  The  means  of  its  creation  necessarily  include  an  agreement 
between  the  parties;  whereas  neither  a  joint  tenancy  nor  a  tenancy 
in  common  need  rest  upon  any  agreement.'  The  ordinary  incidents 
of  the  partnership  relation  whereby  each  partner  becomes  the  agent 
of  the  other,  with  authority  to  manage  and  dispose  of  the  firm  prop- 
erty, and  to  make  all  contracts  within  the  scope  of  the  business  in 
which  the  firm  was  designed  to  engage,  do  not  arise  from  a  joint 
tenancy,  nor  from  a  tenancy  in  common.  Partnership  and  tenancy 
in  common  also  differ  from  ^ach  other  in  other  important  particu- 
lars. Kach  cotenant  buys  in,  or  sells  out,  or  encumbers  his  interest 
at  pleasure,  regardless  of  the  knowledge  or  consent  or  wishes  of  his 
co-owners,  and  without  affecting  the  legal  relation  between  them 
beyond  the  going  out  of  one  and  the  coming  in  of  another.  One  can- 
not buy  in  or  sell  out  of  a  partnership  at  pleasure,  for  such  an  act 
would  of  itself  work  a  dissolution  of  the  partnership,  and  necessitate 
its  final  settlement.  A  tenancy  in  common  results  from  a  rule  of 
law  by  which  it  is  also  controlled  and  governed.  A  partnership,  on 
the  contrary,  is  the  result  of  an  agreement  between  parties,  which 
also  supplies  the  rule  for  its  government.  The  former  relation  is 
undisturbed  by  a  change  of  tenants,  but  the  latter  admits  of  no  change 
in  its  members;  and  where  a  change  takes  place  by  the  consent  and 
agreement  of  all  the  parties  concerned,  the  old  firm  is  thereby  dis- 
solved and  a  new  one  created.  Thus  the  incidents  annexed  to  each 
have  a  different  origin  and  are  diverse.*  The  American  theory  is 
that  the  legal  title  of  the  partnership  realty  is  held  by  the  copartnei's 
as  tenants  in  common,  subject  in  equity  to  be  applied  to  the  payment 

4.  Notes :  48  A.  S.  R.  62 ;  57  A.  S.  R.  Am.  Dec.  501,  to  the  effect  that  toianti 

656.  For  a  foil  diBettssion  of  the  righta,  in  eommon  of  chattels  axe  not  like  part- 

dnties,  liabilities  and  ptaperty  of  part-  ners,  in  thai  one  of  the  latter  may  dis- 

ners,  see  PABTmERSHiP.  pose  of  their  joint  chattels  by  virtue  of 

6.  La  Cotts  V.  Pike,  91  Ark.  26, 120  an  implied  aatfaority  to  sell,  without  be- 

8.  W.  144, 134  A.  S.  R.  48.  ing  liable  as  for  tort;  while  a  tenant  in 

Note:  48  A.  S.  R.  62.  eommon  cannot  dispose  of  them  with- 

6.  Note:  48  A.  S.  R.  62.  See  also  out  violating  the  right  of  his  ootenants. 
Hyde  v.  Stone,  9  Cow.  (N.  Y.)  230, 18 
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of  ,the  debts  of  the  Arm;  and  that  when  such  debts  are  paid  all  the 
incidents  and  qualities  of  real  estate  revive;  that  the  trust  in  favor 
of  the  partnership  exists  only  in  behalf  of  partnership  objects  and 
liabilities,  and  these  being  fully  discharged,  the  legal  title  is  released 
from  all  trusts,  and  will  descend  to  the  heir  as  in  the  case  of  any 
other  tenancy  in  common.^ 


3.  In  General. — ^An  estate  in  joint  tenancy  is  an  estate  held  by 
two  or  more  jointly,  with  an  equal  right  in  all  to  share  in  the  enjoy- 
ment of  the  land  during  their  lives.  Four  requisites  must  exist  to 
constitute  a  joint  tenancy,  viz.:  the  tenants  must  have  one  and  the 
same  interest;  the  interests  must  accrue  by  one  and  the  same  con- 
veyance ;  they  must  commence  at  one  and  the  same  time ;  and  the  prop- 
erty must  be  held  by  one  and  the  same  undivided  posse:?sion.*  If  any 
one  of  these  elements  is  lacking,  the  estate  will  not  be  one  in  Joint 
tenancy.  Hence,  where  two  or  more  persons  acquire  an  individual 
interest  in  property  at  diflferent  times  or  by  different  conveyances,  the 
estate  created  is  not  joint  tenancy,-  for  the  unity  of  time  or  the  unity 
of  conveyance  would  be  disregarded  were  this  to  be  called  a  joint 
tenancy.*  It  may  be  safely  stated  that  any  natural  person  may  hold 
property  in  joint  tenancy;  but  there  is  some  doubt  as  to  whether  a 
corporation  or  body  politic  can  be  seized  or  possessed  of  such  an  estate.*® 
An  estate  in  joint  tenancy  may  exist  in  any  kind  of  property  that  is 
capable  of  being  possessed  in  severalty.  Accordingly  it  has  been 
declared  that  personalty  may  be  held  in  joint  tenancy,^^  as,  for 
example,  an  insurance  policy  payable  to  two  or  more  persons.''  The 
duration  of  a  joint  tenancy  does  not  affect  its  validity ;  hence  it  may 
be  created  in  fee,  for  life,  for  years,  or  even  in  remainder.'*   It  is 

7.  Stover  ti.  Stover,  180  Pa.  St.  425,  Heirs,  3  Bibb  (Ky.)  502,  6  Am.  Dec. 
36  All.  921,  57  A.  S,  E.  654;  Allen  v.  666. 

Long,  80  Tex.  261, 16  S.  W.  43,  26  A.  10.  Telfair  v.  Howe,  3  Rich.  Eg.  (S. 

S.  R.  735.  C.)  235,  55  Am.  Dec.  6.37. 

Note:  48  A.  8.  R.  71.     See  also  11.  Overheiser  v.  Lackey,  207  N.  T. 

pABTNEHsniP.  229,  100  N.  E.  738,  Ann.  Cas.  1914C 

8.  Thornburg  v.  Wiggins,  135  Ind.  229;  Martin  v.  Smith,  5  Bin.  (Pa.)  16; 
178,  34  N.  E.  999,  41  A.  S.  R.  422,  22  6  Am.  Dec  395:  Fiedler  v.  Howard,  99 
L.R.A.  42;  Case  v.  Owen,  139  Ind.  22,  Wis.  388,  75  N.  W.  163,  67  A.  9.  R. 
38  N.  E.  395,  47  A.  S.  R.  253;  Martin  865. 

V.  Smith,  5  Bin.  (Pa.)  6,  6  Am.  Dec.  12.  Robinson  «.  Davall,  79  Ky.  83, 

395;  Fan  v.  Trustees  of  Grand  Lodge  42  Am.  Rep,  208;  Farr  v.  Trustees  of 

A.  0.  U.  W.,  83  Wis,  446,  53  N.  W.  Grand  Lodge  A.  0.  U.  W.,  83  Wis. 

738,  35  A.  S.  R.  73,  18  L.R.A,  249;  446,  53  N.  W.  738,  35  A.  S.  R.  73,  18 

Bassler  v.  Rewodlinski,  130  Wis.  26,  L.R.A.  249. 

109  N.  W.  1032,  7  L.R.A.(N.S.)  701.  13.  Thombnrf  «.  Wiggins,  135  Ind. 

Note:  4  Am.  Dec  221.  178,  34  N.  E.  999,  41  A.  S.  R.  422,  22 


II.  Joint  Tenakts 


9.  Hart's    Devisees    «.  Hawkins* 


hM.A.  42. 
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a  characteristic  of  the  estate  in  joint  tenancy  that  it  can  be  created 
only  by  purchase  and  never  by  descent;  and  so  a  bequest  or  grant 
to  a  woman  and  "her  cliild  or  children  thereafter  to  be  bom"  creates 
an  estate  in  joint  tenancy/*  on  the  theory  that  the  word  "children" 
in  a  will  is  generally  a  word  of  purchase  and  not  of  limitation.**  A 
tenancy  by  entirety  has  the  four  unities  incident  to  joint  tenancy, 
and  in  addition  thereto  the  unity  of  person.  An  instfcnce  of  this  ia 
where,  under  the  common  law,  a  joint  conveyance  is  made  to  hus- 
band and  wife.  While  joint  tenancy  may  be  vested  in  any  number 
of  natural  persons  more  than  two,  tenancy  by  the  entirety  can  be 
vested  in  only  two  natural  persons,  and  those  two  are  regarded  as  but 
one  in  law.  In  joint  tenancy  each  is  seized  of  an  undivided  moiety  of 
the  whole,  while  husband  and  wife  take  each  an  entirety.*^ 

4.  Right  and  Effect  of  Survivorship. — The  right  of  survivorship, 
or  jvs  accrcscendi,  is  the  distinguishing  feature  of  title  by  joint  ten- 
ancy; and  therefore,  at  common  law,  the  entire  tenancy  or  estate,  upon 
the  death  of  any  of  the  joint  tenants,  goes  to  the  survivors,  and  so  on 
to  the  last  survivor,  who  takes  an  estate  of  inheritance.*^  Tills  is 
true  whether  it  is  an"  estate  in  fee,  or  for  life,  or  for  years,  or  is  a 
personal  chattel.  And  it  passes  to  the  last  survivor  free,  and  exempt 
from  all  charges  made  by  the  deceased  cotenant.*'  Accordingly, 
where  a  devise  or  bequest  to  two  or  more  persons  by  name  is  in  such 
form  as  to  create  a  joint  tenancy,  and  one  of  them  dies  before  the 
testator,  it  is  well  settled  that  the  whole  interest  vests  in  the  survivors; 
and  this  result  will  take  place  if  the  gift  fails  as  to  one  of  the  per* 
sons  from  any  other  cause  than  death."  A  consequence  of  the  doc- 
trine of  survivorship  is  that  a  joint  tenant  cannot  devise  his  interest 


14.  Thomburg  v.  Wiggins,  135  Ind.  3  Har.  &  3.  (Md.)  147,  5  Am.  Dec 
178,  34  N.  E.  999,  41  A.  S.  K.  422,  22  427;  Johnston  v.  Johnston,  173  Mo. 
L.R.A.  42;  Case  v.  Owen,  139  Ind.  22,  91,  73  S.  W.  202,  96  A.  8.  R.  486, 
38  N.  E.  395,  47  A.  S.  K.  253.  61  L.R.A.  166;  Farr  v.  Trustees  of 

15.  Hoyle  v.  Jones,  35  Qa.  40,  89  Grand  Lodge  A.  0.  U.  W.,  83  Wis. 
Am.  Dec.  273;  Powell  o.  Powell,  5  446,  53  N.  W.  738,  35  A.  S.  R.  73,  18 
Bosh  (Ky.)  619,  96  Am.  Dee.  372  and  L.R.A.  249;  Bassler  v.  Rewodiinski, 
note.  130  Wis.  26, 109  N.  W.  1032,  7  L.R.A. 

16.  Note:  89  Am.  Dec.  275.    See  (N.S.)  701. 

also  Wills.  19.  Johnston  v.  Johnston,  173  Mo. 

17.  McLaaghlin  v.  Rice,  185  Mass.  91,  73  S.  W.  202,  96  A.  S.  R.  486,  61 
212,  70  N.  E.  52,  102  A.  S.  E.  339.  L.R.A.  166. 

Note:  18  Am.  Dec.  378.  20.  Downing  v.  Marshall,  23  N.  T. 

See  Husband  and  Wife.  366,  80  Am.  Dec.  290;  Ball  v.  Deas, 

18.  Thornburfj  v.  Wi^r-rinB,  135  Ind.  2  Strob.  Eq.  (S.  C.)  24,  49  Am.  Dec. 
178,  34  N.  E.  999,  41  A.  S.  R.  422,  22  651;  Telfair  v.  Howe,  3  Rich.  Eq.  (8. 
L.R.A.  42;  Ca.se  «.  Owen,  139  Ind.  C.)  235,  55  Am.  Dec.  637;  Farr  v. 
22,  38  N.  E.  395,  47  A.  S.  R.  253;  Trustees  of  Grand  Lodge  A.  0.  0.  W_ 
Best  V.  Tatum,  78  Kan.  215,  96  Pac.  83  Wis.  446,  53  N.  W.  738,  35  A.  S. 
140,  130  A.  S.  R.  365;  Overton  t>.  R.  73,  18  L.R.A.  249. 

Lacy,  6  T.  B.  Mon.   (Ky.)   13,  17  Note :  69  Am.  Dec.  739. 
Am.  Dec.  HI;  Hannan  v.  Towers, 

812 


Digitized  by  Google 


7  E.  C.  L. 


COTENANCY 


in  the  land;  for  the  devise  does  not  take  effect  until  after  the  death 
of  the  devisor,  and  the  claim  of  the  surviving  tenant  arises  in  the 
same  instant  with  that  of  the  devisee,  and  is  preferred ;  *  and  if  a  joint 
tenant  makes  a  will  devising  his  interest  in  an  estate  held  in  joint 
tenancy,  and  thereafter  becomes  solely  seized  by  survivorship,  it  has 
been  held  that  the  will  does  not  operate  on  the  title  so  acquirod  with- 
out the  solemnity  of  a  republication.* 

5.  Modern  Tendency  to  Restrict  Creation  of  Joiat  Tenancy. — The 
estate  in  joint  tenancy  presents  some  of  iiie  most  artificial  rules  of 
subtle  distinctions  of  the  ancient  common  law.  It  was  once  highly 
favored  in  England,  doubtless  for  reasons  that  were  feudal  in  their 
character  and  influential  in  their  day,  but  which  have  long  since  ceased 
to  operate.  Whatever  may  have  been  the  causes  which  led  to  the 
origin  of  this  estate,  or  which  recommended  it  to  our  ancestors  of  the 
feudal  period,  it  is  undeniable  that  at  this  day  it  has  grown  into  dis- 
favor both  in  England  and  America.*  The  policy  of  the  American 
law  is  opposed  to  survivorship,*  and,  accordingly,  legislation  abro- 
gating the  common  law  doctrine  favorable  to  joint  tenancy  and  abol- 
ishing the  doctrine  of  survivorship  has  been  enacted  generally  through- 
out the  Union.*  Statutes  limiting  estates  in  joint  tenemcy  commonly 
provide  in  effect  that  all  grants  and  devises  of  lands  made  to  two  or 
more  persons  shall  be  construed  to  create  estates  in  common,  and  not 
in  joint  tenancy,  unless  expressly  declared  to  be  in  joint  tenancy;* 


1.  Wilkins  v.  Young,  144  Ind.  1,  41  A.  S.  R.  253;  Simons  v.  Bollinger,  154 
N.  E,  68,  590,  55  A.  S.  R.  162;  Midg-  Ind.  83,  56  N.  B.  23,  48  L.R.A.  234; 
ley  V.  Walker,  101  Mich.  583,  60  N.  Sanders'  Heirs  v.  Morrison's  Ex'rs,  7 
W.  296,  45  A.  S.  R.  431;  Johnston  v.  T.  B.  Mon.  (Ky,)  54, 18  Am.  Deo.  161; 
Johnston,  173  Mo.  91,  73  S.  W.  202,  Johnston  v.  Johnston,  173  Mo.  91,  73 
96  A.  S.  R.  486,  61  L.R.A.  166;  Bass-  S.  W.  202,  96  A.  S.  E.  486,  61  L.R.A. 
ler  V.  Rewodlinski,  130  Wis.  26, 109  N.  166;  Overheiser  v.  Lackey,  207  N.  Y. 
W.  1032,  7  L.R.A.(N.S.)  701.  229,  100  N.  E.  738,  Ann.  Cas.  1914C 

2.  Johnston  v.  Johnston,  173  Mo.  91,  229;  Yass  v.  Freeman,  56  N.  C.  221, 
73  S.  W.  202,  96  A.  S.  R.  486,  61  69  Am.  Dec,  734;  Sergeant  v.  Stein- 
L.R.A.  166;  Bassler  v.  Rewodlinski,  berger,  2  Ohio  305,  15  Am.  Dec.  553; 
130  Wis.  26, 109  N.  W.  1032,  7  L.R.A.  Miles'  Lessee  v.  Fisher,  10  Ohio  1,  36 
(N.S.)  701.  Am.  Dec  61  and  note;  Ball  v.  Deas, 

3.  Johnston  «.  Johnston,  173  Mo.  91,  2  Strob.  Eq.  (S.  C.)  24,  49  Am.  Dec. 
73  S.  W.  202,  96  A.  S.  R.  486,  61  651;  Telfair  v.  Howe,  3  Rich.  Eq.  (S. 
L.R.A.  166;  Overheiser  v.  Laekey,  207  C.)  235,  55  Am.  Dee.  637;  Rosa  «. 
N.  Y.  229,  100  N.  E.  738,  Ann.  Cas.  Armstrong,  25  Tex.  354,  78  Ajn.  Dee. 
1914C  229  and  note;  Telfair  v.  Howe,  574. 

3  Rieh.  Eq.  (S.  a)  235,  65  Am.  Dee.  Nota:  15  Am.  Dec.  654,  555j  36 
637.  Am.  Dec.  63. 

4.  Johnston  v.  Johnston,  173  Mo.  91,  6.  Tbomborg  v.  Wiggins,  135  Ind. 
73  S.  W.  202,  96  A.  S.  R.  486,  61  178,  34  N.  E.  999,  41  A.  S.  R.  422,  22 
L.R.A.  166.  LJl.A.  42;  Caae  v.  Owen,  139  Ind.  22,  • 

5.  EqniUble  Loan  &  Security  Co.  v.  38  N.  E.  395,  47  A.  8.  R.  253;  Ander- 
Waring,  117  Ga.  599,  44  S.  B.  320,  97  son  v.  Acheson,  132  la.  744, 110  N.  W. 
A.  8.  R.  177,  62  L.R.A.  93:  Case  v.  335,  9  L.B«A.(N.S.)  217;  Midgley  v. 
OwflO,  139  Ind.  22,  38  N.  £.  395.  47  Walker,  101  Mich.  5S3,  60  N.  Wc  296» 
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and  they  ordinarily  expressly  except  from  their  operation  convey- 
ances to  trustees  and  executors,'  and  to  husband  and  wife,*  and,  in 
certain  instances,  legacies  made  to  joint  legatees  without  any  words 
to  indicate  a  severance  of  interest,'  But  once  an  estate  in  joint  ten- 
£uicy  is  vested,  the  enactment  of  a  statute  abolishing  that  estate  does 
not  affect  it." 

6.  Construction  of  Grant. — ^At  common  law  it  was  a  rule  of  con- 
struction that  an  estate  granted  to  two  or  more  persons  must  be 
construed  as  one  in  joint  tenancy  unless  there  was  some  clear  indicar 
tion  in  the  instrument  creating  the  estate  that  it  was  to  be  divided 
and  held  in  common  rather  than  jointly.^^  But  owing  to  the  modem 
tendency  to  restrict  estates  in  joint  tenancy  the  ancient  common  law 
rule  favoring  such  estates  is  now  almost  completely  reversed,  and  the 
present  rules  of  construction  rather  favor  tenancies,  in  common.'^ 
Hence,  where  it  appears,  either  by  express  words  or  from  the  nature 
of  the  case,  tliat  it  was  a  testator's  intent  that  his  estate  should  be 
divided,  a  tenancy  in  common  rather  than  a  joint  tenancy  is  created.'' 
Under  a  statute  providing  that  an  estate  granted  to  two  or  more  shall 
be  considered  as  in  common  unless  it  is  expressly  declared  to  create 
a  joint  tenancy,  a  declaration  in  the  express  words  of  the  statute  is 
not  indispensable.  In  order  to  create  a  joint  tenancy,  however,  the 
terms  of  titte  grant  or  devise  must  negative  the  presumption  arising 
from  the  statute  that  it  is  the  intention  of  the  testator  to  create  a 
tenancy  in  common.'*   Where,  however,  an  estate  is  granted  to  two 


45  A.  S.  R.  431;  Fair  v.  Trustees  of  9.  Fair  «.  TroBteas  of  Qrand  hodgt 

Grand  Lodge  A.  0.  U.  W.,  83  Wis.  A.  0.  U.  W.,  83  Wis.  446,  53  N.  W. 

446,  63  N.  W.  738,  35  A.  S.  B.  73,  738,  35  A.  S.  B.  73, 18  LJt.A.  249. 

18  L.B.A.  249.  10.  Best  o.  Tatam,  78  Kan.  215,  96 

7.  Best  V.  Tatnm,  78  Ean.  215,  96  Pae.  140,  130  A.  8.  B.  365.  But  see 
Pae.  140,  130  A.  S.  B.  365;  Johnston  contra,  dictum  in  Holbrook  «.  Finney, 
V.  Johnston,  173  Mo.  91,  73  S.  W.  202,  4  Mass.  666, 3  Am.  Dee.  243. 

96  A.  S.  B.  486,  61  L.B.A.  166;  Cohen  11.  Martin  0.  Smith,  6  Bin.  (Pa.) 

«.  Herbert,  205  Uo.  537, 104  S.  W.  84,  16,  6  Am.  Dee.  395;  Farr  «.  Trustees 

120  A.  8.  B.  772;  Overheiser  v.  lAck^,  of  Grand  Lodge  A.  O.  U.  W.,  83  Wis. 

207  N.  T.  229,  100  N.  E.  738,  Ann.  446,  53  N.  W.  738,  35  A.  8.  B.  73, 18 

Cas.  1914C  229  and  note;  Fiedler  v.  L.B.A.  249. 

Howai^,  99  Wis.  388,  75  N.  W.  163,  Notes:  47  A.  8.  B.  255:  Ann.  Cas. 

A.  S.  B.  865.  1014C  233. 

Note:  35  A.  8.  B.  77.           '  12.  Case  «.  Owen,  139  Ind.  22,  38 

8.  Johnston  v.  Johnston,  173  Mo.  91,  N.  E.  395,  47  A.  S.  B.  253;  Westoott 
73  8.  W.  202,  96  A.  8.  B.  486,  61  «.  Cady,  5  Johns.  Ch.  (N.  Y.)  334,  0 
LJIJL  166;  Wilson  v.  Fiost,  186  Mo.  Am.  Dee.  306;  Martin  v.  Smith,  5  Bin. 
311,  85  8.  W.  375,  105  A.  8.  B.  619,  (Pa.)  16,  6  Am.  Deo.  395.  And  see 
2  Ann.  Cas.  557;  Farr  v.  Trustees  of  supra,  par.  5. 

GrandIiodgeA.O.U.W.,83  Wis.  446,  13.  Martin  «.  Smitl^  5  Bm.  (Pa.) 

53  N.  W.  738, 35  A.  8.  B.  73, 18  LJtA.  6,  6  Am.  Dee.  395;  Telfair  v.  Howe,  3 

249:  Fiedler  v.  Howard,  99  Wis.  388,  Rich.  Eq.  (8.  C.)  235,  56  Am.  Dae. 

75  N.  W.  163, 67  A.  8.  R.  865.  637. 

Note:  36  A.  S.  B.  77.  14.  Overiieiser  v.  Laok^y,  207  N.  T. 
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or  more  persons  jointly  the  grant  must  be  conf>trued  as  one  in  joint 
tenancy,  as  otherwise  the  word  "jointly"  would  be  given  no  effect; 
but  where  it  is  apparent  that  a  devise  was  formulated  by  one  who  did 
not  use  the  word  "jointly"  in  its  distinctively  technical  sense,  its  use 
has  been  held  not  to  be  a  su&ciently  express  declaration  of  an  intent 
to  create  a  joint  tenancy  to  negative  the  presumption  established  by  a 
statute  that  a  tenaucy  in  common  was  intended.^* 

7.  Severance  of  Tenancyi — From  the  nature  of  a  joint  tenaiM^  it 
is  apparent  that  any  act  of  the  parties,  or  of  any  of  them,  which 
effects  a  severance  destroys  the  estate  as  such  tenancy.  This  form 
of  estate  may  be  voluntarily  severed,  therefore,  by  a  conveyance  of 
any  interest,  or  by  partition,  or,  involuntarily,  by  a  levy  and  sale 
under  execution  where  the  interests  or  any  of  them  are  subject  to 
such  levy.*'  Either  of  the  owners  may,  at  bis  pleasure,  dispose  of 
his  share,  and  convey  it  to  a  stranger,  who  will  hold  undivided  and  in 
common  with  the  other  owner.**  For  the  rule  is  that  anything  which 
destroys  the  unity  of  title  or  interest  without  affecting  the  unity  of 
possession  wiU  turn  the  interest  severed  from  the  others  into  a  ten- 
ancy in  common  as  regards  tJbe  remaining  joint  tenants.**  As  such 
severance,  to  be  effective,  is  required  to  occur  during  the  lifetime  of 
the  joint  tenant,  a  devise  by  such  a  tenant  is  inoperative.^ 

III.  Tbkants  in  GoMMOir 

8.  In  General. — A  tenancy  in  common  is  characterized  by  a  single 
unity,  that  of  possession  or  of  the  right  to  the  possession  of  prop- 
erty; and  this,  irrespective  of  any  other  unity  as  of  time,  tenure  or 
estete.*  It  follows  that  to  be  a  tenant  in  common  one  must  have 
such  a  title  as  will  authorize  him  to  take  and  hold  possession,  and 


220,  100  N.  £!.  738,  Ann.  Cas.  1914C 
229. 

16.  Case  v.  Oweo,  139  Ind.  22,  38 
N.  K.  395,  47  A.  S.  R.  253. 

16.  Overheiser  v.  Lackey,  207  K.  T. 
229,  100  N.  E.  738,  Ann.  Cas.  19UC 
229  and  note. 

17.  Midgley  v.  Walker,  101  Mich. 
583,  60  N.  W.  296,  45  A.  S.  E.  431. 
Seo  also  PARTmoK. 

18.  Midgley  v.  Walker,  101  Mich. 
583,  60  N.  W.  296,  45  A.  S.  R.  431; 
Hardenbergh  v.  Hardenbergh,  10  N.  J. 
li.  42,  18  Am.  Dec.  371;  Simpson's 
Lessee  v.  Ammons,  1  Bin.  (Pa.)  175, 
2  Am.  Dec.  425. 

19.  Thombarg  v.  Wi^;inB,  135  Ind. 
178,  34  N.  E.  909,  41  A.  S.  B.  422,  22 
LJI.A.  42;  Overton  v.  Laey,  6  T.  B. 


Mon.  (Ky.)  13,  17  Am.  Dee.  Ill; 
Baker  «.  Oakwood,  123  N.  Y.  633,  26 
N.  E.  312,  10  L.R.A.  387;  Baasler  v. 
RewodliDski,  130  Wis.  26,  109  N.  W. 
1032, 1  L.BA.(N.S.)  701. 

20.  Basaler  v.  Rewodlinski,  130  Wis. 
26,  109  N.  W.  1032,  1  L.R.A.(N.S.) 
701.    See  supra,  par.  3. 

1.  Thompson  v.  Mawhinney,  17  Ala. 
362,  52  Am.  Dec.  176}  Brittin  «. 
Handy,  20  Ark.  381,  73  Am.  Doc  497; 
Doolittle  «.  Biakealey,  4  Day  (Conn.) 
265,  4  Am.  Deo.  218;  Ooralski  v.  Koa- 
toski,  179  ni.  177,  53  N,  E.  720,  70  A. 
S.  R.  98;  Metcalfe  v.  MiUer,  96  Mich. 
459,  56  N.  16,  35  A.  S.  B.  617; 
Warfield  v.  LindeU,  38  Mo.  561,  90 
Am.  Dec  443;  Taylor  v.  Millard,  118 
N.  Y.  244, 23  N.  E.  376,  6  LAA.  687; 
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if  he  can  never  be  entitled  to  tiie  possession  or  the  control  of  the 
property  he  cannot  be  a  tenant  in  common.*  Therefore  if  two  or 
more  .peraons  are  entitled  to  land  in  such  manner  that  they  have 
an  undivided  possession,  but  several  freeholds,  they  are  tenants  in 
common.*  However,  several  persons  may  together  own  a  thing  with- 
out being  cotenants  thereof,  as  where  several  persons  own  distinct 
parts  of  the  same  house;*  or  where  several  persons  purchase  a  tract 
of  land,  but  each  takes  a  deed  to  a  distinct  part  thereof.^  Cotenancy 
is,  aa  to  the  common  property,  a  relation  in  the  nature  of  trust  and 
confidence ;  and  from  this  ralation  presumptions  of  the  utmost  favor 
to  all  joint  owners  arise,  to  the  end  that  the  title  and  rights  of  each 
in  the  common  estate  may  be  preserved  unimpaired,'  at  least  to  the 
extent  that  no  direct  or  indirect  assault  on  the  interest  of  any  one 
owner  shall  be  made  by  any  other.'  This  principle  is  apparently  the 
basis  of  the  general  rule  that  the  possession  of  one  is  the  possession 
of  all  the  coionants  and  inures  to  the  benefit  of  all,* 

9.  How  Relation  Is  Created. — A  tentmcy  in  common  was  originally 
created  only  by  the  act  of  the  parties,  but  by  statute  the  descent  of 
property  to  coheirs  creates  a  tenancy  in  common,  and  it  may  be  con- 
strued to  exist  by  reason  of  the  peculiar  relation  of  persons  to  property 
which  gives  rise  to  unity  of  possession,  although  the  parties  themselves 
may  not  have  intended  to  create  such  relation  at  the  time  of  the  trans- 
action.* And  so  a  tenancy  in  common  is  created  by  a  gift  of  prop- 
erty to  several  devisees,'**  or  (under  statutory  provisions)  by  the  devo- 
lution of  property  upon  the  heirs  of  a  person  dying  int^fate.'^  A 
widow  entitled  to  dower  is  not,  however,  a  cotenant  with  the  heirs  with- 
in the' meaning  of  a  statute  providing  for  compulsory  partition  among 


Dobbins  v.  Dobbins,  141  N.  C.  210,  53 
S.  E.  870,  115  A.  S.  R.  683,  10  L.R.A. 
(N.S.)  185. 

Notes  1  4  Am.  Dee.  221;  67  A.  S.  R. 
659;  91  A.  S.  R.  867. 

2.  Thompson  v.  Mawhinney,  17  Ala. 
362,  52  Am.  Dec.  176. 

3.  Stevens  «.  Reynolds,  143  Ind.  4G7, 
41  N.  E.  931,  52  A.  8.  R.  422;  Overton 
V.  Lacy,  6  T.  B.  Men.  (Ky.)  13,  17 
Am.  Dee.  Ill;  Metcalfe  v.  Miller,  96 
Uich.  459,  56  N.  W.  16,  35  A.  S.  R. 
617. 

Notes:  52  A.  8.  R.  434;  67  A.  S.  R. 
659  ;  70  A.  S.  R.  101.  . 

4.  McConnel  v.  Kibbe,  43  HI.  12,  92 
Am.  Dec.  93. 

Note:  67  A.  S.  R.  659. 

6.  MePbeeters  v.  Wrtght,  124  Ind. 
660,  24  N.  E.  734,  9  L.RA.  ]76. 

6.  Savage  «.  Bradley,  149  Ala.  169, 
4S  So.  20, 123  A.  S.  R.  30;  Biittin  v. 


Handy,  20  Ark.  381,  73  Am.  Dec  497; 
Hoyt  V.  Lightbody,  98  Minn.  189,  108 
N.  W.  843,  116  A.  S.  p.  358,  B  Ann. 
Cas.  984;  Wheeler  v.  Taylor,  32  Ore. 
421,  52  Pac.  183,  67  A.  S.  R.  540. 

7.  Note:  91  A.  S.  R.  858. 

8.  See  infra,  par.  14. 

9.  Boylston  Ins.  Co.  v.  Davis,  68  N. 
C.  17,  12  Am.  Rep.  624. 

10.  Bishop  V.  McClelland's  Execu- 
tors, 44  N.  J.  Eq.  450,  16  Ati.  1,  1 
L.R.A.  551;  Simmons  v.  Hendrieks,  43 
N.  C.  84,  55  Am.  Dee.  439. 

A  gift  by  a  testator  with  remainder 
over  creates  a  tenancy  in  common  in 
the  remaindermen  after  the  termina- 
tion of  the  life  estate.  Crawford  ». 
Meis,  123  la.  610,  90  N.  W.  186,  101 
A.  S.  R.  337,  66  L.R.A.  154. 

11.  Wheeler  v.  Taylor,  32  Ore.  42L 
52  Pat  183,  67  A.  S.  B.  540. 
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tenants  in  common ;  and,  likewise,  a  tenant  by  the  curtesy  is  not  a 
tenant  in  common  with  bis  children.^*  A  person  regularly  deriving 
title  from  one  cotenant  will  be  regarded  as  a  tenant  in  common  of  the 
property  with  the  other  co-owners ;  and  it  has  been  ruled  that  an 
occupying  claimant  of  land  who  has  made  improvements  thereon  is, 
for  the  purpose  of  adjusting  the  respective  rights  of  the  parties  under 
statutes  enacted  for  the  protection  of  such  a  claimant,  to  be  considered 
as  a  tenant  in  common  of  the  land  and  the  improvements  thereon,  ^ 
A  tenancy  in  common  also  arises  where  the  owner  of  live  stock  delivers 
them  to  another  person  who  agre^  to  fatten  them  on  shares;  and 
likewise,  an  agreement  to  crop  land  on  shares  constitutes  the  parties 
&ereto  tenants  in  common  of  the  crop  until  a  diviaion  of  it  is  effected.*' 
Another  ejcample  of  the  creation  of  a  cotenancy  might  be  noted,  as 
where  grain  belonging  to  two  pei^ns  is  mingled  in  a  common  ^n, 
with  the  knowledge  and  assent  of  both ;  and  such  a  depositor  con- 
tinues to  be  a  cotenant  of  the  otJier  depositors  though  his  identic^ 
grain  may  have  been  sold  by  the  warehouseman  in  the  course  of 
trade,  unless  he  has  received  his  grain  or  a  like  quantity  of  the  same 
kind  and  quality,  or  has  otherwise  parted  with  his  ownerships* 

10.  In  What  Property  Tenancy  in  Common  May  Exist  Generally. — 
A  tenancy  in  common  may  exist  in  every  species  of  property,  real, 
personal,  or  mixed,  corporeal  or  incorporeal.  Hence,  to  illustrate, 
two  or  more  persons  may  become  tenants  in  common  of  growing 
crops;    of  grain  which  is  deposited  and  commingled  in  storage;  ^  of 


12.  Hamby  v.  Hamby,  165  Ala.  171, 
61  So.  732,  138  A  S.  R.  23. 

13.  Fies  V.  Rosser,  162  Ala.  504,  50 
So.  287, 136  A.  S.  R.  57. 

See  CURTEsr, 

14.  Dain  v.  Cowiog,  22  Me.  347,  30 
Am.  Bee.  585. 

Not«:  70  A.  S.  R.  625. 

15.  Leigfaton  v.  Young,  52  Fed.  439, 
10  U.  S.  App.  298,  3  C.  C.  A.  176, 18 
L.R.A.  266. 

16.  Sheldon  v.  Skinner,  4  Wend.  (N. 
T.)  525,  21  Am.  Dec.  161. 

Note:  67  A.  S.  R.  659. 
As  to  the  ri|^t  to  eropa  generally, 
lee  Crops,  post. 

17.  MeNeal  v.  Rider,  79  Minn.  153, 
81  N.  W.  830,  79  A.  S.  R.  437;  Put- 
nam V.  Wise,  1  Hill  (N.  Y.)  234,  37 
Am.  Dee.  309;  Willard  v.  Wing,  70 
Vt.  123,  39  Atl.  632,  67  A.  S.  B.  657. 

Note:  79  A.  S.  R.  445. 

18.  Nowlen  v.  Colt,  6  Hill  (N.  Y.) 
461,  41  Am.  Dee.  766.    Aa  t»  the 
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effect  of  intermingling  goods  of  sev- 
eral owners,  see  CONFUSIOH  (ff  Gooos, 
vol.  5,  p.  1049. 

19.  Drndge  v.  Leiter,  18  Ind.  App. 
694, 49  N.  E.  34,  63  A.  S.  R.  359. 

20.  Lonisville,  N.  A.  &  C.  Ry.  Co.  v. 
Hart,  119  Ind.  273,  21  N.  E.  753,  4 
L.R.A.  549.  See  also  w/ra,  par.  33; 
and  see  Crofs. 

1.  The  holders  of  receipts  for  grain 
of  the  same  kind  and  quality  depos- 
ited in  a  warehouse  are  tenants  in 
common  of  the  mass  of  grain  of  tliat 
kind  and  quality  in  the  warehouse,  the 
interest  of  each  being  limited  to  the 
amount  odled  for  by  hia  receipt;  and 
where  the  warehoaseman  puts  his  own 
grain  in  the  warehouse,  he  faeeomee  a 
tenant  in  common  with  the  other  de- 
positors,  his  interest  in  the  mass  being 
limited  to  the  excess  above  what  is 
necessary  to  meet  hia  outstanding  re- 
ceipts. Rice  V.  Nixon,  97  Ind.  97,  49 
Am.  Rep.  430;  Drudge  v.  Leiter,  18 
Ind.  App.  69^  40  N.  £.  34»  68  A.  B. 
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vessels ;  *  or  of  chattels  generally.*  And  further,  adjoining  landowners 
may  be  tenants  in  common  of  trees  *  or  of  fences  on  a  common  bound- 
ary;  '  of  minee;  *  of  irrigation  ditches,  and  the  right  of  appropriation 
of  the  water  therein ; '  and  of  easements.* 

11.  Tenancy  in  Common  in  Mines. — ^In  the  manner  and  essentials 
of  its  creation,  a  cotenancy  in  mines  is  not  different  from  a  coten- 
ancy in  any  other  form  of  real  proper^.  A  oonveyauce  to  two  or 
more  persons,  which  in  other  cases  would  make  them  tenants  in  com- 
mon or  joint  tenants  of  the  property  conveyed,  has  the  same  effect 
when  the  subject  of  the  conveyance  is  a  mine  or  mining  claim.  But 
a  mere  right  to  share  in  the  proceeds  of  a  mine  does  not,  however, 
make  the  person  so  entitled  a  cotenant  in  the  mine  itself,  although 
it  may  create  a  cotenancy  in  the  products  of  the  mine  when  taken 
out.  Most  frequently,  however,  such  cotenancies  are  created  by  the 
participation  of  several  persons  in  the  "location"  of  a  mining  claim, 
a  method  of  acquiring  property  peculiar  to  that  species  of  property. 
Where  several  thus  join  in  the  location  of  a  claim,  they  are  tenants 
in  common  of  the  mining  righte  and  property  thus  acquired.* 

12.  Nature  and  Validity  of  Title. — Tenants  in  common  have  sev- 
eral and  distinct  titles  and  estetes,  independent  of  each  other,  so  as 
to  render  the  freehold  several  also.  They  are  separately  seized,  and 
there  is  no  privity  of  estate  between  them.^*  A  tenant  in  common 
is,  as  to  his  individual  share,  to  be  deemed  the  owner  of  an  entire 
and  separate  estate ;  Mid  if  the  property  is  shown  to  belong  to  two 
or  more  persons  as  cotenants,  their  respective  interests  will  be  pre- 
sumed to  be  equal.^'  However,  the  interests  of  co-owners  of  land, 
in  the  absence  of  some  other  controlling  fact,  are  to  be  determined 

R.  359}  Hall  v.  PillsburV.  43  Minn.  33,  note;  Moss  v.  Rose,  27  Ore.  595,  41 

44  N.  W.  673,  19  A.  S.  B.  209,  7  Pac.  668,  50  A.  S.  R.  743. 

L.K.A.  529  and  note.  8.  Swift  v,  Coker,  83  Qa.  789,  10 

Note:  63  A.  S.  B.  367.    See  also  S.  E.  442,  29  A.  S.  R.  347;  Goral&ki 

Warehodses.  v.  Kostuski,  179  111.  177,  53  N.  IS.  720, 

2.  Allen  v.  Hawley,  6  Fla.  142,  63  70  A.  S.  B.  98.  See  Easbuekts  gen- 
Am.  Dec.  198.  erally. 

3.  TutUe  V,  CampbeU,  74  Mich.  652,  9.  Note:  91  A.  S.  B.  855. 

42  N.  W.  384, 16  A.  S.  B.  652;  Knox  See  infra,  par.  29,  as  to  profits  de- 

V.  Campbell,  1  Pa.  St.  366,  44  Am.  rived  from  mines.   And  see  generally 

Dec.  139.  Mines, 

4.  Mnscb  V.  Burkhart,  83  la.  301,  48  10.  Mobley  v.  Broner,  59  Pa.  St. 
N.  W.  1025,  32  A.  S.  B,  305, 12  UR.A.  481,  98  Am.  Dee.  360. 

484;  Dnbois  v.  Beaver,  25  N.  T.  123,     Note:  62  A.  S.  B.  369. 

82  Am.  Dec.  326.  H.  Madison  v.  Larmon,  170  HL  65, 

Note:  32  A.  S.  R.  308.  48  N.  £.  556,  62  A.  S.  B.  356  and 

6.  Gibson  V.  Vaagfan,  2  Bailey  L.  note;  People  v.  Treasarer  of  Detroit, 

(S.  C.)  389,  23  Am.  Dee.  143.  8  Mich.  14,  77  Am.  Dec  433. 

6.  See  infra,  par.  14.  12.  Barton  v.  Kennedy,  63  Tt  350, 

7.  TeUuride  v.  Davis,  33  Colo.  355,  21  Atl.  529,  25  A.  S,  R.  769. 
81  Pae.  1051,  108  A.  S.  B.  101  and     Note :  57  A.  S.  B.  656. 
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by  the  proportion  which  the  amount  of  purchase-money  paid  by 
each  bears  to  the  entire  sum  which  was  the  consideration  for  the 
deed.^*  The  general  rule  seems  to  be  one  tenant  in  common 
cannot  deny  the  validity  of  the  common  source  of  title  while  he  him- 
self claims  the  right  to  poss^ion  thereunder.^*  Of  course  this  rule 
does  not  prohibit  a  cotenant  from  repudiating  tiie  cotenancy  in  a 
proper  case;  nor  does  it  prevent  him  from  asserting  a  paramount 
title  where  the  cotenancy  was  not  created  by  the  some  act  or  instru- 
ment." * 

13.  Severance  and  Termination  of  Tenancy  in  Personalty. — ^The 
general  rule  of  the  common  law  is,  tiiat  property  held  in  common 
can  be  divided  only  by  the  consent  of  the  owners,  or  by  a  proceed- 
ing in  a  court  of  equity.  This  is  necessarily  so  when  such  property 
consists  of  several  things  of  different  qualities  or  value,  or  where  it 
embraces  but  a  single  thing  which  cannot  be  divided  without  destroy- 
ing its  character  or  identity.  On  the  theory  that  the  right  of  sever- 
ance, among  tenants  in  common,  always  existed  at  common  law 
as  to  all  property  in  its  nature  severable,  where  personal  property, 
severable  in  its  nature,  in  common  bulk  and  of  the  same  quality,  is 
owned  by  tenants  in  common,  each  tenant  may  sever  and  appropriate 
his  share,  if  it  can  be  determined  by  measurement  or  weight,  with- 
out the  consent  of  the  others,  and  sell  or  destroy  it,  without  being 
liable  to  them  in  an  action  for  the  conversion  of  the  common  prop- 
erty.  And  where  one  tenant  in  common  takes  from  the  common 
property  under  such  circumstances,  if  he  does  not  take  beyond  his 
proportion!  or  share,  he  will  be  presumed,  in  law,  to  have  severed 
and  taken  his  own  property.  The  rule  would  be  different  in  the 
case  of  property  not  severable  in  its  nature,  as  animals,  for  instance, 
where  each  tenant  has  the  same  right  to  every  animal."  However, 
the  mere  preparation  o^  determination  of  the  method  for  a  division 
of  personal  property  held  in  common  does  not  operate  as  a  severance 
of  the  tenancy,  for  the  actual  setting  aside  of  l^e  property  is  essen- 

13.  Huffman  v.  Mulkey,  78  Tex.  556,  Weeks  v.  Haekett,  104  Me.  264,  71 


14.  Boyd  V.  Boyd,  176  111.  40,  51  Fiquet  v.  Allison,  12  Mich.  328,  86  Am. 

N.  E.  782,  68  A.  S.  R.  169;  Stevens  v.  Dec.  54;  Gage  v.  Gage,  66  N.  H.  282, 

Reynolds,  143  Ind.  467,  41  N.  E.  931,  29  Atl.  543,  28  L.R.A.  829;  Pickering 

52  A.  S.  R.  422;  Cedar  Canyon  Con-  v.  Moore,  67  N.  H.  533,  32  Atl.  828, 

sol.  Min.  Co.  V.  Yarwood,  27  Wash.  68  A.  S.  R.  695,  31  L.R.A,  698;  Kim- 

271,  67  Pac.  749,  91  A.  S.  R.  841  and  berly  v.  Patchin,  19  N.  Y.  330,  75  Am. 

note.  •  Dec.  334;  Gates  «.  Bowers,  169  N.  Y. 

Note:  54  A.  S.  B.  763.  14,  61  N.  E.  993,  88  A.  S.  R.  530  and 

IB.  Vasquez  tj.  Ewing,  24  Mo.  31,  66  note;  Newton  v.  Howe,  29  Wis.  531,  9 

Am.  Dec.  694,  Am.  Rep.  616;  George  tj.  McGovern,  83 

16.  See  infra,  par.  52.  Wis.  555,  53  N.  W.  899,  35  A.  &  R. 

17.  German  Nat.  Bank  v.  Meadow-  77, 
flroft,  95  m.  124,  35  Am.  Rep.  137; 

819 


14  S.  W.  1029,  22  A.  S.  R.  71. 
Note:  25  A.  S.  R.  771. 


Atl.  858,  129  A.  S.  R.  390,  15  Ann. 
Cas.  US6,  17   L.R.A.(N.S.)  1201; 
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tial  to  &  severance.*'  Inasmuch  as  unity  of  possession  is  the  very  ' 
essence  of  tenancy  in  common,  anything  which  terminates  or  destroys 
that  unity  must  necessarily  terminate  the  tenancy.^*  If,  therefoiB, 
from  any  contract  or  agreement  one  tenant  sliall  part  with  his  entire 
right  of  possession,  his  relation  as  a  tenant  in  common  ceases  forth- 
with.*" Likewise,  the  abandonment  or  forfeiture  of  a  mining  claim 
will  terminate  the  relation  of  tenants  in  common  existing  between 
two  locators  thereof.^  While  the  failure  of  one  cotenant  to  pay  his 
share  of  the  purckase  price  of  the  common  property  on  demand  will 
not  eo  imtanti  terminate  t^e  relation,  a  court  of  equity  may  decree 
that  unless  payment  is  made  within  a  specified  time  his  rights  at 
tenant  in  common  shall  cease.' 


IV.  Mutual  Rights,  Duties  and  Liabilitibs  Arising  Out  of  Ubb 

OF  PKOPBRTY 


In  QmertU 

14.  Character  and  Effect  of  Possession. — It  is  a  universal  rule  that 
the  possession  of  one  cotenant  is  the  possession  of  all,  and  each  has 
the  present  light  to  enter  upon  the  whole  land  and  upon  every  part 
of  iif  and  to  occupy  and  enjoy  the  whole.*  From  this  it  follows  that 


18.  LouUviUe,  N.  A.  &  C.  Ry.  Co.  «.  W.  186,  101  A.  S.  R.  337,  66  L.R.A. 
Hart,  119  Ind.  273,  21  N.  E.  753,  4  154;  Curtis  v.  Barber,  131  la,  400, 108 
L.R.A.  549.  N.  W.  755, 117  A.  S.  R.  425;  Young  v. 

19.  McLawhom  v.  Harris,  156  N.  C.  Adams,  14  B.  Mon.  (Ky.)  127,  58  Am. 
107,  72  S.  B.  211,  37  LJt.A.(N.S.)  Dee.  654;  Gossom  o.  Donaldson,  18  B. 
831.  Mon.  (Ky.)  230,  68  Am.  Dec.  723; 

20.  Thompson  v.  Mawhinnev.  17  Greeuhill  v.  Biggs,  S5  Ky.  155,  2  B. 
Ala.  362,  52  Am.  Dec.  176.  W.  774,  7  A.  S.  R.  579;  Hutchinson  v: 

1.  McCarthy  v.  Speed,  11  S.  D.  362,  Chase,  39  Me.  508,  63  Am.  Dec.  645; 
77  N.  W.  590,  50  L.R.A.  184, 12  S.  D.  Hudson  v.  Coe,  79  Me.  83,  8  Atl.  249, 
7,  80  N.  W.  135,  50  L.R.A.  190.  1  A.  S.  R.  288;  Israel  v,  Israel,  30  Md. 

2.  Anderson  v.  Snowden,  44  Wash.  120,  96  Am.  Dec.  571;  Susquehanna 
274,  87  Pac.  356, 120  A.  S.  R.  998.  Transmission  ti.  St.  Clair,  113  Md.  667, 

3.  Johnson  v.  Toulmin,  18  Ala.  50,  77  Atl.  1119, 140  A.  S.  R.  452;  Joyce  v. 
52  Am.  Dec.  212;  Hamby  v.  Wall,  48  Dyer,  189  Mass.  64,  75  N.  E.  81,  109 
Ark.  135,  2  S.  W.  705,  3  A.  S.  R.  218;  A.  S.  R.  603;  Metealfe  v.  MiUer,  96 
Cocks  V.  Simmons,  55  Ark.  104,  17  S.  Mich.  459,  56  N.  W.  16,  35  A.  S.  R. 
W.  594,  29  A.  S.  R.  28;  Pico  v.  Co-  617;  Berthold  v.  Fox,  13  Minn.  501,  97 
lumbet,  12  Cal.  414,  73  Am.  Dec.  550;  Am.  Dec.  243;  Hoyt  tj.  Lightbody,  98 
Unger  v.  Mooney,  63  Cal.  586,  49  Am.  Minn.  189,  108  N.  W.  843,  116  A.  S. 
Rep.  100;  Oglesby  v,  Hollister,  76  Cal.  R.  358,  8  Ann.  Cas.  984;  Bemecker  v. 
136,  18  Pac.  146,  9  A.  S.  R.  177;  Miller,  40  Mo.  473,  93  Am.  Dec.  309; 
Doolittle  V.  Blakesley,  4  Day  (Conn.)  Allen  v.  Morris,  244  Mo.  357,  148  S. 
265,  4  Am.  Dec  218;  King  v.  Car-  W.  905,  Ann.  Cas.  1913D  1310;  Mul- 
michael,  136  Ind.  20,  35  N.  E.  509,  43  Una  v.  Butte  Hardware  Co.,  25  Mont 
A.  S.  R.  303;  Bader  v.  Dyer,  106  la.  525,  65  Pac.  1004,  87  A.  S.  R.  430; 
715,  77  N.  W.  469,  68  A.  S.  R.  332;  Hyde  v.  Stone,  9  Cow.  (N.  Y.)  230, 
Cr&wivtd  V.  Heia,  123  la.  610,  99  N.  18  Am.  Dec.  501;  Sweetland  v.  BneJl, 
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where  one  is  turned  out  of  pcrasession  by  hia  cotenant,  his  posses- 
sion is  nevertheless  deemed  to  be  continued  in  that  of  his  dispossessor.* 
There  are,  of  course,  conditions  under  which  this  rule  has  no  appli- 
cation. Thus,  although  a  deed  may  in  law  create  a  joint  tenancy 
or  a  tenancy  in  common,  yet  if  one  of  the  cotenants  is  in  actual  pos- 
session, claiming  title  to  the  property  as  against  the  other  (^tenants 
and  the  whole  world,  the  rule  stated  has  no  force.*  There  is  a  differ- 
ence between  the  possession  of  real  property  and  the  possession  of 
personal  property,  especially  the  class  of  personal  property  that  is 
not  easily  divisible  by  weight  or  measure.  As  to  such  property  the 
rule  is  that  one  of  several  owners  in  actual  possession  thereof  may 
maintain  possession,  not  only  as  against  strangers  but  also  as  agfiinst 
his  cotenants;  for  his  possession  is  deemed  in  law  to  be  the  posses- 
sion of  all  the  owners,  and  there  is  no  specific  remedy  by  which  he 
can  be  compelled  to  deliver  the  possession  to  the  others.^  The  only 
mode  by  which  one  of  the  co-owners  can  obtain  the  possession  of 
personal  property  from  another,  except  by  consent  of  the  latter,  it  ia 
said,  is  by  taking  possession  when  he  finds  a  fit  opportunity  to  do  so.' 
The  right  of  poss^on  of  a  cotenant  carries  with  it  the  right  to  tf^e 
such  measures  es  may  be  proper  to  protect  the  property  and  his 
interest  therein;  for  example,  a  cotenant  may  insure  his  own  interest 
as  a  distinct  thing,  and  is  not  accountable  to  his  cotenant  therefor ;  ' 
and,  furthermore,  one  cotenant  may  insure  the  whole  property  for  the 
benefit  of  all  the  cotenants.  Where  a  loss  oecuzs  in  such  a  case, 
each  cotenant  ia  entitled  to  his  share  of  the  money  collected.* 

15.  Right  to  Use  of  Property. — ^Each  cotenant  has  the  right  to  the 
possession  of  all  the  property  held  in  cotenancy,  equal  to  the  right 

164  N.  Y.  541,  58  N.  E.  663,  79  A.  S.  4.  Berneeker  v,  Mifler,  40  Mo.  473, 

R.  676;  Page  t>.  Branch,  97  N.  C.  97,  93  Am.  Dec.  309. 

I  S.  E.  625,  2  A.  S.  R.  281;  Alexaniler  5.  See  infra,  par.  40. 

fl.  Gibbon,  118.N.  C.  796,  24  S.  E.  748,  6.  Southworth  v.  Smith,  27  Conn. 

54  A.  S.  R.  757;  Morrill  v.  Morrill,  20  355,  71  Am.  Dee.  72;  Hall  v.  Page,  4 

Ore.  96,  25  Pac.  362,  23  A.  S.  R.  95,  Qa.  428,  48  Am.  Dee.  235;  Robinson  v. 

II  L.R.A.  155;  Tanney  v.  Tanney,  159  Dickey,  143  Ind.  205,  42  N.  E.  679,  52 
Pa.  St.  277,  28  Atl.  287,  39  A.  S.  R.  A.  S.  R.  417  and  note;  Witham  *. 
678;  Harman  v.  Gartman,  Harp.  U  Witham,  57  Me.  447,  99  Am.  Dee.  787. 
(S.  C.)  430,  18  Am.  Dec.  656;  Alex-  Notes:  58  Am.  Dee.  659;  16  A.  S.  R. 
ander  v.  Kennedy,  19  Tex.  488,  70  Am.  661. 

Dec.  358;  Reed  r.  Bachman,  61  W.  Va.  7.  Sonthworth  v.  Smith,  27  Conn.. 

452  ;  57  S.  E.  709,  123  A.  S.  R.  996.  355,  71  Am.  Dec.  72;  Witham  v.  With- 

Notes:  58  Am.  Dee.  659;  71  Am.  am,  57  Me.  447,  99  Am.  Dee.  787. 

Dec.  77;  78  Am.  Dec.-666;  100  Am.  8.  Annely  v.  De  Saassure,  26  S.  C. 

Dee.  669;  1  A.  S.  R.  295;  2  A.  S.  R.  497,  2  S.  E.  490,  4  A.  S.  R.  725. 

284;  13  A.  S.  R.  587;  29  A.  S.  R.  32;  9.  Starks  v.  Sikes,  8  Gray  (Mass.) 

35  A.  S.  R.  621 ;  51  A.  S.  R.  716;  91  609,  69  Am.  Dec.  270;  Burrows  ti.  Tar- 

A.  S.  R.  8G7;  93  A.  S.  R.  430;  135  A.  ner,  24  Wend.  (M.  Y.)  276,  35  Am. 

B.  R.  894;  4  L.R.A.  645;  28  L.RJ^.  Dee.  622.  See  Insdrako^  as  to  prin- 
837  ;  20  L.R.A.(K.S.)  225;  18  Ann.  eiplea  generally. 

Gas.  1085. 
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of  each  of  his  companions  in  interest,  and  superior  to  that  of  all 
other  persons.***  He  has  the  same  right  to  the  use  and  enjoyment 
of  the  common  property  that  he  has  to  his  sole  property,  except 
in  so  far  as  it  is  limited  by  the  equal  right  of  his  cotenanfcs.**  Accord- 
ingly the  rule  is  that  each  cotenant  of  realty  may,  at  all  timee, 
reasonably  enjoy  every  part  of  the  common  property;  that  is,  he  is 
entitled  to  such  enjoyment  as  will  not  interfere  with  the  like  lights 
of  his  cotenants.^'  It  necessarily  follows  that  one  cotenant  has  no 
right  to  the  exclusive  possession  and  use  of  any  particular  portion 
of  the  common  lands ;  ^*  nor  does  the  right  of  one  cotenant  to  occupy 
and  use  common  lands  depend  on  the  fact  of  joint  occupation  by 
the  others,  for  one  cotenant  cannot  be  prevented  from  deriving  some 
benefit  from  his  property  by  the  refusal  or  neglect  of  his  co-owner 
to  join  in  the  occupation  and  use  thereof.'*^  Sometimes  statutes 
have  been  enacted  reducing  this  abstract  rule  to  a  practical  one,  by 
apportioning  the  time  of  occupancy  among  the  tenants  according  to 
their  respective  interests; "  and  it  has  even  been  ruled  that,  according 
to  the  principles  of  the  common  law,  where  one  cotenant  lias  occupied 
common  land  exclusively  for  a  given  length  of  time  the  other  has 
the  right  to  exclusive  possession  for  a  similar  period.*'  As  to  those 
kinds  of  personal  property,  animate  and  inanimate,  which,  in  their 
nature,  are  indivisible  and  not  susceptible  of  a  joint  and  equal  pos- 
session, the  rule  is  that  a  tenant  who  has  posseejsion  of  such  property 
may  retain  it  to  the  exclusion  of  hia  cotenant  who  is  without  remedy 
except  that  when  tJie  opportunity  offers  he  may  secure  p(»eession.'^ 
The  liability  of  a  cotenant  in  possession  to  account  for  rents  and 
profits  received  by  him  while  he  possesses  the  common  property  is 
discussed  in  anothw  part  of  tiiis  article." 

I,  0.  Dorian  v.  Westervitch.  140  Ala.  13.  Carter  v.  Bailey,  64  Me.  458, 18 
283,  37  So.  382,  103  A.  S.  R.  35;  Am.  Rep.  273;  Annely  «.  De  Saussure, 
Crawford  v.  Meia,  123  la.  610,  99  N.  26  S.  C.  497,  2  S.  E.  490,  4  A.  S.  R. 
W.  186,  101  A.  S.  R.  337,  66  L.RJL.  725. 

154;  Morrison  v.  Clark,  89  He.  103,  14.  Tuai  v.  Bodine,  11  N.  J.  Eq. 
35  Ati.  1034,  56  A.  S.  R.  395 ;  Wileox  403,  69  Am.  Dec.  595.  As  to  eotenant^s 
V.  Leominster  Nat.  Bank,  43  Minn.  541,  liability  to  account  for  rent»  and  profits 
45  N.  W.  1136, 19  A.  S.  R.  259;  Mnl-  received  wbere  he  excludes  his  co- 
lins  V.  Butte  Hardware  Co.,  25  Mont,  tenant,  see  infra,  par.  23. 
525,  65  Pac  1004,  87  A.  S.  R.  430;  15.  Everts  v.  Beach,  31  Mich.  136, 18 
George  v.  McGovern,  83  Wis.  555,  63  Am.  Rep.  169. 

N.  W.  899,  35  A.  S.  R.  77.  16.  Carter  v.  Bailey,  64  Me.  458, 18 

II.  Morrison  v.  Clazk,  89  Me.  103,  Am.  Rep.  273.* 

35  Atl.  1034,  56  A.  S.  R.  395;  Picker-  17.  Harman  v.  Gartman,  Harp.  L. 
.    ing  V,  Moore,  67  N.  H.  533,  32  AtL  (S.  C.)  430, 18  Am.  Dec.  656. 

828,  68  A.  S.  R.  695,  31  L.R^.  698.  18.  Southworth  v.  Smith,  27  Conn. 

12.  Carter  v.  Bailey,  64  Me.  458,  18  355,  71  Am.  Dec.  72;  Carter  v.  Bailey, 
Am.  Rep.  273.  64  Me.  458, 18  Am.  Rep.  273. 

Note:  78  Am.  Dec.  666.  19.  See  infra,  par.  22  et  seq. 
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16.  Use  and  Care  of  Common  Property. — Some  authorities  declare, 
in  general  terms,  that  joint  tenants,  tenants  in  common,  taid  copar- 
ceners hare  a  right  to  enjoy  the  estate  as  they  please.  But  the  enjoy- 
ment referred  to  by  these  authorities  is  not  a  capricious,  irresponsible 
or  malicious  employment  of  the  subject  of  the  cotenancy.  It  is  a 
reasonable  enjoyment  in  some  of  the  ordinary  methods  of  reaping 
profits  from  property  of  like  character,  and  under  like  circumstances. 
Accordingly  the  rule  is  that  the  right  of  a  cotenuit  to  use  tiie  comuKm 
property  for  his  own  benefit  extends  only  to  the  products  of  its  propeor 
use  and  employment,  and  not  to  anything  which  is  a  part  of  the 
land  itself,  and  not  severable  in  the  proper  use  of  it.^  It  is  obvious 
that  a  tenant  in  common  has  no  right  to  alter  or  change  the  prop- 
erty to  the  injury  of  the  other  without  his  assent,*  or  to  obstruct 
or  deny  to  his  cotenant  the  equal  right  to  its  use.*  Each  cotenant 
is  bound  to  take  such  care  of  ^e  common  property  as  prudent  men 
ordinarily  take  of  their  own  property.  This  was  a  principle  of  ibe 
Koman  law  and  later  of  the  common  law  of  England.  Hence  a 
cotenant  cannot  {discharge  himself  of  his  responsibility,  in  case  of 
the  loss  of  the  property,  by  showing  that  he  bestowed  on  it  the  same 
care  which  he  bestows  on  his  separate  property,  unless  such  care  is  at 
least  equal  to  1)iat  which  prudent  men  ordinarily  take  of  tiieir  own 
property;*  but  if  he  does  act  in  good  faith  and  exercises  such  care 
as  an  ordinarily  prudent  man  would  employ  in  the  care  of  his  own 
property  he  is  not  liable  for  losses  occurring  to  the  common  prop- 
erfy.* 

17.  Title  to  Crops. — Where  a  cotenant  of  farm  lands  peaceably 

takes  the  products  grown  during  his  possession,  there  comes  a  time 
when  he  is  vested  with  the  sole  title,  which  cannot  be  later  thaxL 
when  in  the  due  course  of  husbandry  tiiey  are  peaceably  and  in  good 
faith  severed  by  him  from  the  common  estate  on  which  they  were 
grown.  If  they  do  not  then  become  the  individual  property  of  tiie 
cotenant  who  grew  and  severed  them,  it  is  difficult  to  see  what  subse- 
quent act  he  could  perform  which  would  vest  him  with  the  title. 
Storing  the  hay  and  grain  In  a  bam  would  not  strengthen  his  title, 
and  unl^  it  becomes  perfect  when  the  products  are  severed,  a  coten- 
ant out  of  possession  can  staad  by  and  permit  tibe  one  in  possession 
to  raise  and  prepare  crops  for  market,  and  then  peaceably  take  them 

20.  Note:  18  Am.  Dec.  659.  8.  Swift  v.  Coker,  83  Ga.  789,  10 

1.  Nevels  v.  Kentuety  Lumber  Co.,  8.  B.  442,  20  A.  S.  R.  347. 

108  Ky.  550,  56  S.  W.  969,  94  A.  S.  R.  4.  Gaillot  v.  Dossat,  4  Mart.  O.  S. 

388,  49  L.R.A.  416.  (La.)  203,  6  Am.  Dec  702. 

2.  Susqaehanna  Transmission  Co.  v.  5.  Bates  v.  Hamilton,  144  Ko.  1,  45 
St.  Clair,  113  Md.  667,  77  Atl.  1119,  S.  W.  641,  66  A.  S.  R.  407;  Holt  v. 
140  A.  S.  R.  452 ;  Russell  v.  Merehaots'  Concb,  125  N.  C.  456,  34  S.  E.  703,  74 
Bank  of  Lake  City,  47  Minn.  286,  50  A.  8.  R.  648. 

K.  W.  228, 28  A.  8.  R.  368. 
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whenever  or  wherever  he  can,  or  under  certain  circumstances,  of  the 
purcliaser,  so  long  as  the  property  can  be  traced.  This  would  not  be  a 
convenient  or  an  equitable  rule,  and  it  ia  said  that  there  is  no  author- 
ity which  justifies  any  court  in  declaring  it  to  be  the  legal  one.*  A 
tenant  in  common,  in  possession,  who  retains  the  exclusive  use  of  the 
premises,  after  entry  or  demand  of  possession,  until  the  crops  grow- 
ing at  the  time  of  such  entry  or  demand  have  matured,  must,  how- 
ever, account  to  his  cotenant  for  his  share  of  the  proceeds  realized 
from  such  crops; '  and  this  is  the  rule  even  though  the  property  in 
the  crops  remains  in  the  cotenant  by  whose  labor  they  were  produced.^ 
A  tenant  in  common  of  goods  divisible  by  tale,  measure  or  weight, 
may,  without  the  consent  and  against  the  will  of  his  cotenant,  right- 
fully take  and  appropriate  to  his  sole  use,  sell,  or  destroy  so  much 
of  thciu  as  he  pleases,  not  exceeding  his  share,  £uid  by  so  doing  effect, 
pro  tanto,  a  valid  partition;  and  his  cotenant  who  prevents  him  from 
so  doing  is  guilty  of  conversion.* 

18.  Waste. — ^At  common  law  a  tenant  in  common  was  not  liable 
to  his  cotenant  for  waste  committed  on  the  common  property,  but 
this  rule  was  changed  by  an  early  statute  in  England  (13  Edw.  I), 
and  in  the  United  States  also  by  statute  tenants  in  common  are  gen- 
erally made  liable  to  their  cotenanta  for  waste.*' 

19.  Duty  to  Hake  Repairs,  to  Pay  Taxes  and  Interest. — The  charge 
and  duty  of  making  indispensable  repairs  to  the  common  property 
devolves  equally  on  the  cotenants.  Xi  one  refuses  to  unite  with  the 
others,  in  making  the  repcurs  necessary  to  the  use  of  the  property, 
he  cannot  maintain  an  action  against  them  for  the  loss  sustained 
through  want  of  such  repairs,  because  no  action  lies  where  the  dam- 
age happens  by  the  negligence  oi*  default  of  the  plaintiff  himself.^ 
But  a  cotenant  in  sole  possession  and  receiving  all  of  the  profits 
derived  from  the  property  is  deemed  to  have  undertaken  the  dis- 
charge of  certain  duties  to  his  cotenants,  such  as  that  of  preserving 
the  property  by  making  needful  ordinary  repairs,  payment  of  inter- 
est on  a  subidi-ting  mortgage,  and  payment  of  taxes  and  otlier  annu- 

6.  Bird  v.  Bird,  15  Fla.  424,  21  Am.  8.  Bird  o.  Bird,  15  Fla.  424,  21  Am. 
Rep.  296;  Callioun  v.  Curtis,  4  Mctc.  Rep.  296. 

(Mass.)  413,  38  Am.  Dee.  380;  Le  Bar-  Notes:  30  A.  S.  R.  541;  69  A.  S.  B. 

ron  V.  Babeock,  122  N.  Y.  133,  25  N.  559. 

E.  253,  19  A.  S.  R.  488,  9  L.R.A.  G25,  See  generally  Crops. 

reversing  46  Ilun  598,  12  N.  T.  St.  9-  Pickering  t).  Moore,  67  N.  H.  533, 

Rep.  688.  32  Atl.  S28,  68  A.  S.  R.  695,  31  L.R.A. 

Notes:  55  A.  S.  R.  542;  18  Ann.  608,  overruling  Daniels  v.  Brown,  34 

Cas.  1085,  1086.  N.  H.  454,  69  Am.  Dee.  505. 

7.  Murelaiid  v.  Strong,  115  Mich.  10.  See  irifra,  par.  96. 

211,  73  N.  \V.  140,  69  A.  S.  R.  553.  "  1.  Stallings  v.  Corbett,  2  Speen  L. 

Note:  IS  Ann.  Cas.  10S7.    See  in-  (S.  C.)  613,  42  Am.  Dec.  388. 
fra,  par.  3L 
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ally  maturing  liens; '  and  where  such  payments  are  made  by  a  coten- 
ant  they  are  deemed  to  be  the  joint  act  of  all.* 

20.  Lease  or  Sale  by  One  to  Another. — ^It  is  a  general  rule  that 
eotenants  ore  at  liberty  to  contract  with  one  another  in  relation  to 
all  matters,  including  the  subject  matter  of  the  tenancy.  One  may 
lease  his  moiety  to  the  other,  and  upon  such  leasing  the  parties  bear 
to  each  other  the  relation,  are  subject  to  the  obligations,  and  entitled 
to  the  rights,  of  landlord  and  tenant;  *  and  where  a  lease  is  so  made, 
the  one  yielding  exclusive  possession  to  the  other  has  the  right  to 
enforce  payment  of  the  sum  stipulated  to  be  paid  for  rent,  or,  if  the 
Bum  is  not  fixed  by  the  agreement,  then  to  recover  upon  a  quantum 
meruit.'  But  the  mere  occupation  and  use  of  the  common  property 
by  one  tenant  in  common  does  not  create  the  relation  of  landlord 
and  tenant  between  him  and  his  cotenant,  nor  render  him  liable  for 
rent.*  It  is  not  strictly  necessary  ihat  there  shall  be  an  express  agree- 
ment to  pay  rent,  for  an  agreement  to  pay  for  use  and  ocoupation  may 
be  implied  as  well  where  the  parties  are  tenants  in  common  as  in  any 
other  case.  The  only  diU'erence  being  that  the  relation  of  landlord 
and  tenwt  will  not  be  so  readily  inferred  from  occupation  in  the  case 
of  a  cotenant  as  in  the  case  of  a  stranger.  If  the  conduct  of  the 
eotenants  toward  each  other  in  relation  to  the  occupancy  of  the  pi-em- 
ises  has  been  such  that  an  agreement  to  use  each  a  particular  part 
of  the  premises  can  reasonably  be  implied,  then  either,  on  being  dis- 
turbed in  his  possession,  is  entitled  to  the  same  remedies  as  though 
no  relation  of  cotenancy  existed.'  The  relation  of  mutual  trust  and 
confidence  supposed  by  the  law  to  exist  between  persons  standing  in 
the  relation  of  eotenants  does  not  affect  the  li^t  of  one  cotenant 

2.  Eads  V.  Retherford,  114  Ind.  273,  58  Wis.  638,  17  N.  W.  427,  46  Am. 
16  N.  E.  587,  5  A.  S.  R.  611;  Ellis  v.  Rep.  665;  Cowper  v.  Fletcher,  6  B.  & 
Snyder,  83  Kan.  638,  112  Pac.  594,  32  S.  464, 118  E.  C.  h.  464,  34  L.  J.  Q.  B. 
L.R.A.(N.S.)  253;  Ford  v.  Knapp,  102  187, 12  L.  T.  N.  S.  420,  13  W.  R.  739, 
N.  Y.  135,  6  N.  E.  283,  55  Am.  Rep.  15  Eng.  Rul.  Gas.  599. 

782;  Clnte  v.  Clute,  197  N.  Y.  439,  90  Notes:  3  A.  S.  R.  220  ;  52  A.  S.  R. 

N.  E.  988, 134  A.  S.  B.  891,  27  LJt.A.  927  ;  29  L.R.A.(N.S.)  227,  235.  See 

(N.S.)  146.  infra,  par.  27  as  to  presamptions  when 

3.  Ellifl  V.  Snyder,  83  Kan.  638, 112  ootenant  holds  over  after  expiration  <^ 
Pae.  594,  32  L.R.A.(N.S.)  253;  Clute  lease.  See  generally  Lakdlord  and 
V.  ante,  197  N.  Y.  439,  90  N.  E.  988,  Tiwant. 

134  A.  S.  R.  891,  27  L.R.A.(N.S.)  6.  Schmidt  ti.  Constans,  82  Minn. 

146  and  note.  347,  85  N.  W.  173,  83  A.  S.  R.  437; 

4.  O'Connor  v.  Delaney,  63  Minn.  Lather  v.  Arnold,  8  Rich.  L.  (S.  C.) 
247,  54  N.  W.  1108,  39  A.  S.  R.  601;  24,  62  Am.  Dec.  422. 

Schmidt  v.  Constans,  82  Minn.  347,  85  Notes:  52  A.  S.  B.  927  ;  28  LJt.A. 

N.  W.  173,  83  A.  S.  R.  437;  Carson  v.  836  ;  29  L.BA..(N.S.)  227. 

Broady,  56  Neb.  648,  77  N.  W.  80,  6.  See  infra,  par.  30,  as  to  liabil- 

71  A.  S.  R.  691;  Luther  b.  Arnold,  8  ity  for  rents. 

Bicfa.  L.  (S.  C.)  24,  62  Am.  Dec.  422;  7.  Notes:  52  A.  S.  B.  927  ;  28 

O^ear  v.  De  Ooesbriand,  33  Tt.  593,  L.B.A.  834. 
80  Am.  Dec  653;  Davies  v.  Skinner, 
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to  purchase  the  share  of  another  without  consulting  the  remaining 
associatee.  The  title  purchased  is  in  no  sense  antagonistic  or  hostile 
to  the  title  of  the  remaining  cotenants,  nor  does  its  purchase  violate 
any  relation  of  trust  or  confidence.^  Forthermoie,  a  sale  by  a  tenant 
in  common  to  his  cotenant  is  not  champertous.'  It  is  also  a  rule 
that  a  tenant  in  common  in  possession  cannot  by  parol  pass  title 
to  his  interest  in  the  land  to  his  cotenant  in  possession,  because  in 
soch  a  case  tiiere  cannot  be  that  distinct  bunsfer  of  possession  which 
equity  regards  as  equivalent  to  a  written  contract.^^ 

21.  Right  to  Compensation  for  Care  of  Property. — Compensation 
for  his  services  in  managing  or  taking  care  of  the  property  is  never 
awarded  to  a  cotenant^  except  as  a  result  of  a  direct  agreement  to 
that  effect^  or  unless  from  all  the  circumstances  of  the  case  the  court 
is  satisfied  of  the  existence  of  a  mutual  understanding  between  the 
parties  that  the  services  rendered  by  one  should  be  paid  for  by  the 
others.  In  the  respect  that  ordinarily  a  tenant  in  common  is  not 
entitled  to  compensation  from  his  cotenants,  the  law  of  cotenancy  is 
like  that  of  partoeiship.*^  An  exception  to  this  rule  exists  wherp 
one  cotenant  performs  services  which  neither  the  law  nor  his  partner- 
ship obligation  nor  the  relation  of  cotenancy  imposes  on  him.  Bu* 
renting  the  property,  looking  after  the  repaiis,  collecting  the  rents, 
and  other  like  duties  do  not  fall  within  the  scope  of  the  exception 
and  are  not  to  be  compensated  for  except  as  the  result  of  an  express 
or  clearly  implied  agreement  to  that  effect  between  the  parties.^' 

Liability  of  Cotenant  for  Rents  and  Profits 

22.  Common  Law  Rule;  Statutory  Changes. — ^According  to  the 
common  law,  one  cotenant^  if  he  was  not  the  bailiff  of  the  others, 

could  not  be  compelled  to  account  for  anything  he  received  from  the 
common  estate  but  could  legally  appropriate  the  whole  of  the  rents 
and  profits  to  his  own  benefit^'  The  reason  for  the  common  law  doc- 


8.  Harria  v.  Lloyd,  11  Mont  390,  28  12.  RedSeld  v.  Gleason,  61  Yt.  220, 
Pae.  736,  28  A.  S.  R.  475.  17  Ati.  1075, 15  A.  S.  B.  889. 

Note:  91  A.  S.  R.  862.  18.  Pico  v.  Columbet,  12  Cal.  414,  73 

9.  Note:  32  L.R.A.(N.S.)  705.  See  Am.  Dec.  550;  Bird  ti.  Bird,  15  Fla. 
also  Craupbrtt  and  Maintbhakce,  424,  21  Am.  Rep.  296 ;  Nelson  v.  Clay, 
vol.  5,  p.  281.  7  J.  J.  Marsh.  (Ky.)  138,  23  Am.  Dee. 

10.  McCormick's  Appeal,  57  Pa.  St  387;  Moses  v.  Ross,  41  Me.  3G0,  66  Am. 
54,  98  Am.  Dec.  191.  Dee,  250;  Hudson  d.  Coe,  79  Me.  83, 

11.  Wolfe  V.  Ohilds,  42  Colo.  121,  94  8  Ail.  249,  1  A.  S.  R.  288;  Schuster  v. 
Pac.  292,  126  A.  S.  R.  152;  RedHeld  Schuster,  84  Neb.  98,  120  N.  W.  948, 
V.  Gleason,  61  Vt  220,  17  Atl.  1075, 15  18  Ann.  Cas.  1078,  29  L.R.A.(N.S.) 
A.  S.  R.  889.  224;  Izard  v.  Bodine,  11  N.  J.  Eq.  403, 

Notes:  126  A.  S.  R.  158;  29  L.R.A.  69  Am.  Dee.  595;  Chambers  v.  Cham- 

(N.S.)  236.  See  Pabtnership,  for  hers,  10  N.  C.  232, 14  Am.  Dec.  585  aud 
the  rule  as  applied  to  partners.           .  note;  Enterprise  Oil  &  Gas  Co.  v.  Na- 
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trine  is  that  coteuants,  though  jointiy  seized  of  the  entire  estate,  have  a 
several  and  equal  ri^t  of  eatry  and  possession,  and  the  entry  and 
possession  of  one  will  be  presumed  to  be  in  accordance  with  his  title, 
such  presumption  holding  until  some  notorious  and  unequivocal  act 
of  exclusion  occurs;  and  a  further  reason  is  stated,  that  were  the 
rule  otherwise,  its  effect  would  be  that  one  tenant  in  common  by  keep- 
ing out  of  the  actual  possession  of  the  premises  might  convert  the 
other  into  his  bailiff  and  prevent  him  from  occupying  except  on  pay- 
ment of  rent.**  But  it  is  obvious,  notwithstanding  these  apparently 
plaudble  reasons,  that  the  common  law  rule — like  many  other  refine- 
ments of  an  ancient  system — laid  more  stress  upon  a  fixed  theory 
than  upon  actual  and  ever-changing  conditions.  The  manifest  injus- 
tice of  the  rule  in  operation  was  recognized  at  a  comparatively  early 
period,  and  it  was  the  purpose  of  the  act  of  4  Anne,  c  16,  to  correct 
tiiat  evil.  Under  that  statute  an  action  of  account  might  be  prose- 
cuted by  one  tenant  in  common  against  another  who  had  actually 
received  more  than  his  share  of  the  profits;  and  it  was  no  longer 
necessary  that  one  tenant  in  common  should  take  the  profits  as  bailiff 
by  appointment  to  make  him  responsible.  It  was  only  necessary  that 
he  should  receive  more  than  his  just  share  of  the  profits.  By  this 
act,  and  without  appointment  by  his  cotenant,  be  became  bailiff,  and 
was  responsible  for  what  he  actually  received  beyond  his  just  share.** 
Under  the  statute  of  Anne,  or  under  the  statutory  changes  made  in 
this  country,  it  has  become  a  ^nend  rule  that  where  one  cotenant 
actually  receives  money  from  a  third  person  for  the  use  of  the  com- 
mon property,  he  is  liable  to  the  other  cotenanta  for  all  that  he  receives 
ow  and  above  his  just  share.**  As  t»  rents  and  profits  made  a 

tional  Transit  Co.,  172  Pa.  St.  421,  33  bers,  10  N.  C.  232,  14  Am.  Dee.  585; 

AtL  687, 51  A.  S.  R.  7^6;  Cain  v.  Cain,  West  v.  Weyer,  46  Ohio  St  66, 18  N. 

53  S.  C.  350,  31  8.  B.  278,  69  A.  S.  K.  E.  537, 15  A.  S.  R.  552;  Hart  v.  Gregg, 

863;  Early  v.  Friend,  16  Grat.  (Ya.)  10  Watts  (Pa.)  185,  36  Am.  Deo.  166: 

21,  78  Am.  Deo.  649  and  note.  Enterprise  Oil  ete.  Co.  «.  National 

Notes:  52  A.  S.  R.  924  ;  01  A.  S.  R.  Transit  Co.  173  Pa.  St  421,  33  AtL 

871;  28  LJCJL.  840,  851.   As  to  the  687,  51  A.  S.  R.  746;  Paekett  «.  Smith, 

remedies  available  by  one  cotenant  to  5  Strobh.  L.  (S.  C.)  26,  53  A™,  Dee. 

compel  another  to  account  for  the  rents  686 ;  Hayden  v,  Merrill,  44  Vt  336, 

and  profits  received  by  him,  see  infra,  8  Am.  Rep.  372;  Early  v.  Friend,  16 

par.  83  et  seq.  Orat  (Va.)  21,  78  Am.  Dec  649  and 

14.  Notes:  91  A.  S.  B.  871;  28  note. 

Lil.A.  830.  .  Notes:  14  Am.  Dec  586;  91  A.  S. 

15.  Bird  V.  Bird,  15  Fla.  424, 21  Am.  R.  872;  28  L.R.A.  840.  851. 

Rep.  296;  HuflE  v,  McDonald,  22  Oa.  16.  Tarleton  v.  Ooldthwaite,  23  Ala. 
131,  68  Am.  Dee.  487;  Nelson's  Heirs  346,  58  Am.  Dee.  296;  Pico  v.  Colum- 
V.  Cla/s  Heirs,  7  J.  J.  Marsh.  (Ky.)  bet,  12  GaL  414,  73  Am.  Dec.  650; 
138,  23  Am.  Dec  387;  Hudson  v.  Coe,  Ooodenow  v.  Ewer,  16  Gal.  461, 76  Am. 
79  Me.  83,  8  Atl.  249,  1  A.  8.  B.  288;  Dee.  540;  McCord  v.  Oakland  Quick- 
Schuster  V.  Schuster,  84  Neb.  08,  120  silver  Min.  Go.  64  CaL  134,  27  PaA. 
N.  W.  048,  18  Ann.  Gas.  1078,  29  863,  49  Am.  Rep.  686;  Crane  o.  Wag- 
IiJt.A,(N.S.)  224;  Chambers  v.  Cham-  goner,  27  Ind.  52,  89  Am.  Dec.  493; 
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tenant  in  common  but  not  received  by  him  from  third  pereons,  and  as 
to  benefits  derived  by  him  in  excess  of  his  just  share  through  an  exclu- 
sive occupation  of  the  property,  the  authorities  are  not  agreed,  the 
adverse  rules  on  Uiese  points  being  elsewhere  treated. It  is  to  be 
borne  in  mind  that  in  the  absence  of  an  agreement  to  pay  rent,  the 
relation  of  landlord  and  tenant  does  not  exist  between  tenants  in 
common ;  each  occupies  the  premises  in  his  own  right,  and  therefore 
there  is  no  implied  promise  to  pay  rent.  Accordin^y,  a  statute  which 
gives  a  landlord  the  right  to  recover  a  reasonable  compensation  for 
the  use  and  occupation  of  his  premises  has  no  application  to  the-occu- 
pfmcy  of  a  tenant  in  common,^^ 

23.  Where  Possession  by  Cotenant  Is  Exclusive. — ^While  there  is 
lack  of  uniformity  in  ihe  decisions  as  to  the  liability  of  a  cotenant 
to  account  for  the  value  of  the  use  and  occupation  of  the  common 
property  where  he  is  in  sole  occupation  but  not  to  the  exclusion  of 
others  wh^  may  desire  to  come  in,  the  courts  are  agreed  that  a  tenant 
in  common  who  is  in  sole  possession  of  the  common  property  will  be 
liable  to  account  to  his  cotenant  for  the  rents  and  profits  thereof, 
where  the  possession  of  the  occupying  tenant  is  of  such  a  nature 
as  to  amount  to  an  ouster  of  his  cotenant^  or  the  equivalent  of  an 
ouster.^'   The  rule  has  been  laid  down,  that  while  one  cotenant  ia 


Coleman  «.  Hutehensoo,  3  Bibb  (Ky.)  18.  Hamby  v.  Wall,  48  Ark.  135,  2 

209,  6  Am.  Dec.  649;  Nelson  v.  Clay,  S.  W.  705,  3  A.  S.  R.  218;  Brown  v. 

7  J.  J.  Marsh.  (Ky.)  138,  23  Am.  Dee.  Thuistin,  83  Kan.  125,  109  Pae.  784, 

387;  Hudson  v.  Coe,  79  Me.  83,  8  AU.  29  LJR.A.(N.S.)  238. 

249,  1  A.  S.  B.  288;  Israel  «.  Israel,  Note:  18  Ann.  Cas.  1086. 

30  Md.  120,  96  Am.  Dec.  571;  Flack  c.  19.  Bird  v.  Bird,  15  Fla.  424,  21 

Gosnell,  76  Md.  88,  24  Ail.  414,  35  A.  Am.  Rep.  296;  Crane  «.  Waggoner,  27 

S.  K.  413, 16  L.B.A.  547;  Peck  v.  Car-  Ind.  52,  89  Am.  Deo.  493;  Israd  v. 

penter,  7  Oray  (Mass.}  283,  66  Am.  Israel,  30  Md.  120,  96  Am.  Dee.  571; 

Dec.  447;  Fenton  «.  Miller,  116  Mich.  Snsqnebanna  IVansmission  Co.  v.  St. 

45,  74  N.  W.  384,  72  A.  S.  R.  502;  Clair,  113  Md.  667,  77  Atl.  1119,  140 

Bates  V.  Hamilton,  144  Mo.  1,  45  S.  A.  S.  R.  452;  Hogan  «.  McMahon,  115 

W.  641,  66  A.  S.  R.  407;  Izard  v.  Md.  195,  80  Atl.  695,  Ann,  Cas.  1S12C 

■Bodine,  11  K.  J.  Eq.  403,  69  Am.  1260;  Moreland  «.  Strong,  115  Mich. 

Dec  595;  McPheison  «.  McPherson,  211,  73  N.  W.  140,  69  A.  S.  R.  553; 

33  N.  C.  391,  53  Am.  Dee.  416;  Pack-  Kean  v.  Connelly,  25  Minn.  222,  33 

ett  V.  Smith,  6  Strob.  L.  (S.  C.)  26,  Am.  Rep.  458;  Holloway  v.  HoUoway, 

53  Am.  Dec.  686;  Early  «.  Friend,  97  Mo.  628,  11  S.  W.  233, 10  A.  S.  R. 

16  Grat  (Va.)  21,  78  Am.  Deo.  649;  339;  Bates  «.  Hamilton,  144  Mo.  1, 

Ward  V.  Ward,  40  W.  Va.  6U,  21  S.  45  S.  W.  641, 66  A.  S.  B.  407;  Sehoster 

E.  746, 52  A.  S.  E.  911, 29  L.R.A.  449.  v.  Schuster,  84  Neb.  98, 120  N.  W.  948, 

Notes:  14  Am.  Deo.  587  ;  36  Am.  IS  Ann.  Cas.  1078,  29  L.B.A.(N.S.) 

Deo.  294  ;  73  Am.  Deo.  555  ;  78  Am.  224;  Izard  v.  Bodine,  11 N.  J.  Eg.  403, 

Dec.  665,  667;  16  A.  S.  B.  666  ;  52  A.  69  Am.  Dec  595:  Foster  v.  Weaver, 

S.  R.  925  ;  91  A.  S.  R.  872;  28  L.R.A.  118  Pa.  St  42, 12  AtL  313, 4  A.  S.  R. 

837,  840,  841,  848  ;  29  UB.A.(N.S.)  573;  Jones  c,  Weathersbee,  4  Strob.  L. 

224,  229,  230;  18  Ann.  Cas.  1086, 1087,  (S.  C.)  50,  51  Am.  Dec  653;  Annely 


1088. 

17.  See  infra,  par.  23-25. 


V.  Da  Sauasure,  26  S.  C.  497,  2  S.  E. 
490,  4  A.  S.  B.  725;  Hayden  v.  Mer- 
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entitled  to  possession  in  common  of  the  whole  with  his  cotenant-,  he 
lias  no  right  to  the  exclusive  possession  of  any  particular  portion; 
and  if  he  exercises  such  right  and  excludes  his  cotenant  from  partici- 
pation in  the  possession,  he  must  account  to  his  cotenant  for  his  inter- 
est in  the  part  from  which  lie  was  ousted,*®  even  though  he  takes  no 
more  than  his  just  share.^  And  where  one  has  thus  ousted  his 
cotenants  his  liability  is  not  dependent  on  the  receipt  of  profits  by 
him  out  of  the  common  property,  for,  in  such  a  ca.sc,  lie  nmst  answer 
for  the  value  of  ,the  use  and  occupation  regardless  of  his  actual 
income,*  and  regardless  furtlKir  of  whether  his  wrong  has  been  profit- 
able to  himself  or  not.'  In  this  connection  it  is  not  necessary  to  prove 
a  violent  ejection,  for  an  ouster  suflicient  to  wan'ant  a  recovery  may 
be  inferred  from  circumstances.* 

24.  Rule  as  to  Cotenant  Not  Liable  for  Use  and  Occupation  Where 
Possession  Not  Exclusive. — The  English  courts  in  con8tj>uing  the  stat- 
ute of  Anne  have  held  that  a  tenant  in  common  has  not  received 
more  than  his  share  of  the  profits  within  the  meaning  of  the  statute 
in  cases  where  he  has  merely  enjoyed  more  of  the  benefit  of  the  sub- 
ject or  made  more  by  its  occupation  tlian  the  other,  and  they  restrict 
the  statute  to  cases  where  he  receives  money,  or  something  else,  from 
another  person,  to  which  all  were  entitled  by  reason  of  their  being 
tenants  in  common,  and  in  proportion  to  their  interest  as  such, 
and  of  which  tlie  one  received  and  kept  more  than  his  juat  share 
according  to  that  proportion.  Mere  occupancy  by  one  tenant  in 
common,  under  that  ruling,  involves  no  liability  to  account  to  another 
tenant  in  common.^  The  decided  preponderance  of  the  authorities, 
both  in  England  and  in  America,  fUBrms  the  right  of  each  cotenant 
to  enter  upon  and  hold  possession  of  the  common  property,  and  to 
make  such  profit  as  he  can  by  proper  cultivation  or  other  usual  means 

rill,  44  Vt  336,  8  Am.  Rep.  372;  Early  Note:  29  L.R.A.(N.S.)  229. 

V.  Friend,  16  Grat.  (Va.)  21,  78  Am.  2.  Rippe  v.  Badger,  125  la.  725,  101 

Dec.  G49;  Graham  r.  Pierce,  19  Grat.  N.  W.  642,  lOfi  A.  S.  R.  336;  Cain  v. 

(Va.)  28,  100  Am.  Dec.  658;  Wai-d  v.  Cain,  53  S.  C.  350,  31  S.  E.  278,  69 

Ward,  40  W.  Va.  611,  21  S.  E.  746,  A.  S.  R.  863. 

52  A.  S.  K.  911, 29  L.R.A.  449.  Notes:  66  A.  S.  R.  416;  72  A.  S.  R. 

Notes:  4  A.  S.  R.  575;  15  A.  S.  R.  507;  91  A.  S.  R.  874;  28  L.B.A.  837; 

666;  39  A.  S.  R.  603;  52  A.  S.  H.  927,  18  Aim.  Cas.  1088. 

929;  55  A.  S.  R.  542;  60  A.  S.  H.  416;  3.  Crane  v.  Waggoner,  27  Ind.  52, 

72  A.  S.  R.  507;  91  A.  S.  R.  874  ;  28  89  Ano.  Dec.  493;  Israel  v.  Israel,  30 

L.R.A.  832,  852,  853;  29  L.R.A.(N.S.)  Md.  120,  96  Am.  Dec.  571. 

22!);  18  Ann.  Cas.  lOSti.  Notes:  52  A.  S.  R.  928;  60  A.  S.  R. 

.  20.  Hogan  v.  Mc^^Iaiioii,  115  Md.  416. 

195,  80  Atl.  695,  Ann.  Cas.  19120  4.  Foster  v.  Weaver,  118  Pa.  St.  42, 

1260;  Izurd  v.  Bodine,  11  N.  J.  Eq.  12  AU.  313,  4  A.  S.  R.  573. 

403,  69  Am.  Dec.  595.  Note:  18  Ann.  Cas.  1086. 

1.  Cecil  V.  Clark,  47  W.  Va.  402,  35  6.  Bird  v.  Bird,  15  Fla.  424,  21  Am. 

a.  E.  11,  81  A.  S.  K.  802.  Rep.  296. 
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of  acquiring  benefit  therefrom,  and  to  retain  the  whole  of  such  bene- 
fits, provided  that  in  having  such  possessionj  and  in  making  such 
profits,  he  has  not  been  guilty  of  an  ouster  of  his  cotenant,  nor  hin- 
dered the  latter  from  entering  upon  the  premises  and  enjoying  them 
as  he  had  a  right  to  do.*  One  tenant  in  common  cannot  be  deprived 
of  the  right  to  use  and  enjoy  the  common  property  because  his  coten- 
ants  are  willing  to  let  the  property  lie  idle,  or  fail  or  refuse  to  set 
up  any  claim  to  it;  and  while  he  is  thus  left  in  sole  possession,  he 
may  manage  the  common  property  in  any  way  he  pleases,  provided 
he  does  not  injure  his  cotenaats.  He  may  cultivate  or  improve  the 
property,  and  he  is  permitted  to  enjoy  the  fruits  of  his  own  labors, 
unless  thftt  result  involves  some  infringement  upon  the  rights  of  his 
cotenaniB  who  stand  off  and  forbear  to  make  any  use  of  the  property. 
The  tenant  out  of  possession  may  at  any  time  assert  his  right  to 
share  in  the  possession,  or  he  may  have  the  property  partitioned 
by  a  division  among  the  cotenante  in  severalty,  each  taking  a  distinct 
part  according  to  the  extent  of  his  interest  He  cannot  complain 
of  the  mere  possession  of  a  cotenant  so  long  as  he  refrains  from  set- 
ting up  any  claim  to  share  in  that  possession.' 


6.  Hamby  «.  Wall,  48  Ark.  135,  2  S.  11  N.  J.  £q.  403,  69  Am.  Dee.  695; 

W,  705,  3  A.  S.  R.  218;  Pico  v.  Co-  Mumford  v.  Brown,  1  Wend.  (N.  T.) 

lumbet,  12  Cal.  414,  73  Am.  Dec.  550;  52,  19  Am.  Dec.  461;  Le  Barron  v. 

Goodenow  v.  Ewer,  16  Cal.  461, 76  Am.  Babcock,  122  N.  Y.  153,  25  N.  E.  253, 

Dec.  540;  McCord  v.  Oakland  Quick-  19  A.  S.  R.  488,  9  L.R.A.  655,  revert- 

sUver  Min.  Co.,  64  Cal.  134,  27  Pac.  ing  46  Hun  598,  12  N.  Y.  St.  Rep. 

863,49  Am.  Rep.  686;  Bird  v.  Bird,  15  688;  Cosgriff  v.  Dewey,  164  N.  Y.  1, 

Fla.  424,  21  Am.  Rep.  296;  Crane  v.  58  N.  E.  1,  79  A.  S.  R.  620;  Enterprise 

Waggoner,  27  Ind.  52,  89  Am.  Dec.  Oil  &  Gas  Co.  v.  National  Transit  Co. 

493 ;  Bader  v.  Dyer,  106  la.  715,  77  N.  172  Pa.  St  421,  33  Atl.  687, 61  A.  S.  E. 

W.  469,  68  A.  S.  R.  332;  Brown  v.  746:  Jones  v.  Weatbersbee,  4  Strob. 

Tbnrstin,  83  Kan.  125,  109  Pac.  784,  L.  (S.  C.)  50,  51  Am.  Dec.  653;  Rnflf- 

29  L.R.A.(N.S.)  238;  Nelson's  Heirs*,  ners  v.  Lewis,  7  Leigh  (Va.)  720,  30 

Clay's  Heirs,  7  J.  J.  Marsb.  (Ky.)  Am.  Dee.  513;  Leake  v.  Hayes,  13 

138,  23  Am.  Dee.  387;  Porter  v.  Hoop-  Wash.  213,  43  Pac.  48,  62  A.  8.  R.  34; 

er,  13  Me.  25,  29  Am.  Dec.  480;  Moses  Cecil  v.  Clark,  47  W.  Va.  402,  35  S. 

t).  Ross,  41  Me.  360,  66  Am.  Dec.  250;  E.  11,  81  A.  S.  R.  802. 

Hudson  V.  Coe,  79  Me.  83,  8  Atl.  249,  Notes:  14  Am.  Dee.  587;  36  Am. 

1  A.  S.  R.  288;  Israel  ti.  Israel,  30  Md.  Dec.  294;  73  Am.  Dec.  55;  78  Am.  Dee. 

120;  96  Am.  Dec.  571;  Hogan  v.  Mc-  665  ;  3  A.  8.  R.  220:  15  A.  S.  B.  655: 

Mahon,  115  Md.  195,  80  Atl.  695,  Ann.  19  A.  S.  R.  490  ;  39  A.  S.  R.  603;  51  A. 

Cas.  1912C  1260;  Peck  v.  Carpenter,  7  S.  R.  749  ;  52  A.  S.  R.  926,  929  ;  69 

Gray  (Mass.)  283,  66  Am.  Dee.  477;  A.  S.  R.  559,  869  ;  91  A.  S.  R.  872; 

Brown  v.  Wellington,  106  Mass.  318,  8  9  L.R.A.  625  ;  28  LJt.A.  829,  830,  831, 

'  Am.  Rep.  330";  Everts  tJ.  Beach,  31  838  ;  29  L.RA.(N.S.)  224;  18  Ann. 

Mich.  136, 18  Am.  Rep.  169;  Fenton  v.  Gas.  1084,  1085.   See  mpru,  par.  15; 

Miller,  116  Mich.  45,  74  N.  W.  384,  72  as  to  right  of  tenant  in  common  to  nae 

A.  S.  R.  502 ;  Kean  v.  MeConnelly,  25  property. 

Minn.  222, 33  Am.  Rep.  458;  O'Connor  7.  Ferris  v.  Montgomery  Land  ft 

V.  Delaney,  53  Minn.  247,  64  N.  W.  Imp.  Co.,  94  Ala.  557,  10  So.  607,  33 

1108, 39  A.  S.  R.  601;  Izard  v.  Bodme,  A.  S.  B.  146;  Killmer  v.  Wuehncr.  79 
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25.  Rale  as  to  Cotenant  Liable  for  Use  and  Occupation  although 
Possession  Not  EzclusiTe. — The  rule  stated  in  the  preceding  para- 
graph that  a  cotenant  who  occupies  and  uses  the  common  property 
but  not  to  the  exclusion  of  hia  fellow  tenants  is  not  liable  to  account 
to  them  for  the  benefit  or  profits  that  he  may  receive  is  not  uniformly 
followed.  There  are  many  well  reasoned  decisions  which  refuse  to 
follow  ihe  English  construction  of  the  statute  of  Anne,  but  which 
hold  on  the  contrary  that  one  who  occupies  the  common  property  is 
liable  to  account  to  his  cotenants  for  all  he  receives  or  takes  from  it 
over  and  above  hia  just  share.^  The  courts  that  maintain  this  rule 
contend  that  to  cultivate  and  have  the  use  of  lands  is  to  receive 
the  rente  and  profits,  tiiough  the  occupier  is  his  own  tenant.'  But 
in  every  case  where  the  possession  of  the  occupying  tenant  is  not 
tortious,  it  is  essential  that  he  should  take  or  receive  more  than 
his  just  share  of  the  proceeds  or  products  of  the  common  property, 
in  order  to  render  him  liable  to  account  to  his  cotenant,  in  the 
absence  of  agreement  express  or  implied.*"  Accordingly  it  has  been 
held  that  a  tenant  in  common  holding  possession  of  the  property  is 
not  chargeable  with  rents  or  profits  where  none  have  been  made,  pro- 
vided he  holds  and  has  employed  the  property  in  good  faith  with 
a  view  to.  making  it  profitable  but  has  failed  in  doing  so,  nor  is  he 
chargeable  with  speculative  profits  where  the  real  profits  are  suscep- 
tible of  being  ascertained.**  Many  American  statutes  have  been 
enacted  which  are  not  so  narrow  in  their  wording  or  so  susceptible 
of  restricted  construction  as  that  of  Anne,  and  which  in  effect  make 
a  cotenant  liable  if  be  takes,  receives,  uses  or  has  the  benefit  of  the 
common  property  in  greater  proportion  than  his  interest  therein. 


la.  722,  45  N.  W.  299, 18  A.  8.  R.  392,  Am.  Dec.  513;  Early  ».  Friend,  16 

8  L.R^.  289;  Nelson's  Heirs  «.  Clay's  Grat.  (Va.)  21,  78  Am.  Dec.  649; 

Heirs,  7  J.  J.  Marsh.  (Ky.)  138,  23  Graham  «.  Pierce,  19  Grat.  (Va.)  28; 

Am.  Dec.  387;  Leake  d.  Hayes,  13  100  Am,  Dec.  658;  Ward  t>.  Ward's 

Wash.  213,  43  Pac.  48,  52  A.  S.  R.  Hehu,  40  W.  Va.  611,  21  S.  E.  746,  52 

34;  Ward  v.  Ward's  Heirs,  40  W.  Va.  A.  S.  R.  911,  29  UR.A.  449. 

611,  21  S.  E.  746,  62  A.  S.  H.  911,  29  Notes:  14  Am.  Dee.  587;  15  A.  S.  R. 

L.R.A.  449.  555  ;  39  A.  S.  R.  603;  52  A.  S.  R.  41, 

Notes:  52  A.  S.  R.  41,  926  ;  28  929  ;  79  A,  S.  R.  621;  91  A.  S.  R,  873; 

L.R.A.  831,  837;  18  Ann.  Gas.  1085.  9  L.RA.  625  ;  28  LJtA.  839  ;  29 

B.  HaS  V.  McDonald,  22  Ga.  131,  68  L.R.A.(N.S.)  224;  IS  Ann.  Cas.  1086, 

Am.  Dec.  487;  Gage  v.  Gage,  66  N.  H.  1087. 

282,  29  Atl.  543,  28  L.R.A.  829  ;  9.  Note:  36  Am.  Dec.  294. 

Chambers  v.  Chambers,  10  N.  C.  232,  10.  Cain  v.  Cain,  53  S.  C.  350,  XL  S. 

14  Am.  Dee.  585;  McPherson  v.  He-  E.  278,  69  A.  S.  R.  863;  Hayden  «. 

Phereon,  33  N.  C,  391,  63  Am.  Dec.  Merrill,  44  Vt.  336,  8  Am.  Bep.  372. 

416;  West  v.  Weyer,  46  Ohio  St.  66, 18  Note:  18  Ann.  Cas.  1088. 

N.  E.  537, 15  A.  S.  R.  552;  Annely  v,  U.  Ruffners  v.  Lewis,  7  Leig^i  (Va,) 

De  Sanssaure,  26  S.  C.  497,  2  S.  E.  720,  30  Am.  Dec.  513. 

490,  4  A.  S.  R.  725;  Hayden  v.  Mer-  Notes:  66  A.  S.  B.  417:  28  LiLA. 

rill,  44  Vt.  336,  8  Am.  Bep.  372;  Ruff-  838. 

ners  v.  Lewis,  7  Leis^  (Va.)  720,  30 
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01  course  where  such  statutes  are  in  force  one  cotenant  is  liable  to  the 
others  for  all  that  lie  receives  over  his  just  proportion  altiiough  be 
does  not  exclude  the  other  cotenants."  But  a  statute  rendering  a  joint 
tenant  or  tenant  in  common  liable  to  bis  cotenants  for  an  exclusive 
use  and  occupation,  does  not  change  the  common  law  rule  as  to  par- 
ceners,  under  the  rule  of  construction  of  statutes  that  the  mention  of 
one  is  the  exclusion  of  tlie  other,  and  the  court  will  presume  that 
tbe  law-makers  did  not  change  the  common  law  rule  as  to  p^ce- 
ners.** 

26.  Where  Common  Property  Is  Nonproductive  or  Not  Capable  of 
Joint  Occupancy. — ^Where  property  held  jointly  or  in  common  is 

incapable  of  being  occupied  by  more  than  one  person,  a  cotenant  who 
occupies  it  is  liable  to  account  to  the  others,'*  for  in  effect  this  amounts 
to  an  exclusion  of  the  other  cotenants  from  Uie  enjoyment  of  the 
estate.^'  Especially  is  this  true  if  he  refuses,  on  request  of  the  otiiers, 
to  join  in  an  advantageous  lease  of  the  entire  property  to  a  third 
person.*"  But  where  the  common  property  is  occupied  by  one  of  the 
cotenants  because  the  others  do  not  wish  to  share  therein  or  to  take  the 
risk  necessary  to  its  profitable  use,  the  one  in  possession  is  not  guilty 
of  any  exclusion  of  his  fellow-owners  or  of  any  wrong  for  which  the 
latter  ought  to  be  compensated.*'  Accordingly  the  rule  has  been 
laid  down  that  an  occupying  tenant  is  liable  for  the  rent  of  so  much 
of  the  premises  as  was  capable  of  producing  rent  at  the  time  he  took 
possession,  but  not  for  what  is  rendered  capable  of  producing  by  bis 
labor.**  But  this  does  not  necessarily  mean  that  because  structures 
must  be  erected  on  the  land  in  order  to  make  it  available  for  the 
purpose  for  which  it  is  adopted,  tiiere  is  no  liability.  To  illus- 
trate: although  a  mill  site  is  of  no  use  without  a  mill,  an  occupying 
cotenant  thereof  who  constructs  a  mill  is  liable  to  account  for  the  rent 
of  the  site.**  This  rule  for  establishing  the  measure  of  a  cotenant's 

12.  West  V.  Weyer,  46  Ohio  St.  66,  16.  Izard  v.  Bodine,  11  N.  J.  Eq. 
18  N.  E.  537, 15  A.  S.  R.  552;  Knowles  403,  69  Am.  Dec  595. 

V.  Harris,  5  R.  I.  402,  73  Am.  Dec.  77;  Notes:  52  A.  S.  E.  028,  929  :  69  A. 

Notes:  78  Am.  Dec.  6G5;  52  A.  S.  R.  S.  R.  869. 

929.  17.  Nelson  t>.  Clay,  7  J.  J.  Manh. 

13.  Ward  v.  Ward,  40  W.  Va.  611,  (Ky.)  138,  23  Am.  Dec.  387. 
21  S.  E.  746,  52  A.  S.  R.  9U  and  note,  Note :  52  A.  S.  R.  929. 

29  L.R.A.  449.  18.  Hancock  tr.  Day,  1  McMul.  Eq. 

Notes:  28  L.BJL  833  ;  29  L.R.A.  (S.  C.)  69,  36  Am.  Dec.  293;  Annely 
(N.S.)  227.  1).  De  Saussure,  26  S.  C.  497,  2  S.  E. 

14.  Brown  v.  Thurstin,  83  Kan.  125,  490,  4  A.  S.  R.  725;  Cain  u.  Cain,  53 
109  Pae.  784,  29  L.R.A.(N.S.)  238;  S.  C.  350,  31  S.  E.  278,  69  A.  S.  E. 
Early  v.  Friend,  16  Grat  (Va.)  21,  78  863. 

Am.  Dec  649.  Notes:  51  A.  S.  R.  749;  52  A.  S.  R. 

Note:  78  Am,  Dec.  665.  41,  931;  28  L.R.A.  836,  857. 

15.  Annely  v.  De  Saussure,  26  S.  C.  19.  Annely  v.  De  Sauasore,  26  8.  G 
497,  2  S.  E.  490,  4  A.  S.  R.  725.  497,  2  S.  E.  490, 4  A.  8.  B.  725. 

Note:  18  Ann.  Cas.  1084. 
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liability  lias  been  criticised ; and  it  is  to  be  noted  that  it  waa  estab- 
lished in  cases  where  the  improving  tenant  was  not  entitled  to  com- 
pensation individually  for  his  improvements.  As  he  could  not  make 
a  charge  for  improvements,  it  was  manifestly  equitable  that  he  should 
not  be  charged  rent  for  such  improvements.^ 

27.  Cotenant  Holding  Over  after  Expiration  of.  Lease. — ^Whether, 
after  the  expiration  of  the  term  of  a  lease  from  one  cotenant  to  another, 
the  lessee  remaining  in  exclusive  possession  is  presumed  to  do  so  as 
a  tenant  holding  over,  and  therefore  to  be  liable  for  rent,  is  a  ques- 
tion upon  which  the  decisions  are  not  harmonious.  Of  course,  the 
lessee  does  not,  by  accepting  a  lease,  make  himself  the  tenant  of  the 
lessor  for  an  indefinite  period,  nor  obligate  himself  to  yield  to  the 
latter  the  exclusive  possession  of  the  property  on  tiie  expiration  of 
the  lease ;  for,  after  such  expiration,  he  has  tiie  right  to  assume  the 
diaracter  and  situation  which  he  held  toward  the  property  before 
the  lease  was  made;  and  he  may  doubtless  end  the  relation  of  land- 
lord and  tenant  by  express  notice,  or  by  any  course  of  conduct  which 
will  charge  his  cotenants  with  notice  that  the  lease  is  regarded  as 
at  an  end.*  On  the  other  hand,  if  he  remains  silent,  and  there  is 
nothing  to  indicate  to  his  lessor  that  the  lessee  deems  his  estate  as 
such  terminated,  and  his  rights  to  be  only  those  of  a  tenant  in  com- 
mon, the  presumption  should  be  indulged  that  he  remaius  in  pos- 
session as  lessee,  and  therefore  under  obligation  to  continue  paying 
the  rent  designated  in  bis  lease.*  In  some  jurisdictions  the  courts 
dissent  from  this  view,  and  maintain  that,  after  the  termination  of 
his  lease,  the  leasing  cotenant  should  be  presumed,  though  he  con- 
tinues in  exclusive  possession,  to  be  holding  in  his  capacity  as  cotenant, 
rather  than  in  tibat  of  lessee.* 

23.  Occupying  Tenant  Standing  in  Fiduciary  Relation  to  Other 
Tenants. — Where  the  occupying  tenant  stands  in  a  fiduciary  relation- 
ship to  his  cotenant,  it  seems  that  a  di£Feient  rule  governs ;  and  hence 
if  such  a  person  n^lects  his  duty  to  rent  or  partition  the  common 
property,  but  continues  in  full  enjoyment  thereof  for  his  own  pur- 
poses, it  is  just  and  right  that  he  should  be  required  to  account  for 

20.  Pico  V.  Colnmbet,  12  Cal.  414,  Notes:  52  A.  S.  B.  028  ;  28  LHA. 

.73  Am.  Deo.  550.  852  ;  29  ]1BA.(N.S.)  228. 

1.  Annely  v.  De  Sansstira,  26     C.  3.  O'ConnOT  v.  Sidaney,  53  Minn. 

497, 2  S.  E.  480, 4  A.  S.  R.  725.  247,  54  N.  W.  1108,  30  A.  S.  B.  601; 

Note:  39  A.  S.  R.  603.  Schmidt  «.  Constans,  82  Minn.  347,-86 

As  to  the  right  of  a  cotenant  to  im-  N.  W.  173,  83  A.  S.  R.  437. 

provements  and  repairs  made  by  him  Notes:  52  A.  8.  R.  928  ;  28  LJSJL 

Me  infra,  par.  33  et  aeq.  851;  29  LJft.A.(N.S.)  228. 

8.  Mnmford  v.  Brown,  1  Wend.  (N.  4.  Mamford  v.  Brown,  1  Wend.  (N. 

T.)  52, 19  Am.  Bee.  461:  Valentiae  v.  Y.)  62, 19  Am.  Dec.  461. 

HealOT,  158  N.  Y.  369,  62  K.  E.  1097,  Notee:  19  Am.  Dec.  462;  52  A.  S.  R, 
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the  reasonable  value  of  his  colenant's  undivided  interest."  But  where 
a  father  and  his  minor  children,  who  are  cotenants,,  occupy  the  com- 
mon property  as  a  home,  the  faUier  is  accountable  only  for  the  amount 
received  in  excess  of  his  share  after  making  proper  allowance  for  the 
support  of  the  family.'  It  htm  been  ruled,  however,  iJiat  the  principle 
that  one  who  enters  upon  and  takes  possession  of  the  property  of 
an  infant  will  be  considered  a  trustee,  and  as  such  will  be  compelled 
to  account,  does  not  apply  as  between  cotenants  some  of  whom  are 
minors.' 

29.  Profits  Derived  from  Mines. — There  are  clo^^  of  property, 

the  use  of  which,  if  sufficiently  long  continued,  will  result  in  the 
appropriation  and  user  of  all  the  beneficial  enjoyment  of  which  such 
property  can  be  capable,  and  will  amount  to  a  practical  destruction 
thereof.  This  is  notably  the  case  with  mining  property,  and  no 
rule  can  be  formulated  which,  in  its  applicMion  to  such  property, 
may  not,  in  some  instances,  result  in  extreme  hardship.  The  better 
rule  seems  to  be  that  if  some  of  the  cotenants  choose  not  to  enter  upon 
and  work  the  mine,  they  may  neither  enjoin  the  others  from  so  doing, 
nor  compel  them  to  account  after  having  so  done.*  However  it  is 
sometimes  provided  by  statute  that  an  account  may  be  had  between 
cotenants  of  mines  whenever  any  of  the  tenants  remove  any  of  the 
ore.  Under  this  act  no  questions  arise,  as  under  the  statutes  of  Anne, 
as  to  what  constitutes  a  "receipt"  of  more  than  his  "just  share  or 
proportion"  by  one  cotenant  which  entitles  his  co-owners  to  an 
accounting.  Any  tenant  in  common  taking  ore  from  the  common 
property  may  be  made  to  account But  where  the  mine  is  merely  an 
incident  of  tlie  common  property  and  not  the  whole  thereof,  the  rule 
seems  to  be  that  one  cotenant  must  account  to  the  others  for  materiaJ 
taken  therefrom,  for  in  that  case  the  act  of  l^e  cotenant  may  amount 
to  waste.** 

30.  Measure  of  Liability  for  Rents  or  Profits. — There  is  some  con- 
flict among  the  authorities  whether  the  cotenant  who  occupies  the 
premises  without  an  agreement  with  the  other,  assuming  that  he  is 
liable  at  all,  is  liable  as  for  use  and  occupation  or  rental  value  of  the 
property,  or  is  merely  bound  to  account  for  profits.*'   Generally  the 

5.  Not«:  18  Ann.  Gas.  1086.  Note:  91  A.  S.  R.  875. 

8.  Cain  v.  Cain,  53  S.  C.  350,  31  S.  See  infra,  par  30,  as  to  measure  of 

E.  278,  69  A.  S.  R.  863.  liability  for  rents  and  profits  of  a 

7.  Bird  v.  Bird,  15  Fla.  424,  21  Am.  mine. 

Rep.  296.  10.  Cosgriff  t).  Dewey,  164  N.  T.  1, 

8.  McCord  v.  Oaklana  Qnieksilvex  58  N.  £.  1,  79  A.  S.  R.  620.  As  to 
Hin.  Co.,  64  Cal.  134,  27  Poe.  863,  49  the  liability  of  a  joint  tenant  or  tenant 
Am.  Rep.  680.  in  common  for  waste,  see  Waste. 


9.  Fulraer's  Appeal,  128  Pa.  St.  24,  Note:  29  L.RA.(N.S.)  232. 
18  Atl.  493, 15  A.  S.  R.  662. 


Note:  52  A.  S.  R.  933. 
And  see  Mines. 


11.  Rippe  V.  Badger,  125  la.  725, 
101  N.  W.  642, 106  A.  S.  E.  336. 
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best  and  probably  the  fairest  metihod  of  determining  extent  of  tiie 
accountability  of  a  cotenant  who,  instead  of  renting  out,  occupies 
and  uses  the  whole  to  the  exclusion  of  his  cotenants  and  thus  becomes 
himself  the  renter,  is  to  charge  him  with  all  reasonable  rent  for  such 
use  and  occupation  of  the  property  in  the  condition  it  was  when  he 
received  i^  and  to  hold  him  accountable  to  his  cotenants  for  their 
just  shares  of  such  rent.**  But  where  there  are  peculiar  circumstances 
in  the  case,  such  as  mining,  it  is  proper  to  have  an  account  of  issues 
and  profits  as  a  mode  of  adjustment.  The  best  mode  of  settling  such 
an  account,  and  one  which  is  perfectly  just,  supposing  the  tenant  to 
have  been  capable  and  faithful,  is  to  charge  him  with  all  his  receipts, 
and  credit  him  with  all  his  expenses,  on  account  of  the  operation  of 
the  mine.'*  In  such  a  case  whatever  injury  is  done  to  tiie  nonoperat' 
ing  tenant's  share  in  tlie  mining  property  is  deemed  to  be  fully  com- 
pensated by  allowing  him  his  share  of  the  value  of  the  ore  taken,  less 
his  proportionate  share  of  the  expense  in  extracting  it.**  Such  an 
occupying  cotenant  may  limit  his  accountability  for  rents  and  profits 
by  showing  the  amount  actually  received ;  but  wh^  he  fails  to  do  so, 
it  may  be  shown  by  competent  testimony  what  he  has  probably 
received,  and  evidence  of  the  fair  rental  value  of  the  premises  is  admis- 
sible for  that  purpose.*' 

31.  Liability  for  Interest. — ^After  demand  mode  and  refusal  to 
account,  a  tenant  in  possession  will  be  liable  to  pay  inter^t  upon  his 
ootenant's  share  from  the  date  of  demand  therefor.**  But  interest 
cannot  be  diarg^  in  addition  to  the  value  of  the  use  or  rental  of 
the  common  property  from  one  in  exclusive  possession  who  holds 
adveraely  to  his  cotenant,  where  no  demand  for  rent  was  made  prior 
to  the  bringing  of  the  action.^'   However  a  tenant  in  common  who 

12.  Inrd  V.  Bodine,  U  N.  J.  Eq.  839,  852  ;  29  L.B.A.(N.S.)  233;  18 
403,69Ain.Dee.  696;Kiiowlesv.  Har-  Ann.  Cas.  1088. 
zis,  5  B.  I.  402, 73  Am.  Dee.  77 ;  Cain  14.  Keys  «.  Pittsbtug  &  W.  Coal  Co., 
«.  Cain,  53  S.  C.  350,  31  S.  E.  278,  58  Ohio  St.  246,  50  N.  E.  911,  65  A. 
69  A.  S.  B.  863;  Early  v.  Friend,  16  S.  B.  754,  41  L.B.A.  681;  Fulmer's  Ap- 
Gnt  (Va.)  21,  78  Am.  Dec.  649;  Gra^  peal,  128  Pa.  St  24,  18  AU.  493,  15 
ham  V.  Pierce,  19  Grat.  (Va.)  28,  100  A.  8.  B.  662. 
Am.  Dee.  658.  Note:  91  A.  S.  R.  876. 

Notes:  78  Am.  Dee.  666,  668;  52  A.  16.  Cain  v.  Cain,  53  S.  C.  350,  31 
S.  B.  931;  28  LILA.  852, 853;  18  Ann.  S.  E.  278,  69  A.  S.  R.  863. 


18.  Bnffners  «.  Lewi&  7  Leigh  (Va.)  16.  HnfC  v.  McDonald,  22  Ga.  131, 

720, 30  Am.  Dec.  613;  Early  v.  Friend,  68  Am.  Dee.  487;  Early  «.  Friend,  16 

16  Grat  21, 78  Am.  Dec.  649;  Gr^am  Grat.  (Ta.)  21,  78  Am.  Dec  649. 

«.  Pierce,  19  Grat  (Va.)  28, 100  Am.  Notes:  28  L.R.A.  853  ;  29  11R.A. 

Dee.  658;  Williamaon  «.  Jones,  43  W.  (N.S.)  233;  18  Ann.  Cas.  1088. 

Ta.  662,  27  S.  E.  411, 64  A.  S.  B.  891,  As  to  the  right  to  interest  generally, 

88  UB.A.  694.  see  Inixbsst. 

Notes:  78  Am.  Dee.  668;  66  A.  S.  R.  17.  West  v.  Weyer,  46  Ohio  St  66, 

768;  91  A.  K.  R.  876,  878  ;  28  L.R.A.  18  N.  E.  537, 15  A.  8.  R.  552. 
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refuses  to  pay  any  portion  of  the  rents  which  he  collects  from  the 
common  property  is  liable  for  the  interest  thereon  from  the  date  of 
such  collection,  although  he  has  received  no  interest  himself.*^  Where 
one  tenant  stands  in  a  fiduciary  relation  to  his  cotenant,  it  is  a  rule 
in  some  jurisdictions  that  he  may  be  charged  with  compound  interest 
on  ail  rents  received  over  hb  just  share. ^'  Since  a  tenant  in  common 
who  receives  more  than  his  just  share  of  the  common  property  holda 
the  surplus  as  the  bailiff  of  his  cotenanta  who,  as  to  him,  are  his 
principals,  the  person  receiving  the  excess  is,  consequently,  bound 
to  pay  his  cotenants  the  actual  profits  which  he  has  mcuie  out  of  such 
excess,  as  well  as  the  excess  itself 

32.  Liens  and  Priorities. — It  ought  not  to  be  held  on  principle  that 
any  lien  or  incumbrance  arises  in  favor  of  one  cotenant  against  the 
share  or  interest  of  another  in  the  land  for  rents  due.  Such  liens 
would  be  indefinite  in  amount,  and  undisclosed  by  public  records, 
upon  which  third  persons  in  dealing  with  "the  owners  of  property 
ordinarily  have  a  right  to  rely..  They  would  greatly  injure  tenants 
in  common  by  impairing  the  market  value  of  their  interests,  because 
of  the  apprehension  on  the  part  of  persons  contemplating  the  purchase 
of  such  interests,  or  otherwise  dealing  with  them,  that  claims  for 
rents  might  be  established  as  superior  liens.  There  are  many  author- 
ities holding  that  no  such  liens  exist^  But  the  rule  has  been  laid 
down  that,  as  among  the  parties  themselves,  the  court  in  decreeing 
partition  has  the  power,  in  doing  full  justice  in  the  premises,  to  adjust 
all  demands  for  rent,  and  require  the  amount  found  due  to  be  settled 
from  the  share  of  the  proceeds  of  the  sale  of  the  property  coming  to 
the  cotenant  owing  the  rent.  This  rule  is  not  objectionable,  as  creating 
a  secret,  indefinite  lien,  to  the  prejudice  of  those  persons  dealing  with 
the  owners  of  the  property,  and,  therefore,  it  is  not  opposed  to  the 
rule  that  no  such  Uen  exists.*  The  reason  for  this  view  is  that  the 
increase  or  r^t  is  common  property  as  much  as  the  principal  or  the 

Notes:  28  L.B.A.  853;  29  L.B.A.  24  Ad.  414,  35  A.  S.  R.  413, 16  L.R.A. 
(N.S.)  234.  547;  Hogan  v.  McM^on,  115  Md.  195, 

18.  Tftrleton  v.  Goldthwaite,  23  Ala.  80  Ati.  695,  Aun.  Caa.  1912C  12G0; 
346,  58  Am.  Dec.  296;  Bates  v.  Hamil-  Yaughan  v.  Langford,  81  S.  C.  282,  62 
too,  144  Mo.  1,  45  S.  W.  641,  66  A.  8.  S.  E.  316,  128  A.  S.  B.  012,  16  Auu. 
R.  407.  Cas.  91. 

Notes:  15  A.  S.  R.  555;  68  A.  S.  R.  Notes:  29  L.R.A.(N.S.)   236:  16 

416;  29  L.R.A.(N.S.)  234.  Ann.  Cas.  94. 

19.  Note:  29  L.R.A.(N.S.)  234.  2.  Barns  v.  Dreyfus,  69  Miss.  211, 

20.  Huff  V.  McDonaJd,  22  Ga.  131,  11  So.  107,  30  A.  S.  R.  539;  HoUoway 
68  Am.  Dec.  487.  v.  HoUoway,  97  Mo.  628,  11  S.  W. 

Note:  18  Ann.  Cas.  1088.  233,  10  A.  S.  R.  339;  Vaughan  v. 

See  supra,  par.  8,  as  to  the  relation  Langford,  81  S.  C.  282,  62  S.  E.  316, 
of  trust  and  confidence  between  coten-  128  A.  S.  R.  912,  16  Ann.  Cas.  9L 
ants.  Notes:  35  A.  S.  R.  417;  16  L.RA. 

1.  Bird  V.  Bird,  15  FU.  424,  21  Am.  547  ;  29  LJl.A.(N.S.)  237;  16  Ana. 
Rep.  206;  Flack  v.  Gk»neU,  76  Md.  88,  Cas.  94. 
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original  estate.  Therefore,  when  one  takes  of  the  increase  or  rents 
he  takes  a  part  of  tiie  common  fund  or  property,  and  it  may  well  be 
said  that  there  is  on  his  part  an  implied  agreement  to  have  what  he 
has  received  applied  on  his  share,  or  that  on  division  he  will  bring  it 
in,  to  the  end  that  it  may  be  charged  to  him  on  division.  A  court 
of  equity  works  out  this  result,  it  is  said,  through  the  operation  of 
an  equitable  lien.'  The  rule  is  well  settled  that  any  claim  which  a 
tenant  in  common  may  have  against  his  cotenanVs  interest  for  rents 
and  profits  received  by  him,  whether  or  not  the  claim  constitutes  a 
hen,  is  subordinate  to  the  rights  of  third  persons,  either  as  henors, 
purchasers,  or  otherwise;*  although  in  some  jurisdictions  priority  is 
given  to  the  lien  of  a  cotenont  as  against  a  mortgagee  of  the  lienee.*^ 

Right  to  Value  of  Improvements  and  Repairs 

33.  In  General. — The  question  whether  compensation  is  to  be 
allowed  to  a  tenant  in  common,  who  has  made  improvements  upon 
the  common  estate,  as  against  his  cotenant,  is  one  that  is  often  attended 
with  much  difficulty.  Not  to  allow  it,  when  the  improvements  are 
valuable,  in  many  cases  is  highly  inequitable;  yet  no  fixed  rule  of 
universal  application  can  be  laid  down  on  the  subject,  for  in  some 
cases,  though  the  improvements  may  add  to  the  permanent  value  of 
the  estate,  it  might  be  undesirable,  inconvenient,  or  even  nunous, 
for  the  cotenant,  who  has  not  concurred  in  the  improvements,  to  meet 
his  share  of  the  expense.'  Generally  speaking,  where  one  of  several 
cotenants  makes  improvements  on  the  common  property  without  the 
consent  of  the  others,  neither  the  property  nor  his  cotenants  are  charge- 
able as  a  matter  of  right  with  their  value,  or  the  expenses  inexured 
in  making  them.'    To  this  general  rule  there  are  well-established 

3.  Note:  16  Ann.  Cas.  94.  A.  S.  R.  500,  36  L.R.A.  753;  Holt  v. 

4.  Biid  V.  Bird,  15  FU.  424,  21  Am.  Couch,  125  N.  C.  456,  34  S.  E.  703,  74 
Rep.  296;  Flaek  v.  Gosnell,  76  Md.  88,  A.  S.  R.  648;  Gjerstadengen  «.  Hart- 
24  AU.  414,  35  A.  S.  R.  413, 16  L.R.A.  zell,  9  N.  D.  268,  83  N.  W.  230,  81  A. 
547;  Burns  v.  Dreyfas,  69  Miss.  211,  S.  R.  575;  Hancock  v.  Day,  1  McMul. 
11  So.  107,  30  A.  S.  R.  539;  Morgan  Eq.  (S.  C.)  69,  36  Am.  Dec.  293; 
v.  Long,  73  Miss.  406,  19  So.  98,  55  Thurston  ti.  Dickinson,  2  Rich.  Eq.  (S. 
A.  S.  R.  541;  Vaughan  v.  Langford,  81  C.)  317,  46  Am.  Dee.  56;  Buck  v.  Mar- 
S.  C.  282,  62  S.  E.  316,  128  A.  S.  E.  tin,  21  S,  C.  590,  53  Am.  Rep.  702; 
912, 16  Ann.  Cas.  01.  Johnson  v.  Pelot,  24  S.  C.  255,  58  Am. 

Notes:   29  Ii^A,(N.S.)   238;  16  Rep.  253;  Ballou  r.  Ballou,  94  Va.  350, 

Ann.  Cas.  95.  26  S.  E.  840,  64  A.  S.  R.  733;  Leake  v. 

6.  Note:  16  Ann.  Cas.  95.  Hayes,  13  Wash.  213,  43  Pac.  18,  52 

6.  Mooie  V.  Williamson,  10  Rich.  Eq.  A.  S.  R.  34;  Ward  v.  Ward's  Heirs,  40 
(S.  C.)  323,  73  Am.  Dec.  93;  Buck  v.  W.  Va.  611,  21  S.  E,  746,  52  A,  S.  R. 
Martin,  21  S.  C.  590,  53  Am.  Rep.  702.  911,  29  L.R.A.  449. 

Note:  29  L.R.A.  45L  Notes:  27  Am.  Dec.  355;  4  A.  S.  R. 

7.  Louvalle  v.  Menard,  1  Gilman  733  ;  57  A.  S.  B.  505  j  60  A.  S.  R.  199; 
(III.)  39,  41  Am.  Dec.  161 ;  Cosgrif!  v.  69  A.  S.  R.  869;  101  A.  S.  R.  232  ;  29 
Fobs,  152  N.  Y.  104,  46  N.  E.  307,  57  L.R.A.  449,  452. 
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exceptions,  as,  for  example,  where  improvements  are  made  by  a  tenant 
in  common,  who  has  reason  to  believe,  and  does  honestly  believe,  that 
he  has  fee-simple  title  in  severalty  to  the  land  so  improved ;  *  or  where 
the  improvements  have  been  erected  under  circumstances  which  would 
make  it  a  great  and  obvious  hardship  upon  the  improving  tenant  to 
deprive  him  entirely  of  tiieir  benefit.'  A  rule  has  been  stated  that 
expenses  incurred  by  a  co-owner  eis  manager  of  the  estate  held  in 
common  must  be  borne  ratably  by  the  other  cotenonts,  where  such 
expenses  are  incurred  in  making  useful  improvements,  there  being 
no  objection  raised  at  the  time.^"  While  this  has  been  declared  to  be 
a  rule  of  the  civil  law  and  not  of  the  common  law,**  the  deficiency  of 
the  common  law  in  this  reject  is  generally  corrected  by  the  operation 
of  the  rule  in  equity  to  the  effect  that  where  an  owner  of  land  pur- 
posely stands  by  and  permite  another  to  expend  money  in  improving 
property  in  which  he  has  an  interest,  he  is  deemed  to  be  a  delinquent, 
and  will  be  compelled  to  surrender  his  right  on  receiving  compen- 
sation, or  else  to  pay  for  the  improvement.  In  such  cases  there  is 
always,  however,  some  ingredient  which  would  make  it  a  fraud  oa 
the  part  of  the  owner  of  the  lan^  to  insist  on  his  legal  right.  But  on 
the  other  hand,  equity  will  not,  on  the  mere  pretext  of  silence,  relievo 
one  who  is  fully  acquainted  with  his  rights,  or  has  the  means  of  becom- 
ing so,  and  yet  wilfully  proceeds  in  expending  money  on  the  land 
of  another  without  obtaining  or  asking  his  consent.*'  The  general 
rule  also  is  that  one  cotenant  is  entitied  to  contribution  from  another 
for  necessary  repairs  and  improvements  made  with  the  assent  of  the 
other.** 

34.  Improvements  as  Affecting  Value  of  Property.— In  determin- 
ing whether  an  improving  cotenant  should  be  recompensed  for  hia 
improvements,  as  reflected  in  the  increased  value  of  the  common 
premises,  all  the  circumstances  attending  their  erection,  their  nature, 
and  their  relation  to  the  estate  improved,  and  to  the  other  cotenants, 
are  to  be  considered.  Where  it  appears  that  the  improvements  are 
permanent  and  useful  to  the  common  estate,  and  the  cotenants  are 
not  excluded  from  the  enjoyment  of  their  property,**  and  where, 
otherwise,  the  drcumstanoes  are  such  that  an  improving  cotenant 

8.  Buck  V.  Martin,  21  S.  C.  590,  53  11.  Kidder  v.  RirEord,  16  Vt  1G9, 
Am.  Rep.  702;  Johnson  v.  Pelot,  24  42  Am.  Dec.  504. 

S.  C.  255,  58  Am.  Rep.  253.  Note :  29  LJI.A.  450. 

Notes:  4  A.  S.  R,  733  ;  29  L.R.A.     12.  Crest  tj.  Jack,  3  Watts  (Pa.) 

452,  453,  454.  -238,  27  Am.  Dec.  353.  And  see  Im- 

9.  Back  V.  Martin,  21  S.  C.  590,  53  pik)vb»ent8. 

Am.  Rop,  702;  Johnson  «.  Pelot,  24  B.     13.  Hogan  v.  McMahon,  115  Md. 

C.  255,  58  Am.  Rep.  253.  195,    80  Atl.  695,  Ann.  Caa.  1912C 

Note:  29  L.R.A.  453.  1260. 

10.  Percy  v.  Millandon,  6  Mart.  N.  14.  Wolfe  v.  Childs,  42  Colo.  121,  94 
S.  (La.)  616, 17  Am.  Dec.  196.  Pae.  292,  126  A.  S.  B.  152;  Hdenicea 

Note:  29  L.R.A.  450.  v.  Meyer,  138  Ga.  457,  75  S.  E.  586. 
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should  have  aD  allowance  for  the  improvements  placed  on  the  com' 
mon  property,  the  rule  ia  that  he  should  be  allowed  for  his  im- 
provements the  amount  which  they  have  increased  the  vbIug  of  the  *^ 
property  and  not  alone  their  actual  cost.**  And  so  where  the  Im- 
provements and  repairs  are  necessary  for  the  ordinary  enjoyment 
of  the  property,  and  they  have  been  made  in  good  faith  and  without 
any  apparent  design  to  prejudice  any  of  the  co-owners  in  their  right 
to  partition  or  otherwise,"*  or  where  they  are  in  the  nature  of  restora- 
tions and  not  in  the  line  of  new  and  steange  enterprises,  or  where 
what  was  done  was  natural  and  normal  to  the  use  and  character  of 
the  property  and  such  as  co-owners  of  equal  abiUty  might  be  expected 
to  join  in  making,  and  there  is  no  question  of  unfairness,  the  improv- 
ing cotenant  should  be  allowed  the  value  of  such  improvements.*' 
But  it  is  obvious  that  improvements  which  are  unnecessary,  expensive, 
useless,  fanciful,  or  ornamental,  and  made  with  the  design  to  render 
it  out  of  the  power  of  the  proprietor  to  pay  for  them,  and  in  order  to 


45  L.R.A.(N.S.)  738;  Ruffners  k.  79  la.  722,  45  N.  W.  299,  18  A.  S.  E. 
Lewis,  7  Leigh  (Va.)  720,  30  Am.  Dec  392,  8  L,R.A,  289;  Fenton  t».  Miller, 
513.  116  Mich.  45,  74  N.  W.  384,  72  A.  S. 

Note:  65  A.  S.  R.  768.  R.  502;  Carson  v.  Broady,  56  Neb. 

15.  Laavalle  v.  Menard,  1  Oilman  648,  77  N.  W.  80,  71  A.  S.  R.  691; 
(III.)  39,  41  Am.  Dee.  161;  Howey  u.  Ford  v.  Knapp,  102  N.  Y.  135,  6  N.  B. 
Goings,  13  lU.  95,  54  Am.  Dec.  427  ;  283,  55  Am.  Rep.  782;  Cosgriff  v.  Fobs, 
Heppe  V.  Szczepanski,  209  111.  88,  70  152  N.  T.  104,  46  N.  E.  307,  57  A.  S. 
N.  E.  737, 101  A.  B.  R.  221;  Peden  v.  R.  500,  36  L.R.A.  753;  Holt  v.  Conch, 
Gavins,  134  Ind.  494,  34  N.  E.  7,  39  A.  125  N.  C.  456,  34  S.  E.  703,  74  A.  8. 
S.  R.  276;  Fenton  v.  Miller,  116  Mich.  R.  648;  Moore  v.  Thorp,  16  R.  L  655, 
45,  74  N.  "W.  384,  72  A.  S.  R.  502;  19  Atl.  321,  7  L.R.A.  731;  Moore  v. 
Moore  ti.  Williamson,  10  Rich.  Eq.  (S.  Williamson,  10  Rich.  Eq.  (S.  C.)  323, 
C.)  323,  73  Am.  Dec.  93;  Buck  v.  Mar-  73  Am.  Dec.  93;  Buck  v.  Martin,  21 
tin,  21  S.  C.  590,  53  Am.  Rep.  702;  S.  C.  590,  53  Am.  Rep.  702;  Johnson 
Cain  V.  Cain,  53  S.  0.  350,  31  S.  E.  v.  Pelot,  24  S.  C.  255,  58  Am.  Rep. 
278,  69  A.  S.  R.  863;Vaughan  r.  Lang-  253;  Vaughan  v.  Langford,  81  S.  C. 
ford,  81  S.  C.  282,  62  S.  E.  316, 128  A.  282,  62  S.  E.  316,  128  A.  S.  R.  912, 
S.  R.  912,  16  Ann.  Cas.  91;  Ballou  v.  16  Ann.  Cas.  91;  Ballon  v.  Ballon,  94 
BaUou,  94  Va.  350,  26  S.  E.  840,  64  A.  Va.  350,  26  S.  E.  840,  64  A.  S.  R.  733; 
S.  R.  733;  Ward  v.  Ward's  Heirs,  40  Leake  v.  Hayes,  13  Wash.  213,  43  Pac. 
W.  Va.  611,  21  S.  E.  746,  52  A.  S.  B.  48,  52  A.  S.  R.  34;  Ward  v.  Ward's 
911,  29  L.R.A.  449.  Heirs,  40  W.  Va.  611,  21  S.  E.  746,  52 

Notes:  41  Am.  Dec.  165;  57  A.  S.  R.  A.  S.  B.  911,  29  L^.A.  449;  Stewart 
505;  72  A.  S.  R.  507;  74  A.  S.  B.  654;  «.  Stewart,  90  Wis.  516,  63  N.  W.  886, 
7  L.R.A.  731 ;  29  L.R.A.  454.  48  A.  S,  R.  949. 

16.  Helmken  v.  Meyer,  138  Ga.  457,  Notes:  52  A.  S.  R.  936,  938,  939;  71 
75  S.  E.  586,  45  L.RA..(N.S.)  733;  A.  S.  R.  697;  72  A.  S.  R,  507  ;  91  A.  S. 
LauvaUe  v.  Menard,  1  Oilman  (111.)  R.  879;  7  L.R.A.  731;  29  LJElJL  450, 
39,  41  Am.  Dec.  161 ;  Howey  v.  Goings,  452,  453,  454,  456. 

13  111.  95,  54  Am.  Dec.  427;  Kurtz  v.  17.  Ford  o.  Knapp,  102  N.  Y.  135, 
Hibner,  55  III.  514,  8  Am.  Rep.  665;  6  N.  E.  283,  55  Am.  Rep.  782;  Cosgrifl 
Martindale  v.  Alexander,  26  Ind.  104,  v.  Foss,  152  N.  T.  104,  N.  E.  307, 
89  Am.  Dee.  458;  Eillmer  v.  Wuchner,  57  A.  S.  R.  500,  36  L.RA.  753. 
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cause  an  abandonment  of  his  claim,^*  or  which  are  made  solely  for 
the  purpose  of  increasing  tiie  business  of  the  occupying  cotenant,  will 
not  be  allowed." 

35.  Personal  Liability  of  Other  Cotenants. — ^For  improvementB 
made  by  a  cotenant  he  cannot  maintain  any  action  which  will  result 
in  a  personal  judgment  against  any  of  his  fellow  tenants,  unless  he 
can  prove  an  express  promise  to  pay  him,  or  such  a  state  of  circum- 
stances that  a  promise  should  be  implied;  but  it  is  a  rule  that  such 
a  promise  will  not  be  implied  merely  from  the  making  of  the 
improvements  or  from  their  utility  or  necessity.^  Otherwise,  the 
owner  of  a  moiety  of  real  property  might  subject  his  co-owners  to 
grievous  burdens,  which  they  would  be  unable  to  meet,  and  their 
personal  liability  might  continue,  in  some  cases,  after  the  property 
had  been  lost  to  them,  or  wholly  appropriated  in  payment  of  the 
claims  created  against  it.^  On  the  other  hand,  there  is  no  doubt  that 
one  cotenant  may  authorize  another  to  improve  tibe  common  property 
at  their  joint  expense,  or,  after  such  improvement  has  been  made, 
he  may  agree  to  contribute  his  share  of  the  expen^  and  that  any 
express  promise  made  by  either  cotenant  to  the  other  is  enforceable 
to  the  same  extent  and  in  like  manner  as  if  the  parties  were  not 
cotenants.  But  an  express  promise  to  pay  for  improvements  is  not 
indispensable  to  the  liability  of  one  cotenant  to  another  for  his  share 
of  the  expenses  thereof.  The  circumstances  of  the  case  may  show 
that  when  the  improvements  were  made,  all  the  parties  in  interest 
must  have  understood  that  the  expense  of  making  them  was  a  joint 
burden  to  be  borne  by  all;  and  a  promise  on  the  part  of  each  to  pay 
for  his  share  must  be  implied,  and  this  implied  promise,  like  any 
ol^er,  may  support  an  action,  if  there  is  a  breach  thereof.* 

36.  Rights  under  Betterment  Acts. — It  is  a  familiar  principle  that 
under  the  common  law,  the  owner  of  the  fee  is  the  owner  of  all  the 
structures  and  improvements  on  the  land ;  that,  therefore,  one  making 
improv^ents  upon  the  land  of  anotlier  would  lose  his  improvemfflita 

18.  Whitledge  v.  Wait,  Sneed  (Ky.)  Crest  v.  Jack,  3  Watts  (Pa.)  238,  27 
335,  2  Am.  Dec.  721.  Am.  Dec.  353;  Thurston  v.  Dickinson, 

Note:  29  L.R.A.  449.  2  Rich.  Eq.  (S.  C.)  317,  46  Am.  Dec 

19.  Wolfe  V.  ChUds,42  Colo.  121,94  56;  Ballou  v.  BaUou,  94  Va.  350,  26 
Pac.  292,  126  A.  S.  R.  152;  Cos^tf  v.  S.  B.  840,  64  A.  S.  R.  733;  Ward  v. 
Toss,  152  N.  Y.  104,  46  N.  E.  307,  57  Ward's  Heirs,  40  W.  Va.  611,  21  S.  E. 
A.  S.  R.  500,  36  LJI.A,  753;  Moore  v.  746,  52  A.  S.  R.  911,  29  L.R^.  449; 
Thorp,  16  R.  I.  655,  19  Atl.  321,  7  Henrikson  v.  Henrikson,  143  Wis.  314, 
L.RA..  731.  127  N.  W.  962,  33  L.R.A.(N.S.)  534. 

Note:  29  L.R.A.  449.  Notes:  52  A.  S.  B.  935;  91  A.  S.  &. 

20.  Louvalle  v.  Menard,  1  Oilman  879. 

(ni.)  39,  41  Am.  Dec.  161;  Graham  v.      1.  Note:  52  A.  S.  R.  935. 
Graham,  6  T.  B.  Mon.  (Ky.)  561,  17     2.  Hogan  «.  McMahon,  115  Md.  195, 
Am.  Dec.  166;  Nelson  v.  Clay,  7  J.  J.  80  Atl.  695,  Ann.  Cas.  1912C  126(». 
Uanh.  (Ky.)  138,  23  Am.  Dec.  387;     Note:  52  A.  S.  R.  935. 
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on  recovery  of  the  land  from  him  by  the  true  owner,  and  he  was 
without  remedy.  In  certain  jurisdictions  what  are  sometimes  called 
betterment  acts  have  been  enacted  to  relieve  this  condition  and  give 
a  remedy.  It  has  been  held  that  a  betterment  act  vea  not  intended, 
however,  to  furnish  a  remedy  for  a  tenant  in  common  who  made 
improvements  on  the  common  property;  and  accordingly,  that  after 
a  judgment  against  a  cotenant  in  partition,  he  cannot  invoke  the 
provisions  of  a  betterment  statute  to  the  effect  that  after  final  judgment 
in  favor  of  a  plaintiff  in  "an  action  to  recover  lands  and  tenements'' 
the  defendant,  in  certain  cases,  is  entitied  to  maintain  an  action  to 
recover  for  improvements  put  upon  the  land,  since  an  action  Jot 
partition,  it  is  said,  is  not  an  action  to  recover  lands  in  the  sense  of 
such  a  statute.'  On  the  other  hand,  it  has  been  ruled  that  a  tenant 
in  common  who  has  improved  the  land  in  good  faith,  under  the  ^ 
belief  that  he  was  the  sole  owner,  is  entitled  to  pay  for  hia  improve- 
ments by  the  terms  of  a  betterment  act.* 

37.  Right  of  Improver  or  His  Grantee  to  Have  Improved  Part  Set 
Off  to  Him. — It  is  a  general  rule  that,  if  one  tenant  in  common  in 
good  faith  deals  with  a  part  of  the  common  property  as  if  be  were  the 
sole  owner  them}f,  and  erects  improvements  thereon,  he  will,  on  a 
partition,  be  allowed  to  retain  the  portion  improved,  and  equity  will 
so  assign  it,  if  Uiereby  no  prejudice  is  involved  to  the  just  rights  of 
his  cotenants.*  And  if  the  improvements  are  made,  not  by  the  orig- 
inal tenant  in  common,  but  by  his  grantee,  the  latter  should  have  the 


9.  HaU  V.  Boatwright,  58  8.  C  644,  Foss,  152  N.  Y.  104,  46  N.  E.  307,  57 
36  S.  E.  1001,  79  A.  S.  R.  864.  A.  S.  R.  500,  36  L.R^.  753;  Holt  v. 

Note :  79  A.  S.  R.  869.  Conch,  125  N.  C.  456,  34  S.  E.  703,  74 

And  see  Impeovements.  A.  S.  R.  648 ;  Kelsey's  Appeal,  113  Pa. 

4.  Shepherd  v.  Jernigan,  51  Ark.  St.  119,  5  Atl.  447,  57  Am.  Rep.  444; 
275, 10  S.  W.  765, 14  A.  S.  R.  50.  Buck  v.  Martin,  21  S.  C.  590,  53  Am. 

5.  Donnor  v.  Quartermas,  90  Ala.  Rep.  702  j  Johnson  v.  Pelot,  24  S.  C. 
164,  8  So.  715,  24  A.  S.  R.  778;  Ferris  255,  58  Am.  Rep.  253;  Vaughan  v. 
V.  Montgomery  Land  &  Imp.  Co.,  94  Langford,  81  S.  C.  282,  62  S.  E.  316, 
Ala.  557,  10  So.  607,  33  A.  S.  R.  146;  128  A.  S.  R.  912,  16  Ann.  Caa.  91; 
Helmken  v.  Meyer,  138  ^a.  457,  75  S.  Robinson  v.  McDonald,  11  Tex.  385, 
E.  586,  45  L.R.A.(N.S.)  738;  Louvalle  62  Am.  Dec.  480;  Boone  v.  Knox,  80 
t..  Menard,  1  Oilman  (111.)  39,  41  Am.  Tex.  642,  16  S.  W.  448,  26  A.  S.  R. 
Dee.  161;  Howey  v.  Goings,  13  111.  95,  767;  Ballou  v.  Ballou,  94  Va.  350,  26 
54  Am.  Dec.  427;  Martindale  v.  Alex-  S.  E.  840,  64  A.  S.  R.  733;  Leake  v. 
ander,  26  Ind.  104,  89  Am.  Dec.  458;  Hayes,  13  "Wash.  213,  43  Pac.  48,  52 
Patrick  v.  Marshall,  2  Bibb  (Ky.)  40,  A.  S.  R.  34;  Ward  v.  Ward's  Heirs, 
4  Am.  Dec.  670;  Nelson's  Heirs  v.  40  W.  Va.  611,  21  S.  E.  746,  52  A.  S. 
Clay's  Heirs,  7  J.  J.  Marsh.  (Ky.)  138,  R.  911,  29  L.R.A.  449. 

23  Am.  Dee.  387;  Kenton  Ins.  Co.  v.  Notes:  41  Am.  Dec.  165;  33  A.  S. 
Wigginton,  89  Ky.  330, 12  S.  W.  668,  R.  156;  52  A.  S.  R.  41,  938  ;  64  A.  S. 
7  L.R.A.  81;  Carson  v.  Broady,  56  R-  736;  74  A.  S.  R.  654  ;  79  A.  S.  R. 
Neb.  648,  77  N.  W.  80,  71  A.  S.  R.  869;  91  A.  S.  R.  888;  7  LJLA.  731: 
691;  Town  v.  Needham,  3  Paige  (N.  29  Lit  A.  452,  464. 
T.)  546,  24  Am.  Dee.  246;  CoegriS  v. 
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benefit  of  the  s&me  measure  of  protection  which  a  court  of  equity 
would  have  afforded  to  his  grantor  if  no  conveyance  had  been  made.* 
The  authorities  generally,  both  in  cases  where  compensation  for 
improvements  is  allowed,  and  in  cases  where  the  improved  portion 
of  the  estate  is  allotted  to  the  cotonant  who  has  expended  his  labor  and 
capital  thereon,  treat  the  fact  that  the  improvements  were  made  by 
one  who  supposed  himself  to  be  legally  entitled  to  the  whole  premises, 
as  an  equitable  consideration  in  his  favor; '  the  equity  of  a  cotenant 
to  have  the  part  of  the  common  property  which  he  has  improved 
allotted  to  him  on  a  partition  is  not  nece^arily  founded  upon  the  idea 
that  he  made  the  improvements  with  the  consent,  express  or  implied, 
of  bis  cotenants.^  There  is  authority  for  the  rule  tliat  such  improve- 
ments ai'e  a  part  of  the  realty,  and  must  be  treated  as  such  in  a  pro- 
ceeding for  partition,  and  included  in  estimating  the  value  of  the 
property  in  like  manner  as  if  all  the  cotenants  had  paid  their  share 
thereof,  and  therefore  that  they  cannot  be  set  aside  to  the  cotenant 
making  them,  except  upon  condition  of  charging  him  with  the  full 
value  of  the  land  set  apart  to  him,  including  its  enhancement  from 
such  improvements.*  It  cannot  be  said,  however,  that  a  tenant  in 
common,  by  acquiring  an  equitable  claim  for  improvements  to  the 
common  property,  enlarges  his  proportionate  or  fractional  share  in 
the  improved  property.'" 

38.  Other  Remedies  for  Securing  Reimbursement  for  Improve- 
ments.— While  an  improving  tenant  in  common  has  no  right  to  insist 
upon  remaining  in  the  exclusive  possession  of  the  property  until 
reimbursed  or  indemnified  for  ^is  expenditures,^^  in  certain  cases,  as, 
for  example,  where  the  improvements  made  in  good  faith  add  a  per- 
manent value  to  the  entire  estate,  or  are  needful  reparations,  equity 
may  not  only  give  him  a  claim  for  contribution  against  the  other 
joint  owners,  with  respect  to  their  proportionate  shares  of  the  amount 
thus  expended,  but  may  also  create  a  lien  as  security  for  such  demand 
upon  the  undivided  shares  of  the  other  proprietors.^*  Another  mode  of 

6.  Ferris  «.  Montgomerf  Land  &  mind.  The  improvement  becomes  real 
Imp.  Co.,  94  Ala.  657,  10  So.  607,  33  property  as  between  the  cotenants,  ac- 
A.  S.  R.  146.  cordingf  to  the  rule  distinguishing  per- 

7.  Ferris  v.  Montgomery  Land  &  sonal  property  from  realty  generally; 
Imp.  Co.,  94  Ala.  557,  10  So.  607,  33  and  title  thereto  vests  in  all  the  ten- 
A.  S.  B.  146.  ants  in  common  in  the  same  propor- 

8.  Donnor  v.  Quartermaa,  90  Ala.  tion  that  they  held  title  to  the  prop- 
164,  8  So.  715,  24  A.  S.  R.  778 j  Ferris  erty  as  miimproved. 

V.  Montgomery  Land  &  Imp.  Co.,  94  Note:  45  L.R.A.(N.S.)  739. 

Ala.  557,  10  So.  607,  33  A.  S.  R.  146.  11.  Crest  v.  Jaek,  3  Watts  (Pa.) 

9.  Note:  52  A.  S.  R.  938.  And  see  238,  27  Am.  Dec.  353. 
Pabtitioh.  Notes:  41  Am.  Dec  165;  52  A.  S. 

10.  A  clear  distinction  between  the  R.  937. 

improvement  itself  and  the  ootenant's  12.  Williams  v.  Harlan,  88  Md.  1, 
right  to  contribution  must  be  kept  in  41  Atl.  51,  71  A.  S.  B.  394;  Hogaa  «. 
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securing  compensation  for  improvements  ia  to  present  them  as  a 
-set-off  against  the  plaintiff  in  a  suit  or  proceeding  wherein  he  seeks 
to  recover  for  rents  and  profits  or  for  the  use  and  occupation  of  the 

common  property.  Their  consideration  is  relevant  in  such  a  pro- 
ceeding, whether  they  are  presented  as  a  set-off  or  not,  because,  as  a 
general  rule,  a  cotenant  will  not  be  permitted  to  recover  for  the  use 
and  occupation  of  the  property  its  value  in  its  improved  condition  as 
against  one  who  has  made  the  improvements,  and  who  has  not  been 
reimbursed  therefor.'*  But  in  order  to  be  allowed  for  the  improve- 
ments, as  against  the  rents  and  profits,  it  should  appear  either  that 
such  improvements  were  necessary,  or  that  they  were  of  permanent 
value  to  the  common  property.^*  In  an  action  for  an  accounting 
between  tenants  in  common,  if  the  occupying  cotenant  claims  com- 
pensation, the  statute  of  limitations  cannot  be  relied  on  to  defeat  a 
claim  for  rents  and  profits  because  in  an  accounting  between  cotenants 
improvements  are  regarded  as  paid  for  pro  tanto  by  the  rents  as  they 
accrue.'" 

39.  Right  to  Value  of  Repairs. — ^At  common  law  no  action  lies 
against  a  cotenant  by  one  who  has  expended  more  than  his  share  in 

repairing  the  common  property;  and  in  some  states  this  is  the  rule, 
even  when  the  expenditure  was  necessary  to  keep  the  property  from 


McMahon,  115  Md.  195,  80  Atl.  695,  Pierce,  19  Gh-ftt  (Va.)  28,  100  Am. 
Ann.  Cas.  1912C  1260;  Leake  ti.  Dec.  658;  Stewart  v.  Stewart,  90  Wis. 
Hayes,  13  Wash.  213,  43  Pac.  48,  52  516,  63  N.  W.  886,  48  A.  S.  R.  949. 
A.  S.  R.  34;  Ward  v.  Ward's  Heirs,  Notes:  78  Am.  Dec.  668;  12  A.  S. 
40  W.  Va.  611,  21  S.  E.  746,  52  A.  S.  R.  390;  48  A.  8.  R.  953;  52  A.  S.  B. 
R.  911,  29  L.R.A.  449.  937;  69  A.  S.  R.  869;  72  A.  S.  R.  507; 

Notes:  71  A.  S.  R.  399;  91  A.  S.  136  A.  S.  R.  778;  28  LJI.A.  854,  855, 
R.  879;  29  L.R.A.  456,  459.    See  also  856;  29  L.R.A.(N.S.)  234,  235;  18 
CONTBiBUTioir.  vol.  6,  pp.  1049,  1050,  Ann.  Cas.  1089. 
as  to  this  right  generally  as  between     14.  Notes:  28  L3.A.  855;  18  Ann. 
cotenants.  Cas.  1087. 

13.  Goodenow  v.  Ewer,  16  Cal.  461,  15.  Cain  «.  Cain,  53  8.  C.  350,  31 
76  Am.  Dec.  540;  Wolfe  v.  Childs,  42  S.  E.  278,  69  A.  S,  R.  863;  Taughan  v. 
Colo.  121,  94  Pac  292,  126  A.  S.  R.  Langford,  81  S.  C.  282,  62  S.  E.  316, 
152;  Peden  v.  Caving,  134  Ind.  494,  128  A.  S.  E.  912,  16  Ann.  Cas.  91. 
34  N.  E.  7,  39  A.  S.  R.  276;  Frye  v.  And  see  LiuiTATioir  Of  Actions. 
GuUion,  143  la.  719,  121  N.  W.  563,  16.  Benson  u.  Thompson,  27  Me. 
21  Ann.  Cas.  285;  Graham's  Heirs  v.  470,  46  Am.  Dec  617;  Calvert  v.  Aid- 
Graham,  6  T.  B.  Mon.  (Ky.)  561,  17  rich,  99  Mass.  74,  96  Am.  Dec  693; 
Am.  Dec.  1G6;  Nelson's  Heirs  v.  Clay's  Wiggin  o.  Wiggin,  43  N,  H.  561,  80 
Heirs,  7  J.  J.  Marsh.  (Ky.)  138,  23  Am.  Dec  192;  Mumford  v.  Brown,  6 
Am.  Dec  387;  Fenton  v.  MUler,  116  Cow.  (N.  Y.)  475,  16  Am.  Dec.  440; 
Mich.  45, 74  N.  W.  384,  72  A.  S.  R.  502 ;  Moss  tJ.  Rose,  27  Ore.  595,  41  Pac  666, 
Hall  u.  Boatwright,  58  S.  C.  544,  36  50  A.  S.  R.  743;  Kidder  o.  Riiford,  16 
S.  E.  1001,  79  A.  S.  R.  864;  Vaughan  Vt.  172,  42  Am.  Dec  504. 
V.  Langford,  81  S.  C.  282,  62  S.  E.  Notes:  16  Am.  Dec^443;  52  A.  S.  R. 
316,  128  A.  S.  R.  912,  16  Ana.  Cas.  035.  As  to  the  righte  and  liabilities 
SI;  Raffners  v.  Lewis,  7  Leigh  (Va.)  of  part  owners  of  ships,  set  the  title 
720,  30  Am.  Dec'  513;  Graham  v.  Ships  ash  Shippiko. 
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going  to  ruin.**   In  other  states  repairs  essential  to  the  preservation 

of  the  property  may  be  made  at  the  expense  of  the  cotenants,  in  pro- 
portion to  their  respective  diares,  without  their  consent,  especially 
if  such  consent  is  unreasonably  withheld  after  due  request.  It  ia 
strictly  limited  to  repairs,  however,  and  does  not  extend  to  improve- 
ments not  essential  to  protect  the  property,  but  designed  to  enhance 
its  value.**  In  generaJ,  if  an  action  or  bill  for  an  accounting  for 
rents  and  profits,  or  a  suit  for  partition,  is  brought  against  a  coten- 
ant,  he  wiU  be  allowed  any  amount  expended  for  necessary  repairs,** 
on  the  general  equitable  principle  that  one  who  seeks  equity  must  do 
equily,  and  that  where  a  cotenant  comes  into  a  court  of  chancery 
to  demand  rents  and  profits  of  a  bona  fide  occupant  of  land,  he  must 
pay  for  betterments.**  This  rule  would,  of  course,  have  no  applicar 
tion  where  the  repairs  were  unnecessarily  made,  or  where  they  did 
not  add  to  rental  or  permanent  value  of  the  property.*  Anciently 
the  writ  de  repartione  was  brought  by  one  tenant  to  recover  of  h^ 
cotenant  a  due  proportion  of  the  expense  of  making  proposed  repairs, 
but  this  writ  has  now  become  practically  obsolete.* 

y.  Adversb  Possession  of  Common  Pbopsbty 


Between  Cotenants 

40.  In  General. — ^When  a  cotenant  doming  as  such  enters  on  the 

common  land  he  is  exercising  a  right  which  his  title  gives  him ;  and 
his  resulting  possession  is  presumed  to  be  consistent  with  his  assumed 
title,  and  therefore  to  be  the  possession  of  his  cotenants  and  him- 
self.' This  proposition  is  based  upon  the  supposition  that  the  entry 

17.  Cosgriff  V.  Fosa,  152  N.  Y.  104,  R.  746;  52  A.  S.  R.  933;  29  L.R.A. 
46  N.  E.  307,  57  A.  S.  R.  500,  36  (N.S.)  234;  18  Ann.  Gas.  1089. 
L.R.A.  753.  20.  Note:  16  Am.  Dec.  443. 

18.  Brown  v.  Cooper,  98  la.  444,  67  1.  Israel  v.  Israel,  30  Md.  120,  96 
N.  W.  378,  60  A.  S.  R.  190,  33  L.R.A.  Am.  Dec.  571. 

61 ;  Schmidt  «.  Constans,  82  Minn.  347,  Notes:  29  L.RA..  458;  29  L.R.A. 

85  N.  W.  173,  83  A.  S.  R.  437;  Mum-  (N.S.)  235. 

ford  V,  Brown,  6  Cow.  (N.  Y.)  473,  2.  Calvert  v.  Aldrich,  99  Mass.  74, 

16  Am.  Dec.  440;  Cosgriff  v.  Foss,  152  96  Am.  Dec.  693.  See  also  infra,  par. 

N.  Y.  104,  46  N.  E.  307,  57  A.  S.  R.  101. 

500,  36  L.R.A.  753;  Ballon  v.  Ballou,  3.  Johnson  v.  Toulmin,  18  Ala.  30, 

94  Va,  350,  26  S.  E.  840,  64  A.  S.  R.  52  Am.  Dec  212;  Scotch  Lumber  Co. 

733.  V.  Sage,  132  Ala.  598,  32  So.  607,  90 

Note:  50A.S.R.  746.  A.  S.  R.  932;  Cocks  v.  Simmons,  55 

19.  Cain  v.  Cain,  53  S.  C.  350,  31  Ark.  104,  17  S.  W.  594,  29  A.  S.  R. 
S.  E.  278,  69  A.  8.  R.  863;  BufEners  v.  28;  Unger  v.  Mooney,  63  Cal.  586,  49 
Lewis,  7  Leigh  (Va.)  720,  30  Am.  Am,  Rep.  100;  Oglesby  v.  HoUister, 
Dec.  513;  Ward  v.  "Ward,  40  W.  Va.  76  Cal.  136,  18  Psc.  146,  9  A.  S.  R. 
611,  21  S.  E.  746,  52  A.  S.  E.  911,  29  177;  Bryan  v.  Atwater,  5  Day  (Conn.) 
L.R.A.  449.  181,  5  Am.  Dec.  136;  Roumillot  «. 

Notes:  78  Am.  Dee.  668  ;  50  A.  S.  Qardner,  113  Oa.  60,  38  S.  E.  362,  53 
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is  made  either  eo  -nomine  as  tenant  in  common,  or  that  it  is  ^lently 
made,  without  any  particular  avowal  in  regard  to  it,  or  without  notice 
to  a  cotenant  that  it  was  adverse.^  But  the  doctrine  has  been  long 
since  held,  and  the  authorities  sustain  it,  that  one  tenant  in  common 
may  so  enter  and  hold  as  to  render  the  entry  and  possession  adverse, 
and  amomit  to  an  ouster  of  a  cotenant*  And  so,  where  once  it  appears 


LJI.A,  729;  Sontag  v.  Bigdow,  142  743;  Wheeler  v.  Taylor,  32  Ore.  421, 
m.  143,  31  N.  E.  674,  16  L.R.A.  326;  52  Pae.  183,  67  A.  S.  R.  540;  Lodge  «. 
Boyd  V.  Boyd,  176  III.  40,  51  N.  E.  Patterson,  3  Watts  (Pa.)  74,  27  Am. 
782,  68  A.  S.  R.  169;  King  v.  Car-  Dec.  335;  Phillips  v.  Gregg,  10  WatCs 
michael,  136  Ind.  20,  35  N.  £.  509,  43  (Pa.)  158,  30  Am.  Dec.  158;  Watson 
A.  S.  R.  303;  Bader  v.  Dyer,  106  la.  v.  Gregg,  10  Watts  (Pa.)  289,  36  Am. 
715,  77  N.  W.  469,  68  A.  S.  B.  332;  Dec.  176;  Sibley  t>.  Sibley,  88  S.  C. 
Crawford  v.  Meis,  123  la.  610,  99  N.  184,  70  S.  E.  615,  Ann.  Cas.  1912C 
W.  186,  101  A.  S.  R.  337,  66  L.R.A.  1170;  HoUey  v.  Hawley,  39  Vt.  525, 
154;  Coleman  v.  Hutehenson,  3  Bibb  94  Am.  Dec.  350;  Pillow  v.  Southwest 
(Ky.)  209,  6  Am.  Dee.  649;  Young  «.  Virginia  Imp.  Co.,  92  Va.  144,  23  S. 
Adams,  14  B.  Men.  (Ky.)  127,  58  Am.  E.  32,  53  A.  S.  R.  804;  Beed  v.  Bach- 
Dec.  654;  GreenhiU  v.  Biggs,  85  Ky.  man,  61  W.  Va.  452,  57  8.  E.  769, 123 
155,  2  S.  W.  774,  7  A.  S.  R.  579;  A.  S.  R.  996;  Stewart  v.  Stewart,  83 
Vaughan  v.  Bacon,  15  Me.  455, 33  Am.  Wis.  364,  53  N.  W.  686,  35  A.  S.  R. 
Dec.  628;  Colbum  v.  Mason,  35  Me.  67. 

434,  43  Am.  Dec.  292;  Hutchinson  v.  Notes:  27  Am.  Dee.  337,  338  ;  66 
Chase,  39  Me.  508,  63  Am.  Dec.  645;  Am.  Dec.  478  ;  70  Am.  Dec.  363;  90 
Hudson  1).  Coe,  79  Me.  83,  8  AU.  ^49,  Am.  Dec.  453,  454;  94  Am.  Dec.  358; 
1  A.  S.  R.  288;  Mansfield  v.  McGin-  100  Am.  Dec.  669;  1  A.  S.  R.  295;  2 
niss,  86  Me.  118,  29  Atl.  956,  41  A.  S.  A.  S.  R.  284;  13  A.  S.  R.  587;  29  A. 
R.  532;  Soper  v.  Lawrence  Brothers  S.  R.  32;  35  A.  S.  R.  72;  43  A.  S. 
Co.,  98  Me.  268,  56  AU.  908,  99  A.  S.  R.  310;  53  A.  S.  R.  812;  54  A.  S.  R. 
R.  397;  Israel  v.  Israel,  30  Md.  120,  763;  67  A.  S.  R.  549  ;  68  A.  S.  R.  338; 
96  Am.  Dec.  571;  Shumway  v.  Hoi-  70  A.  S.  R.  193;  90  A.  S.  R.  937  ;  93 
brook,  1  Pick.  (Mass.)  114,  11  Am.  A.  S.  R.  430;  96  A.  S.  R.  88;  109  A. 
Dec.  153;  Barnard  v.  Pope,  14  Mass.  S.  R.  609;  10  L.R.A.  388. 
434,  7  Am.  Dec.  225 ;  Berthold  v.  Fox,  See  also  Adverse  Possession,  toL 
13  Minn.  501,  97  Am.  Dec.  243;  Han-  1,  pp.  741,  742,  cases  cited  in  note  3. 
son  V.  Jugwaldson,  77  Minu.  533,  80  4.  OreenhiU  v.  Biggs,  85  Ky.  165,  2 
N.  W.  702,  77  A,  S.  R.  692;  Warfield  S.  W.  774,  7  A.  S.  R.  579. 
V.  lindell,  30  Mo.  272,  77  Am.  Dec.  6.  Johnson  v.  Toulmin,  18  Ala.  50, 
614;  Warfield  v.  Lindell,  38  Mo.  561,  52  Am.  Dec  212;  Oglesby  v.  Hollis- 
90  Am.  Dec.  443;  Allen  v.  Morris,  244  ter,  76  Cal.  136,  18  Pac.  146,  9  A.  S. 
Mo.  357,  148  S.  W.  905,  Ann.  Cas.  R.  177;  Boyd  v.  Boyd,  176  111.  40,  51 
1913D  1310;  Beall  v.  McMenemy,  63  N.  E.  782,  68  A.  S.  R.  169;  King  v. 
Neb.  70,  88  N,  W.  134,  93  A.  S.  R.  Carmichael,  136  Ind.  20,  35  N.  E.  509, 
427;  Mallett  v.  Uncle  Sam  Gold  &  43  A.  S.  R.  303;  Casey  v.  Casey,  107 
SUver  Min.  Co.,  1  Nev.  188,  90  Am.  la.  192,  77  N.  W.  844,  70  A.  S.  R.  190; 
Dec.  484;  Clark  v.  Parsons,  69  N.  H.  Qillaspie  v.  Osbom,  3  A.  K.  Marsh. 
147,  39  Atl.  898,  76  A.  S.  R.  157;  (Ky.)  77,  13  Am.  Dec  136;  GreenhiU 
Sweetland  v.  Buell,  164  N.  T.  541,  58  v.  Biggs,  85  Ky.  155,  2  S.  W.  774,  7 
N.  E.  663,  79  A.  S.  R.  676;  Cloud  v.  A.  S.  R.  579;  Porter  v.  Hooper,  13 
Webb,  15  N.  C.  290,  25  Am.  Dec.  711;  Me.  25,  29  Am.  Dec  480;  Warfield  v. 
Page  V.  Branch,  97  N.  C.  97,  1  S.  E.  lindeU,  30  Mo.  272,  77  Am.  Dec  «14; 
625,  2  A.  S.  R.  281;  Moss  v.  Rose,  27  Allen  v.  Morris,  244  Mo.  357,  148  S. 
Ore.  595,  41  Pac  666,  50  A.  S.  R.  W.  905,  Ann.  Gas.  1913D  1310;  Beall 
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that  the  party  occupying  the  premises  holds  not  in  recognition  of, 
but  in  hostility  to,  the  rights  of  his  cotenants,  his  possession  ceases 
to  amount  to  constructive  possession  by  them,  becomes  adverse,  and 
if  maintained  for  the  period  provided  for  by  the  statute  of  limita- 
tions, will  v^t  in  the  possessor  a  sole  title  by  adverse  possession  to  the 
premises.'  When  disseised  by  a  fellow  tenant  the  others  have  a  rem- 
edy in  their  own  right,  upon  their  own  independent  title,  and  if 
they  do  not  exercise  tlieir  right  they  must  suffer  the  consequences  of 
an  adverse  possession  and  lose  their  estate.'  It  has  been  held,  how- 
ever, that  in  joint  tenancy  there  can  be  no  denial  of  title;  for  there 
IS  a  unity  of  title,  and  one  joint  tenant  cannot  acquire  a  title  against 
his  fellow  tenant  by  adverse  posse^on;  for  the  title  is  joint,  and 
nether  can  bring  an  action  grounded  on  title  against  the  other.* 
But  there  can  be  no  adverse  holding  against  a  cotenant  who  does  not 
know  that  he  has  an  interest  in  the  land.*  The  title  acquired  by 
one  of  the  cotenants  of  real  property  under  a  deed  in  severalty  from 
a  cotenant  who  ia  holding  adversely  does  not  inure  to  the  benefit  of 
another  cotenant,  and  it  is  held  that  the  grantees  may  tack  their 
possession  to  that  of  their  grantor  for  the  purpose  of  establishing  a 
title  by  adverse  possession,  as  against  such  other  cotenant.^** 

V.  McMenemy,  63  Neb.  70,  88  N.  W.  bins  tj.  Dobbins,  141  N.  C.  210,  53  S. 

134,  93  A.  S.  R.  427;  Cloud  v.  Webb,  E.  870,  115  A.  S.  R.  682,  10  L.R.A. 

15  N.  C.  290,  25  Am.  Dee.  711;  Wheel-  (N.S.)  185;  Reed  u.  Baeiiman,  61  W. 

er  V.  Taylor,  32  Ore.  421,  52  Pac.  183,  Va.  452,  57  S.  E.  769,  123  A.  S.  E. 

67  A.  S.  R.  540;  Alexander  r.  Ken-  996. 

nedy,  19  Tex.  488,  70  Am.  Dec.  358;  Notes:  4  A.  S.  R.  763;  91  A.  S.  B. 

Reed  v.  Bacbman,  61  W.  Va.  452,  57  867;  109  A.  S.  R.  617. 

S.  E.  769,  123  A.  S.  R.  996.  See  also  Adversx  Possbbsiov,  vol.  1, 

Notes:  52  Am.  Dec.  221;  90  Am.  p.  741. 

Dec.  454  ;  9  A.  S.  R.  183;  96  A.  S.  R.  7.  Doolittle   v.   Blakesley,  4  Day 

88;  109  A.  S.  R.  610;  10  L.R.A.  389.  (Conn.)  265,  4  Am.  Dec.  218;  RasseU 

See  also  Adverse  Possession,  vol.  1,  v.  Tennant,  63  W.  Va.  623,  60  8.  E. 

p.  741,  and  cases  cited  in  note  6.  609,  129  A.  S.  R.  1024. 

6.  Oglesby  v.  HolUster,  76  Cal.  136,  Note:  28  L.R.A.  860, 
18  Pac.  146,  9  A.  S.  R.  177 ;  Doolittle  8.  Doolittle   v.   Blak?sley,   4  Day 
V.  Blakesley,  4  Day  (Conn.)  265,  4  (Conn.)  265,  4  Am.  Dec.  218. 
Am.  Dee.  218;  Huff  v.  McDonald,  22  9.  Boyd  v.  Boyd,  176  111.  40,  51  N. 
Ga.  131,  68  Am.  Dec.  487;  Peden  v.  E.  782,  68  A.  S.  R.  169;  Wheeler  v. 
Gavins,  134  Ind.  494,  34  N.  E.  7,  39  Taylor,  32  Ore.  421,  52  Pac  183,  67 
A.  S.  R.  276;  King  v.  Carmichael,  136  A.  S.  R.  540. 
Ind.  20,  35  N.  E.  509,  43  A.  S.  R.  303;  Note:  68  A.  S.  R.  338. 
Coleman  v.  Hutchenson,  3  Bibb  (Ky.)  10.  Ramsey  r.  Glenny,  45  Minn.  401, 
209,  6  Am.  Dee.  649;  Qreenhill  v.  48  N.  W.  322,  22  A.  S.  R.  736 ;  Wheel- 
Biggs,  85  Ky.  155,  2  S.  W.  774,  7  A.  er  c.  Taylor,  32  Ore.  421,  52  Pae.  183, 
S.  B.  579;  Joyce  v.  Dyer,  189  Mass.  67  A.  S.  R.  540;  Watson  «.  Gregg,  10 
64,  75  N.  E.  81,  109  A.  S.  R.  603;  Watts  (Pa.)  289,  36  Am.  Dee.  176. 
Cloud  V.  Webb,  15  N.  C.  290,  25  Am.  Note:  54  A.  S.  R.  764. 
Dec.  711;  Page  v.  Branch,  97  N.  C.  And  see  Advqub  Possession,  vol. 
97, 1  S.  G.  625,  2  A.  S.  R.  281;  Dob-  1,  p.  717,  as  to  tacking  generaUy. 
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41.  Possession  by  Cotenant  Distinguished  from  Possession  by 
Stranger. — Owing  to  the  relation  existing  between  cotenants  and  the 
operation  of  the  rule  that  the  possession  of  each  is  the  .possession 
of  all,  it  is  obvious  that  clearer  and  more  conclusive  evidence  is  re- 
quired in  proof  of  the  adverse  character  of  the  possession  in  such 
cases  than  is  required  as  between  strangers.  The  presumption  is 
strongly  against  every  claim  by  a  cotenant  by  which  be  seeks  to 
convert  the  circumstance  of  an  apparently  individual  possession  into 
an  advantage  over  his  associates ;  and  tlierefore,  in  the  absence 
of  facts  sho\^'ing  that  a  cotenant  in  sole  possession  holds  such  posses- 
sion in  opposition  to  the  rights  in  hia  cotenants,  his  occupancy  will 
be  presumed  to  be  Uiat  of  a  tenant  in  common,  recognizing  the  coten- 
ancy.^' In  addition  to  this  requirement  of  the  law  to  the  end  tiiat 
greed  shall  not  fatten  under  tiie  guise  of  a  greater  vigilance,  every 
other  element  necessary  to  constitute  adverse  possession  must  exist. 
Accordingly  there  must  also  be  an  express  denial  by  the  tenant  in 
sole  possession  of  the  title  or  right  to  possession  of  a  fellow  tenant 
brought  home  to  the  knowledge  of  the  latter,^*  openly  and  unequivo- 
cally ;  ^*  there  must  also  be  a  disseisin  or  ouster  with  an  intention  to 


H.  Layton  v.  Campbell,  155  Ala.  85  A.  S.  R.  883;  Reed  v.  Bachman,  61 

220,  46  So.  775,  130  A.  S.  R.  17;  Ung-  W.  Va.  452,  57  S.  E.  769,  123  A.  S. 

er  V.  Mooney,  63  Cal.  586,  49  Am.  Rep.  R.  996. 

100;  Oglesby  «.  Hollister,  76  Cal.  136,  Notes:  91  A.  S.  R.  867;  10  L.R.A. 

18  Pac.  146,  9  A.  S.  R.  177;  Hall  v.  (N.S.)  185. 

■Waterman,  220  111.  569,  77  N.  E.  142,  13.  Layton  «.  Campbell,  155  Ala. 
4  LJt.A.(N.S.}  776;  Gillaspie  v.  Os-  221,  46  So.  775,  130  A.  S.  R.  17; 
burn,  3  A.  K.  Marsb.  (Ky.)  77,  13  Oglesby  v.  Hollister,  76  Cal.  136,  IS 
Am.  Dec.  136;  Hudson  v.  Coe,  79  Me.  Pac  146,  9  A.  S.  R.  177;  Boyd  v. 
83,  8  Atl.  249,  1  A.  S.  R.  288;  Maoa-  Boyd,  176  lU.  40,  51  N.  E.  782,  68 
field  V.  McGinnis,  86  Me.  118,  29  Atl.  A.  S.  R.  169;  Casey  v.  Casey,  107  la. 
956,  41  A.  S.  R.  532;  Scottisb-Amer-  192,  77  N.  W.  844,  70  A.  S.  R.  190; 
icaii  Mortgage  Co.  v.  Bunekley,  88  Porter  v.  Hooper,  13  Me.  26,  29  Am. 
Miss.  641,  41  So.  502,  117  A.  S.  R.  Dec.  480;  Colbarn  v.  Mason,  25  Me. 
763;  Warfield  v.  Lindell,  3D  Mo.  272,  434,  42  Am.  Dec  292;  Soper  v.  Law- 
77  Am.  Dec.  614;  Allen  v.  Morris,  244  rence  Bros.  Co.,  98  Me.  268,  56  Atl. 
Mo.  357,  148  S.  W.  905,  Ann.  Cas.  908,  99  A.  S.  R.  397;  Allen  v.  Morris, 
1913D  1310;  Wheeler  ti.  Taylor,  32  244  Mo.  357, 148  S.  W.  905,  Ann.  Cas. 
Ore.  421,  52  Pac  138,  67  A.  S.  R.  1913D  1310;  Izard  v.  Bodine,  11  N. 
540;  Alexander  v.  Kennedy,  19  Tex.  J.  Eq.  403,  69  Am.  Dec.  595;  Meredith 
488,  70  Am.  Dee.  358;  Stewart  v.  «.  Andres,  29  N.  C.  5,  45  Am.  Dec 
Stewart,  83  Wis.  364,  53  N.  W.  686,  504;  Wheeler  v.  Taylor,  32  Ore.  421, 
35  A.  S.  R.  67.  52  Pac  183,  67  A.  S.  R.  540;  Alex- 
Notes :  70  Am.  Dec.  363 ;  70  A.  S.  R.  ander  t».  Kennedy,  19  Tex.  488,  70 
K.  193;  109  A.  S.  E.  618;  32  L.R.A.  Am.  Dec  358;  Russell  v.  Tennant,  63 
(N.S.)  704;  Ann.  Cas.  1913D  1315.  W.  Va.  623,  60  S.  E.  609,  129  A,  S. 

12.  Mallett  o.  Uncle  Sam  Gold  ft  R.  1024. 

Silver  Min.  Co.,  1  Nev.  188.  90  Am.  Notes:  43  A.  S.  R.  310;  109  A.  S. 

Dee.  484;  Dobbins  v.  Dobbins,  141  E.  621;  28  L.R.A.  833. 

N.  C.  210,  53  S.  E.  870, 115  A.  S.  B.  14.  MUIer  v.  MUIer,  60  Pa.  St.  16^ 

682,  10  L.R.A.(K.S.)  185;  Sudduth  100  Am.  Dee.  538. 

It.  Sumeral,  61  S.  C.  276,  39  S.  E.  534.  Note:  «6  Am.  Dee.  478. 
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hold  adversely;  and  the  tenant  as  against  whom  an  adverse  tiUe  is 
so  asserted  must  have  actual  knowledge  or  notioe  of  the  adverse  claim 

42.  Ouster  and  Disseisin  Generally. — ^That  one  tenant  in  common 
may  disseise  or  oust  the  others,  is  well  established;  but  it  is  not 
always  easy  to  determine  from  the  authorities  what  acts  will  amount 
to  an  ouster.  This  difficulty  aris^  not  so  much  from  any  contradic- 
tion or  confusion  in  the  principles  of  law,  as  from  the  application  of 
admitted  principles  to  the  facts  of  each  particular  case.  While  a 
physical  ouster,  or  "taming  out  by  the  beela,"  as  some  of  the  judges 
have  termed  it,  is  not  necessary  in  establishing  title  in  a  tenant  in 
common  by  adverse  possession,*'  nevertheless  an  actual  ouster  nfust 
be  shown  and  an  exclusion  of  the  other  tenants  from  possession.*^ 
Moreover,  an  intention  to  oust  the  other  tenants  must  be  manifest;  *' 
and  actual  notice  to  the  disseised  cotenants  of  the  repudiation  of  their 
rights  must  have  been  given  as  a  basis  of  an  adverse  possession  asserted 
against  them."*  The  acts  relied  on  to  establish  an  ouster  must  be 
of  an  unequivocal  nature  and  so  distinctiy  hostile  to  the  rights  of 
the  other  cotenants  that  the  intention  to  d^ise  is  clear  and  unmi»* 
takable.*  It  is  a  general  rule  that  mere  exclusive  possession,  accom- 
panied by  no  act  that  can  amount  to  an  ouster  of  the  other  cotenant, 

16.  See  infra,  par.  42.  Branch,  97  N.  C.  97,  1  S.  E.  625,  2 

16.  See  m/ra,  par.  45.  And  see  also  A.  S.  B.  281;  Morrill  v.  Morrill,  20 
Adverse  Possession,  vol.  1,  p.  700  Ore.  96,  25  Pae.  362,  23  A.  S.  B.  95, 
et  seq.  as  to  open  and  notorioas  pos-  11  L.BJL.  156;  HoUey  v.  Hawley,  39 
sesBion,  hostile  possession  and  ouster  Yt  525,  94  Am.  Dec.  350. 
generally.  Notes:  1  A.  S.  B.  295  :  7  A.  S.  B. 

17.  Johnson  v.  Toulmin,  18  A1&.  50,  582  ;  35  A.  S.  B.  72;  41  A.  S.  R.  533; 
52  Am.  Dec.  212;  Crawford  v.  Meis,  43  A.  S.  B.  310;  53  A.  S.  R.  812;  67 
123  la.  610,  99  N.  W.  186,  101  A.  S.  A.  S.  R.  549  ;  70  A.  S.  B.  193;  10 
B.  337,  66  L.R.A.  154;  Hudson  v.  Coe,  L.B.A.  388,  389. 

79  Me.  83,  8  AU.  249,  1  A.  S.  R.  288;  19.  Oglesby  v.  Hollister,  76  Cal. 

Warfield  t>.  Lindell,  30  Mo.  272,  77  136, 18  Pac  146,  9  A.  S.  B.  177;  Price 

Am.  Dec.  614;  Alexander  v.  Kennedy,  v.  HaU,  140  Ind.  314,  39  N.  £.  941, 

19  Tex.  488,  7  Am.  Dec.  358.  49  A.  S.  R.  196;  Bader  v.  Dyer,  106 

Notes:  18  Am.  Dec.  659  ;  91  A.  S.  la.  715,  77  N.  W.  469,  68  A.  S.  R.  332; 

B.  867;  109  A.  S.  B.  618.  Alexander  v.  Kennedy,  19  Tex.  488, 

18.  Ashford  v.  A^hford,  136  Ala.  70  Am.  Dec.  358;  Reed  u.  Baehman, 
631,  34  So.  10,  96  A.  S.  R.  82;  Doo-  61  W.  Va.  452,  57  S.  E.  769, 123  A.  S. 
litUe  V.  Blakesley,  4  Day  (Conn.)  265,  B.  996. 

4  Am.  Dec.  218;  Cortis  tj.  Barber,  131  20.  See  infra,  par.  45. 

la.  400,  108  N.  W.  755,  117  A.  S.  B.  1-  Moragne  v.  Moragne,  143  Ala. 

425;  MansQeld  v.  McGinnis,  86  Me.  459,  39  So.  161,  111  A.  S.  R.  52,  5 

118,  29  Atl.  956,  41  A.  S.  R.  532;  Ann.  Cas.  331;  Bryan  v.  Atwater,  5 

Susquehanna  Transmission  Co.  v.  St.  Day  (Conn.)  181,  5  Am.  Dec.  136; 

Clair,  113  Md.  667,  77  Atl.  1119,  140  Roumillot  v.  Gardner,  113  Ga.  60,  38 

A.  S.  B.  452;  Shumway  v.  Holbrook,  S.  E.  362,  53  L.E.A.  729;  King  v,  Car- 

1  Pick.   (Mass.)   114,  11  Am.  Dec.  miehael,  136  Ind.  20,  35  N.  E.  509,  43 

153;  Barnard  v.  Pope,  14  Mass.  434,  A.  S.  R.  303;  Baden  v.  Dyer,  106  I*. 

7  Am.  Dee.  225;  Warfield  v.  Lindell,  715,  77  N.  W.  469,  68  A  S.  R.  332; 

88  Mo.  561,  90  Am.  Dec.  443;  Page  v.  Baker  v.  Clowser,  158  la.  166,  138 
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or  give  notice  to  him  that  such  possession  is  adverse,  will  not  be  held 
to  amount  to  a  disseisin  of  such  cotenant;  *  and  that  mere  intention, 
unannounced,  is  not  sufficient  to  support  a  claim  of  adverse  title.' 
In  order  to  afford  tiie  basis  of  title  by  adverse  possession,  ouster  need 
not  extend  to  all  the  property  of  the  cotenants  or  to  the  whole  of  any 
tract  claimed  by  them.  It  may  be  restricted  to  a  part  of  a  tract  and 
result  in  the  acquisition  of  adverse  title  thereto.^ 

43.  Ezerczsittg  Acts  of  Ownership  as  Ouster. — Since  acts  of  owner- 
ship which  in  case  of  a  stranger  would  be  deemed  adverse  and  per 
se  a  disseisin,  are  in  cases  of  tenancies  in  common  susceptible  of  expla- 
nation consistently  with  the  real  title,  they  are  not  necessarily  incon- 
sistent with  the  unity  of  possession  existing  under  a  cotenancy.  It 
is  for  this  reason  that  it  depends  upon  the  intent  with  which  the  acts 
of  ownei'ship  are  done,  and  upon  their  notoriety  and  essential  char- 
acter, whether  they  will  be  such  as  to  break  and  dissolve  the  unity 
of  possession,  constitute  an  adverse  posse^on  as  against  the  cotenants, 
and  £unount  to  a  disseisin.*  Accordingly,  it  is  a  general  rule  that 
the  enixy  of  a  cotenant  on  the  common  prop^y,  even  if  he  takes  the 


N.  W.  837,  43  L.R-A..{N.S.)  1056;  Bader  v.  Dyer,  106  la.  715,  77  N.  W. 

Gillaspie  t>.  Osburn,  3  A.  K  Marsh.  469,  68  A.  S.  R.  332;  Frye  v.  Gulliou, 

(Ky.)   77,  13  Am.  Dee.  136;   Col-  143  la.  719,  121  N.  W.  563,  21  Ann. 

burn  t).  Mason,  25  Me.  434,  42  Am.  Cas.  285;  Porter  v.  Hooper,  13  Me. 

Dec.  292;  Mansfield  v.  Meainiiiss,  86  25,  29  Am.  Dec.  480;  Hudson  v.  Coe, 

Me.  118,  29  AU.  956,  41  A.  S.  R.  532;  79  Me.  83,  8  Atl.  249,  1  A.  S.  R.  288; 

Fuller  V.  Swensberg,  106  Mich.  305,  Mansfield  «.  McGinniss,  86'  Me.  118, 

64  N.  W.  463,  58  A.  S.  R.  481;  War-  29  All.  956,  41  A.  S.  R.  532;  Sasque- 

'  field  V.  Lindell,  38  Mo.  561,  90  Am.  banna  Transmission  Co.  v.  St.  Clair, 

Dec  443;  Gill  v.  Fletcher,  74  Ohio  St.  113  Md.  667,  77  Atl.  1119,  140  A.  S. 

295,  78  N.  E.  433,  113  A.  S.  R.  963;  R.  452;  Higbee  v.  Rice,  5  Mass.  344, 
Wheeler  tj.  Taylor,  32  Ore.  421,  52.4  Am.  Dec  63:  Joyce  v.  Dyer,  189 

Pae.  183,  67  A.  S.  R.  540 ;  Bolton  «.  Mass.  64,  75  N.  E.  81, 109  A.  S.  R.  603 ; 

Hamilton,  2  Watts  &  S.  (Pa.)  294,  37  Warfield  v.  LindeU,  30  Mo.  272,  77 

Am.  Dec.  509;  Lodge  v.  Patterson,  3  Am.  Dec.  614;  Carson  v.  Broady,  56 

Watts  (Pa.)  74,  27  Am.  Dec  335;  Neb.  648,  77  N.  W.  80,  71  A,  S.  R. 

Watson  V.  Gregg,  10  WatU  (Pa.)  289,  691;  Cloud  v.  Webb,  15  N.  C.  290,  25 

36  Am.  Dec.  176;  Reed  t>.  Bacliman,  61  Am.  Dec.  711;  Reed  v.  Baebman,  61 

W.  Va,  452,  67  8.  B.  769,  123  A.  S.  W.  Va.  452,  57  8.  E.  769,  123  A.  S. 

R.  996.  R.  996;  Stewart  v.  Stewart,  83  Wis. 

Notes:  27  Am,  Dec.  337;  52  Am.  364,  53  N.  W.  686,  35  A.  S.  R.  67. 

Dec.  180;  66  Am.  Dec.  478  ;  77  Am.  Notes:  37  Am.  Dec  511;  2  A.  S. 

Dec.  623;  90  Am.  Dec  454  ;  70  A.  S.  R.  284;  109  A.  8.  B.  618;  140  A.  S. 

R.  193;  91  A.  S.  R.  867;  109  A.  S.  R.  R.  456,  457. 

618,  625;  123  A.  S.  R.  1012;  129  A.  S.  3.  Unger  v.  Mooney,  63  Cal.  686, 

R.  1035;  140  A.  S.  B.  456;  10  L.R.A.  49  Am.  Rep.  100. 

388,  389.  Note:  Ann.  Cas.  1913D  1315. 

2.  Lay  ton  v.  CampbeU,  155  Ala.  221,  4.  Note:  109  A.  8.  R.  610. 

46  So.  775,  130  A.  S.  R,  17;  Oglesby  5.  Parker  v.  Merrimac  River  Locks, 

«.  Hollister,  76  Cal.  136,  18  Pac  146,  etc.  Proprietors,  3  Mete.  (Mass.)  91, 

9  A.  S.  R.  177;  Price  v.  Hall,  140  Ind.  37  Am.  Dec.  121;  Warfield  v,  LindeU, 

314,  39  N.  E.  941,  49  A.  S.  R.  196;  38  Mo.  561,  90  Am.  Dec.  443. 
R.  C.  L.  VoL  Vn.— «4.  849 
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rentSj  cultivates  the  land,  or  cuts  the  wood  and  timber  without  account- 
ing or  paying  for  any  share  of  it,  will  not  ordinarily  be  considered 
as  adverse  to  his  cotenants  and  an  ouster  of  them.  Rather  such  acts 
will  be  construed  in  support  of  the  common  title.*  And  although 
the  exclusive  taking  of  the  profits  by  one  tenant  in  common  for 
a  long  period  of  time  may,  with  the  knowledge  of  the  other  cotenant 
and  without  any  claim  of  right  by  him,  raise  a  natural  presumption 
of  ouster,  upon  which  the  jury  may  find  the  fact  to  exist,  if  it  satisfies 
their  minds,  yet  the  law  will  not,  from  this  fact  merely,  raise  a  pre- 
sumption of  such  ouster.'  But  where  one  cotenant  occupies  the  com- 
mon property  notoriously  as  the  sole  owner,  using  it  exclusively, 
improving  it  and  taking  to  his  own  use  the  rents  and  profits,  or  other- 
wise  exercising  over  it  such  acts  of  ownership  as  manifest  unequivo- 
cally an  intention  to  ignore  and  repudiate  any  right  in  his  cotenants, 
such  occupation  or  acts  and  claim  of  sole  ownership  will  amount  to 
a  disseisin  of  his  cotenants,  and  his  possession  will  be  regarded  as 
adverse  from  the  time  they  have  knowledge  of  such  acts  or  occupa- 
tion and  of  the  claim  of  exclusive  ownership." 


6.  Johnson  v.  Toulmin,  18  Ala.  50,  715,  77  N.  W.  469,  68  A.  S.  R.  332; 
52  Am.  Dee.  212;  Unger  v.  Mooney,  Casey  v.  Casey,  107  la.  192,  77  N.  W. 
G3  Cal,  586,  49  Am.  Rep.  100;  Sontag  844,  70  A.  S.  R.  190;  Porter  v.  Hoop- 
V.  Bigelow,  142  111.  143,  31  N.  E.  674,  er,  13  Me.  25,  29  Am.  Dec.  480;  Hud- 
16  L.R.A.  326;  Hutchinson  v.  Chase,  son  v.  Coe,  79  Me.  83,  8  Atl.  249,  1 
39  We.  508,  63  Am.  Dec.  645;  Hudson  A.  S.  R.  288;  Parker  v.  Merrimack 
V.  Coe,  79  Me.  83,  8  Atl.  249,  1  A.  S.  River  Proprietors  of  Locks  &  Canals, 
R.  288;  Warfield  v.  Lindell,  30  Mo.  3  Mctc.  (Mass.)  91,  37  Am.  Dec.  121; 
272,  77  Am.  Dec.  614;  Chambers  v.  Joyce  v.  Dyer,  189  Mass.  64,  75  N.  E. 
Chambers,  10  N.  C.  232,  14  Am.  Dec  81, 109  A.  S.  R.  603;  Fuller  v.  Swens- 
585;  Lodge  v.  Patterson,  3  WatU  b*rg,  106  Mich.  305,  64  N.  W.  463,  58 
(Pa.)  74,  27  Am.  Dec.  335;  Hart  v.  A.  S.  R.  481;  Warfield  v.  Lindell,  30 
Gregg,  10  Watts  (Pa.)  185,  36  Am.  Mo.  272,  77  Am.  Dec.  614;  MuUins  v. 
Dec.  166;  Watson  tj.  Gregg,  10  Watts  Butte  Hardware  Co.,  25  Mout.  525,  65 
(Pa.)  289,  36  Am.  Dee.  176;  Alexan-  Pac.  1004,  87  A.  S.  R.  430;  BeaU  v. 
(ler  V.  Kennedy,  19  Tex.  488,  70  Am.  McMenemy,  63  Neb.  70,  ^8  N.  W.  134, 
Dee.  358;  Reed  v.  Baehman,  61  W.  93  A.  S.  R.  427;  Jackson  v.  Whit- 
Va.  452,  57  S.  E.  769,  123  A.  S.  R.  heck,  6  Cow.  (N.  Y.)  632, 16  Am.  Dec. 
996.  454;  Thomas  v.  Garvan,  15  N.  C.  223, 

Note:  37  Am.  Dec.  511.  25  Am.  Dec.  708;  Cloud  v.  Webb,  15 

7.  Johnson  v.  Toulmin,  18  Ala.  50,  N.  C.  290,  25  Am.  Dec.  711;  Page  u. 
52  Am.  Dee.  212;  Bolton  v.  Hamilton,  Branch,  97  N.  C.  97,  1  S.  E.  625,  2 
2  Watts  &  S.  (Pa.)  294,  37  Am.  Dec.  A.  S.  R.  281;  Dobbins  o.  Dobbins.  141 
509.  "N.  C.  210,  53  S.  E.  870,  115  A.  S.  R. 

Notes:  66  Am.  Dec.  478;  10  L.R.A.  682,  10  L.R.A.(N.S.)  185  and  note; 
(N.S.)  186.  St.  Peters  Church  v.  Bragaw,  144  N. 

8.  Johnson  u.  Toulmin,  18  Aid.  50,  C.  126,  56  S.  E.  688,  10  LJl.A.(N.S.) 
52  Am.  Dec.  212;  Oglesby  v.  Hollister,  633;  Workman  v.  Guthrie,  29  Pa.  St. 
76  Cal.  136,  18  Pac.  146,  9  A.  S.  R.  495,  72  Am.  Dec.  654;  Annely  v.  De 
177;  Bryan  v.  Atwater,  5  Day  (Conn.)  Saussure,  26  S.  C.  497,  2  S.  E.  490, 
181,  5  Am.  Dec.  136;  Hall  v.  Water-  4  A.  S.  R.  725;  Sibley  v.  Sibley,  88 
man,  22  111.  569,  77  N.  E.  142,  4  L.R.A.  S.  C.  184,  70  S.  E.  615,  Ann.  Cas. 
(N.S.)  776;  Bader  v.  Dyer,  106  la.  1912C  1170;  Alexander  «.  Kennedy, 
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44.  Entry  of  Cotenant  under  Deed  Purporting  to  Convey  Entire 
Property. — The  taking  and  recording  of  a  deed  by  one  tenant  in 
common  from  a  third  person  will  not  have  any  effect  towards  consti- 
tuting such  an  ouster  of  his  cotenant  as  would  lay  the  foundation  for 
the  commencement  of  an  adverse  possession  against  him,  unless  accom- 
panied and  followed  by  a  hostile  claim  of  which  the  cotenant  had 
knowledge,  and  by  acts  of  possession  not  only  inconsistent  with  but 
in  exclusion  of  the  continuing  right  of  the  cotenant  in  the  premises.' 
And  so,  putting  a  tax  deed  for  the  whole  tract  on  record  is  no  ouster 
of  a  cotenant  unless  he  knew  of  the  adverse  claim ;  and  this  is  true 
even  though  the  claimant  enters  under  such  a  deed  and  exercises 
certain  acta  of  ownership.^!  But  if  one  enter  under  color  of  title, 
claiming  the  whole  to  himself,  and  other  necessary  conditions  of 
adverse  ownership  concur,  his  possession  will  be  adverse  to  his  coten- 
ant." 

45.  Necessity  for  Actual  Notice  or  Knowledge  of  Adverse  Claim.— 
It  is  a  general  rule  that  an  entry  upon  real  property  by  a  tenant 

in  common  claiming  an  advene  possession  against  his  cotenants  can 
never  become  the  foundation  of  such  a  title  until  they  first  have  had 
actual  notice  of  the  repudiation  of  their  rights.^*   If  the  rule  were 


19  Tex.  488,  70  Am.  Dee.  358;  Pillow  v.  Simmons,  55  Ark.  104,  17  S.  W. 
«.  Southwest  Virginia  Imp.  Co.,  92  694,  29  A.  S.  B.  28;  Hadson  «.  Coe, 
Va.  144,  23  S.  E.  32,  53  A.  S.  B.  804  ;  79  Me.  83,  8  Atl.  249,  1  A.  B.  B. 
Beed  v.  Bachman,  61  W.  Ya.  452,  67  288. 

S.  E.  769,  123  A.  S.  B.  996;  Bussell  Notes:  2  A.  S.  B.  284;  13  A.  8.  B. 
«.  Tennant,  63  W.  Va.  623,  60  S.  E.  587. 

609, 129  A.  S.  B.  1024.  12.  King  v.  CaimicbBel,  136  Ind. 

Notes:  25  Am.  Dee.  709,  714  ;  27  20,  35  N.  E.  500,  40  A.  S.  B.  303. 
Am.  Deo.  338;  S3  Am-  Dec.  4S7;  9     Notes:  53  A.  S.  B.  812;  10  L.B.A. 
A.  S.  B.  183;  67  A.  S.  B,  549;  68  A.  389. 

8.  B.  338;  109  A.  S.  B.  620,  621;  140     IS.  Ashford  v.  Ashford,  136  Ala. 

A.  S.  R.  456;  ID  L.R.A.  388;  10  L.B^  631,  34  So.  10,  96  A.  S.  B.  82;  Cram- 

(N.S.)  185;  32  L.R.A.(N.S.)  704.  ton  v.  Bntiedge,  163  Ala.  649,  50  So. 
8.  Boyd  V.  Boyd,  176  111.  40,  51  N.  900,  136  A.  S.  B.  94;  Cocks  «.  Sim- 

E.  782,  68  A.  8.  B.  169;  Hignite  v.  mons,  55  Ark.  104,  17  S.  W.  594,  29 

Hignite,  65  Miss.  447,  4  So.  345,  7  A.  8.  B.  28;  Unger  v.  Mooney,  63  Cal. 

A.  8.  B.  673;  MuUins  v.  Bntte  Hard-  586,  49  Am.  Rep.  100;  Oglesby  «.  Hol- 

ware  Co.,  25  Mont.  525,  65  Pac.  1004,  lister,  76  Cal.  136,  18  Pac.  146,  9  A. 

67  A.  8.  B.  430;  HoUey  v.  Hawley,  39  8.  B.  177;  Sontag  v.  Bigetow,  142  111. 

Vt.  525,  94  Am.  Dec.  350;  Beed  v.  143,  31  N.  £.  674,  16  L.B.A.  326; 

Baehman,  61  W.  Va.  452,  57  8.  £.  769,  Btnrd  v.  Boyd,  176  lU.  40,  51  N.  E. 

123  A.  8.  B.  996.  782,  68  A.  8.  B.  169;  King  v.  Car- 

Notes:  9  A.  8.  B.  183;  13  A.  S.  B.  michael,  136  Ind.  20,  35  N.  £.  509,  43 

587  ;  70  A.  8.  B.  193;  109  A.  8.  B.  A.  S.  B.  303;  Price  v.  Hall,  140  Ind. 

615;  Ann.  Cas.  1913D  1315.  And  see  314,  39  N.  E.  94i;  49  A.  S.  B.  196: 

Adverse  Possession,  vol.  1,  p.  743.     Bader  v.  Dyer,  106  la.  715,  77  N.  W. 

10.  Beed  v.  Bachman,  61  W.  Va.  469,  68  A.  8.  B.  332;  Casey  v.  Casey, 
452,  57  S.  E.  769,  123  A.  8.  B.  996.     107  la.  192,  77  N.  W.  844,  70  A.  S. 

11.  Donnor  v.  Quartermas,  90  Ala.  B.  190;  Curtis  v.  Barber,  131  la.  400, 
164.  8  So.  715,  24  A.  S.  B.  778;  Cocks  108  N.  W.  755,  117  A.  8.  B.  425: 
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othwvise  the  tenant  out  of  possession  might  be  disseised  and  lose  his 
Viiindy  by  the  h^a  of  the  statute  of  limitations,  without  notice  that 
the  possession  of  his  cotenant  had  become  hostile.  To  avoid  this 
iuju:}tiee,  the  law  deems  the  possession  to  be  amicable  until  the  ten- 
unt,  out  of  possession  has  in  some  method  been  notified  that  it  haa 
booome  hostile.^*  The  intention  of  a  cotenant  in  possession  to  hold 
the  common  property  in  severalty  and  exclusively  as  his  own,  with 
knowledge  of  or  notice  to  his  cotenwts  of  such  intention,  constitutes 
the  disseisin.  The  notice  or  knowledge  required  may  be  actual,  as 
in  the  case  of  a  disavowal  or  disclaimer  of  any  right  in  his  coten- 
unts/'  or  it  may  be  inferred  from  acts  or  circumstances  attending 
such  adverse  possession,  which  are  overt,  notorious  and  unequivocal 
in  their  character  and  import.^'  From  such  acts  it  ia  the  duty  of  the 
other  cotenants  to  be  informed  thereof  and  to  draw  such  reasonable 


Gossom  V,  Donaldson,  18  B.  Mon.  And  see  Advebsb  Possbbsiok,  voL  1, 

(Ky.)  230,  68  Am.  Dec.  723;  Green-  p.  742. 

hiU  V.  Biggs,  85  Ky.  155,  2  S.  W.  774,  14.  Unger  v.  Mooney,  63  Cal.  586, 
7  A.  S.  R.  579 ;  Hudson  v.  Coe,  79  49  Am.  Rep.  100. 
Me.  83,  8  Atl.  249,  1  A.  S.  R.  288;  15.  Caeey  v.  Casey,  107  la.  192,  77 
Rutter  V.  Small,  68  Md.  133,  11  AU.  N.  W.  844,  70  A.  S.  R.  190;  Curtis  e. 
698,  6  A.  S.  R.  434;  Parker  v.  Pro-  Barber,  131  la.  400,  108  N.  W.  755, 
prietors  of  Locks,  etc.,  on  Merrimack  117  A.  S.  R.  425;  HoUey  v.  Hawley, 
River,  3  Mete.  (Mass.)  91,  37  Am.  39  Vt.  525,  94  Am.  Dec.  350;  Reed  r. 
Dec.  121;  Joyce  v.  Dyer,  189  Mass.  Bachman,  61  W.  Va.  452,  57  S.  E. 
64,  75  N.  E.  81,  109  A.  S.  R.  603;  769,  123  A.  S.  R.  996;  RusseU  v.  Ten- 
Fuller  «.  Swensberg,  106  Mich.  305,  nant,  63  W.  Va.  623,  60  S.  E.  609,  129 
64  N.  W.  463,  58  A.  S.  R.  481;  Hig-  A.  S.  R.  1024, 

nite  t).  Hignite,  65  Miss.  447,  4  So.  16.  Ashford  tj.  Ashford,  136  AJa. 
345,  7  A.  S.  R.  673;  Gardiner  v.  Hin-  631,  34  So.  10,  96  A.  S.  R.  82;  Cram- 
ton,  86  Miss.  604,  38  So.  779,  109  A.  ton  v.  Rutiedge,  163  Ala.  649,  50  So. 
S.  R.  726;  Warfleld  v.  Lindell,  30  Mo.  DOO,  136  A.  S.  E.  94;  Cocks  v.  Sim- 
272,  77  Am.  Dec  614;  Warfleld  v.  mons,  55  Ark.  104,  17  S.  W.  594,  29 
LindeU,  38  Mo.  581,  90  Am.  Dec.  A.  S.  R.  28;  Oglesby  v.  HoUister,  76 
443;  Wheelw  v.  Taylor,  32  Ore.  421,  Cal.  136,  18  Pac.  146,  9  A.  S.  E.  177; 
52  Pac  183,  67  A.  S.  R.  540;  Lodge  Casey  v.  Casey,  107  la.  192,  77  N.  W. 
V.  Patterson,  3  Watts  (Pa.)  74,  27  844,  70  A.  S.  R.  190;  Curtis  r.  Barber, 
Am.  Dec.  335;  HoUey  v.  Hawley,  39  131  la.  409, 108  N.  W.  755,  117  A.  S. 
Vt.  525,  94  Am.  Dec  350;  PDIow  R.  425;  GreenhiU  v.  Biggs,  85  Ky. 
V.  Southwestern  Virginia  Imp,  Co.,  155,  2  S.  W.  774, 7  A.  S.  R,  679;  War- 
92  Va.  144,  23  S.  E.  32,  53  A.  S.  field  v.  LindeU,  30  Mo.  272,  77  Am. 
R.  804;  Reed  v.  Bachman,  61  W.  Va.  Dec  614;  Wheeler  v.  Taylor,  32  Ore. 
452,  57  S.  E.  769,  123  A.  S.  R.  421,  52  Pac  184,  67  A.  S.  R.  540; 
996;  Russell  v.  Tennant,  63  W.  Va.  Lodge  v.  Patterson,  3  Watts  (Pa.) 
623,  60  S.  E.  609,  129  A.  S.  R.  1024;  74,  27  Am.  Dec  335;  Reed  «.  Bach- 
Stewart  0.  Stewart,  83  Wis.  364,  53  man,  61  W.  Va.  452,  57  S.  B.  769, 
N.  W.  686,  35  A.  S.  R.  67.  123  A.  S.  B.  996;  Stewart  v.  Stewart, 
Notes:  27  Am.  Dec  337;  90  Am.  83  Wis.  364>  53  N.  W.  686,  35  A.  8. 
Dee.  454;  43  A.  S.  R.  311;  68  A.  S.  R.  67. 

R.  338;  91  A.  S.  R.  867;  109  A.  S.  The  statute  does  not  begin  to  oper- 

B.  623;  140  A.  S.  R.  456;  10  LJI.A.  ate  until  the  possession,  before  eon- 

(N.S.)  185;  Ann.  Cas.  1913D  1312,  sistent  with  the  title  of  the  real  owner, 

1314, 1315.  becomes  tortious  and  wrongful  \a  tte 
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inferences  therefrom  as  pnident  persons  possessed  of  and  intereeted  in 
like  information  would  naturally  do,  and  such  cotenants  out  of  pos- 
session cannot  prevent  the  operation  of  the  statute  of  limitations  by 
proving  that  they  did  not  know  of  the  facte  affecting  their  interest, 
or,  knowing  of  them,  did  not  draw  correct  conclusions  therefrom." 
.  However,  it  must  be  borne  in  mind  that  the  knowledge  of  tiie  hostile 
attitude  of  tiie  possessor  is  not  to  be  presumed,  but  must  be  shown 
by  proof  so  as  to  preclude  all  doubt  of  the  want  of  knowledge  on  the 
part  of  the  owner.^^  It  is  obvious  that  the  rule  here  stated  has  appli- 
cation only  where  the  relation  of  cotenancy  exists  or  is  claimed  to 
exist  between  the  parties  concerned;  and  hence  it  is  that  actual  notice 
or  knowledge  of  an  adverse  claim  may  not  be  regarded  as  an  essential 
incident  of  titie  where  the  relation  has  ceased  to  exist  by  reason  of 
conveyances  made  or  other  acts  of  the  parties  that  effect  a  severance 
of  the  relation.** 

46.  When  Statute  Begins  to  Run;  Tolling  Statute.— The  statute  of 
limitations  will  begin  to  rqn  in  favor  of  a  cotenant  in  possession 
against  a  cotenant  out  of  possesion  from  the  time  there  is  an  ouster 
of  the  latter  by  the  former.***  But  any  substantial  interruption  of 
an  adverse  possession  before  the  lapse  of  the  period  required  to  con- 
stitute the  statutory  bar  restores  the  seisin  of  the  rightful  owners  of 
the  land,  and  in  order  to  give  rise  to  the  statutory  bar  thereafter  a 
new  entry  and  disseisin  are  necessary.  The  running  of  the  statute  may 
be  interrupted  if  the  possession  ceases  to  be  adverse,  although  posses- 
sion in  fact  continues.  Accordingly  a  judgment  against  a  person 
in  possession  of  land  declaring  the  deed  under  which  he  holds  to  be 
void  and  that  he  is  a  tenant  in  common  with  the  other  parties  to  the 
suit,  interrupts  and  destroys  any  adverse  possession  he  may  have  had 
against  his  cotenamts  and  restores  the  seisin  to  all  of  them,  and  the 
subsequent  silent  possession  of  such  person  claiming  under  the  same 
deed,  accompanied  by  no  act  amounting  to  an  ouster,  will  not  con- 
stitute such  adverse  possession  against  the  other  cotenants  as  will  vest 

disloyal  acts  of  the  tenant,  which  must  Notes:  27  Am.  Dec.  337;  109  A.'S. 

be  open,  conLinued,  and  notorioas,  so  R-  623,  624;  10  L.R.A.  388;  ID  L.R.A. 

as  to  preclude  all  doubt  as  to  the  (N.S.)  185;  Ann.  Caa.  1913D  1314. 

character  of  the  holding,  or  the  want  IV.  Ashford  v.  Ashford,  136  Ala. 

of  knowledge  on  the  part  of  the  own-  631,  34  So.  10,  96  A.  S.  R.  82;  Allen 

er.   If  he  then  neglects  to  enforce  his  v.  Morris,  244  Mo.  357,  148  S.  W.  905, 

rights  by  action  within  the  period  fixed  Ann.  Cas.  1913D  1310  and  note, 

by  the  statute,  the  loss,  as  in  every  Notes:  58  A.  S.  R.  489;  109  A.  S. 

other  case  of  the  kind,  is  attributable  R.  623. 

to  his  own  laches,  and  not  to  the  law.  18.  Note:  94  Am.  Dec.  358. 

Price  V.  Hall,  140  Ind.  314,  39  N.  E.  19.  See  infra,  par.  48. 

941,  49  A.  S.  R.  196;  Gill  v.  Fletcher,  20.  Hudson  v.  Coe,  79  Me.  83,  fl 

74  Ohio  St.  295,  78  N.  E.  433,  113  A.  AU.  249,  1  A.  S.  R.  288, 

8.  R.  962.  Note:  10  L.R.A.  389. 
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title  by  the  statute  of  limitations.^  Likewise,  where  one  who  is  hold- 
ing adversely  acquires  the  interest  of  a  cotenant  his  adverse  posses- 
sion ceases  and  he  becomes  possessed  as  a  tenant  in  common,  entitled 
to  all  the  rights  incident  to  such  a  holding  and  subject  to  tlie  lia- 
bilities.* 

47.  Adverse  Possession  as  Question  of  Fact;  Burden  of  Proof. — 

The  question  whether  ouster  results  from  occupation  and  possession 
in  a  given  case  is  one  of  fact  for  the  jury.  In  determining  the 
question  each  case  must  necessarily  depend  on  its  own  facte,  as 
viewed  in  the  light  of  the  law  applicable  to  the  subject.'  Since  the 
possession  held  by  one  cotenant  is  presumptively  for  his  cotenants 
as  well  as  for  himself,  and  not  adverse  to  them,  the  burden  is  on 
him  to  show  that  it  was  adverse  for  the  requisite  length  of  time 
to  give  him  title  as  against  them,  and  that  they  knew,  or  had  sufficient 
reason  to  know,  the  true  character  of  his  possession.* 


By  Third  Persoiu 

48.  Entry  under  Conveyance  of  Property  by  One  Cotenant. — A 

conveyance  to  a  stranger  to  the  title,  by  one  cotenant,  by  an  instru- 
ment purporting  to  pass  the  entire  title  in  severalty,  and  not  merely 
such  cotenant's  individual  interest,  followed  by  an  entry,  into  actual, 
open  and  exclusive  possession  by  such  stranger  under  claim  of  owner- 
ship in  severalty,  amounts  to  a  disseisin  of  the  other  cotenants,  which 
if  continued  for  the  statutory  period  will  ripen  into  good  title  by 
adverse  possession."     A  deed  from  one  of  several  cotenants  to  a 

1.  Stewart  v.  Stewart,  83  Wis.  364,  Notes:  68  A.  8.  R.  174;  109  A.  S. 
53  N.  W.  686,  35  A.  S.  R.  67.    See  R.  610.    See  also  supra,  par.  41. 

also  Advebse  PossEssioxr,  vol.  1,  p.  6.  Unger  v.  Mooney,  63  Cal.  586,  49 

721.  Am.  Rep.  100;  McLeran  v.  Benton,  73 

2.  House  V.  FuUer,  13  Vt.  165,  37  Cal.  329, 14  Pac.  879,  2  A.  S.  K.  814; 
Am.  Dec.  588.  Frick  v.  Sinon,  75  Cal.  337,  17  Pac. 

3.  Oglesby  v.  Hollister,  76  Cal.  136,  439,  7  A.  S.  R.  177;  Bryan  v.  Atwaler, 
18  Pac.  146,  9  A.  S.  R.  177;  Roumil-  5  Day  (Conn.)  181,  5  Am.  Dec.  136; 
lot  V.  Gardner,  113  Ga.  60.  38  S.  E.  Waterman  Hall  v.  Waterman,  220  111. 
3(>2,  .^>3  L.R.A.  729;  Warfield  v.  Lin-  569,  77  N.  E.  142,  4  L.R.A.(N.S.)  776; 
dell,  38  Mo.  561,  90  Am.  Dec..44;t;  King  «.  Carmicliael,  136  Ind.  20,  35 
Boall  V.  MeMencmy,  63  Neb.  70,  88  N.  N.  E.  509,  43  A.  S.  R.  303;  Price  r. 
W.  134,  93  A.  S.  R.  427;  Bolton  v.  Hall,  140  Ind.  314,  39  N.  E.  941,  49 
Hamilton,  2  Watts  &  S.  (Pa.)  294,  37  A.  S.  R.  196;  Marray  v.  Quigley,  119 
Am.  Dee.  509;  Workman  v.  Guthrie,  la.  6,  92  N.  W.  869,  97  A.  S.  R.  276; 
29  Pa.  St.  495,  72  Am.  Dec.  654.  Crawford  v.  Meis,  123  la.  GIO,  99  N. 

Note:  91  A.  S.  R.  867.  W.  186,  101  A.  S.  R.  337,  66  L.R.A. 

4.  Bader  tj.  Dyer,  106  la.  715,  77  154;  Gosson  v.  Donaldson,  18  B.  Mon. 
N.  W.  469,  68  A.  S.  R.  332;  Berthold  (Ky.)  230,  68  Am.  Dec  723;  Greenhill 
V.  Fox,  13  Minn.  501,  97  Am.  Dec.  v.  Big^,  85  Ky.  155,  2  S.  W.  774,  7 
243;  Reed  v.  Baehman,  61  W.  Va.  452,  A.  S.  R.  579;  Adkins  v.  Wbalin,  87 
57  S,  E.  769,  123  A.  S.  R.  996;  Stew-  Ky.  153,  7  S.  W.  912,  12  A.  S.  R.  470; 
art  V.  Stewart,  83  Wis.  364,  53  N.  W.  Soper  v.  Lawrence  Bros.  Co.,  98  Me. 
686,  35  A.  S.  R.  67.  268,  56  All.  908,  99  A.  S.  B.  397; 
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person  in  exclusive  adverse  possession,  conveying  absolutely  all  the 

property,  does  not  make  the  grantee  a  cotenant  with  the  other  holders 
of  the  legal  title,  and  bo  render  his  poss^ion  not  adverse.*  However, 
it  has  been  held  that  where  an  occupant  of  land  under  a  tax  title 
becomes  entitled  to  a  part  of  the  land  by  a  conveyance  of  ihe  original 
title  to  such  part  a  presumption  arises  that  he  is  a  tenant  in  common 
with  the  other  owners  of  the  original  title,  and  that  he  ceases  to  be 
an  adverse  holder  thereafter;  but  such  presumption  may  be  overcome 
by  evidence  that  the  original  possession  was  continual  with  the  inten- 
tion to  exclude  the  other  owners  from  any  right  or  interest  in  the 
land.'  In  considering  this  question  the  familiar  principle  is  recalled 
that  when  one  enters  ppon  land  he  is  presumed  to  enter  wider  the 
title  which  his  deed  purports  upon  its  face  to  convey,  both  as  respects 
the  extent  of  the  land  and  the  nature  of  his  interest.*  Therefore  in 
such  case,  a  sale  of  the  whole  tract  is  in  effect  such  assertion  of  claim 
to  the  whole  as  is  quite  incompatible  with  an  admission  that  the 
other  tenant  in  common  has  any  right  whatever;  and  it  follows  that 
acts  of  ownership  on  the  part  of  such  a  grantee  must  necessarily  be 
adverse  to  any  other  part  owner,*  even  though,  in  such  a  case,  the 
latter  had  no  actual  notice  of  the  adverse  character  of  the  possession. 


Rutter  V.  SmaU,  68  Md.  133,  11  Atl.  58  A,  S.  R.  489;  79  A.  S.  R.  6S4;  85 

698,  6  A.  S.  R.  434;  Kittredge  v.  Mer-  A.  S.  R.  889;  90  A.  S.  R.  937;  97  A. 

rimack  River  Locks,  etc.,  17  Pick.  S.  R.  282;  99  A.  S.  R.  409;  109  A.  S. 

(Mass.)  246,  28  Am.  Dec.  296;  Parker  R.  612,  616,  733;  4  L.R.A.  645;  32 

*>.   Merrimack  River  Locks,   etc.,  3  L.R.A.(N.S.)  702, 704,  711;  Ann.  Cas. 

Mete.  (Mass.)  91,  37  Am.  Dec.  121;  1913D  1315.    See  also  Adverse  Pos- 

Higbee  v.  Rice,  5  Mass.  344,  4  Am.  session,  vol.  1,  p.  711  et  seq. 

Dec.  63;  Fuller  v.   Swensberg,  106  6.  Frick  v.  Sinon,  75  Cal.  337,  17 

Mich.  305,  64  N.  W.  463,  58  A.  S.  R.  Pae.  439,  7  A.  S.  R.  177;  King  v.  Car- 

481;  Hanson  t>.  Ingwaldson,  77  Minn,  micliacl,  136  Ind.  20,  35  N.  E.  509,  43 

533,  80  N.  W.  702,  77  A.  S.  R.  692;  A.  S.  R.  303. 

Sanford  v.  Safford,  99  Minn.  380,  109  Note:  32  L.R.A.(N.S.)  706. 

N.  W.  819, 116  A.  S.  R.  432;  Gardiner  7.  Cook  v.  Clinton,  64  Mich.  309,  31 

V.  Hinton,  86  Miss.  604,  38  So.  779,  N.  W.  317,  8  A.  S.  R.  816. 

109  A.  S.  R.  726;  Beall  v.  McMenemy,  8.  Soper  v.  Lawrence  Bros.  Co.,  98 

63  Neb.  70,  88  N.  W.  134,  93  A.  S.  R.  Me.  268,  56  Atl.  908,  99  A.  S.  R.  397; 

427;  Town  v.  Needham,  3  Paige  (N.  ^Toyce  v.  Dyer,  189  Mass.  64,  75  N.  E. 

T.)  545,  24  Am.  Dec.  246;  Baker  v.  81,  109  A.  S.  R.  603. 

Oakwood,  123  N.  Y.  16,  25  N.  E.  312,  9.  King  ti.  Carmichael,  136  Ind.  20, 

10  L.R.A.  387;  SweeUand  v.  Buell,  1G4  35  N.  E.  509,  43  A.  S.  R.  303;  Rutter 

N.  Y.  541,  58  N.  E.  663,  79  A.  S.  R.  v.  Sm&U,  68  Md.  133,  11  AU.  698,  6 

676;  Culler  «.  Motzer,  13  Serg.  &  R.  A.  S.  R.  434. 

(Pa.)  356,  15  Am.  Dec.  604;  Suddnth  10.  Unger  t).  Mooney,  63  Cal.  586, 

V.  Sumeral,  61  S.  C.  276,  39  S.  E.  534,  49  Am.  Rep.  100;  Greenhill  v.  Biggs, 

85  A.  S.  R.  883;  Holley  v.  Hawley,  39  85  Ky.  155,  2  S.  W.  774,  7  A.  S-  R. 

Vt.  525,  94  Am.  Dee.  350;  Pillow  v.  579;  Rutter  v.  Small,  68  Md.  133,  11 

Southwest  "Virginia  Imp.  Co.,  92  Va.  Atl.  698,  6  A.  S.  R.  434;  Gardiner  v. 

144,  23  S.  E.  32,  53  A.  S.  R.  804.  Hinton,  86  Miss.  604,  38  So.  779,  109 

Notes:  6  A.  S.  R.  437;  7  A.  S.  R.  A.  S.  R.  726. 

180;  43  A.  S.  R.  310;  49  A.  S.  R.  199:  Note:  32  L.R.A.(N.S.)  707. 
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However,  there  is  a  conflict  of  authority  on  this  p^int,  for  it  has 
been  ruled  that  a  grantee  of  a  cotenant,  though  the  conveyance  pui^ 
ports  to  be  in  sev^alty,  takes  the  place  of  his  grantor,  and  that  the 
entry  under  such  a  conveyance  is  not  any  more  than  if  it  were  on  its 
face  restricted  to  the  actual  interest  of  the  grantor  presumed  to  be 
adverse  to  the  other  cotenants.^^  The  presumption  that  a  grantee  in 
possession  under  a  conveyance  of  the  whole  title  by  one  tenant  in 
common  holds  adversely  to  the  other  cotenants  may  of  course  be  over^ 
come  by  words,  acts,  and  circumstances  showing  that  at  the  time 
or  subsequent  to  his  taking  possession  the  grantee  acknowledged 
the  rights  of  his  cot^ants.^'  If  one  cotenant,  by  a  deed,  purports 
to  convey  by  metes  and  bounds  the  whole  estate  in  a  specific  part 
of  the  premises  held  in  cotenancy,  an  entry  thereunder  by  the  grantee 
under  claim  of  absolute  ownership  thereof  in  severalty  is  adverse 
to  the  otJier  cotenants,  and  will  set  the  statute  of  limitations  running 
in  his  favor.^'  While  a  conveyance  by  one  tenant  in  common  of  the 
whole  estate  to  a  stranger,  and  an  entry  thereunder^  will  ordinarily 
amount  to  an  ouster,  still  the  mere  purchase  of  an  undivided  inter* 
est  of  one  cotenant,  and  entry  under  such  conveyance,  do  not  amount 
to  a  disseisin  which  can  ripen  into  a  good  title,  since  the  grantee 
thereby  claims  merely  to  succeed  to  the  title  of  the  granting  coten- 
ant." 

49.  As  Affected  by  Character  ef  Deed. — A  deed  of  quitclaim  or  one 
purporting  to  convey  the  grantor's  right,  titie,  and  interest  is  gener* 

ally  looked  upon  merely  as  a  surrender  of  the  grantor's  title,  and, 
at  all  events,  cannot  be  regarded  as  an  affirmance  that  he  had  any. 
According  to  one  view,  such  a  deed  operates,  so  far  as  the  statute 
of  limitations  is  concerned,  as  would  a  conveyance  in  terms  restricted 
to  the  grantor's  moiety  or  interests,  hence  he  who  enters  into  posses- 
sion under  it  is  not  deemed  to  enter  under  a  conveyance  of  the  whole, 
and  his  ouster  of  his  cotenants  must  be  proved  and  brought  home  to 
their  knowledge  in  the  same  manner  as  if  the  conveyance  had  pur- 
ported to  be  of  a  moiety  only.^'  Under  this  rule  the  ri^ts  of  other 
cotenants  than  those  directiy  concerned  remain  unaffected  by  such 
transfers,  whether  voluntarily  made,  or  effected  through  an  invol- 
untary relinquishment  of  rights,  as,  for  instance,  through  a  sheriff's 

11.  Pagre  V.  Branch,  97  N.  C.  97,  1  (N.S.)  705. 

8.  £.  625,  2  A.  S.  B.  281.  13.  Note:  32  L.B.A.(N.S.)  706,  707. 

Notes:  2  A.  S.  B.  284  ;  6  A.  S.  B.  See  infra,  par.  76. 

437  ;  43  A.  S.  B.  310;  109  A.  S.  R.  614.  14.  Cnrtis  v.  Barber,  131  la.  400, 

12.  Carpenter   v.   Hendenhail,  28  108  N.  W.  756, 117  A.  S.  B.  425. 
Cal.  484,  87  Am.  Dec  135;  Price  v.  Note:  32  L.RJL(N.S.)  708. 

HaU,  140  Ind.  314,  39  N.  E.  941,  49  16.  Note:  109  A.  S.  R.  613.  See 
A.  S.  R.  196;  Vaugban  «.  Bacon,  15  also  Adversx  Possesbioh,  toL  1,  p. 
He.  455,  33  Am.  Dec.  628.  711  et  sea. 

Notes:  8  A.  S.  R.  821;  32  L.B.A. 
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deed  purporting  to  convey  in  terms  merely  the  right,  title  and  inter- 
est of  the  cotenant  as  a  debtor.^*  Another  view  is  that  a  warranty 
deed  and  a  quit-claim  deed  both  purport  to  accomplish  the  same  object 
and  have  the  same  effect  in  transferring  title.  Under  this  view  the 
covenants  of  a  warranty  deed  do  not  pass  the  title,  but  create  a  lia- 
bihty,  and  a  quitclaim  deed  which  purports  to  convey  the  property 
is  as  good  color  of  title  as  a  warranty  deed>'  It  is  said  that  it  is  not 
material  that  the  deed  under  which  the  entry  is  made  contains  no 
covenant  of  title,  nor  that  it  is  of  a  character  from  which  no  cove- 
nant of  title  can  be  presumed.**  Thus  a  purchaser  of  lands  at  an 
execution  sale  who  takes  and  holds  possession  thinking  that  he  had 
thereby  obtained  perfect  title  to  the  entire  interest  in  the  land  obtains 
title  by  adverse  posse^on  after  the  statutory  period,  although  in  fact 
the  land  was  owned  in  common  and  there  were  other  tenants  in  com- 
mon in  the  land  sold  than  the  execution  defendants.*' 

50.  Entry  under  Contract  by  One  Cotenant  to  Sell  Entire  Prop- 
erty.— It  is  not  indispensable  that  the  writing  under  which  the  entry 
is  made  purports  to  vest  at  once  the  person  entering  with  the  legal 
title.  It  is  sufficient  that  it  purports  to  give  him  an  exclusive  right  of 
possession.  Hence,  if  he  is  a  purchaser  from  a  cotenant  and,  as  such, 
receives  a  bond  or  other  writing  showing  his  purchase  and  that  he  will 
be  given  a  conveyance  on  complying  with  the  terms  thereof,  and  he 
enters  under  such  writing  claiming  the  whole  and  maintains  an  open 
and  notorious  possession,  he  thereby  ousts  the  cotenanta  of  his  vendor, 
and  the  statute  of  limitations  begins  to  run  in  favor  of  such  vendee 
from  Uie  time  he  first  took  exclusive  possession.**  However  it  has 
been  held  that  possession  by  a  purchaser  under  an  executory  contract 
of  sale  executed  by  a  husband  alone,  of  all  the  land  owned  in  joint 
tenancy  by  husband  and  wife,  is  not  adverse  to  the  wife.* 

VL  Bights  anu  Dutibs  as  to  Incumbrances,  Lcens,  and  Out- 
standing Titles 

In  General 

51.  Right  to  Purchase  for  Ezdusive  Benefit — Cotenants  stand 
in  such  confidential  relation  to  one  another  in  respect  to  tlie  com- 
mon property  and      common  title  to  it,  that  it  would  generally  be 

16.  Curtis  V.  Barber,  131  la.  400,      18.  Note:  109  A.  S.  E.  612. 

108  N.  W.  755, 117  A.  S.  R.  42&.  19.  Hopson  v,  Fowlkes,  92  Tenn. 

Notes:  32  L.R.A.(N.S.)  710;  Ann.  697,  23  S.  W.  55,  38  A.  S.  R.  120,  23 

Cas.  1913D  1316.  L.R.A.  805. 

17.  Fuller  v.  Swensberg,  106  Mich.  Note:  32  L.B.A.(N.S.)  710. 

305,  64  N.  W.  463,  58  A.  S.  R.  481;     20.  Uoyd  v.  Mills,  68  W.  Va.  241, 
Waterman  Hall  «.  Waterman,  220  Dl.  69  S.  E.  1094,  32  L.E.A.(N.S.)  702. 
569,  77  N.  E.  142,  4  L.RA..(N.a.)  776.      Note:  109  A.  S.  R.  613. 
Note:  32  L.R.A.(N.S.)  709.  1.  McNeeley  v.  South  Penn  Oil  Oo^ 
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inequitable  to  permit  one,  without  the  consent  of  the  others,  to  buy 
in  an  outstanding  adversary  claim  or  title  and  assert  it  for  his  exclu- 
sive benefit,  thereby  to  undermine  the  common  title  and  injure  and 
prejudice  the  interests  of  his  cotenants.  In  such  case  the  purchasing 
tenant  is  regarded  aa  holding  the  claim  so  purchased  in  trust  for  the 
benefit  of  all  hia  cotenants,  in  proportion  to  their  respective  interests 
in  the  common  property,  who  seasonably  contribute  their  share  of 
his  necessary  expencUtures.*  This  rule  is  said  to  be  inflexible,  with- 

52  W.  Va.  616,  44  S.  E.  508,  62  L.R.A.  A.  S.  R.  475;  Carson  i7.  Broady,  56 

562.  Neb.  648,  77  N.  W.  80,  71  A.  S.  B. 

Note:  32  L.R.A.(N.S.)  710.  691;  Reinhart  v.'  Bradshaw,  19  Nev. 

2.  Starkweather  v.  Jenner,  216  U.  255,  9  Pac.  245,  3  A.  S.  R.  88G;  Lytle 

S.  524,  30  S.  Ct.  382,  54  U.  S.  (L.  ed.)  v.  Devlin,  34  Nev.  179,  117  Pac.  15, 

602,  17  Ann.  Cas.  1167;  Brittin  v.  Ann.  Gas.  1914B  852;  Roll  v.  Everett, 

Handy,  20  Ark.  381,  73  Am.  Dee.  497;  73  n.  J.  Eq.  697,  71  Atl.  263,  17  Ann. 

Smith     Goethe,  159  Cai  628,  n5  Pac.  Cas.  1196;  Carpenter  v.  Carpenter,  131 

n""'          •^^^oo^P^'  ^S^^^?  N.  Y.  101,  29  N.  E.  X013,  27  A.  S.  E. 

Pa"?*  lM/55  A  Tr  11?  Bennett^  S"«tl"d  v.  BueU.  164  N.  Y.  Stt. 

N«th  Colorado  Springs  LaAd,  etc"!  Co"!;  fj?/"  i^-^w  V^«V 

OQ  /-"^i^   A-n   AO  T*^t  010   KQ   I    Q  Baird,  148  N.  C.  29,  61  8.  E. 

2S  Colo.  4/0,  4d  rac.  Ol^,  00  A.  0.  m  r  o  a  /xt  o  \  km    li  t  i. 

R.  281;  Mills'^.  Hart,  24  Colo.  505,  52  f '^irislsl  N  C  S^^^ 

Pac.  680,  65  A.  S.  R.  241;  WUson  v.  l:rJl^^^a^S:^vJJ^        ?  ' 

Lindcr,  21  Idaho  576,  123  Pac.  487,  ^^'M^:^:)               o'i*'' ?T 

Ann.  Cas.  1913E  148,  42  L.R.A.{N.S.)  32  0^  421,  62  Pac  183  67  A.  S. 

242;  Kamberg  v.  Wahlstrom,  140  lU.  ^n^S'Z*',^^'  floR^n"' K^' 

182,  29  N.  E.  727,  33  A.  S.  R.  227;  o7^;?%«       J^^^^o^*  ^J^?^' 

Bo;d  V.  Boyd,  176  III.  40,  51  N.  E.  782  28  Pa  St.  419  70  Am  Dec  137;  Kdler 

63  A.  S.  R.  169;  MePhceter  v.  Wright  gt-  410,  98  Am.  Dec. 

124  Ind.  560,  24  N.  E.  734,  9  L.R.A.  ^^J^f^  7  ^0%"%'  R^-^«**t?*' 

176;  Stevens  v.  Reynolds,  143  Ind.  467,  ^^^8  Atl.  287,  39  A.  S.  R.  6/8;  En- 

41N..E.931,52A.S.R.  422;  Sullivan  ^^^-J^  ^^yf^'  TJ^'^'Mr^it' 
V.  McLenans,  2  la.  437,  65  Am.  Dec.         ^^^''i^'^S^-         ^^P**^-^  ^■ 
780;  Weare  v.  Van  Meter,  42  la.  128,  Speed,  H  S  D.  362,  77  N  W.  590, -50 

20  Am.  Rep.  616;  McClankhan's  Heirs  i^^-^^f^.]?.  ^'J^'  ^' 

V.  Henderson's  Heirs,  2  A.  K,  Marsh,  LRA^.  190;  Gentry  v.  Gentry,  1 

(Ky.)  388,  12  Am.  Dec.  412;  Venahle  gn^ed  (Tenn.)  87,  60  Am.  Dec.  137; 

1;.  Beauchamp,  3  Dana  (Ky.)  321,  28  Jjta^^  \  Tisdale,  2  Sneed  (Tenn.) 

Am.  Dec.  74;  Sneed's  Heirs  v.  Atlier-  >                                Roberts  v. 

ton,  6  Dana  (Ky.)  276,  32  Am.  Dec.  ^horn,  2o  Tex.  /28,  78  Am  Dec.  552; 

70;  Miller  v.  Vivian  Oil  Co.,  131  La.  ^^^  V  "^5 oo'^'t?,,^'"'^'-           ^Oo,  46 

761,  60  So.  236,  Ann.  Cas.  1914A  1028;  f  ™-  Dec.  188;  Pillow  u.  Southwestern 

Coburn  V.  Pago,  105  Me.  438,  74  Atl.  ^'^1^"'^  ^![°P-         J?  Va.  144,  23  S. 

1026,  134  A.  S.  R.  575;  Darcey  «.  5"       53  A.  S.  R.  804;  Cedar  Canyon 

Bayne,  105  Md.  3G5,  66  Atl.  434,  10  E?"^^'"  J?*"'       ^-  Garwood,  27  Wash. 

L.R.A.(N.S.)  863;  Barnes  v.  Bokrd-  271  67  Pac.  749,  91  A  S.  R.  841 ;  Reed 

man,  152  Mass.  391,  25  N.  E.  623,  9  Bachman,  61  W.  Va.  452,  57  S.  E. 

L.R.A.  571;  Holmes  v.  Holmes,  129  769, 123  A.  S.  R.  996. 

Mich.  412,  89  N.  W.  47,  95  A.  S.  R.  i^otes:  28  Am.  Dee.  83;  64  Am.  Deo. 

444;  Hovt  v.  Lightbody,  98  Minn.  189,  698,  784  ;  70  Am.  Dec.  141;  78  Am. 

108  N.  W.  843,  116  A.  S.  R.  358,  8  Dec.  556;  98  Am.  Dec.  298;  13  A.  S. 

Ann.  Cas.  984;  Rector  v.  Waujh,  17  R.  587;  27  A.  S.  R.  574;  29  A.  S.  R. 

Mo.  13,  57  Am.  Dec.  251;  Harris  v.  :!2;  33  A.  S.  R.  2i:y;  39  A.  S.  R.  636; 

Lloyd,  11  Mont  390,  28  Pae.  736,  2B  52  A.  S.  R.  435  :  54  A.  8.  B.  763  :  56 
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out  regard  to  the  consideration  paid,  or  the  honesty  of  intent,  for  the 
reason  that  public  policy  requires  it,  not  only  as  a  shield  to  the  par- 
ties represented  but  as  a  guard  against  temptation  on  the  part  of 
representatives.'  The  utmost  that  can  be  demanded  by  one  who 
purchases  an  outstanding  title  or  lien  is  contribution  from  the  others 
toward  the  expense  of  any  purchase  which  releases  tiie  common  inters 
est  from  embarrassment.*  To  illustrate  the  strictness  of  the  opera- 
tion of  the  rule,  it  may  be  noted  that  it  has  been  applied  to  the  case 
of  a  purchase  of  an  outstanding  interest  by  the  spouse  of  one  of  the 
cotenants;'  although  it  seems  that  he  may  hold  the  interest  thus 
purchased  as  evidence  or  security  for  the  money  paid.*  A  renewal  of 
a  lease  for  the  benefit  of  one  of  the  co-lessees  is  subject  to  the  same 
rule  of  law  tliat  governs  in  the  case  of  the  purchase  of  outstanding 
titles  by  cotenants.  The  lessee  who  takes  the  renewal  is  considered  as  - 
a  trustee  for  his  former  co-lessees,  and  he  must  account  to  them  for 
its  value,  in  proportion  to  their  respective  interests.'  But  it  has  been 
ruled  that  a  gift  may  be  made  to  one  cotenant  of  an  incumbrance 
upon  the  common  property  which  will  inure  to  his  benefit  alone.' 

52.  Right  to  Purchase  Where  Interests  Accrue  under  Same  Act  or 
Instrument. — ^As  the  rule  forbidding  the  acquisition  of  adverse  titles 
by  a  cotenant  from  being  asserted  against  his  companions  is  always 
said  to  be  based  upon  considerations  of  mutual  trust  and  confidence 
supposed  to  be  existing  between  the  parties,  the  question  naturally 
arises  whether  the  rule  is  applicable  where  the  reasons  on  which  it  is 
based  are  absent.  Joint  tenants,  tenants  by  entirety,  and  coparceners 
always  hold  by  and  under  the  same  title.  Tenants  in  common,  on  the 
other  hand,  may  claim  under  separate  conveyances,  and  through  dlEer- 
ent  grantors.   Their  only  unity  is  that  of  right  to  the  possession  of 


A.  S.  R.  129;  65  A.  8.  R.  245;  71  A.  L.R.A.  184;  12  S.  D.  7,  80  N.  W.  135, 

S.  R.  697;  79  A,  S.  R.  684  ;  91  A.  S.  50  L.R.A.  190. 

R.  861,  866;  95  A.  S.  R.  448;  134  A.  Note:  116  A.  S.  R.  368. 

S.  R.  58;  10  L.R.A.  101;  50  L.RA.  4.  Weaver  v.  Wible,  25  Pa.  St.  270, 

184,  185;  37  L.R.A.(N.S.)  831;  17  64  Am.  Dec.  696. 

Ann.  Cas.  1170.  6.  Broquet  v.  Warner,  43  Kan.  48, 

3.  Venable  v,  Bcauchamp,  3  Dana  22  Pae.  1004,  19  A.  S.  R.  124;  Robin- 

(Ky.)  321,  28  Am.  Dec.  74;  Coburn  v.  son  ».  I^ewis,  68  Miss.  69,  8  So.  258,  24 

Page,  105  Me.  458,  74  Atl.  1026,  134  A.  S.  R.  254,  10  L.R.A.  101;  Roll  v. 

A.  8.  R.  575;  Hoyt  v.  Lightbody,  98  Everett,  73  N.  J.  Eq.  697,  71  Atl.  263, 

Minn.  189,  108  N.  W.  843,  116  A.  S.  17  Ann.  Caa.  1196;  Clark  «.  Lindsey, 

R.  358,  8  Ann.  Cas.  984;  Robinson  v.  47  Ohio  St.  437,  25  N.  E.  422,  9  L.R.A. 

Levis,  68  Miss.  69,  8  So.  258,  24  A.  740. 

S.  R.  254,  10  L.R.A.  101;  Clark  v.  Notes:  28  Am.  Dec.  86;  116  A.  S. 

Lindsoy,  47  Ohio  St.  437, 25  N.  E.  422,  R.  371. 

9  UR.A.  740;  Cfaorpenning'a  Appeal,  6.  Note:  116  A.  S.  R.  371. 

32  Pa.  St.  315,  72  Am.  Dec.  789;  Tan-  7.  Note:  28  Am.  Dec.  85. 

ney  v.  Tanney,  159  Pa.  St.  277,  28  Atl.  8.  Holmes  v.  Holmes,  129  Micb.  412, 

287,  39  A.  8.  R.  678;  McCarthy  v.  89  N.  W.  47,  95  A.  S.  B.  444  and 

!  Speed,  11  S.  D.  362,  77  N.  W.  590,  50  note. 
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the  common  subject  of  ownership.  As  their  connection  is  not  neces- 
sarily so  intimate  as  that  of  other  cotenants,  it  may  well  be  doubted 
whether  they  should  alwa^  be  subject  to  the  restraints  imposed  upon 
the  otiiers.'  Tenants  in  common  are  subject  to  this  mutual  obliga- 
tion only  where  tiieir  interest  accrues  under  tlie  same  instrument,  or 
act  of  the  parties,  or  of  the  law,  or  where  they  have  entered  into  some 
engagement  or  understanding  with  one  another;  for  persons  acquir- 
ing unconnected  int^ests  in  the  same  subject,  by  distinct  purchases, 
though  it  may  be  under  the  same  title,  are  not  bound  to  any  greater 
protection  of  one  another's  interests  than  would  be  required  among 
strangers.^®  If  their  interests  accrue  at  diflferent  times,  and  under 
different  instruments,  and  neither  has  superior  means  of  informa- 
tion respecting  the  state  of  the  title,  then  either  party,  unless  he 
employs  his  cotenancy  to  secure  an  advantage,  may  acquire  and  assert 
a  superior  outstanding  title,  especially  where  the  cotenants  are  not  in 
joint  possession  of  the  premises.'*  This  doctrine  is  opposed,  however, 
for  there  are  many  well  considered  cas^  wherein  the  courts  have 
refused  thus  to  restrict  the  general  rule  that  a  purchase  by  one  cofen- 
ant  inures  to  the  benefit  of  the  other,  and  have  declared  that  that  rule 
applies  to  tenants  in  common  who  derive  their  titles  from  different 
sources  or  at  different  times  as  well  as  to  those  cases  wherein  tlie  titles 
of  the  several  cotenants  were  derived  from  the  same  source  and  at  the 
same  time.** 

53.  As  Depending  on  Liability  of  Purchaser  to  Pay  Debt;  Fraud  of 
Porcliaser. — On  a  sale  of  the  common  property  for  tiie  satisfaction  of 
a  debt  the  duty  to  pay  which  rests  upon  one  teneint  in  common 

alone,  his  cotcnant  may  purchase  the  interest  in  the  same  manner 
as  a  stranger  might  do  so.*'  But  it  is  also  true  that  where  a  coten- 
ant  acquires  title  from  a  sale  under  a  deed  of  trust  made  by  all  the 
cotenants,  for  a  debt  binding  all,  and  the  sale  is  caused  by  his  failure 

9.  Franklin  Min.  Co.  v.  O'Brien,  22  143  Ind.  467,  41  N.  E.  931,  52  A.  S. 
Colo.  129,  43  Pac.  1016,  55  A.  S.  R.  E.  422;  Roberts  «.  Thorn,  25  Tex.  728, 
118;  Stevens  v.  Reynolds,  143  Ind.  467,  78  Am.  Dec.  652. 

41  N.  E.  931, 52  A.  S.  R.  422.  12.  PraniOin  Min.  Co.  v.  O'Brien,  22 

Notes:  91  A.  S.  R.  863;  17  Ann.  Colo.  129,  43  Pac.  1016,  55  A.  S.  R. 
Cas.  1199.  118;  Boyd  v.  Boyd,  176  111.  40,  51  N. 

10.  Brittin  V.  Handy,  20  Ark.  381,  E.  782,  68  A.  S.  R.  169;  Cobum  v. 
73  Am.  Dec.  497;  Moon  v.  Jennings,  Page,  105  Me.  458,  74  Atl.  1026,  134 
119  Ind.  130,  20  N.  E.  748,  21  N.  E.  A.  S.  R.  575. 

471,  12  A.  S.  R.  383;  MePheeters  v.  Notes:  28  Am.  Dec.  83,  84;  116  A. 
Wright,  124  Ind.  560,  24  N.  E.  734,  9  S.  R.  371. 

L.R.A.  176;'Clark  «.  Lindsey,  47  Ohio  13.  Brittin  v.  Handy,  20  Ark.  381, 
St.  437,  25  N.  E.  422,  9  L.R.A.  740;  73  Am.  Dec.  497;  Baird  v.  Baird'a 
Roberts  v.  Thorn,  25  Tex.  728,  78  Am.  Heirs,  21  N.  C.  524,  31  Am.  Dec.  399; 
Dec.  552  and  note.  Jackson  v.  Baird,  148  N.  C.  29,  61  S. 

Note:  116  A.  S.  R.  370.  E.  632,  19  L.R.A. (N.S.)  591  and  note. 

11.  Brittin  V.  Handy,  20  Ark.  381,  Notes:  12  A.  S.  R.  390;  136  A.  S. 
73  Am.  Dec.  497;  Stevens  v.  Reynolds.  R.  817;  17  Ann,  Cas.  1170, 
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to  pay  hia  share  of  the  debt,  he  cannot,  under  his  rights  so  derived, 
hold  tiie  land  against  his  cotenants.^*  It  is  obvious  that  if  a  coten- 
aat  causes  the  common  property  to  be  sold  under  a  deed  of  trust 
or  a  mortgage  or  other  lien,  for  the  purpose  of  purchasing,  for  his 
own  benefit,  the  outstanding  title  thus  created,  he  is  guilty  of  a  breach 
of  trust  which  precludes  him  from  taking  advantage  of  such  title  as 
against  the  other  cotenants.^*  Likewise,  one  tenant  in  common,  in 
the  sole  or  joint  possession  of  lands,  cannot  acquire  a  tax  title  issued 
for  taxes  accruing  during  hia  possession,  and  assert  it  to  cut  off  his 
cotenants^  whether  the  cotenancy  exista  under  the  same  or  different 
instoiunents.  Since  it  is  his  duty  to  pay  the  taxes,  he  cannot  take 
advantage  of  hia  own  dereliction  or  neglect.** 

54.  Purchase,  before  Relation  Commences  or  after  It  Ceases. — ^The 
duration  of  the  restraint  upon  the  acquisition  and  assertion  of  a  para- 
mount adverse  title  is  coextensive  with  the  existence  in  fact  of  the 
relations  of  cotenancy.  It  can  neither  precede  the  cotenancy  nor 
continue  after  the  community  of  interest  has  ceased.'^  Therefore 
after  a  cotenancy  is  actually  dissolved,  there  is  nothing  in  the  law 
which  forbids  a  former  tenant  in  common  from  acquiring  the  entire 
property.  He  then  has  the  same  rights  as  any  other  person.^^  Another 
statement  of  the  rule  is  to  the  effect  that  t^ere  must  be  not  only  a 
severance  of  the  relation  of  cotenancy  by  cutting  off  their  common 
title  by  the  sale  of  the  property,  as,  for  example,  where .  it  is  sold 
for  unpaid  taxes,  or  in  foreclosure,  but  that  there  must  also  be  an 
.actual  eviction  of  the  cotenants, — a  complete  severance  of  the  relation 
by  loss  of  possession, — thus  giving  practical  application  to  the  theory 
of  the  relation  of  cotenancy,  tiiat  unity  of  possession  is  essential  to 
the  cotenancy,  and  that  the  destruction  of  this  unity  severs  tJie  rela- 
tion," When,  however,  the  tenancy  is  severed  by  partition  the  rule 
is  different,  as  the  law  makes  each  partitioner  the  warrantor  of  the 
other,  to  the  extent  of  the  portion  allotted  to  him,  whether  there  be 
an  express  warranty  in  the  deed  or  not,  and  as  no  principle  is  better 
settled  at  common  law,  than  that  a  warrantor  is  barred  or  estopped  to 
clum  against  bis  own  warranty,  it  seems  clearly  to  follow  that  no 

14.  MrLawhom  v.  Harris,  156  N.  C.  L.R.A.  101. 

107,  72  S.  E.  211,  37  L.R.A.(N.S.)  17.  Note:  28  Am.  Dec.  86. 

831;  Reed  v.  Bachman,  61  W.  Ya.  452,  18.  Coleman  v.  Coleman,  3  Dana 

57  S.  E.  769,  123  A.  S.  R.  996.    See  (Ky.)  398,  28  Am.  Dec  86;  Watkina 

also  Donnor  v.  Qnartermas,  90  Ala.  v.  Eaton,  30  Me.  529,  50  Am.  Dec. 

164,  8  So.  715,  24  A.  S.  E.  778,  637;  McLawhom  v.  Harris,  158  N.  C. 

Note:  136  A.  S.  R.  817.  107,  72  S.  E.  211,  37  L.R.A.(N.S.) 

15.  Carpenter  v.  Carpenter,  131  N.  831. 

Y.  101,  29  N.  E.  1013,  27  A.  S.  R.     Note:  37  L.B.A.(N.S.)  832. 
569.  19.  Notes:  91  A.  &  B.  862;  87 

Note:  37  LJt.A.(N.S.)  832.  L.R^(N,S.)  832. 

16.  Notes:  116  A.  S.  B.  370;  10 
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party  to  a  partition  can  be  permitted  to  assert  an  adverse  title  for 
the  puipose  of  ousting  another  party  from  his  portion,  allotted  to 
him  by  the  same  partition,  thou^  there  be  no  express  warranty  in 
the  deed.'*  The  riile  that  a  tenant  in  common,  joint  tenant  or  par- 
cener in  possession,  will  not  be  permitted  to  purchase  an  adversary 
claim,  and  oppose  it  to  the  titie  of  his  cotenaot,  or  hold  under  it  in 
opposition  to  their  joint  claim,  can  only  be  made  to  apply  to  pur- 
chases made  after  the  joint  tenancy  or  relationship  exists  between  them. 
Until  then,  it  cannot  be  construed  to  be  a  breach  of  fidelity  or  good 
faith  to  purchase,  as  the  privity  has  not  commenced.*  Accordingly, 
it  has  been  held,  that  one  who  acquires  an  estate  of  a  purchaser  at 
foreclosure  sale,  and  subsequently  purchases  the  interest  of  one  of  two 
cotenante  who  owned  the  property  before  the  sale,  has  the  right  to 
hold  the  first  named  estate  or  interest  and  enforce  it  for  his  own 
benefit,  and  that  this  right  is  not  impaired  by  his  subsequently  acquir- 
ing the  interest  of  such  cotenant* 

55.  Validity  and  Effect  of  Purchase  Generally. — The  purchase  of 
an  outstanding  adverse  title  by  a  cotonant  is  not  void,  but  may  avail, 
imless  the  cotenant  elects,  within  a  reasonable  time,  to  contribute 
proportionately  to  money  expended  in  its  purchase.*  Accordingly  it 
has  been  held  that  a  tax  deed  to  one  of  several  cotenants  is  not  neces- 
sarily void  but  will  be  held  to  operate  for  the  benefit  of  all  the  co-own- 
ers on  their  electing  to  contribute  their  share  of  the  purchase  price.' 
It  has  been  held,  however,  that  the  purchase  of  t^e  common  property 
at  a  tax  sale  will  be  regarded  as  a  payment  of  the  tax  and  not  as  a 
purchase  of  the  property.*  In  soma  instances,  however,  the  courts 
have  ruled  that  a  tax  deed  acquired  by  a  cotenant  is  void;  *  and  espe- 
cially is  this  true  where  a  cotenant  permits  the  common  property 

20.  Venable  v.  Beaucbamp,  3  Dana  8  Ann.  Cas.  984. 

(Kt.)  321,  28  Am.  Dee.  74;  Williams  4.  Cocks  «.  Simmons,  55  Ark.  104, 

V.  Gray,  3  Greenl.  (Me.)  207, 14  Am.  17  S.  W.  694,  29  A.  S.  R.  28  and  note; 

Dec.  234.   See  also  Covxhamts,  as  to  Weare  v.  Van  Meter,  42  la.  128,  20 

implied  warranty  in  partition.    And  Am.  Rep.  616;  Roll  v.  Everett,  73  N. 

see  Partition.  J.  Eq.  697,  71  Atl.  263,  17  Ann.  Caa. 

1.  Venable  v.  Beaucbamp,  3  Dana  1196;  Clark  v.  Lindsey,  47  Ohio  St. 

(Ky.)  324,  28  Am.  Dec.  74;  Sneed's  437,  25  N.  £.  422,  9  L£ A.  740 ;  Bhike 

Heirs  «.  Atherton,  6  Dana  (Ky.)  276,  v.  Howe,  1  Aikena  (Vt.)  306, 15  Am. 

32  Am.  Dec  70;  Roll  v.  Everett.  73  Dee.  681. 

N.  J.  Eq.  607,  71  AtL  263,  17  Ann.  Notes:  39  A.  S.  B.  686;  Ann.  Ota. 

Cas.  1196.  1S13E  153. 

Note:  116  A.  S.  R.  367,  372.  6.  Clark  «.  Lindsey,  47  Ohio  St. 

8.  Horton  v.  Maffitt,  14  Minn.  289,  437,  25  N.  £.  442,  0  LJIA.  740. 

100  Am.  Dee.  222.  Notes:  10  L.RjL  101;  Ann.  Gas. 

3.  Brittin  v.  Handy,  20  Ark.  381,  1913E  153. 

73  Am.  Dee.  497;  Stevens  v.  Reynolds,  6.  Stephenson  v.  Fatten,  86  Kan. 

143  Ind.  467,  41  N.  E.  931,  52  A.  S.  379,  121  Pae.  498,  Ann.  Cas.  1013G 

H.  422;  Hoyt  v.  ligbtbody,  98  Minn.  360. 
189,  108  N.  W.  843,  U6  A.  S.  R.  358, 
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to  be  sold  for  taxes,  and  directly  or  indirectly  secures  the  title  in  his 
own  name.  In  such  a  case  his  deed  will  be  avoided  at  the  instance 
of  his  cotenant,  or  he  will  be  held  to  be  a  trustee  holding  the  title 
for  their  mutual  benefit.^  One  cotenant  may,  at  a  mortgage  sale, 
buy  the  estate  and  thereby  become  the  owner  in  severalty,  but  by  so 
doing  he  cannot  invest  himself  with  an  absolutely  indefeasible  title 
to  the  joint  properly.  The  other  cotenants  have  the  right,  which  is 
only  an  equity,  to  elect  within  a  reasonable  time  to  contribute  their 
proportion  to  the  outlay  made  and  thus  to  reinstate  their  title.®  It  is 
held  that  the  right  which  a  t-enant  in  common  has  to  participate  in  a 
purchase  of  the  common  property  by  a  cotenant  is  a  mere  equitable 
rig^t;  and  hence,  that  he  cannot  maintain  an  action  in  ejectment 
against  a  purchaser  from  such  cotenant,  because  he  has  no  legal  title 
to  the  premises  which  will  support  such  action.*  A  subsequent  pur- 
chaser of  an  outstanding  title,  who  takes  it  with  notice  of  the  facts, 
takes  it  subject  to  the  trust  which  exists  o&  it  in  favor  of  the  coten- 
ants  of  his  grantor."* 

56.  Payment  of  Lien  or  Incnmbrance  by  One  as  Discharging  It.« 
It  is  no  doubt  the  law  that  when  one  primarily  liable  for  the  pay- 
ment of  a  judgment  makes  an  unconditional  payment  of  the  same, 
in  law  it  extinguishes  and  satisfies  the  judgment;  but  a  different  rule 
applies  when  one  cotenant  pays  off  a  Hen  against  the  joint  estate 
or  purchases  an  outstanding  title  to  the  estate.**  In  such  a  case  the 
lien  is  not  extinguished  or  discharged  but  will  be  kept  alive  for  the 
purpoi^  of  enabling  the  cotenant  paying  the  same  to  compel  contribu- 
'tion.*'  But  where  one  cotenant  redeems  the  whole  estate  from  a  pur- 
chaser thereof  at  a  sale  for  taxes  such  purchaser's  title  is  legally 
extinguished  by  the  redemption  so  made,  and  a  subsequent  tender 
to  him  by  the  other  cotenant,  of  the  amount  due  on  lus  portion  of 
the  estate,  is  of  no  effect*' 


Pwchasc  of  Tax  Title 

57.  In  GeneraL — ^The  authorities  are  uniform  in  affirming  the  gen- 
eral rule  that  a  cotenant  who  acquires  a  tax  title  to  the  common 
property  cannot  assert  such  titie  against  his  co-owners,  except  as  a 
basis  for  contribution  to  repay  him  for  his  expenditure.    His  pur- 

7.  Beed  tJ.  Bachman,  61  W.  Va.  452,  273,  16  N.  B.  587,  5  A.  8.  R.  611; 
57  S.  E.  769,  123  A.  S.  K.  996.  Moon  v.  JenningpB,  119  Ind.  130,  20  N. 

8.  Savage  v.  Bradley,  149  Ala.  169,  E.  748,  21  N.  E.  471, 12  A.  S.  R.  383. 
43  So.  20,  123  A.  S.  R.  30;  Brittin  v.  12.  Titsworth  v.  Stout,  49  HI.  78, 
Handy,  20  Ark.  381,  73  Am.  Deo.  497.  95  Am.  Deo.  577;  Moon  v.  Jefininga, 

Note:  10  Ann.  Cas.  283.  119  Ind.  130,  20  N.  E.  748,  21  N.  E. 

9.  Note:  17  Ann.  Cas.  1171.  471,  12  A.  S.  B.  383.  See  infra,  par. 

10.  Notes:  91  A.  8.  R.  864;  116  A.  64. 

8.  R,  372.  13.  Watkins  v.  Eaton,  30  Ue.  529, 

11.  Eads  V.  Betberford,  114  Ind.  50  Am.  Dec.  637. 
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chase  simply  amounts  to  a  payment  of  the  taxes,  or  a  redemption  from 
the  sale,  and  gives  him  no  right  except  to  compel  contribution.  He 
derives  no  excluGdve  benefit  from  the  purchase,  since  that  inures  to  the 
benefit  of  all  the  cotenants,  if  they  elect  to  avail  themselves  thereof 
by  reimbursing  him.**  And  this  is  true  whether  the  tax  deed  is 
procured  to  be  executed  directly  to  the  tenant  or  to  another  tiirough 
whom  such  tenant  claims  as  grantee.*'  The  rule  is,  of  course,  espe- 
cially applicable  where  the  purchasing  cotenant  is  himself  in  default 
for  the  taxes  for  which  the  sale  is  made,'"  since  the  law  will  not 
permit  one  upon  whom  a  legal  or  moraJ  obligation  is  cast,  to  gain  an 
advantage  through  his  own  fraud  or  negligence.  If  a  long  period 
elapses  after  the  creation  of  a  tax  title,  and  the  purchaser  is  regarded 
and  treated  by  the  late  cotenants  as  the  true  owner,  and  the  latter, 
on  their  part,  have  abandoned  all  claims  to  the  property,  then  it  may 
be,  but  not  otherwise,  that  either  of  them  is  at  liberty  to  disregard 
his  former  relations  and  to  purchase  the  whole  property  for  himself.*' 
In  accordance  with  the  principle  stated,  it  is  a  rule  that  when  the 
common  property  has  been  sold  for  taxes  to  a  stranger,  even  though 


14.  Donnor  v.  Qnartermas,  90- Ala.  137;  Tanney  v.  Tanney,  159  Pa.  St. 
164,  8  So.  715,  24  A.  S.  R.  778 ;  Mor-  277,  28  AU.  287, 39  A.  S.  R.  678 ;  John- 
agne  v.  Doe,  143  Ala.  459,  39  So.  161,  son  v.  Branch,  9  S.  D.  116,  68  N.  W. 
Ill  A.  S.  R.  52,  5  Ann.  Cas.  331;  173,  62  A.  S.  R.  857;  WiUard  t. 
Cocks  V.  Simmons,  55  Ark.  104,  29  A.  Strong,  14  Vt.  532,  39  Am.  Dec.  240. 
S.  R.  28;  Mills  v.  Turkey,  22  Cal.  373,  Notes:  28  Am.  Dec.  85;  77  Am.  Dec 
83  Am.  Dec.  74;  Goralski  t).  Kostuski,  449  ;  24  A.  S.  R.  255  ;  27  A.  S.  R. 
179  111.  177,  53  N.  E.  720,  70  A.  S.  R.  574  ;  29  A.  S.  R.  32;  58  A.  S.  R.  286; 
98;  Thompson  o.  McCorkle,  136  Ind.  70  A.  S.  R.  101,  625;  116  A.  S.  R. 
484,  34  N.  E.  813,  36  N.  E.  211,  43  A.  367,  369;  9  L.R.A.  740;  10  L.R.A. 
S.  R.  334;  Weare  v.  Van  Meter,  42  la.  101,  102;  17  Ann.  Cas.  1199. 
128,  20  Am.  Rep.  616;  Fallon  v.  Chi-  15.  Weare  v.  Van  Meter,  42  la. 
dester,  46  la.  588,  26  Am.  Rep.  1C4;  128,  20  Am.  Rep.  616;  Crawford  u. 
Cone  V.  Wood,  108  la.  260,  79  N.  W.  Meis,  123  la.  610,  99  N.  W.  186,  66 
86,  75  A.  S.  R.  223  and  note;  Craw-  L.R.A.  154;  Duson  v.  Roos,  123  La. 
ford  1).  Meis,  123  la.  610,  99  N.  W.  835,  49  So.  590,  131  A.  S.  R.  375; 
186,  66  L.R.A.  154;  Broqaet  v.  War-  RoU  v.  Everett,  73  N.  J.  Eq.  697,  71 
ner,  43  Kan.  48,  22  Pac  1004, 19  A.  S.  Atl.  263,  17  Ann.  Caa.  1196;  Uoyd  «. 
R.  124;  Duson  v.  Roos,  123  La.  835,  Lynch,  28  Pa.  St.  419,  70  Am.  Dee. 
49  So.  590,  131  A.  S.  R.  375;  Lawton  137. 

V.  Estes,  167  Mass.  181,  45  N.  E.  90,  16.  Donnor  v.  Quartermas,  90  AJa. 
57  A.  8.  R.  450;  Hoyt  v.  Lightbody,  164,  8  So.  715,  24  A.  S.  R.  778;  Cocks 
08  Minn.  189,  108  N.  W.  843,  116  A.  v.  Simmons,  55  Ark.  104,  17  S.  W. 
S.  R.  358,  8  Ann.  Cas.  984;  Cohea  v.  594,  29  A.  S.  R.  28;  Crawford  v.  Meis, 
Hemingway,  71  Miss.  22,  14  So.  734,  123  la.  610,  99  N.  W.  186,  66  L.R.A. 
42  A.  §.  R.  449;  Harris  v.  Lloyd,  11  154;  Page  ti.  Webster,  8  Mich.  263,  77 
Mont.  390,  28  Pac.  736,  28  A.  S.  R.  Am.  Dec.  446;  RoU  v.  Everett,  73  N. 
475;  Roll  v.  Everett,  73  N.  J.  Eq.  697,  J.  Eq.  697,  71  AtL  263,  17  Ann.  Caa. 
71  Atl.  263,  17  Ann.  Cas.  1196;  Clark  1196. 

V.  Lindsey,  47  Ohio  St.  437,  25  N.  E.  17.  Goralski  v.  Koshiski,  179  lU. 
422.  9  L.R.A.  740;  Weaver  «.  Wible,  177, 63  N.  E.  720,  70  A.  sTr.  98.  Sm 
25  Pa.  St.  270, 64  Am.  Dec  696;  Lloyd  also  supra,  par.  19,  as  to  the  daty  of 
V.  I^eh,  28  Pa.  St.  419,  70  Am.  Dee.  eaeh  eotenant  to  pay  tazoB,  tAn, 
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the  time  for  redemption  has  expired,  a  tenant  in  common  cannot  by 
a  purchase  of  such  title  assert  it  against  his  cotenants;  and,  further- 
more, one  tenant  in  common  of  a  remainder  cannot,  by  purchasing 
the  land  at  a  tax  sale,  cut  off  the  rights  of  bis  co-owners  and  acqiure 
the  exclusive  title  to  himself.*' 

58.  At  Sale  for  Taxes  Accruing  before  Cotenancy. — ^There  is  a  con- 
flict of  authority  as  to  wliether  a  cotcnant  may  acquire  a  tax  title 
based  on  taxes  levied  before  he  became  a  cotenant.  Some  courts 
"obscure  the  show  of  evil,"  and  hold  that  one  tenant  in  common  may 
acquire  title  to  the  common  property  as  against  his  cotenant,  where 
the  property  is  sold  for  a  tax  which  accrued  before  he  acquired  an 
interest  therein,  and  which  he  was  not  obligated  to  pay;  while  other 
courts  base  their  decisions  on  the  broad  principle  that  the  confidential 
relations  existing  between  cotenants  prohibits  one,  and  should  pro- 
hibit him,  from  acquiring  a  tax  title  for  his  own  benefit,  and,  there- 
fore, refuse  to  draw  any  distinction  between  cases  where  the  taxes 
accrued  before  or  during  the  cotenancy  of  the  purchaser.*  Still  another 
phase  of  the  subject  is  presented  in  cases  where  the  land  has  been 
assessed  upon  the  tax  books  to  and  in  the  name  of  owners  of  undivided 
interests  respectively,  and  when  tbe  owner  of  each  undivided  interest 
could  have  paid  bis  own  tax  unaffected  by  the  fact  of  joint  interest, 
and  where  the  subsequent  tax  sale  and  deed  were  based  upon  this 
separate  and  individual  assessment.  In  such  cases,  following  rather 
the  analog  of  the  rule  first  stated,  it  has  been  held  that  either  coten* 
ant  may,  at  a  tax  sale,  purchase  the  interest  of  any  othw  cotenant. 
and  assert  as  against  bis  cotenant  any  title  acquired.' 

18.  Cone  v.  Wood,  108  la.  260,  79  the  case  of  joint  remaindermen  who 
N.  W.  86,  75  A.  S.  R.  223  and  note.       have  no  right  of  possession  it  cannot 
Note:  116  A.  S.  R.  369.  be  held  that  they  owe  aby  reeiproeal 

In  Pennsylvania  the  contrary  rule  rights  or  duties  to  each  other,  and  if 
seems  to  have  been  adopted.   See  28  one  of  the  remaindermen  purohaaea  the 
Am.  Dee.  85  note;  116  A.  S.  E.  360  property  at  a  tax  sale  he  wiU  get  a 
Tur ,         T  -J     ni      .  ^^^'^  cannot  be  defeated  by  the 

loi       Ibt"  T  ^??^''iQi^^^^i«^^^^'  cl"^  remaindermen. 

Stfe  ^40"'*^      ''''  ^'  lOsiTi^lTl'i'^^B  ^fd 

Vnte-  llfi  A   S  R  ^71  note,  8  Ann.  Gas.  984;  Barker  v.  Jones, 

Snt  ;ee  CitwFord'.  Meis,  123  la.  ^2  N.  H.  497  13  A.  S.  R  586 ;  Jo^- 

610,  99  N.  W.  186,  101  A.  S.  R.  337,  Branch,  9  S.  D.  116,  68  N.  W. 

66  L.R.A.  154;  aid  note  Ann.  Cm!  ^^^^^  A.  S.  R.  857. 

mSE  153,  for  the  statement  of  a  eon-      Note:  19  L.R.A.(N.S.)  593. 

traxy  role  based  upon  the  technical  aa-     ^-  Brittin  v.  Handy,  20  Ark.  381, 

sumption  that  the  general  role  stated  73  Am.  Dee.  497;  Ho^  v.  Lightbody, 

is  to  be  applied  only  where  the  eoten-  98  Minn.  189.  108  N.  W.  843,  116  A. 

ants  are  in  possession  or  entitled  to  S.  R.  358,  9  Ann.  Caa.  98^ 

possession,  and,  bo  reasoning,  that  in 

R.  C.  L.  VoL  VII.— 65.  86& 
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Purchase  at  Judicial  Sale 

59.  In  General. — The  rule  is  well  settled  in  most  jurisdictions  that 
where  property  owned  in  common  is  sold  pursuant  to  a  power  con- 
tained in  a  trust  deed,  or  at  a  judicial  sale,  to  satisfy  an  obligation 
which  rests  alike  upon  all  of  the  tenants  in  common,  one  cotenaut 
cannot  purchase  the  lands  and  cut  off  the  right  of  his  co-proprietors 
to  contribute  to  the  purchase  price  and  participate  in  the  benefits  of 
the  purchase; '  and,  based  on  the  same  principle,  it  is  also  a  rule  that 
the  purchase  of  lands  by  one  tenant  at  a  foreclosure  sale  of  a  mort- 
gage ^ven  by  the  common  ancestor  accrues  to  the  benefit  of  all  of 
the  tenants  in  common,  unless  this  right  is  lost  by  acquiescence  in 
the  title  acquired  by  the  purchaser.*  According  to  the  decisions  in 
some  jurisdictions,  however,  tiie  principle  which  turns  a  cotenant  into 
a  trustee  who  buys  for  himself  a  hostile  outstanding  title  can  have  no 
application  to  a  public  sale  of  the  common  property,  either  under  legal 
process  or  a  power  in  a  trust  deed.  Where  this  is  the  situation,  the  sale 
not  being  in  any  wise  tibe  result  of  collusion  nor  subject  to  the  control 
of  such  a  bidder,  it  is  said  he  is  as  free  to  purchase,  in  the  absence  of 
fraud  and  deceit,  as  any  one  of  the  general  public* 

60.  Purchase  at  Partition  Sale. — As  a  general  rule,  one  of  several 
tenants  in  common  may  purchase  ^e  property  owned  in  common 
at  a  sale  thereof  in  proceedings  for  a  partition  of  their  interests;  and 
by  such  a  purchase  the  tenant  acquires  title  as  against  his  cotenants. 
The  mere  fact  that  the  cotenant  purchasing  at  such  a  sale  is  a  trustee 
of  the  property  is  held  not  to  vary  the  rule ;  for  while  it  is  undoubtedly 
true  that  one  who  occupies  a  fiduciary  relation  cannot,  ordinarily, 
legally  purchase  the  property  of  the  cestui  que  trust,  whether  the 
sale  be  made  by  himself  or  another,  still  to  this  wholesome  doctrine 
an  exception  is  claimed  where  the  trustee  has  a  personal  interest 
in  the  property  sold.  In  such  a  case,  it  is  said,  he  must  have  the 
right  to  protect  his  own  interest  and,  if  necessary,  to  buy  in  the 
property.    At  least,  if  the  cotenants,  who  also  are  cestuis  que  trust, 

Notes:  70  A.  S.  E.  101;  116  A.  8.  R.  penter  v.  Carpenter,  131  N.  Y.  101,  29 

368.  N.  E.  1013,  27  A.  S.  R.  569,  reversing 

3.  McPheeten  «.  Wright,  124  Ind.  58  Hun  608, 12  N.  Y.  S.  189,  35  N.  Y. 
560,  24  N.E.  734,9  L.R. A.  176}  Barnes  St.  Rep.  512;  Ttsdale  v.  Tisdale,  3 
V.  Boardman,  152  Mass.  391,  25  N.  £.  Sneed  (Tenn.)  596,  64  Am.  Dee.  775. 
623,  9  L.R.A.  571;  Reed  v.  Reed,  122  Note:  19  L.R.A.(N.S.)  59L 

Mich.  77,  80  N.  W.  996,  80  A.  S.  R.  5.  Starkweather  v.  Jenner,  216  U.  8. 

541;  Gibson  v.  Winslow,  46  Pa.  St.  524,  30  S.  Ct.  382,  54  U.  a  (L.  r  I.) 

380,  84  Am.  Dec.  552;  Reed  «.  Bach-  602,  17  Ann.  Cas.  1167  and  note;  Sav- 

man,  61  W.  Va.  452, 57  S.  E.  769, 123  age  v.  Bradley,  149  Ala.  169,  43  So. 

A.  S.  R.  996.  20,  123  A.  S.  R.  30;  Baird  v.  Baiid'a 

Note:  17  Ann.  Cas.  1169.  Heirs,  21  N.  C.  524,  31  Am.  Dee.  399: 

4.  McPheeters  u.  Wright,  124  Ind.  Jackson  v.  Baird,  148  N.  C.  29,  U  S. 
660,  24  N.  E.  734,  9  LJI.A.  176;  Mil-  E.  632, 19  L.R.A.(N.S.)  691. 

ler  «.  Vivian  Oil  Co.  131  La.  761,  60     Note:  136  A.  S.  B.  817. 
Stb  236,  Ann.  Cbb.  1914A  1028;  Car- 

M6 


Digitized  by  Google 


7  R.  C.  L. 


COTENAKCT 


with  full  knowledge  of  all  of  the  facts  and  uninfluenced  by  the  trus- 
tee, accept  the  benefits  of  the  sale  to  him,  they  will  be  deemed  to 
have  ratified  the  sale,  and  are  not  entitled  to  have  the  transaction 
set  aside.  But,  according  to  the  rule  in  those  courts  that  take  a  some- 
what more  exalted  view  of  the  trust  relation  and  contend  that  under 
no  circumstances  should  it  be  made  to  serve  the  ends  of  self  interest  in 
any  trustee,  even  though  no  obvious  wrong  is  done,  it  is  insisted  there 
must  first  be  a  severance  of  the  Ixust  relation  in  order  to  entitle  the 
tenant  to  purchase  the  property.  This  may  be  accomplished  by  pro- 
curing an  order  from  the  court  permitting  him  to  become  the  pur- 
chaser. Otherwise  a  purchase  by  him  is  voidable  as  to  his  cotenants.* 
Of  course,  if  the  purchasing  tenant  practices  fraud  upon  his  coten- 
anfs,  their  rights  cannot  be  prejudiced  by  his  purchase.  Accordingly, 
where  one  tenant  in  common,  without  consulting  his  cotenants,  insti- 
tutes an  action  for  the  partition  of  the  common  property  and  pro- 
cures his  appointment  as  a  commissioner  to  sell  the  same,  a  purchase 
made  by  him  through  a  third  person  for  an  inadequate  price  will  be 
deemed  to  have  been  made  as  trustee  for  his  cotenants,  and  the  latter 
are  entitled  to  share  in  the  benefits  of  such  purchase.' 

61.  Purchase  at  Judicial  and  Probate  Sales. — If  without  collusion 
a  third  person  purchases  the  common  property  at  a  judicial  sale 
for  the  debt  of  all,  and  afterwards  conveys  the  title  to  one  of  Hie 
former  cotenants,  such  cotenant  will  take  a  good  title  as  against  even 
his  cotenants;  for  the  title  to  the  entire  property  having,  for  the 
debt  of  all,  passed  by  regular  sale  to  a  third  person,  the  relation 
of  cotenancy  ceased  and  none  of  the  tenante  owed  any  duty  there- 
after to  the  other  tenants  in  regard  to  ii^  But  where  the  purchase 
by  a  third  person  was  only  nominal,  he  merely  acting  as  agent  for  one 
of  the  cotenants,  a  deed  to  him  will  be  considered  as  a  matter  of 
form  merely  and  a  conveyance  from  him  to  his  principal  will  come 
under  the  well  settled  rule  that  if  one  cotenant  purchases  an  outstand- 
ing title,  and  claims  under  it  tiie  common  property  as  against  the 
others,  if  they  contest  it  his  claim  will  not  be  allowed,  because  it  must 
be  presumed  that  each,  as  to  the  common  interests,  acts  for  all.*  A 
similar  rule  governs  aa  to  probate  sales.  Accordingly,  where  a  dece- 
dent's lands  are  sold  pursuant  to  an  order  of  the  probate  court  for  the 
payment  of  the  debts  of  the  estate,  one  of  the  heirs  may  purchase  the 
lands  and  acquire  an  absolute  title  thereto.  In  such  case  the  order  of 
sale  is  deemed  to  sever  the  relation  of  cotenancy  existing  between  the 
heirs.  While  it  may  be  conceded  that  the  heirs  of  an  intestate,  upon 
his  death,  take  the  land  of  which  he  died  seized  as  tenants  in  common, 

6.  Note:  17  Ann.  Cas.  1172.  107,  72  8.  E.  211,  37  L.E.A.(N.S.) 

7.  Tuttle  o.  Tattle,  146  N.  C.  484,  59  831;  Tanney  v.  Tanney,  159  Pa.  St. 
8.  E.  1008,  125  A.  S.  R.  481.  277, 28  At!.  287,  39  A.  S.  R.  678, 

Note:  17  Ann.  Cas.  1173.  9.  Tanney  v.  Tanney,  159  Pa.  St. 

S.  MeLft'.riiorn  v.  Harris,  156  K.  C.  277,  28  Atl.  287,  89  A.  8.  B.  878. 
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and  their  reciprocal  duties  immediately  wise,  still  the  estate  does  not 
vest  in  them  absolutely,  but  is  subject  to  be  divested  whenever  the  land 
is  taken  into  the  custody  of  the  courts  and  subjected  to  the  payment  of 
the  debts  of  the  deceased.  The  law  appropriates  the  title  to  the  land, 
not  as  that  of  the  heirs,  but  as  it  came  directly  from  the  ancestor. 
The  probate  court  orders  the  sale  of  the  land  and  not  the  interest  of 
the  heiis.*^ 


CorUribuiion 

62.  Tn  General. — Where  a  joint  tenant' or  tenant  in  common  pur- 
chases an  outstanding  title,  his  cotenant  must,  within  a  reasonable 
time,  elect  to  avail  himself  of  the  benefit  of  the  title,  and  offer  to 
contribute  his  due  proportion  of  the  expense  of  the  purchase  of  it,  if 
he  desires  to  take  advantage  of  his  privilege  of  redeeming  his  interest.** 
Unless  he  makes  such  election  to  participate  within  a  reasonable  time, 
and  contributes,  or  offers  to  contribute,  his  ratio  of  the  consideration 
actually  paid,  he  will  be  deemed  to  have  repudiated  the  transaction, 
and  to  have  abandoned  its  benefits.** "  For  it  is  to  be  remembered 
that  equity  does  not  oblige  a  cotenant  to  pay  out  of  his  own  money 
to  protect  the  common  title,  but  it  rather  permits  him  to  do  so,  and 
when  he  has  done  so  it  converts  him  into  a  trustee  and  then  lays  an 
obligation  upon  tJie  other  cotenants  to  exercise  reasonable  diligence 


10.  Jackson  v.  Baird,  148  N.  C.  29,  S.  524,  30  S.  Ct.  382, 54  U.  S.  (L.  ed.) 
61S.  E.  632,19Ii.R.A.(N.S.)  591.        602,  17  Ann.  Cas.  1167;  Savage  «. 

Note:  17  Ann.  Cas.  1170.  See  also  Bradley,  149  Ala.  169,  43  So.  20,  123 
Executors  and  Aduinistkators.         A.  S.  R.  30 ;  Brittin  v.  Handy,  20  AA. 

11.  Titsworth  v.  Stoat,  49  111.  78,  95  381,  73  Am.  Dec.  497;  Stevenson  v. 
Am.  Dec.  577;  Stevens  v.  Reynolds,  Boyd,  153  GaL  630,  96  Pac.  284,  19 
143  Ind.  467,  41  N.  E.  931,  52  A.  S.  L.U.A.(N.S.)  525  and  note;  Smith  «. 
R.422;  Venablev.Beauchamp,  3Dana  Goethe,  159  Cal.  62S,  115  Poe.  223, 
(Ky.)  321,  28  Am.  Dee.  74;  Sneed's  Ann.  Cas.  igi2C  1205;  Wilson  v. 
Heirs  V.  Atherton,  6  Dana  (Ky.)  276,  Lmder,  21  Idaho  576,  123  Pac  487, 
32  Am.  Dec.  70;  Darcey  «.  Bayne,  105  Ann.  Gas.  1913E  148,  42  L.R.A.(N.S.) 
Ud.  365,  66  AU.  434, 10  L.R.A.(N.S.)  242;  GoraUki  «.  Eostnski,  179  lU.  177, 
863;  Weaver  v.  Wible,  25  Pa.  St.  270,  53  N.  £.  720,  70  A.  S.  R.  98;  Stevens 
64  Am.  Dec.  696;  Lloyd  t>.  Lynch,  28  v.  Reynolds,  143  Ind.  467,  41  N.  £. 
Pa.  St  419,  70  Am.  Dec  137;  Gentry  931,  52  A.  S.  R.  422;  Barnes  v.  Board- 
V.  Gentry,  1  Sneed  (Tenn.)  87,  60  Am.  man,  152  Mass.  391,  25  N.  E.  623,  9 
Dec  137;  Tisdale  «.  Tisdale,  2  Sneed  LJt.A.  571;  Reed  v.  Reed,  122  Mich. 
(Tenn.)  596,  64  Am.  Dee.  775;  Roberts  77,  80  N.  W.  996,  80  A.  S.  R.  5U; 
fi.  Thorn,  25  Tex.  728,  78  Am.  Dec.  Hoyt  v.  Lightbody,  98  Minn.  189,  108 
552.  See  Contbibutioh,  vol.  6,  p.  N.  W.  843,  116  A.  S.  R.  358,  8  Ann. 
1049.  Cas.  984;  Roberta  v.  Thoni,  25  Tex. 

Notes:  28  Am.  Dec.  84;  64  Am.  Dec.  728,  78  Am.  Dec.  552;  Cedar  Canyon 
784;  33  A.  S.  B.  228;  91  A.  8.  B.  864;  Gonsol.  Min.  Co.  «.  Yarwood,  27  Wash. 
ID  L.R.A.  101.  2n,  67  Pac.  749,  91  A.  S.  B.  841. 

See  infra,  par.  63,  as  to  what  Notes:  28  Am.  Dec  84;  17  Ann.  Caa. 
amounts  to  reasonable  time  1171. 

12.  Stulnreather  «.  Jenner,  216  V. 
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and  do  equity  in  contributing  their  shares  by  way  of  reimbursing 
him  for  his  outlay.  A  failure  to  do  this  mil  be  taken  as  an  eleotion 
on  their  part  to  c^low  him  to  take  the  benefit  of  the  outlay  and  take 
the  title  he  has  acquired  thereby  for  his  individual  use  and  benefit** 
But  before  the  cotenant  can  be  held  to  have  so  abandoned  his  claim 
to  the  benefit  of  the  purchase,  it  must  appear,  not  only  that  he  has 
been  apprised  of  the  purchase,  but  also  that  he  has  been  made  aware 
of  the  claim  set  up  by  the  purchasing  cotenant  Until  he  has  had 
such  knowledge  he  may  reasonably  presume  that  the  acquisition  was 
made  in  support  of  the  common  title;  and  he  will  be  justified  in  acting 
on  that  presumption.^*  There  is  a  rule  in  some  juriadictions  that  the 
cotenant  does  not  lose  his  right  to  the  common  property  until  there 
has  been  a  demand  made  on  him  to  contribute  and  a  refusal  on  bis 
part  to  do  so.** 

63.  What  Amounts  to  Reasonable  Time. — ^To  the  inquiry  as  to 
what  is  a  reasonable  time  in  which  to  elect  to  bear  a  portion  of  the 

expense  necessarily  incurred  by  a  cotenant  in  the  acquisition  of  an 
outstanding  title,  no  positive  answer  can  be  given.  In  this,  as  in 
all  other  que.vtionB  in  regard  to  reasonable  time,  each  case  must  neces- 
sarily be  determined  upon  its  own  peculiar  circumstances.**  It  is 
well  settled,  however,  that  courts  of  equity  will  often  refuse  relief, 
even  whore  the  statutory  time  of  limitation  has  not  run.  But  in  such 
a  case  there  must  be  something  more  than  a  mere  passive  neglect. 
Thc^e  must  be,  in  addition,  a  showing  of  facts  amounting  to  acqui- 
escence in  the  acts  complained  of,  or  of  other  circumstances  which, 
coupled  with  the  delay,  will  render  the  granting  of  the  relief  inequi- 
table.  But  regardless  of  tiie  question  as  to  whether  there  has  been 
a  plea  of  the  statute  of  limitations,  a  court  of  equity  will  refuse  to 
entertain  a  suit  brought  after  unreasonable  delay.*'  The  refusal  to 
grant  relief  is  not  put  upon  the  pr^umption  of  payment  or  analogy 
to  the  statute  of  limitations,  but  upon  considerations  of  public  policy, 
and  the  difliculty  of  doing  entire  justice  between  the  parties  in  conse- 

13.  Wilson  V.  Linder,  21  Idaho  576,  Consol.  Min.  Co.  «.  Yarwood,  27  Wash, 
123  Pa.  487,  Ann.  Cas.  1913E  148,  42  271,  67  Pac.  749,  91  A.  S.  R.  841  and 
Lil.A.(N.S.)  242;  Duson  v.  Roos,  123  note. 

La.  835,  49  So.  590, 131  A.  S.  R.  375;  16.  Savage  v.  Bradley,  149  Ala.  169, 
Darcey  v.  Bayne,  105  Md.  365,  66  Atl.  43  So.  20,  123  A.  S.  li.  30;  Wilson  r. 
434,  10  L.R.A.(N.S.)  863.  Linder,  21  Idaho  576,  123  Pap.  487, 

U.  Pillow  V.  Southwestern  Virginia  Ann.  Cas.  1913E  148,  42  L.R.A.(N.S.) 
Imp.  Co.,  92  Va.  144,  23  S.  E.  32,  53  242;  Stevens  v.  Reynolds,  143  Ind. 
A.  S.  R.  804:  Reed  v.  Baehman,  61  W.  467,  41  N.  £.  931,  52  A.  S.  R.  422. 
Va.  452,  57  S.  E.  769,  123  A.  S.  R.     Note:  91  A.  S.  R.  864. 
996.  17.  Stevenson  v.  Boyd,  153  Cal.  630, 

Notes:  28  Am.  Dec.  84;  91  A.  S.  R.  96  Pac.  284,  19  L.R.A.(N.S.)  525; 
864;  17  Ann.  Cas.  1171.  Wilson  v.  Linder,  21  Idaho  576,  123 

15.  Weare  v.  Van  Meter,  42  la.  Pac.  487,  Ann.  CaB.  1913E  148,  43 
128,  20  Am.  Rep.  616;  Cedar  Canyon  L.R.A.(N.S.)  242. 
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quence  of  the  unreasonable  delay.  The  principal  factors  in  deter- 
mining whether  the  plaintiff  had  been  guilty  of  laches  are  acquiesconc« 
and  lapse  of  time;  but  other  circumstances  are  also  material;  thus 
if  a  cotenant  unreasonably  delays  his  election  until  there  is  a  change 
in  the  condition  of  the  property  or  in  the  circumstances  of  tiie  par- 
ties, he  will  be  held  to  have  abandoned  all  benefit  arising  from  the 
new  acquisition.^' 

64.  Right  to  Compel  Contrlbntion^It  is  a  general  rule  that  when 
a  tenant  in  common  discharges  an  outstanding  lien  on  the  property, 
the  discharge  inures  to  the  benefit  of  all  the  cotenants  if  they  choose 
to  avail  themselves  thereof  by  reimbursing  him,  and  that  he  derives 
no  exclusive  right  against  them  except  to  use  the  discharge  as  a  basis 
to  enforce  contribution  against  tbem.™  Where,  howev^,  a  cotentrnt 
has  had  exclusive  possession  and  enjoyment  of  the  common  prop- 
erty for  many  years,  all  the  while  ignoring  the  title  of  his  co-owners, 
and  excluding  them  from  any  control  of  the  land,  he  cannot  compel 
such  contribution.*  Again,  it  has  been  held  that  an  owner,  who  pays 
the  amount  required  to  redeem  his  own  share  and  the  share  of  a 
cotenant,  cannot  be  entitled  to  recover  of  that  cotenant  tlie  amount 
equitably  chargeable  to  his  share  without  other  proof  than  the  mere 

18.  Stevenson  v.  Boyd,  153  Cal.  630,  Horton  v.  Maffitt,  14  Minn.  289,  100 
96  Pac.  284,  19  L.R.A.(N.S.)  525.  Am.  Dee.  222;  Hoyt  v.  Lightbody,  98 

19.  Starkweather  v.  Jenner,  216  U.  Minn.  189,  108  N.  W.  843,  116  A.  S. 
S.  524,  30  S.  Ct.  382,  54  U.  S.  (L.  ed.)  R.  358,  8  Ann.  Ca.*?.  984;  Bates  v. 
602,  17  Ann.  Cas.  1167;  Wilson  v.  Hamilton,  144  Mo.  1,  45  S.  W.  641,  66 
Linder,  21  Jdalio  576,  123  Pac.  487  A.  S.  R.  407;  Carson  v.  Brgady,  56 
Ann.  Cas.  1013E  14S,  42  L.K.A.{N.S.)  Keb.  648,  77  N.  W.  80,  71  A.  S.  R. 
242;  Pillow  v.  Southwest  Virginia  691;  Barber  v.  Jones,  62  N.  H.  497, 13 
Imp.  Co.  92  Va.  144,  23  S.  E.  32,  53  A.  S.  R.  586;  Clark  v.  Liudsey,  47  Ohio 
A.  S.  R.  804.  St.  437,  25  N.  E.  422,  9  L.R.A.  740; 

Note:  19  L.R.A.(N.S.)  527.  Tannev  v.  Tanney,  159  Pa.  St.  277,  28 

20.  Troy  v.  Protestant  EpiscopaJ  Atl.  287,  39  A.  S.  R.  678;  Haverford 
Church,  174  Ala.  380,  56  So.  982,  Ann.  Loan,  etc.  Assn.  v.  Fire  Ass'n,  180  Pa. 
Cas.  1914B  815;  Cocks  tj.  Simmons,  55  St.  522,  37  Atl.  179,  57  A.  S.  R.  657; 
Ark.  104,  17  S.  W.  594,  29  A.  S.  R.  Tisdale  v.  Tisdale,  2  Sneed  (Tenn.) 
28;  Titsworth  v.  Stout,  49  III.  78,  95  596,  64  Am.  Dec.  775;  Stewart  v. 
Am.  Dec.  577;  Eads  v.  Retherford,  114  Stewart,  90  Wis.  516,  63  N.  W.  886, 
Ind.  273,  16  N.  E.  587,  5  A.  S.  R.  611;  48  A.  S.  R.  949. 

Moon  V.  Jennings,  119  Ind.  130,  20  N.      Notes:  9  A.  S.  R.  183;  12  A.  S.  R. 
E.  748,  21  N.  E.  471, 12  A.  S.  R.  383;  390;  29  A.  S.  R.  32;  35  A.  S.  R.  416; 
Stevens  v.  Reynolds,  143  Ind.  467,  41  48  A.  S.  R.  953;  52  A.  S.  R.  435;  53 
N.  E.  931,  52  A.  S.  R.  422;  Rippe  v.  A.  S.  R.  812;'  66  A.  S.  R.  417;  70 
Badger,  125  la.  725,  101  N.  W.  642,  A.  S.  R.  101;  71  A.  S.  R.  697;  116  A. 
106  A.  S.  R.  336;  Venable  v.  Beau-  S.  R.  372;  120  A.  S.  R.  1003;  123  A. 
champ,  3  Dana  (Ky.)  321,  28  Am.  S.  R.  32;  134  A.  S.  R.  581j  9  LJl^. 
Dec,  74;  Coleman  v.  Coleman,  3  Dana  740;  28  L.R.A.  855. 
(Ky.)  398,  28  Am.  Dec.  86;  Hogan  v.     1.  Wistar's  Appeal,  125  Pa.  St  526, 
McMahon,  115  Md.  195,  80  Atl.  095,  17  AU.  640,  11  A.  S.  R.  917, 
Ann.  Cm.  1912C  1260;  Page  v.  Web-     Note:  29  A.  S.  R.32. 
ster,  8  Mich.  263,  77  Am.  Dec.  446;  i 
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fact  of  redemption,  for  he  may  not  have  paid  by  hia  cotenant's  con- 
sent Furthermoie,  ednce  the  cotenant  may  have  concluded  that  the 
load  was  not  of  such  value  as  to  justify  its  redemption,  he  cannot 
be  compelled  to  redeem,  but  is  privileged  to  abandon  his  title  to  the 
purchaser  and  to  refuse  to  pay  him  or  any  other  person  the  amount 
which  would  be  required  to  redeem  it." 

65.  Tender  of  Share  as  Condition  Precedent  to  Right  to  Partici- 
pate.— ^The  doctrine  that  cotenants  may  claim  the  benefit  of  a  pur- 
chase of  an  adverse  lien  or  title  if  within  a  reasonable  time  they  con- 
tribute or  offer  to  contribute  their  share,  is  broadly  laid  down  in  many 
cases  of  partition  and  other  possessory  proceeding^  the  courts  fre- 
quently charging  the  portion  of  liie  land  set  off  to  the  other  coten- 
ants with  their  proportion  of  such  expense,  without  the  question  of  the 
necessity  of  a  tender  being  raised.'  A  few  casM  may  be  found  which 
directiy  pass  upon  the  question  of  the  necessity  of  tender  where  one 
cotenant  seeks  to  obtain  the  benefit  of  such  a  purchase  by  his  coten- 
ant, and  those  maintain  the  rule  that  a  cotenant  cannot  obtain  a' 
partition  of  land  held  in  common  without  tendering,  or  offering  to 
contribute,  his  proportionate  share  of  the  amount  paid  by  his  coten- 
ant, who  has  purchased  an  outstanding  title.*  But  it  has  been  ruled 
that  a  purchase  of  an  outstanding  title  by  a  cotenant,  who  was  also 
executor  of  the  one  from  whom  the  tenants  in  common  traced  thar 
title,  under  which  he  claimed  adversely  to  his  cotenants,  was  for  the 
benefit  of  all  the  tenants  in  common;  and  as  the  purchaser  claimed 
in  opposition  to  his  trust,  a  tender  on  the  part  of  his  cotenants  was 
not  necessary  before  bringing  suit  in  ejectment  for  the  recovery  of 
an  undivided  portion  thereof.'  However,  tiie  doctrine  that  such  a 
tender  is  not  necessary  as  a  prerequisite  to  maintaining  an  action 
for  partition  seems  to  be  the  proper  rule,  as  the  equitable- power  of 
the  court  would  be  amply  sufficient  to  preserve  and  protect  the  inter- 
est of  the  cotenant  who  has  relieved  the  common  property  from  a 
common  burden,  by  decreeing  it  to  be  a  lien  upon  the  interests  of 
the  other  cotenants  in  the  common  property,  and  ordering  a  sale 
thereof  if  timely  contributions  be  not  made." 

66.  Lien  to  Enforce  Contribution. — ^To  secure  contribution,  equity 
gives  to  the  purchasing  tenant  a  lien  upon  the  interests  of  tiie  other 


2.  Dusofl  V.  Roos,  123  La.  835,  49 
So.  590,  131  A.  S.  E.  375;  Watkins  v. 
Eaton,  30  Me.  529,  50  Am.  Deo.  637. 

Note:  17  Ann.  Cas.  1199. 

3.  Note:  10  L.R.A.(N.S.)  864. 

4.  Reed  v.  Reed,  122  Mich.  77,  80 
N.  W.  996,  80  A.  S.  R.  541.  See  also 
Brittin  v.  Handy,  20  Ark.  381,  73  Am. 
Dec.  497;  Stevens  v.  Reynolds,  143  Ind. 
467,  41  ^.  E.  931,  52  A.  S.  R.  422; 


Cockrill  V.  Hutchinson,  135  Mo.  67,  36 

S.  W.  375,  58  A  S.  R.  564. 
Note:  10  L.R.A.CN.S.)  864. 

5.  Keller  v.  Auble,  58  Pa.  St.  410, 
98  Am.  Dec.  297. 

Note:  10  L.R.A.(N.S.)  864. 

6.  Thompson  v.  McCorkle,  136  Ind. 
484,  34  N.  E.  813,  36  N.  E.  2U,  43 
A.  S,  R.  334. 

Note:  10  L.RA.(N.S.)  864^ 
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cotenants.  The  redeeming  tenant  in  common  is,  in  order  to  secure 
conbibution,  substituted  to  the  same  lien  that  ho  has  redeemed.' 
Pursuant  to  this  principle,  one  who  redeems  property  from  a  tax  sale, 
in  which  property  he  afterwards  becomes  a  tenant  in  common,  is 
entitled  to  have  the  lien  kept  alive  as  against  his  cotenant,  until 
the  latter  shall  have  paid  his  share  of  the  taxes.'  This  doctrine  is 
not  peculiar  to  cotenants,  however,  for  if  a  burden  exists  against  the 
property  of  two  or  more  persons,  whether  tenants  in  severalty  or  in 
common,  which  one  of  them  discharges  for  the  purpose  of  protecting 
his  interest,  he  is  in  equity  entitled  for  the  purpose  of  indemnity  to 
be  subrogated  to  the  lien  or  claim  which  he  has  discharged  and  to 
have  it  revived  and  enforced  by  declaring  it  to  be  still  existing  against 
the  property  and  directing  that  the  property,  or  so  much  thereof 
as  may  be  necessary,  be  sold  for  the  purpose  of  repaying  the  advance- 
ments. Hence  a  cotenant  who  dischai^  a  mortgage,  tax,  or  oUier 
valid  lien  t^iainst  the  common  property  is  entitled  either  in  a  suit 
for  partition  or  in  some  other  appropriate  proceeding  to  have  the 
amount  which  he  has  paid  beyond  his  just  proportion  ascertained 
and  declared  and  held  to  remain  a  lien  on  the  interest  of  his  coten- 
ant, and  to  a  decree  directing  such  interest  to  be  sold  in  satisfaction 
of  such  lien.'  Moreover,  a  lien  so  acquired  may  be  enforced  against 
all  persons  acquiring  title  from  the  cotenants,  and  having  actual  or  • 
constructive  notice  of  the  lien,  or  of  the  facts  necessary  to  its  exists 
ence.^**  It  is  sometimes  provided  by  statute  that  a  lien  for  the  pro- 


7.  Titsworth  v.  Stout,  49  111.  78,  95  might  have  had  his  taxes  assessed  sep- 
Am.  Dec.  577;  Barker  c,  Jones,  62  N.  arately.  Preston  v.  Wright,  81  Me. 
H.  497, 13.A.  S.  R.  586.  30G,  17  Atl.  128, 10  A.  S.  R.  257. 

Notes:  28  Am.  Dee.  84;  60  Am.  Notes:  12  A.  S.  R.  390;  35  A.  S. 

Dee.  139;  95  Am.  Dec.  766;  35  A.  S.  R.  419;  9  L.R.A.  740. 

R.  420;  99  A.  S.  R.  532;  9  L.R.A.  9.  Goodenow  r.  Ewer,  16  Cal.  461,76 

740.  Am.  Dec.  540;  Titsworth  v.  Stout,  49 

8.  Hurley  v.  Hurley,  148  Mass.  444,  111.  78,  95  Am.  Dec.  577;  Moon  «.  Jen- 
19  N.  E.  545,  2  L.R.A.  172;  Roll  v.  nings,  119  Ind.  130,  20  N.  E.  748,  21 
Everett,  73  N.  J.  Eq.  697,  71  AU.  263,  N.  E.  471,  12  A.  S.  R.  383;  Hogan  w. 
17  Ann.  Cas.  1196.  McMahon,  115  Md.  195,  80  Atl.  695, 

Note:  9  L.R.A.  740.  Ann.   Cas.   1912C   1260;   Rippe  v. 

It  has  been  ruled,  however,  that  Badger,  125  la.  725,  101  N.  W.  642, 
where  one  cotenant  has  paid  the  taxes  106  A.  S.  R.  336;  Hollowa^  v.  Hollo- 
assessed  in  one  sum  against  the  proper-  way,  97  Mo.  628,  11  S.  W.  233,  10  A. 
ty  belonging  to  all  the  cotenants  in  S.  R.  339;  Holt  v.  Couch,  125  N.  C. 
order  to  prevent  a  forfeiture  of  his  in-  456,  34  S.  E.  703,  74  A.  S.  R.  648. 
terest,  and  before  the  land  was  sold  for  Notes :  35  A.  S.  R.  418 ;  116  A.  S.  R. 
the  tax,  the  lien  is  thereby  discharged,  372;  134  A.  S.  R.  581;  10  L.R.A.  102. 
and  equity  will  not  create  a  new  lien  10.  Dowdy  v.  Blake,  50  Ark.  205,  4 
in  favor  of  such  cotenant  for  reim-  S.  W.  897,  7  A.  S.  R.  88. 
bursement  upon  the  interests  of  the  Note:  35  A.  S.  R.  419. 
other  cotenants,  especially  where  be 

S72  * 


Digitized  by  Google 


7  B.  C.  L. 


COTENANCY 


portion  of  taxes  paid  on  t^e  different  shares  of  land  shall  rest  on  the 
peison  who  owes  them.^^ 

67.  Right  of  Subrogation  on  Paying  Mortgage. — The  general  rule 
is  that  where  one  tenant  in  commonj  in  order  to  protect  his  inters 

est,  pays  a  mortgage  on  the  common  property,  he  is  entitled  to  be  sub- 
rogated to  the  rights  of  ihe  mortgagee  and  to  enforce  the  mortgage  as 
against  his  cotenants,  to  the  extent  of  their  liability  to  contribute  to 
the  satisfaction  of  the  mortgage.**  It  has  been  suggested  that  it 
would  facilitate  the  remedy  of  a  cotenant  who  pays  a  mortgage,  if  he 
would  take  an  assignment  thereof  for  the  purpose  of  compelling  the 
others  to  pay  their  share.*'  An  exception  to  the  general  rule  arises 
where  the  party  against  whom  the  benefit  of  subrogation  is  claimed 
is  not  primarily  liable  for  the  debt  represented  by  the  incumbrance.** 
A  manifest  intention,  however,  to  extinguish  the  mortgage  will  defeat 
the  right  of  subrogation ;  **  but  if  a  mortgage  ia  discharged  against 
the  objection  of  the  cotenant  who  pays  it,  a  court  of  equity  will  set 
aside  the  discharge  and  reinstate  the  mort^ge,^'  or  at  least  tieat 
it  as  still  subsisting  for  the  protection  of  the  one  who  paid  it^'  A 
cotenant  having  the  right  to  redeem  from  a  sale  of  the  land  of  the 
cotenfuicy  under  mortgage  foreclosure,  has  a  right  to  redeem  the 
land  in  its  entirety,  not  merely  his  undivided  interest  in  it*'  It  is 
apparent  that  one  whose  money  is  wrongfully  appropriated  by  a  ten- 
ant in  common  to  the  payment  of  taxes  on  the  common  property  is 
not  entitled  to  subrogation  to  the  right  of  the  tenant  to  compel  con- 
tribution from  his  cotenants.*' 

11.  Eads  «.  Retherford,  114  Ind.  13.  Hogan  v.  MoMahon,  115  Md. 
273, 16  N.  E.  587,  5  A.  S.  R.  Gil.         195,  80  Atl.  695,  Ann.  Cas.  1912C 

12.  Rippe  V.  Badger,  125  la.  725,  1260. 

101  N.  W.  642,  106  A.  S.  R.  336;  Ft.  14.  Note:  10  Ann.  Cas.  283. 

Jeflferson  Imp.  Co.  v.  Dupoyster,  112  15.  Note:  10  Ann.  Cas.  283. 

Ky.  792,  66  S.  W.  1048,  2  L.R.A.  16.  Flack  v.  GosneU,  76  Md.  88,  24 

(N.S.)  263;  American  Bonding  Co,  of  Atl.  414,  35  A.  S.  E.  413,  16  L.R.A. 

Baltimore  t\  National  Mechanics'  Bank,  547;  Parsons  v.  Urie,  104  Md.  238,  64 

97  Md.  598,  55  Atl.  395,  99  A.  S.  R.  Atl.  927,  10  Ann.  Cas.  278,  8  L.R.A. 

466  and  note;  Parsons  t).  Urie,  104  Md.  (N.S.)  559. 

238,  64  Atl.  927,  10  Ann.  Cas.  278  and  17.  Note:  10  Ann.  Cas.  282. 

note,  8  L.R.A.(N.S.)  559;  Hogan  v.  18.  Harden  v.  Collins,  138  Ala.  399, 

MeMahon,  115  Md.  195,  80  Atl.  695,  35  So.  357,  100  A.  S.  R.  42;  Curl  u. 

Ann.   Cas.   1912C   1200   and   note;  Watson,  25  la.  35,  95  Am.  Dec.  763; 

Haverford  Lean,  etc.  Ass'n  of  Pliila-  Watkins  v.  Eaton,  30  Me.  629,  50  Am. 

delpbia  v.  Fire  Ass'n,  ISO  Pa.  St.  522,  Dee.  637;  Horton  «.  Maffitt,  14  Minn. 

37  AU.  179,  57  A.  S.  B.  657.  289, 100  Am.  Dec.  222. 

Notes:  95  Am.  Dee.  766;  123  A.  S.  Note:  100  A.  S.  R.  45. 

R.  32.  19-  Foote  v.  Cotting,  195  Mass.  55, 

See  Subrogation  for  treatment  of  80  N.  £.  600,  15  LJt.A.(N^)  693, 
the  principles  generally. 
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VII.  Bights  and  Liabilities  of  Cotbnants  as  to  Third  Pebsoks 

In  General 

68.  Liability  of  One  for  Acts  of  Another. — The  mere  relation  of 
cotenancy  between  owners  of  property  gives  rise  to  no  power  on  the 
part  of  one  to  render  bis  cotenants  liable  to  himself,  or  to  bind  third 
persons  by  any  expenditures  he  may  make,  or  contracts  he  may  enter 
into.  He  cannot  compel  his  associates  to  co-operate  with  him  in  the 
employment  of  the  common  property,  nor  can  he,  by  a  voluntary 
expenditure,  without  authority  from  them,  constitute  himself  their 
debtor  or  by  contracts  witii  third  persons  render  them  liable  to  the 
latter.**  Pursuant  to  the  general  principle  stated,  tenants  in  common 
are  not,  for  example,  bound  by  a  cotenant's  acceptance  of  the  pur^ 
chase  money  of  land  agreed  to  be  conveyed  by  such  cotenants  after 
the  right  to  a  conveyance  has  been  forfeited;  ^  nor  ia  the  relation  of 
cotenancy  of  such  a  nature  that  notices  served  on  one  cotenant,  as,  for 
example,  of  defects  of  title  in  the  comnion  property  purchaseil,  bind 
the  remaining  cotenants;^  but  where  a  grant  ia  made  to  several 
persons  jointly,  a  notice  addressed  to  all  of  them,  and  served  on  one 
of  them,  is  sufficient.  In  such  case  it  is  held  that  notice  to  one  is 
notice  to  all.'  Where  the  relation  is  that  of  a  joint  tenancy  and  not 
a  cotenancy,  a  different  rule  prevails.  Hence  it, has  been  held  that 
a  notice  to  quit,  signed  by  one  of  several  joint  tenants  on  behalf  of 
the  others,  ia  sufficient  to  determine  a  tenancy  from  year  to  year  aa 
to  all.*  If  land  owned  by  cotenants  is  mortgaged  and  the  mortgage 
is  foreclosed,  a  demand  for  possession  by  the  purchaser  under  the  fore- 
closure sale,  a  refusal  of  which  will  destroy  the  right  to  redemption, 
must  be  made  on  each  of  the  cotenants.  A  demand  upon  one  is 
not  a  demand  upon  the  other  in  this  connection,  imposing  any  duty 
of  surrendering  possession,  although  such  cotenants  are  husband 
and  wife.'  Where,  however,  the  act  is  of  such  a  nature  that  it  is 
manifestly  done  for  the  benefit  of  all,  as  where  a  notice  of  adverse 
claim  is  filed  by  one  of  several  cotenants  on  behalf  of  all,  it  will  be 
presumed  that  the  act  was  authorized  by  them,  or  at  least  ratified.* 

20.  Harden  «.  Collins,  138  Ala.  399,     8.  Detlor  «.  Holland,  57  Obio  St 
35  So.  357, 100  A.  S.  R.  42;  Morrison  492,  49  N.  E.  600,  40  L.R.A.  266. 
V.  Clark,  89  Me.  103,  35  AtL  1034,  56     4.  Doe  v.  Sonuaersett,  1  B.  &  Ad. 
A.  S.  B.  395;  Butler  Sav.  Bank  v.  135,  20  E.  C.  L.  361, 15  Eng.  RoL  Cas. 
Osborne,  159  Pa.  St.  10,  28  Atl.  163,  662  and  note. 

39  A.  S.  R.  665.  6.  Harden  v.  Collins,  138  Ala.  399, 

Note :  91  A.  8.  R.  880.  35  So.  357, 100  A.  S.  R.  42. 

1.  Pearls  v.  Covilland,  6  Col.  617,  6.  Nesbitt  v.  Delamar's  Nevada  Gold 
65  Am.  Dec  543.  Min.  Co.,  24  Nev.  273,  52  Pac  609,  53 

2.  Parker  v.  Kane,  4  Wis.  1,  65  Am.  Pac.  178,  77  A.  S.  R.  807. 
Dec.  283.  .  Note:  91  A.  S.  R.  880. 

Note:  15  Eng.  Hnl.  Gas.  667. 
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69.  Ezecation  Levies  and  Sales  against  One  Cotenant— It  is  a  gen- 
eral rule  that  the  interest  of  one  tenant  in  common  in  personal 
property  may  be  attached  for  his  individual  debt,  and  the  oflScer  may 
take  all  the  property  into  his  custody  without  being  guilty  of  a  con- 
veision  as  to  the  shares  of  other  cotenants.^  An  execution  against  one 
tenant  in  common  cannot,  however,  be  levied  by  metes  and  bounds  on 
a  part  of  the  land  held  in  common,  but  must  be  extended  over  the 
whole  tract,  and  svich  undivided  proportion  taken  as  will  satisfy  the 
debt,^  But  where  a  debtor  as  tenant  in  common  holds  two  or  more 
distinct  tracts  by  different  titles,  his  creditor  cannot  subject  all  the 
tracts  to  his  execution  and  take  a  part  of  the  debtor's  interest  in  each, 
but  must  take  his  whole  interest  in  one  before  resorting  to  the  other.' 
There  is  a  well  settled  exception  to  the  rules  stated  to  the  effect  that 
where  tlie  property  is  divisible  by  weight  or  measure  a  sheriff  may 
levy  on  the  share  of  one  co-owner,  make  severance  of  it  and  sell  it.^® 
While  it  is  ordinarily  permissible  for  an  officer  to  take  all  the  common 
property  into  his  possession  on"  an  attachment  against  one  of  the 
cotonants,  a  sale  under  execution  is  limited  to  the  undivided  interest 
of  the  defendant  As  a  result  the  purchaser  at  the  sale,  becomes  a 
tenant  in  common  with  the  owners  of  the  other  undivided  interests.** 
But  under  an  execution  against  some  of  the  owners  of  a  chattel  an 
officer  may  sell  the  interests  of  other  owners  who  consent  that  their 

7.  Berndl  v.  Hovious,  17  Cal.  541,  79  ton,  38  N.  H.  127,  75  Am.  Dec.  163; 
Am.  Dec.  147  and  note;  Kimball  «.  Jewett's  Lessee  v.  Stockton,  3  Yerg. 
Thompson,  4  Cusfa.  (Mass.)  441,  50  (Tcnn.)  402,  24  Am.  Dec.  594;  Smith 
Am.  Dec.  799  and  note;  Midgley  «.  v.  Benson,  9  Vt.  138,  31  Am.  Dec.  614 
Walker,  101  Micb.  583,  60  N.  W.  ^^96,  and  note.   See  Levy  and  Seizure. 

45  A.  S".  R.  431;  Caldwell  «.  Auger,  4  9.  Starr  v.  Leavitt,  2  Conn.  243,  7 

Minn.  217,  77  Am.  Dec.  515;  McNeal  Am.  Dee.  2G8;  Butler  v.  Koys,  25  Mich. 

V.  Rider,  79  Minn.  153,  81  N.  W.  830,  63,  12  Am.  Rep.  218. 

79  A.  S.  R.  437;  Lawrence  ti.  Burnham,  10.  Newton  v.  Howe,  29  Wis.  531, 

4  Ncv.  361,  97  Am.  Dec.  540  and  note;  9  Am.  Kep.  616;  George  v.  McGovem, 

Waddell  v.  Cook,  2  Hill  (N.  Y.)  47,  83  Wis.  555,  53  N.  W,  899,  35  A.  S.  R. 

37  Am.  Dee.  372;  Boylston  Ins.  Co.  77. 

ot  Easton  v.  Davis,  68  N.  C.  17,  12  11.  Bernal  «.  Hoviou3,  17  Cal.  541, 

Am.  Rep.  624;  Sharp  v.  Johnson,  38  79  Am.  Dec.  147;  Gardiner  Mfg.  Co. 

Ore.  246,  6ii  Pan.  485,  84  A.  S.  R.  v.  Heald,  5  Greenl.  (Me.)  381,  17  Am. 

788  and  note;  Heald  u.  Sargeant,  15  Dec.  248;  Lothrop  ti.  Arnold,  25  Me. 

Vt.  r)06,  40  Am.  Dec.  694;  Burton  d.  136,  43  Am.  Dec.  256;  Caldwell  v. 

Kennedy,  63  Vt.  350,  21  AtL  529,  25  Auger,  4  Minn.  217,  77  Am.  Dec.  515; 

A.  S.  R.  769  and  note.  Lawrence  v.  Burnham,  4  Nev.  361,  97 

Notes:  43  Am.  Dec.  259;  Ann.  Cas.  Am.  Dec.  540  and  note;  Waddell  v. 

1914B  953.    See  also  Attachment,  Cook,  2  Hill  (N.  Y.)  47,  37  Am.  Deo. 

vol.  2,  p.  810.  372  and  note;  Rains  r.  McNairy,  4 

8.  Starr  V.  Leavitt,  2  Conn.  243,  7  Humph.  (Tenn.)  356,  40  Am.  Dec. 
Am.  Dee.  268  and  note;  Bartlett  v.  651;  Burton  ti.  Kennedy,  63  Vt.  350, 
Harlon,  12  Mass.  318,  7  A31.  Dec.  76;  21  AU.  529,  25  A.  S.  R.  769  and  note. 
Curtis  V.  Shcnicld,  213  Mass.  239,  100  Notes:  &2  Am.  Dec.  77;  55  Am.  Dee. 
N.  E.  365,  Ann.  Caa.  1914A  56-1,  50  568. 

L.R.A.(N.S.)  402;  Whitton  v.  Whit- 
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shares  may  be  sold,  and  the  parties  so  consoituig  may  claim  their 

shares  of  the  proceeds  of  the  isale.**  Where  the  interest  of  one  cotenant 
is  sold  at  an  execution  sale,  a  tenant  holding  under  a  lease  from  all 
of  t1;^e  cotenants  must  account  to  a  purchaser  at  such  sale  for  a  moiety 
of  the  rents  and  profits  under  a  statute  entitling  the  purchaser  at  such 
a  sale  to  recover  t^e  value  of  the  use  and  occupation  of  the  property 
from  the  date  of  the  sale  from  a  tenant  in  possession  thereof.** 

70.  Exemption  R^bts  in  Common  Property;  Homestead  Rights.— 
Where  personal  property  held  in  common  is  capable  of  being  divided 
by  weight  or  measure,  and  since  such  property  may  be  so  divided  by 
either  cotenant  without  the  other's  consent,  it  follows  that  a  co-owner 
may  lawfully  assert  his  exemption  rights  in  such  property  so  held 
in  common.  To  hold  that  he  could  not  do  so  would  be  a  plain  viola- 
tion of  the  rule  that  exemption  laws  are  to  be  construed  liberally  in 
favor  of  the  debtor.**  But  there  is  a  decided  conflict  in  opinion  as  to 
the  right  of  a  cotenant  to  acquire  a  homestead  right  in  the  land  held 
in  common.  In  a  number  of  jurisdictions  it  has  been  held  that  such 
a  right  may  be  acquired;  **  while  other  authorities  are  to  the  effect 
&at  one  tenant  in  common  cannot  claim  a  homestead  right  in  the 
common  property  to  the  detriment  of  his  cotenants  or  deprive  them 
of  theii  use  and  enjoyment  of  it.** 

Lease  of  Common  Property 

71.  In  General. — In  the  language  of  the  law,  tenants  in  common 
of  land  are  seized,  per  my  et  per  tout,  of  the  whole  estate.  Each 
has  a  right  of  entering  and  using  all  of  the  land,  and  neither  can 
exclude  the  other,  for  to  do  so  woxild  be  inconsistent  with  their  joint 
rights.  What  a  tenant  in  common  cannot  do  himself  he  cannot  do 
by  another.  It  follows  that  a  lease  by  a  tenant  in  common  of  any 
or  all  of  the  land  is  not  binding  on  the  cotenants  who  do  not  join 
in  the  lease  or  accept  its  benefits.^'   While  a  tenant  in  common  can 

12.  Hopkins  v.  Forsyth,  14  Pa.  St.  the  snceessfol  maintenance  of  th« 
34,  53  Am.  Dec.  613.  homestead  exemption  in  a  contest  with 

13.  Harris  v.  Foster,  97  Cat  292,  creditors  of  the  homestead  claimant. 
32  Pac.  246,  33  A.  S.  B.  187.  Lewis  v.  White,  69  Miss.  352,  13  So. 

14.  Newton  v.  Howe,  29  Wis,  531,  3^9,  30  A.  S.  R.  557. 

9  Am.  Rep.  616.  See  Exeuptiohs  as  16.  Lytic  v.  Devlin,  34  Ner.  179, 117 
to  the  principle  generally.  Pac.  15,  Ann.  Cas.  191^  852  and 

15.  Wike  V.  Garner,  179  HI.  257,  53  note;  J.  L  Case  Co.  v.  Joyce,  89  Tenn. 
N.  E.  613,  70  A.  S.  E.  102;  Lewis  v.  337,  16  S.  W.  147, 12  LJI.A.  519  and 
White,  69  Miss.  352, 13  So.  349,  30  A.  note. 

S.  R.  557.  Note:  Ann.  Cas.  1914B  854. 

Notes:  12  L.BJu  519;  Ann.  Cas.  See  Houkstead  as  to  the  night 
1914B  854.  generally. 

,t  It  is  said  that  the  consent  of  the  17.  Moreland  v.  Strong,  115  Mich, 
cotenants  to  the  occupancy  of  the  211,  73  N.  W.  140,  69  A.  S.  B.  553; 
homestead  claimed  is  not  essential  to  Mussey  «.  Holt,  24  N.  H.  248,  55  Am. 
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only  lease  his  individual  share  unless  he  has  authority  from  his 
cotenants,^^  atill,  in  the  absence  of  evidence  to  tiie  contrary,  it  may 
be  presumed  that  a  lease  made  by  one  or  more  cotenantB  was  made 
with  the  knowledge  and  consent  of  all.*'  However,  where  one  coten- 
ant  is  entitled  to  the  use  of  the  whole  property  for  a  certain  period, 
a  lease  of  the  whole  executed  by  him  for  that  period  will  be  binding 
on  the  other  cotenanta.***  Where  property  owned  in  common  is 
occupied  by  a  tenant  of  the  different  co-owners  under  separate  agree- 
ments between  them  and  himself,  one  of  such  owners  cannot  arbi- 
trarily terminate  the  tenancy  as  to  his  share  in  the  premises,  and  if 
tiie  tenant  necessarily  continues  to  occupy  the  whole  property,  he  is 
liable  to  such  part  owner  only  for  reasonable  rent  for  the  beneficial 
use  of  his  share  of  the  premises.  Were  it  otherwise  any  tenant  in 
common  would  have  the  power  by  his  perverseness  or  through  caprice 
actually  to  destrpy  the  valuable  use  of  the  common  property.* 

72.  Ratification  or  Repudiation  of  Lease. — Based  on  the  rule  that 
tenants  in  common  may  make  a  joint  demise,'  it  is  settled  that  tenants 
in  common  who  do  not  join  in  a  lease  of  the  common  property  caji 
affirm  and  ratify  it  and  thus  take  the  benefit  of  the  lease;  *  bo  where 
a  lease  is  made  by  one  cotenant  and  the  lessee  goes  into  possession  and 
remains  for  some  time  paying  the  rent,  it  may  be  presumed  in  the 
absence  of  evidence  to  the  contrary  that  the  lease  is  made  with  the 
knowledge  and  consent  of  all  the  tenants  in  common.*  In  a  case 
where  a  lease  of  the  entire  estate  for  a  term  of  ye&vs  is  executed  by 
one  tenant  in  common,  and  such  lease  is  repudiated  by  the  other 
cotenants,  the  lessee  in  the  lease  is  not  regarded  as  a  trespasser  but 
rather  as  a  tenant  by  sufferance  of  the  estate  occupied  under  such 
lease.'  Where  a  lessee  is  in  possession  under  one  tenant  in  common 
and  is  evicted  by  another  tenant  in  common  the  leasee  cannot  tecover 

Dec.  234;  Southern  Inv.  Co.  u.  Postal  (B.  C.)  430, 18  Am.  Dec  656. 
Telegraph-Cable  Co.,  15S  N.  C.  259,  72     1.  Nott  v.  Owen,  86  Me.  98,  29  AtL 
S.  £.  361,  Ann.  Cas.  1913A  224;  Swint  943,  41  A.  S.  B.  525. 
V.  McCalmont  OU  Co.,  184  Pa.  St.     2.  Massie  v.  Long,  2  Ohio  287,  15 
202,  38  Atl.  1021,  63  A.  S.  R.  791;  Am.  Dec.  547. 

Vanghan  v.  Cravens,  1  Head  (Tenn.)  3.  Starks  v.  Sikes,  8  Gray  (Mass.) 
108,  73  Am.  Dec.  163.  609,  69  Am.  Dec.  270;  Valentine  v. 

Note:  Ann.  Cas.  1913D  1164.  Healey,  158  N.  Y.  369,  52  N.  E.  1097, 

18.  Mossey  v.  Holt,  24  N.  H.  248,  43  L.R.A.  667,  reversing  1  App.  Div. 
55  Am.  Dee.  234;  Vaughan  v.  Cravens,  502,  37  N.  Y.  S.  287;  Mussey  v.  Holt, 
1  Head  (Tenn.)  108,  73  Am.  Dec.  24  !{.  H.  248,  55  Am.  Dee.  234. 

163  and  note.  Note:  Ann.  Cas.  1913D  1165. 

Notes:  69  Am.  Dec.  272  ;  69  A.  S.  B.  4.  Schwartz  «.  McQuaid,  214  HI 
559;  Ann.  Cas.  1913D  1166.  357,  73  N.  E.  582, 105  A.  S.  R.  112. 

19.  Schwartz  v.  McQuaid,  214  111.     Note :  Ann.  Cas.  1913D  1165. 
357,  73  N.  E.  582, 105  A.  S.  B.  112.       .  6.  Note:  Ann.  Gaa.  1913D  U6&. 

20.  Harman  v.  Gartman,  Harp.  L. 
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from  the  one  evicting  him;*  and  as  he  cannot  recover  he  is  not 
bound  to  pay  rent  for  the  premises  from  which  he  has  been  evicted.' 

73.  Effect  as  between  Lessor  and  Lessee. — It  does  not  follow  that 
because  a  lease  by  part  only  of  tenants  in  common  is  not  binding  as 
between  the  cotenants  it  is  of  no  effect  as  between  lessor  and  lessee, 
even  while  the  preiuises  remain  undivided.  On  the  contrary,  as 
between  them  it  is  just  as  valid  as  a  lease  of  property  owned  entirely 
by  Uie  lessor.  The  rule  is  that  one  tenant  in  common  may  not 
prejudice  the  rights  of  his  cotenants  by  a  lease  of  any  specific  part, 
or  of  any  interest  in  any  specific  part  of  the  common  property,  but 
such  a  conveyance  is  valid  as  against  the  grantor,  at  least  by  way  of 
estoppel.  It  is  only  where,  and  as  far  as,  it  comes  in  conflict  with  the 
interests  of  the  non-consenting  cotenants  that  it  is  void.^  It  operates, 
however,  to  transfer  to  plaintiff  the  possession  and  right  in  the  prop- 
erty for  the  terra  of  the  lease  by  those  executing  it,  and  thereby  the 
lessee  becomes  the  tenant  in  common  with  the  other  owners.*  And 
so  where  partition  is  made  after  a  lease  is  executed,  such  partition  is 
made  subject  to  the  lease  as  to  all  who  signed  it."  Even  where  a 
lease  is  made  after  the  filing  of  a  bill  for  partition  of  the  premises, 
if  the  decree  Uierdn  does  not  adjudicate  the  rights  of  the  lessee  and 
order  him  to  surrender  possession,  he  cwinot  be  forcibly  evicted  by 
one  deriving  title  through  the  partition  sale.*^  It  follows  also  that 
where  a  cotenant  makes  a  lease  of  the  common  property,  and  there- 
after in  conjunction  with  the  other  cotenants  makes  another  lease 
of  tiie  property  to  another  person  who  knows  of  the  first  lease,  the 
first  lessee  will  be  entitled  to  the  'interest  of  the  cotenant  who  made 
the  lease,  while  the  other  lessee  will  be  entitled  to  the  interests  of  the 
remaining  tenants  in  common ;  ^*  and  v/here  a  cotenant  who  mf^es 
a  lease  subsequently  acquires  title  to  the  entire  premises  the  newly 
acquired  title  of  the  lessor  will  inure  by  estoppel  to  the  benefit  of  the 
lessee." 

74.  Ri^t  to  Rents. — ^Although  tenants  in  common  may  make  a 
lease,  reserving  portions  of  the  rent  to  each,^*  still,  in  the  absence  of 
express  notice  not  to  do  so,  it  is  held  that  a  lessee  holding  under  a 


6.  Hannan  v.  Gartman,  Harp.  L. 
(S.  C.)  430,  18  Am.  Dec.  6.56. 

Note:  Ann.  Cos.  1913D  1165. 

7.  Note:  Ann.  Cas.  1913D  1164. 

8.  Compton  v.  People's  Gas  Co.,  75 
Kan.  572,  89  Pae.  1039,  10  L.R.A. 
(N.S.)  787;  Mussey  v.  Holt,  24  N.  H. 
248.  55  Am.  Dec.  234. 

Note:  Ann.  Caa.  1913D  1165. 

9.  Du  Rette  v.  Miller,  60  Ore.  91, 
lis  Pac.  202,  Ann.  Cas.  1913D  1163 
ud  note;  Enterprise  Oil  &  Gas  Co.  e. 
National  Transit  Co.,  172  Pa.  St.  421, 


33  Atl.  607,  51  A.  S.  R.  746. 

Note:  91  A.  S.  R.  881. 

W.  Du  Rette  v.  MiUer,  60  Ore.  91, 
118  Pac.  202,  Ann.  Caa.  1913D  1163 
and  note. 

11.  Schwartz  v.  McQnaid,  214  IB. 
357,  73  N.  E.  582, 105  A.  S.  R.  112. 

12.  Note:  Ann.  Cas.  1913D  1166. 
IS.  Note:  Ann.  Cas.  1913D  1166. 
14.  Laby  v.  Holland,  8  Gill  (Md.) 

445,  50  Am.  Dec.  705;  Swint  v.  Me- 
Calmont  Oil  Co.,  184  Pa.  St.  WZ,  38 
Atl.  1021,  63  A.  S.  R.  791. 


Digitized  by  Google 


7  R.  a  Xi. 


COTENANCY 


\ 


joint  lease  may  pay  the  whole  of  the  rent  to  any  of  his  lesBots,  and 
that  such  payment  will  he  a  full  discharge  of  the  claims  of  each 
and  all  of  such  lessors,  by  whatever  cotenancy  their  title  may  be 
held.**  While  a  lessee  under  a  lease  from  one  cotenant  becomes  a 
cotenant  with  the  other  owners,  and  therefore  liable  to  account  to  them 
for  the  rents  and  profits,  such  a  lessee  does  not  by  occupying  the 
whole  estate  make  himself  liable  for  use  and  occupation  to  another 
tenant  in  common  to  whom  he  has  not  attorned  and  to  whose  occupa- 
tion of  his  share  of  the  estate  he  has  never  objected.^* 

Sale  of  Common  Property 

75.  In  General. — joint  tenant  or  tenant  in  common  cannot  sell 
the  whole  common  property  without  the  authority  of  his  cotenants ; 
for  he  has  no  implied  authority  to  dispose  of  his  cotenant's  interest 
in  the  common  property,  and  any  attempt  on  his  part  to  do  bo  is 
ineffectual.  In  case  of  such  a  sale. a  nonassenting  cotenant  has  two 
courses  open  to  him.  He  may  treat  the  attempted  sale  of  his  interest 
as  a  nullity,  and  if  the  grantee  refuses  to  admit  him  to  possession  of 
the  premises  may  bring  ejectment  and  recover  such  possession,  or  he 
may,  at  his  election,  affirm  what  has  been  done,  and  treat  the  money 
received  for  his  int^%st  as  money  received  to  bis  use.^^  Another  gen- 
eral rule  is  that  one  tenant  in  common  cannot,  as  against  his  cotencLnt, 
convey  any  part  of  the  common  property  by  metes  and  bounds;  **  nor 

16.  Swint  V.  McCalmont  OU  Co.,  Cragnaz,  25  Ner.  203,  60  Pm.  857,  60 

184  Pa.  St.  202,  38  AtL  1021,  63  A.  Poc.  983,  47  L.R.A.  540;  Musaey  v. 

S.  R.  791  and  note.  Holt,  24  N.  H.  246,  55  Am.  Dec.  234; 

16.  Note:  Ann.  Cas.  1913D  1166.  Wlutton  v.  Wbitton,  38  N.  H.  127.  75 

17.  Hntehinson  v.  Chase,  39  Me.  508,  Am.  Dee.  163  and  nets';  Ballon  v.  Hale, 
63  Am.  Dee.  645.  47  N.  H.  347,  93  Am.  Dec.  438;  Hyde 

Notes:  73  Am.  Doc  670;  14  A.  8.  v.  Stone,  9  Cow.  (N.  Y.)  230,  18  Am. 

B.  52.  Dec.  501;  Soathem  Inv.  Co.  v.  Postal 

18.  Note:  91  A.  S.  B.  881.  Telegraph-Cable  Co.,  156  N.  C.  259,  72 

19.  Uitchell  v.  Hazen,  4  Conn.  495,  S.  E.  361,  Ann.  Cas.  1913A  224;  Den- 
10  Am.  Dee.  169;  Marshall  v.  Trum-  nison  «.  foster,  9  Ohio  126,  34  Am. 
bull,  28  Conn.  183,  73  Am.  Dee.  667  Dec.  429  and  note;  Jewetfs  Lessee  v. 
and  note;  Duncan  v.  Sylvester,  24  Me.  Stockton,'  3  Yerg.  (Tenn.)  492,  24 
482,  41  Am.  Dec.  400;  Hutchinson  v.  Am.  Dee.  594;  Smith  v.  Benson,  9  Yt. 
Chase^  39  Me.  508,  63  Am.  Dec.  645;  138,  31  Am.  Dee.  614;  Lee  v.  FoUena- 
Porter  v.  Hill,  9  Masa.  34,  6  Am.  Dee.  hy,  83  Vt.  35,  74  Ati.  327,  138  A.  S- 
22;  Bartlet  v.  Harlow,  12  Mass.  348,  7  B.  1061. 

Am.  Dec.  76;  Yamnm  v.  Abbott,  12     Notes:  60  Am.  Dee.  271;  21  A.  B. 

Kaas.  474,  7  Am.  Dee.  87;  Benedict  B.  473  ;  55  A.  S.  R.  168;  U  L.B.A. 

».  Torrent,  83  Mich.  181, 47  N.  W.  129,  278  ;  47  L.R.A.(N.S.)  573.    But  flee 

21  A.  S.  B.  589,  11  LJtA.  278;  Mee  75  Am.  Dec.  171;  10  LiLA.  55.  for  a 

«.  Benedict,  98  Mich.  260,  57  N.  W.  contrazy  rule  u  the  state  of  Ohio. 
175,  39  A.  S.  R.  543,  22  LJI.A.  641;     See  tn/ra,  par.  76,  as  to-  sale  by 

Pdlow  V.  Arctic  Iron  Co.,  164  Mich,  metes  and  bounds  construed  as  sale  n 

S7,  128  N.  W.  918,  Ann.  Caa.  1912B  midivided  interest  of  grantor. 
S27,  47  L.B.A.(N.S.)  573;  Paul  v.  } 
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can  he  put  the  purchaser  in  exclnsive  possession  of  the  particular  part 
Ihus  conveyed,*'  or  change  the  relation  of  cotenant  which  has  sub- 
sisted between  the  grantor  and  his  cotenant,^  or  divest  his  interest  as 
ootenant  in  the  whole  tract*  The  reason  is  obvious.  His  title  is  to  an 
undivided  share  of  the  whole,  and  be  is  not  authorized  to  carve  out 
his  own  part,  nor  to  convey  in  such  a  manner  as  to  compel  his  coten- 
ants  to  take  their  shares  in  several  distinct  parcels  such  as  he  may 
please; '  and  since  a  grantor  himself  has  no  right,  on  a  partition,  to 
select  any  particular  portion  of  the  land  and  to  ihsist  that  his  moiety, 
or  any  part  of  it,  be  set  off  in  that  ^ecific  portion,  so  he  cannot  convey 
such  a  right  to  his  grantee  *  If  this  were  not  admitted  to  be  the 
established  law,  the  cotenants  not  assenting  to  such  a  sale  might, 
without  any  fault  of  their  own,  be  deprived  of  their  right  to  enter 
and  occupy  every  portion  of  the  common  estate,  and  of  their  right 
to  have  any  portion  of  it,  thus  conveyed,  assigned  to  them  on  a  par- 
tition of  tiie  common  estate.*  Such  a  conveyance  by  a  tenant  in 
common  cannot,  in  any  event,  operate,  contrary  to  the  expressed 
declarations  and  intention  of  the  parties,  to  convey  an  estate  in  com- 
mon instead  of  an  estate  in  severalty.  The  grantor  meant  to  convey 
an  estate  q>ecifically  marked  out,  by  metes  and  bounds,  in  severalty. 
All  that  the  grantor  may  get  out  of  that  particular  estate  on  subse- 
quent partition  inures  to  his  grantee,  properly  enough,  under  the 
estoppel  arising  out  of  the  deed.  But  to  hold  that  the  grantee,  when 

80.  Ballon  «.  Hale,  47  N.  H.  847, 93  deed  wUt  be  aDowed  to  operate  as  traeh. 


Notes:  100  A.  8.  B.  652;  47  LJI.A.  S.  E.  1066,  26  A.  S.  B.  689, 10  L^.A. 

(N.S.)  573.      ,  65. 

I.  Phillips    «.    Tador,    10    Gray  Note:  Ann.  Gas.  1012B  837. 

(Mass.)  78,  69  Am.  Oee.  306;  Page  S.  Hatehuuon  v.  Chaw,  39  Ha.  508, 

«.  Branch,  97  N.  C.  97,  1  8.  E.  625,  63  Am.  Dee.  64S;  Balloa  «.  47 

a  A.  S.  B.  281.  N.  H.  347, 93  Am.  Des.  438;  Soathem 

Note:  7  A.  8.  B.  180.  Inv.  Co. «.  PoBtal  Tdegraph-Gable  Go^ 

8.  How»  ff.  Dew,  90  Ala.  178,  7  So.  156  N.  C.  259, 72  8.  £.  361,  Ann.  Gaa. 

239,  24  A.  S.  B.  783;  Gates  v.  Sal-  1913A  224;  Jewett's  Lessee  «.  Stock- 

mon,  35  Cal.  676,  95  Am.  Dee.  139;  ton,  3  Terg.  (Tenn.)  492,  24  Am.  Deo. 

Gordon  «.  San  Diego,  101  *Cal,  522,  594. 

36  Pae.  18,  40  A.  8.  B.  73  and  note;  4.  Vamnm  v.  Abbott,  12  Uaas.  474, 

Benedict  v.  Torrent,  83  MiAi.  181,  47  7  Am.  Dee.  87;  Jewett's  Lessee  «. 

N.  W.  129,  21  A.  8.  B.  594,  U  L.R.A.  Stockton,  8  Terg.  (Tenn.)  492,  24 

278;  Kenoye  «.  Brown,  82  Miss.  607,  Am.  Deo.  594. 

35  So.  163, 100  A.  S.  R.  645;  Whitton  6.  Mitehell  «.  Hazen,  4  Conn.  495, 

V.  Whitton,  38  N.  H.  127,  75  Am.  Dee.  10  Am.  Dec  169;  Dnncan  v.  Sylvester, 

163;  Dennison  v.  Foster,  9  Ohio  126,  24  Me.  482,  41  Am.  Dee.  400;  Bari- 

34  Am.  Dee.  429.  let  v.  Harlow,  12  Mass.  348,  7  Am. 

Bnt  where  it  is  manifest  in  a  par-  Dee.  76;  Lee  v.  FoUensby,  83  Vt.  35, 

tienlar  case  that  the  grantor  by  eon-  74  AU.  327, 138  A.  S.  B.  1061. 

veying  a  distinct  part  of  the  com-  Notes:  II  UB.A.  278;  Ann.  Cm> 

mon  property  intenc^  to  convey  his  1913A  228. 
<n|ire  interest  in  the  entire  tract  the 


Am.  Dee.  438. 
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he  loses  the  particular  Iract,  will  get  his  gnuitor*s  undivided  interest 
in  the  whole  of  the  original  tract,  would  be*  to  extend  the  estoppel 
beyond  the  deed,  and  give  an  undivided  interest  in  the  common  estate, 
instead  of  what  was  granted — an  estate  in  severalty.  If,  under  such 
an  agreement,  the  grantor  is  unable  to  make  title  by  reason  of  the 
land  falling  tp  the  share  of  another  in  the  partition  between  the 
eotenants,  the  remedy  of  the  obligee  is  by  a  suit  for  damages  for 
the  breach  of  the  contract* 

76.  Sale  of  Undivided  Interest  of  Cotenant. — The  rule  is  that  one 
cotenant  may  convey  his  entire  interest  in  the  common  property,  or 
a  part  of  his  undivided  interest  therein ;  *  except,  however,  that  where 
the  estate  consists  of  one  tract  or  parcel,  he  cannot  without  the  consent 
of  the  others  convey  an  undivided  interest  in  any  specific  part 
thereof.*  It  is  also  a  rule  that  a  conveyance  by  a  tenant  in  common 
which  purports  to  describe  by  metes  and  bounds  the  portion  of  the 
common  property  which  the  grantor  intends  to  convey,  will  be  held 
valid  as  between  the  parties  to  such  a  deed  us  a  conveyance  of  the 
grantor's  interest,  provided,  of  course,  that  the  interests  and  rights 
of  ihQ  other  cptenants  are  not  prejudiced  by  such  a  construction  * 


6.  Kenoye  v.  Brown,  82  Miss.  607,  Am.  Dec.  133;  Batler  v.  Roys,  25  Mich. 
35  So.  163,  100  A.  S.  R.  645.  53,  12  Am.  Rep.  218;  Fellow  v.  Arctic 

7.  Howze  V.  Dew,  90  Ala.  178,  7  Iron  Co.,  164  Mich.  87, 123  N.  W.  fll8, 
So.  239,  24  A.  S.  R.  783;  Shepherd  v.  Ann.  Caa.  1912B  827,  47  L.R.A.(N.S.) 
Jernigan,  51  Ark.  275,  10  S.  W.  765,  573;  Paul  v.  Cragnaz,  25  Nev.  293,  59 
14  A.  S.  R.  50;  Butler  «.  Roys,  25  Pae.  857,  60  Pac.  983,  47  L.R.A.  540; 
Mich.  53,  12  Am.  Rep.  218;  Pellow  v.  Whitton  v.  Whitton,  38  N.  H.  127,  75 
Arctic  Iron  Co.,  164  Mich.  78,  128  N.  Am.  Dec.  163  and  note;  Southern  Inv. 
W.  918,  Ann.  Cae.  1912B  827,  47  Co.  v.  Postal  Telegraph-Cable  Co.,  156 
LJl.A.(N.S.)  573;  In  re  Prentis,  7  N.  C.  259,  72  S.  E.  361,  Ann.  Cas. 
Ohio,  Part  II,  129,  30  Am.  Dec.  203;  1913A  224  and  note;  Green  v.  Arnold, 
Smith  V.  Benson,  9  Vt  138,  31  Am.  11  R.  I.  364,  23  Am.  Rep.  466;  Lee  «. 
Dec.  614.  FoUensby,  83  Vt.  35,  74  AtL  327,  138 

Notes:  69  Am.  Dec.  307;  73  Am.  A,  S.  H.  1061. 
D«c  670;  21  A.  S.  R.  473  ;  26  A.  S.  R.     Note:  14  A.  S.  B.  52, 
693;  11  L.R.A.  278.  9.  Gates  v,  Salmon,  35  Cal.  576,  95 

But  see  Green  v.  Arnold,  11  B.  I.  Am.  Dec.  139;  Hutchinson  v.  Chase, 

364,  23  Am.  Rep.  466  (stating  the  mle  39  Me.  508,  63  Am.  Dec.  645;  PhUlips 

but  holding  otherwise).  v.  Tndor,  10  Gray  (Mass.)  78,  69  Am. 

8.  Howze  V.  Dew,  90  Ala.  178,  7  So.  Deo.  306;  Porter  v.  Hill,  9  Mass.  34, 
239,  24  A.  S.  B.  783;  Shepherd  v.  6  Am.  Dee.  22;  Bartlett  v.  Harlow,  12 
Jernigan,  51  Ark.  275,  10  S.  W.  765,  Mass.  348,  7  Am.  Dec.  76;  Yaranm  v. 
14  A.  S.  R.  50;  Jones  v.  Way,  78  Kan.  Abbott,  12  Mass.  474,  7  Am.  Dec.  87; 
536,  97  Pae.  437,  18  L.RA.(N.S.)  Barnes  v.  Lynch,  151  Mass.  510,  24  N. 
1180;  Hutchinson  o.  Chase,  39  Me.  E.  783,  21  A.  S.  R.  470;  Mee  v.  Bene- 
508,  63  Am.  Dee.  645;  Barnes  v.  diet,  98  Mich.  260,  57  N.  W.  175,  39 
Lynch,  151  Mass.  510,  24  N.  E.  783,  A.  S.  R.  543,  22  L.R.A.  641;  Pdlow  t>. 
21  A.  S.  B,  470;  Curtis  v.  Sheffield,  Arctic  Iron  Co.,  164  Mich.  87,  128  N. 
313  Mass.  239,  100  N.  E.  365,  Ann.  W.  918,  Ann.  Caa.  19126  827,  47 
Cms.  1914A  564,  50  LJl.A.(N.S.)  402;  LJl.A.(N.S.)  573  and  note;  Kenoye  v. 
Campaa  v.  Godfrey,  IS  Mich.  27,  100  Brown,  62  Miss.  607,  35  So.  163,  109 
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Accordingly,  if,  in  a  subsequent  partation,  the  particular  tract  thua 
conve3'ed  by  metes  and  bounds  should  be  assigned  to  the  cotenant  con- 
veying, the  title  will  inure,  by  virtue  of  the  doctrine  of  estoppel,  to 
his  grantee.  The  limitation  is  always  strictly  observed,  however,  that 
such  deed  shall  not  be  permitted  to  operate  to  the  prejudice  of  the 
cotenants  of  the  grantor.^**  Nevertheless  it  imposes  ypon  the  non- 
granting  cotenant  an  obligation  to  do  no  act  which  would  impair 
the  equities  created  by  his  cotenant  by  the  execution  of  the  deed.  If 
dissatisfled  with  the  act  of  his  cotenant,  he  can  at  once  commence 
proceedings  in  partition,  making  the  individual  grantees  of  his  coten- 
ant parties  thereto.  In  such  proceeding,  his  rights  will  be  fully  pro- 
tected and  the  rights  of  the  individual  grantees  will  not  suffer.^* 
Some  courts  have  gone  so  far  as  to  hold  that  a  deed  is  valid  against 
the  cotenant,  and  that  the  grantee  may  have  relief,  because  the  stat- 
ute authorizing  a  sale  furnishes  a  means  of  giving  adequate  relief  to 
the  cotenant  in  all  casra; "  while  others  suggest  that  under  the  general 
equity  powers  of  the  court,  a  grantor  of  a  special  interest  should  be 
compelled  to  take  the  steps  necessary  to  make  his  conveyance  effectual, 
as  it  lies  within  his  power  to  do  through  partition  proceeding.**  Not- 
withstanding the  general  rule  statod  and  tiie  various  means  suggested 
by  tlie  courts  for  adjusting  the  conflicting  interests  which  arise,  there 
is,  on  the  other  hand,  strong  support  given  to  the  rule  that  deeds  and 
oUier  conveyances  of  common  property  are  not  merely  inoperative 
against  the  rights  of  the  other  tenants,  when  a  partition  is  made,  but 
that  thoy  are  void,  and  the  other  cotenants  may  at  all  times  so  treat 
them." 

77.  Ratlficatioii  of  Deed  Hade  by  One  Cotenant  of  Distinct  Part  of 

Land. — A  conveyance  of  a  specific  part  of  the  common  property  by 
one  of  several  cotenanta  may  be  ratified  by  the  other  cotenants,  and 

A.  S.  R.  645  and  note;  Wbitton  v.     11.  Pellow  u.  Arctic  Iron  Co.,  184 

Whitton,  38  N.  H.  127, 75  Am.  Dec.  163  Mich.  87,  128  N.  W.  918,  Ann,  Caa. 

and  note;  Ballon  v.  Hale,  47  N.  H.  347,  1912B  827,  47  L.R.A.(N.S.)  573. 

93  Am.  Dec  438;  Southern  Inv.  Co.  v.     12.  Mee  v.  Benedict,  98  Mieh.  260, 

Postal  Telegraph-Cable  Co.,  156  N.  C  57  N.  W.  175,  39  A.  S.  R.  543,  22 

259,  72  S.  E.  361,  Ann.  Cas.  1913A  L.R.A.  641. 

224;  Dennison  v.  Foster,  9  Ohio  126,      Note:  47  LJR.A.(N.S.)  573. 

34  Am.  Dec.  429;  Young  v.  Edwards,      13.  Mee  «.  Benedict,  98  Mich.  260, 

33  S.  C.  404,  11  S.  E.  1066,  26  A.  S.  57  N.  W.  175,  39  A.  S.  R.  543,  22 

E.  689,  10  L.R.A.  55;  Jewett's  Lessee  L.R.A.  C41. 

V.  Stockton,  3  Yerg.  (Tenn.)  492,  24      14.  Marshall  d.  Trumbull,  28  Conn. 

Am.  Dec.  594.  183,  73  Am.  Dec.  667  wid  note;  Dun- 

Notes:  30  A.  S.  R.  541;  40  A.  S.  R.  can  v.  Sylvester,  24  Me.  482,  41  Am. 

81;  91  A.  S.  B.  881;  11  L.R.A.  278.      Dec.  400  and  note;  Porter  v.  Hill,  9 
10.  Howze «.  Dew,  00  Ala.  178,  7  So.  Mass.  34,  6  Am.  Dec.  22;  Barnes  v. 

239, 24  A.  S.  R.  783;  Kenoye  v.  Brown,  Lynch,  151  Mass.  510,  24  N.  E.  783.  21 

82  Miss.  607,  35  So.  163, 100  A.  8.  E.  A.  8.  B.  470;  Smith  v.  Benson,  9  Vt. 

646.  138,  31  Am.  Dee.  G14. 
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thus  made  to  operate  as  a  partition  or  conveyance  in  severalty.^* 
Moreover,  they  may  be  estopped  by  their  conduct  from  denying  its 
validity.**  Accordingly,  where  a  tenant  in  common  who  did  not  join 
in  his  cotenant's  grant,  himself  recognizes  the  deed  by  conveying  in 
like  manner  the  remainder  of  the  common  property  by  metes  and 
bounds,  there  is  a  partition  of  the  land,  and  both  deeds  are  effective.*' 
The  mere  failure  to  object  to  the  conveyance  does  not  preclude  the 
non-consenting  cotenants  &om  asserting  their  rights;**  and  where 
they  have  not  acquiesced  in  an  attempted  partition  o(  the  land  by 
means  of  a  conveyance  of  a  part  thereof  by  their  cotenant,  there  is 
no  basis  for  an  estoppel  in  paia.^*  It  has  been  ruled  that  the  otb«r 
cotenants  must  either  treat  such  a  deed  as  good  and  as  th^foia  a 
conveyance  of  the  parcel  described,  or  they  must  treat  it  aa  void  and 
as  passing  no  interest  in  the  land  whatever.***  Likewise  on  the  basis 
of  consistency,  where  a  sale  is  made  by  one  tenant  in  common  of  the 
whole  common  property  in  parcels^  the  cotenant  will  not  be  permitted 
to  ratify  the  sale  as  to  some  of  the  parcels  and  claim  his  interest  out 
of  the  remainder,  to  the  prejudice  of  its  purchasers.* 

78.  Effect  on  Partition  of  Deed  by  One  Cotenant  of  Distinct  Part. — 
Since  a  conveyance  by  one  tenant  in  common  of  a  distinct  portion 
of  the  common  premises  does  not  sever  such  txact  from  the  general 
tract  of  which  it  is  a  part,  so  far  as  the  cotenants  of  the  grantor  are 
concerned,  it  follows  that  as  regards  them  the  whole  tract  is  subject 
to  partition  the  same  as  it  would  be  bad  the  conveyance  of  the  segre- 
gated tract  not  been  made.*  However,  a  court  of  equity  will  protect 
the  purchaser  of  a  distinct  portion  of  the  common  property  if  it  can 
be  done  without  injury  to  the  other  cotenants,  by  setting  apart  to  the 

Notes:  75  Am.  Dec.  171;  43  A.  S.  522,  36  Pac.  18,  40  A.  S.  R.  73. 

B.  310;  100  A.  S.  R.  649;  47  L.RA.  18.  Bigelow  v.  Topliff,  25  Vt.  273, 

(N.S.)  573.  60  Am.  Dec.  264. 

15.  Gordon  o.  San  Diego,  101  Cal.  Note:  Ann.  Cas.  1912B  837. 

522,  36  Pac.  18,  40  A.  S.  R.  73;  Ft.      19.  Gordon  v.  San  Diego,  101  CaL 
Jefferson  Imp.  Co.  v.  Dupoyster,  112  522,  36  Pac.  18,  40  A.  S.  R.  73. 
Ky.  792,  66  S.  "W.  1048,  2  L.R.A.     Note:  Ann.  Cas.  1912B  837. 
(N.S.)  263;  Pellow  v.  Arctic  Iron  Co.,     20.  Barnes  v.  Lynch,  151 'Mass.  510, 
164  Mich.  87, 128  N.  W.  918,  Ann.  Cas.  24  N.  E.  783,  21  A.  S.  E.  470. 
1912B  827  and  note,  47  L.R.A.(N.S.)      1.  Ft.  Jefferson  Imp.  Co.  «.  Du- 
573  and  note;  Dennison  «.  Foster,  9  poyster,  112  Ky.  792,  66  S.  W.  1048, 
Ohio  126,  34  Am.  Dec.  429.  2  LJl.A.(N.S.)  263. 

Note:  100  A.  S.  R.  651.  2.  Gates  v.  Salmon,  35  Cal.  576,  95 

16.  Mee  v.  Benedict,  98  Mich.  260,  Am.  Dec,  139;  Mee  v.  Benedict,  98 
57  N.  W.  175,  39  A.  S.  R.  543,  22  Mich.  260,  57  N.  W.  175,  39  A.  S.  R. 
L.R.A.  641;  Pellow  v.  Arctic  Iron  Co.,  543,  22  L.R.A.  641;  Fellow  v.  Arctic 
164  Mich.  87,  128  N.  W.  918,  Ann.  Iron  Co.,  164  Micb.  87, 128  N.  W.  918, 
Cas.  1912B  827  and  note,  47  L.R.A.  Ann.  Cas.  1912B  827,  47  L.R.A.(N.S.) 
(N.S.)  573  and  note.  573;  Kenoye  v.  Brown,  32  Miss.  607, 

Notes:  100  A.  S.  R.  651;  48  LJI.A.  35  So.  163,  100  A.  S,  R.  645.  See 
(N.  S.)  757.  supra,  par.  76,  as  to  etniTeyanee  of, 

17.  Gordon  v.  San  Diego,  101  Cal.  distinct  portion. 
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grantee  of  one  cotenant  the  particular  tract  so  purchased.*  But  the 
grantee  has  no  legal  right  to  have  such  part  set  off  to  him  on  par- 
tition, for  his  rights  cannot  exceed  those  of  his  grantor/  and  he  takes, 
.therefore,  subject  to  the  contingency  of  the  loss  of  the  premises,  if 
upon  the  partition  of  the  general  tract  they  should  not  he  allotted  to 
the  grantor.*  It  is  sometimes  provided  by  statute  that  the  land  so 
sold  shall  be  allotted  and  set  apart  in  partition  to  the  purchaser,  his 
heirs  or  assies,  or  in  such  other  manner  as  shall  make  the  deed 
effectual  as  a  conveyance  of  the  whole  title  to  the  segregated  parcel,  if 
this  can  be  dona  without  material  injury  to  the  rights  and  interest  of 
the  other  cotenants  who  may  not  have  joined  in  the  conveyance.* 

79.  Grant  of  Easement  in  Common  Property  by  One  Cotenants — 
Under  the  rule  that  one  cotenant  cannot  by  a  conveyance  of  a  part  of 
the  common  property  bind  his  fellow  tenants,^  no  distinction  can 
.  be  made  between  such  a  conveyance  and  the  conveyance  of  an  ease- 
ment, for  the  reason  that  the  latter  would  or  might  operate  equally 
to  the  prejudice  of  a  cotenant*  Accordingly  the  rule  is  that  one 
cotenant  cannot,  as  against  hia  cotenants,  convey  a  specific  right 
or  easement  in  the  common  property  by  which  the  rights  of  his 
cotenants  will  be  affected.*  Hence  it  has  been  held  that  one  cotenant 
cannot  create  or  convey  a  right  of  way  over  land  which  he  holds 
in  common  with  others;     and  if  a  dedication  of  common  property 


S.  Campau  v.  Godfrey,  18  Mich.  27,  183,  73  Am.  Dec.  667  and  note;  Hutch- 

100  Am.  Dee.  133;  Benedict  v.  Tor-  inson  v.  Chase,  39  Me.  508,  63  Am. 

rent,  83  Mich.  181,  47  N.  W.  129,  21  Dec.  645;  Morrison  tj.  Clark,  89  Me. 

A.  S.  R.  589,  11  L.R.A.  278;  Mee  v.  103,  35  Atl.  1034,  56  A.  S.  K.  395; 

Benedict,  98  Mich.  260,  57  N.  W.  175,  Baker  v.  WiUard,  171  Mass.  220,  50 

39  A.  8.  R.  543,  22  L.R.A.  641;  Fellow  N.  E.  620,  40  L.R.A,  754;  Benjamin 

t).  Arctic  Iron  Co.,  164  Mich.  78, 128  N.  ti.  American  Telephone,  etc.,  Co.,  196 

W.  918,  Ann.  Gas.  1912B  827,  47  Mass.  454,  82  N.  E,  681, 13  Ann.  Cas. 

L.R.A.(N.S.)  573,  and  note;  Youn^  v.  306  and  note;  St.  Louis  v.  Laclede  Gas 

Edwards,  33  S.  C.  404,  11  S.  E.  1066,  Light  Co.,  96  Mo.  197,  9  S.  W.  581,  9 

26  A.  S.  R.  689, 10  L.R.A.  55.  A.  S.  R.  334;  Palmer  v.  Palmer,  150 

Notes:  33  A.  S.  R.  156;  100  A.  8.  N.  T.  139,  44  N.  E.  966,  55  A.  S.  R. 

R.  653;  13.  Ann.  Cas.  308.  653;  Southern  Inv.  Co.  v.  Postal  Tele- 

4.  Kenoye  v.  Brown,  82  Miss.  607,  graph-Cable  Co.,  156  N.  C.  259,  72  S. 
35  So.  163,  100  A.  S.  R.  645.  E.  361,  Ann.  Cas.  1913A  224;  Charles- 
Notes:  91  A.  S.  R.  881;  47  L.R.A.  ton,  etc.  R.  Co.  v.  Jjoech,  33  S.  0. 

(N.S.)  573.  175, 11  S.  E.  631,  26  A.  S.  R.  667. 

5.  Kenoy«  v.  Brown,  82  Miss.  607,  Notes:  21  A.  S.  R.  593;  69  A.  S.  R. 
35  So.  163,  100  A.  S.  R.  645.  559;  106  A.  S.  R.  753. 

6.  Gordon  v.  San  Diego,  101  Cal.  10.  Palmer  v.  Palmer,  150  N.  T.  139, 
522,  36  Pae.  18,  40  A.  8.  R.  73.  44  N.  E.  966,  55  A.  S.  R.  653. 

7.  See  svpra,  par.  116.  Notes:  13  Aon.  Cas.  308;  Ann.  Cas. 

8.  Benjamin  v.  American  Telephone  1913A  227. 

&  Telegraph  Co.,  196  Mass.  454,  82  N.  11.  Charleston,  etc.,  R.  Co.  «.  Leech, 

E.  681,  13  Ann.  Cas.  306;  Palmer  v.  33  S.  C.  175,  11  S.  £.  631,  28  A. 

Palmer,  150  N.  T.  139,  44  N.  E.  966,  S.  R.  667. 

£5  A.  8.  R.  653.  Note:  13  Ann.  Cas.  m 
8.  Marshall  «.  Trumbnll,  28  Conn. 

SM 


Digitized  by  Google 


7  B.  G.  L. 


COTENANCY 


H  BO,  81 


to  public  use  is  attempted  by  one  cotenant  it  does  not  affect  the  rights 

of  the  oUiers.** 

80.  Mortgage  of  Common  Property  by  One  Cotenant— -A  mortgage 
given  by  one  coienant  on  the  common  property  is  binding  only  on 
his  interest,^*  and  will  <^Ter  the  part  allotted  to  him  in  any  partition  ' 
subsequently  made.^*  If  there  be  a  judicial  sale  of  the  premises  under 
a  decree  in  partition  to  a  stranger,  the  mortgage  will  follow  only  the 
mortgagor's  interest  in  the  proceeds  and  will  not  affect  the  title  of  the 
purchaser  at  such  sale.''  Where  a  tenant  in  common  has  mortgaged 
his  undivided  interest  in  the  common  land,  and  a  voluntary  partition 
is  afterwards  made  between  him  and  his  cotenants,  he  releasing 
to  them  his  interest  in  the  part  assigned  to  them,  the  mortgage,  it  is 
held,  remains  a  lien  at  law  upon  their  part;  but  in  such  a  cose  the 
cotenants  of  the  mort^gor  have  an  equitable  right  to  have  the  portion 
set  apart  to  him  in  the  division  sold  to  satisfy  the  mortgage,  or  if  it 
has  been  sold,  to  have  the  proceeds  applied  to  the  mortgage  debt.*' 
For  analogous  reasons,  a  decree  on  foreclosure  of  mortga^  executed  by 
several  cotenants  jointly,  who  afterwards  make  partition  of  the  prem- 
ies, all  but  one  paying  their  respective  proportions  of  the  mortgage 
debt,  may  direct  the  amount  due  to  be  first  made  out  of  the  portion 
set  off  to  the  defaulting  cotenant,  notwithstanding  before  the  execution 
of  mutual  deeds  such  cotenant  sold  his  portion,  and  all  the  cotenants 
conveyed  to  the  purchaser  with  covenants  of  warranty,  and  although 
such  purchasCT  may  have  an  action  on  his  covenants;  *'  and  where 
a  cotenant  in  several  parcels  grants  a  mortgage  of  his  undivided  inter- 
est in  one  parcel  the  fact  that  on  partition  of  the  entire  common 
property  he  is  allotted  the  entire  parcel  mortgaged  does  not  operate 
to  extend  or  increase  the  estate  of  the  mortgagee.** 

81.  Sale  of  Growii^  Timber  by  One  Cotenant. — ^It  is  well  settled 
that  one  cotenant  cannot,  as  against  his  cotenants,  convey  his  interest 
in  standing  timber  and  grant  the  privilege  of  cutting  and  removing 
the  same,  and  thereby  mc^e  the  others  cotenants  with  his  grantee.** 

18.  St.  Louis  «.  Laclede  Qas  Light  Note:  83  Am.  Dee.  329. 

Co.,  96  Mo.  197,  9  S.  W.  581,  9  A.  S.  17.  WilUams  v.  Peny,  20  Ind.  437, 

R.  334  and  note.  83  Am.  Dec  327. 

Notes:  26  A.  S.  R.  675;  106  A.  S.  B.  18.  Howze  v.  Dew,  90  Ala.  178,  7 

753.  So.  239,  24  A.  S.  R.  783. 

13.  Tidball  tj.  Schmeltz,  77  Kan.  19.  Nevels  i>.  Kentucky  Lumber  Co., 
440,  94  Pac.  794,  127  A.  S.  R.  42-1.  108  Ky.  550,  56  S.  W.  909,  94  A,  S. 

14.  Tidball  «.  Schmeltz,  77  Kan.  440,  R.  388,  49  L.R.A.  410;  Benedict  v. 
94  Pac.  794,  127  A.  S.  R.  424;  Green  Torrent,  83  Mich.  181,  47  N.  W.  129, 
V.  Arnold,  11  E.  L  364,  23  Am.  Rep.  21  A.  S.  R.  589, 11  L.R.A.  278;  Mee  v. 
466.  Benedict,  98  Mich.  260,  57  N.  "W.  175, 

15.  Tidball  v.  Schmeltz,  77  Kan.  440,  39  A.  S.  R.  543,  22  L.R.A.  641;  Lee  v. 
94  Pac.  794,  127  A.  S.  R.  424.  Follensby,  83  Vt.  35,  74  Atl.  327,  138 

16.  Matter  o£  Howe,  1  Paige  (N.  Y.)  A,  S.  R.  1061. 


rJl,  19  Am.  Dec.  395. 


Note:  13  Ann.  Gas.  307. 
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If  one  of  several  cotenante,  by  the  sale  of  a  part  or  all  of  the  trees 

growing  upon  the  land,  could  invest  the  purchaser  with  the  rights  of 
a  joint  tenant,  so  in  the  same  way  he  might  dispose  of  stone  quarries, 
coal  deposits,  and  other  minerals  that  might  be  found  upon  the  land, 
and  thereby  create  numerous  new  tenancies  in  common,  and  his 
grantees  could  enforce  a  sale  of  each  interest  as  against  the  other 
ootenant,  which  would  inevitably  result  in  the  destruction  of  his 
landed  estate.**  Such  a  conveyance  is  void,  however,  only  as  to  the 
other  ootenants.  It  is  not  void  as  against  the  grantor;  and  a  court  of 
equity  may  compel  the  grantor  to  take  such  steps  as  will  make  his 
conveyance  eflFectual,  which  would  be  to  have  the  common  property 
partitioned.  When  this  is  done  the  purchaser  of  the  timber  will  be 
entitled  to  all  the  rights  secured  by  his  conveyance.*  It  has  been 
held  that  a  license  by  one  tenant  in  common  to  a  third  person,  in 
satisfaction  of  a  demand  against  all  the  cotenants,  to  cut  timber  on 
the  common  land  is  good,  and  gives  such  person  title  to  the  trees 
cut.« 

82.  Sale  of  Personal  Property  Held  in  Common. — ^The  tiUe  to  an 
undivided  portion  of  personal  property  is  just  as  complete  in  the 
party  who  holds  it,  so  far  as  his  portion  is  concerned,  as  if  he  owned 
the  entire  chattel.  He  may  sell,  pledge,  mortgage,  bequeath,  or  other- 
wise deal  with  it  as  with  any  other  property  which  he  may  possess.' 
But  while  an  owner  in  common  of  personal  property  has  a  right  to 
dispose  of  his  own  undivided  share,  he  cannot  sell  the  whole  property, 
nor  any  portion  thereof  except  bis  own;  and  if  he  undertakes  to 
dispose  of  any  larger  interest,  his  co-owners  are  not  bound  thereby.'* 
This  is  based  on  the  well-settied  principle  that  a  seller  of  personal 
property  can  convey  no  greater  title  than  he  has,  and  it  makes  no 
difference  that  the  purchaser  has  no  notice  and  is  ignorant  of  the 
existence  of  other  parties  in  interest.'  A  cotenant  whose  interest  is 
thus  sold  witliout  his  consent  has  several  courses  open  to  him.  He 
may  disregard  the  sale  and  claim  his  interest  as  cotenant  with  the 
vendee ;  *  or  be  may  treat  the  sale  as  a  conver^on  and  hold  his  cotenant 

20.  Note:  13  Ann.  Cas.  307.  384, 16  A.  S.  R.  652  and  note;  Ashland 

1.  Benediot  v.  Torrent,  83  Mich.  181,  Lodge  No.  63  v.  Williains,  100  Wis. 
47  N.  W.  129,  21  A.  S.  R.  580,  11  223,  75  N.  W.  954,  69  A.  S.  R.  912. 
L.R.A.  278;  Mee  v.  Benedict,  98  Mich.  5.  Tuttle  v.  CampbeU,  74  Mich.  652, 
260,  57  N.  W.  175,  39  A.  S.  R.  543,  42  N.  "W.  384,  16  A.  S.  R.  652;  Rains 
22  L.R.A.  641.  v.  McNairy,  4  Humph.  (Tenn.)  366, 

2.  Baker  v.  Wheeler,  8  Wend.  (N.  40  Am.  Dec.  651. 

Y.)  505,  24  Am.  Dee.  66.  6.  Nevels  v.  Kentucky  Lumber  Co., 

3.  Julian  v.  Yeoman,  25  Okla.  448,  108  Ky.  550,  56  S.  W.  969,  94  A.  S. 
106  Pac.  956,  138  A.  8.  R.  929,  27  R.  388,  49  L.R.A.  416;  Carter  v.  Bail- 


4.  Burbank  v.  Crocker,  7  Gray  Tuttle  v.  Campbell,  74  Mich.  652,  42 
(Mass.)  158,  66  Am.  Dec.  470;  Tuttle  N.  W.  384,  16  A.  S.  R.  652;  Rains  «. 
V.  CampbeU,  74  Mich.  652,  42  N.  W.  MeNairy,  4  Humph.  (Tenn.)  366,  40 
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in  an  action  of  trover;'  or  he  may  affirm  the  sale  and  recover  his 
interest  from  the  vendor.*  "Where  one  joint  owner  sells  his  interest 
in  personal  property  of  an  indivisible  character  which  is  in  the  posses- 
sion of  the  other  owner  or  owners,  an  actual  change  of  possession 
as  a  rule,  not  necessary  to  the  validity  of  the  sale,  within  the  rule 
as  to  fraudulent  conveyances,  the  reason  being  that  property  indivisible 
in  its  character,  owned  by  tenants  in  common,  is  incapable  of  a  several 
possession  by  each  tenant,  and  that  the  possession  of  one  of  the  defend- 
ants is  a  constructive  possession  of  l^e  others  sufficient  to  satisfy 
the  rule  as  to  possession  relating  to  such  ^nsfera.'  It  is  otherwise, 
however,  when  a  tenant  in  common,  having  the  actual  possession, 
makes  a  sale  of  his  interest,  as  the  possession  must  in  that  case,  to  be 
valid  as  against  creditors  and  purchasers,  accompany  and  remain  with 
the  title.^®  Where  a  tenant  in  common  is  in  the  sole  possession  of 
land,  his  interest  in  the  crop  grown  thereon  is  not  that  of  tenant  in 
common  of  a  specific  chattel;  but  on  the  contrary  as  soon  as  he 
appropriates  it  he  has  a  good  title  thereto,  and  a  sale  thereof  will 
pass  complete  title  to  tiie  purchaser.^^  And  heaee  it  is  that  a  mortgage 
of  a  crop  made  by  a  tenant  in  common  who  holds  exclusive  possession 
is  valid  as  against  the  cotenants>* 


VIII.  Rbuedibs  dbtwbsn  Cotbnakts 


Action  of  Aecotmt 

83.  In  General. — It  has  been  pointed  out  that  at  common  law  there 
was  no  remedy  available  whereby  one  cot^nant  might  recover  from 
another  who  had  received  more  than  his  just  share  or  proportion  of 
the  income  from  the  common  property.^'  To  make  him  so  answer- 


Am.  Dec.  651 ;  Welch  v.  Clark,  12  Vt.  Bordeaux,  23  Mont.  205,  58  Pac.  42, 
681,  36  Am.  Dec.  368;  Ashland  Lodge '75  A.  S.  R.  522;  Love  v.  Schmidt,  26 
No.  63  V.  Waiiams,  100  Wis.  223,  75  Okla.  648,  110  Pac.  665,  Ann.  Cas. 
N.  W.  954,  69  A.  S.  R.  912  and  note.  1912B  458  and  note. 
Note:  39  Am.  Dee.  586.  See  Fraudulent  CohvetaKces,  for 

7.  Carter  v.  Bailey,  64  Me.  458,  18  the  rules  generally. 

Am.  Rep.  273;  Tuttle  v.  Campbell,  74  10.  Tank  v.  Bordeaux,  23  Mont,  205, 
Mich.  652,  42  N.  W.  384,  16  A.  S.  R.  58  Pac.  42,  75  A.  S.  R.  522. 
652;  Rains  v.  McNairy,  4  Humph.  11.  Bird  v.  Bird,  15  Fla.  424,  21 
(Tenn.)  356,  40  Am.  Dec.  651;  Ash-  Am.  Rep.  296;  Brown  v.  Wellington, 
land  Lodge  No.  63  v.  Williams,  100  106  Mass.  318,  8  Am.  Rep.  330;  Mor- 
Wis.  223,  75  N.  W.  954,  69  A.  S.  R.  gan  t>.  Long,  73  Misa.  406,  19  So.  98, 
912,  55  A.  S.  R.  541. 

8.  Tuttle  V.  CampbeU,  74  Mich.  652,     Note:  38  Am.  Dec  381. 

42  N.  W.  384, 16  A.  S.  R.  652;  Davis  12.  Bird  v.  Bird,  15  Fla.  424,  21  . 
V.  Burnett,  49  N.  C.  71,  67  Am.  Dee.  Am.  Rep.  296. 

263.  Notes:  28  L.B^.  840;  18  Ann.  Caik 

9.  Brown  v.  0»Neal,  95  Cal.  262,  30  1085. 

Pae.  538,  29  A.  S.  R,  111;  Yank  v.      13.  See  supra,  par.  22. 
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able,  it  was  necessary  to  establish  an  agreement,  express  or  implied, 
between  him  and  his  fellow  tenants,  by  virtue  of  which  he  either 
undertook  to  compensate  them  for  his  exclusive  use  of  tiie  property, 
or  to  collect  the  rents  and  pay  them  their  share  or  some  other  portion 
thereof,^^  for  in  an  action  of  account  it  was  essential  that  he  be 
charged  either  as  guardian,  bailiff,  or  receiver,  which  he  could  not 
be  unless  his  companion  constituted  him  his  bailiff.**  By  the  statute 
of  Anne,  and  by  those  statutes  enacted  in  this  country  for  the  pur- 
pose of  abrogating  the  ancient  and  unjust  rule  of  the  common  law 
in  so  far  as  that  rule  prevailed  in  the  various  states,  the  right  of 
action  of  account  was  given  a  tentuit  in  common  as  agsdnst  any 
cotenant  who  had  received  more  than  his  share  of  the  profits  or  benefits 
of  the  common  property;  and  while  the  narrowed  and  restricted  word- 
ing of  many  of  such  statutes,  following  that  of  the  statute  of  Anne, 
has  led  to  the  rule  in  the  English  courts  and  probably  in  a  majority 
of  the  American  courts,  that  an  action  for  an  accounting  cannot  be 
maintained  unless  one  cotenant  has  actually  received  rents  from  a 
third  person, — other  courts,  following  a  more  reaabnable  and  equitable 
interpretation,  refuse  to  adopt  the  English  rule,  and  allow  the  action 
whenever  one  cotenant  has  received  more  than  his  just  share  whetiier 
it  be  in  rents  or  in  the  profits  derived  from  use  and  occupation.** 
The  original  action  of  account  is  now  generally  obsolete,  having 
been  superseded  by  the  simpler  remedy  of  assumpsit,^'  or,  where 
assumpsit  will  not  lie^  by  the  more  convenient  and  effectual  remedy 
af  a  bill  in  equity.**  According  to  the  practice  in  some  jurisdictions 
a  bill  in  equity  may  be  maintained  only  where  the  account  cannot  be 
convenienUy  and  properly  adjusted  in  an  action  of  assumpsit.*' 

84.  Allegations,  Proof  and  Judgment— Action  of  Account. — To 
sustain  an  action  under  the  statute  of  Anne  the  complainant  must,  by 
averment  and  proof,  bring  himself  within  its  provisions.  He  must 
aver  what  the  respective  interests  ^of  plaintiff  and  defendant  are;*<* 

11  Pico  V.  Columbet,  12  Cal.  414,  17.  Hudson  v.  Coe,  79  Me.  83,  8  Atl. 

73  Am.  Dec.  550;  Bird  v.  Bird,  15  Fla.  249, 1  A.  S.  R.  288;  Fanning  ti.  Cbad- 

424,  21  Am.  Rep.  296;  Hudson  u.  Coe,  wick,  3  Pick.  (Mass.)  420,  15  Am. 

79  Me.  83,  S  Atl.  249,  1  A.  S.  R.  288;  Dec.  233.   See  infra,  par.  85  et  seq. 

Israel  v.  Israel,  30  Md.  120,  96  Am.  18.  Hamilton   v.   Conine,  28  Md. 

Dee.  571 ;  Chambers  v.  Chambers,  10  635,  92  Am.  Dec.  724. 

N.  C.  232,  14  Am.  Dec.  585;  Hayden  And  see  Accounts  and  Acoountn 

V.  Rrerrill,  44  Vt.  336,  8  Am.  Rep.  372.  ing,  vol.  1,  p.  222  et  seq,,  as  to  account- 
Notes:  78  Am.  Dec.  665;  52  A.  S.  ing  in  equity  in  general. 

R.  924;  91  A.  S.  R.  871;  28  L.RA.  19.  Dickinson  «.  "WUliams,  11  Gush. 

840,  850,  851.  (Mass.)  258,  59  Am,  Dee,  142, 

15.  Early  v.  Friend,  16  Grat  (Va.)  20.  Hayden  v.  Menill,  44  Vt  336, 
21,  78  Am.  Dec.  649,  8  Am.  Rep.  372. 

Note:  28  L.R.A.  851.  Notes:  14  Am.  Dec.  586;  28  URJL 

16.  See  supra,  par.  30.  850. 
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the  proportion  in  which  they  severally  hold;  *  and  that  a  demand  was 

made  on  the  defendant  for  a  general  accounting  which  was  refused.' 
It  must  also  be  alleged  that  the  defendant  received  more  than  his 
just  share  or  proportion.*  Under  the  old  common  law  rule  it  is 
necessary  to  allege  that  the  defendant  accepted  the  premises  under 
an  agreement,  as  receiver  or  bailiff  of  his  cotenant's  share  of  the  rents 
and  profits.*  Tenants  in  common  who  are  sued  jointly  by  a  cotenant 
for  an  account  of  his  share  of  the  profits  of  the  common  property  may 
be  decreed  to  account  severally  for  what  they  have  received  severally, 
and  jointly  for  what  they  have  received  jointly,  where  the  bill  so 
prays.*  Mention  is  made  under  another  subject  heading  of  the  dual 
'  character  of  the  judgment  in  the  ancient  common  law  action  of 
account.* 

AsaumpaU 

85.  In  General. — ^At  early  common  law  an  acldon  of  assumpsit 
would  not  lie  by  one  tenant  in  comnwn  against  his  cotenant  who  had 
received  more  than  his  share  of  the  profits; '  but  to  avoid  Hhe  some- 
what tedious  proceedings  pertaining  to  the  old  action  of  account,  an 
action  on  the  case  upon  a  promise  to  account  was  at  first  substituted. 
Afterwards,  the  courts,  in  construing  the  statute,  came  to  the  con- 
clusion that  whenever  account  could  be  maintained,  indebitatus 
assumpsit  might  be  also,  holding  that  the  statute,  being  a  remedial 
one,  ought  to  receive  a  liberal  construction.  "While  the  right  of  action 
was  founded  on  the  statute  of  Anne,  and  not  by  any  right  under  the 
old  common  law,  from  the  construction  placed  upon  it  by  a  long 
series  of  decisions  it  became  a  rule  that  the  action  of  general  indebi- 
tatus assumpsit  for  money  had  and  received  would  lie,  in  place  of  the 
old  action  of  account,  by  one  tenant  in  common  against  his  cotenant.* 
Accordingly,  indebitatus  assumpsit  ia  held  to  lie  by  one  cotenant 
against  another  who  has  received  more  thra  his  share  of  the  profits 

1.  Hayden  v.  Merrill,  44  Vt.  336,  8  8.  See  Accoujrre  ahd  Aooounttno, 
Am.  Rep.  372.  vol.  1,  p.  222. 

2.  Leake  v.  Hayes,  13  Wash.  213,  43  And  see  also  as  to  matters  which 
Pac.  4S,  52  A.  S.  R.  34.  were  properly  included  within  snch 

Notes:  52  A.  S.  R.  924  ;  29  L.R.A,  judgments,  Puckett  v.  Smith,  5  Strobh. 

(N.S.)  231.  L.  (S.  C.)  26,  53  Am.  Dec.  686;  Kid- 

3.  Kean  v.  Connelly,  25  Minn.  222,  der  t>.  Riiford,  16  Vt.  169,  42  Am. 
33  Am.  Rep.  458;  Hayden  v.  Merrill,  Dec.  504. 

44  Vt.  336,  8  Am.  Rep.  372.  Note:  28  L.R.A.  850. 

Notes:  14  Am,  Dec.  586  ;  52  A.  S.  R.  7.  Moses  v.  Ross,  41  Me.  360,  66  Am. 

924  ;  91  A.  S.  R.  872.  Dec.  250;  Hamilton  v.  Conine,  28  Md. 

4.  Pico  t).  Columbet,  12  Cal.  414,  73  635,  92  Am.  Dec.  724. 

Am.  Dec.  550.  8.  Moses  v.  Ross,  41  Me.  360,  66  Am. 

Note:  28  L.R.A.  850,  851.  Dec.  250;  Hudson  «.  Coe,  79  Ue.  $0, 

5.  Huff  V.  McDonald,  22  Ga.  131,  68  8  Atl.  249, 1  A.  S.  R.  288. 
Am.  Dec.  487. 
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of  the  common  property  in  all  cases  where  account  could  be  main- 
tained;' and  in  some  jurisdictions  an  action  in  assumpsit  has  been 
substituted  by  statute  for  an  action  of  account  to  recover  the  rents  and 
profits  received  by  one  cotenant  over  his  just  shaie.^^  It  has  heeji  held 
that  a  remedy  in  equity  given  by  statute  does  not  affect  the  application 
of  the  rule  to  cases  where  the  remedy  by  action  at  law  is  plain  and 
adequate.^'  In  many  jurisdictions  assumpsit  is  not  an  available 
remedy  to  recover  from  a  cotenant  the  rents  and  profits  which  he  has 
received  beyond  his  just  share,^'  in  the  absence  of  an  express  promise 
to  pay  rent  or  to  account.  It  has  been  said  that  the  action  cannot  rest 
on  a  mere  implied  promise  arising  out  of  the  relationship  of  the 
parties.^'  But  where  a  case  is  complicated  by  having  three  or  more 
parties  with  adv^e  interests,  it  has  been  held  that  the  only  suitable 
remedy  is  by  a  bill  in  equity,  in  which  the  conflicting  claims  of  all 
persons  interested  in  the  joint  property  can  be  adjusted  and  settled." 

86.  For  Money  Received  on  Sale  of  Common  Property. — On  the 
sale  of  a  chattel  by  a  part  owner,  and  the  rec^pt  of  the  money,  bis 
cotenant  may  recover  his  moiety  in  an  action  for  money  had  and 
received.*^  In  such  a  case  a  cotenant  may  waive  the  tort  and  sue  in 
assumpsit,^'  because  by  the  sale  and  turning  oi  the  property  into 
money  the  joint  interest  is  gone,  and  each  has  a  separate  interest 
for  a  sum  certain.*'  And  so,  where  the  taking  by  one  tenant  amounts 
to  waste  and  there  has  been  a  sale  by  him  of  the  property  taken,  his 
cotenant  may  waive  the  tort  and  sue  for  his  share  as  for  money  had 

9.  Dickinson  v.  WilliamB,  11  Cnsh.  92  Am.  Dee.  724;  Chambers  v.  Cham- 
(Mass.)  258,  59  Am.  Dec.  142  and  faeis,  10  N.  C.  232, 14  Am.  Dec.  585. 
note;  Fanning  v.  Cfaadwick,  3  Pick.     Notes:  59  Am.  Dec.  144;  66  Am. 
(Mass.)  420,  15  Am.  Dec.  233;  Miller  Dec.  479;  99  Am.  Dec.  788  ;  28  LJCA. 
V.  Miller,  7  Pick.  (Mass.)  133,  19  Am.  848. 

Dee.  264;  Brown  v.  Wellington,  106     13.  Enterprise  Oil,  etc,  Co.  «.  Na- 
Mass.  318,  8  Am.  Rep.  330;  Fiquet  v.  tional  Transit  Co.,  172  Pa.  St.  421,  33 
Allison,  12  Mich.  328,  86  Am.  Dee.  54;  Atl.  687,  51  A.  S.  R.  746. 
Bruce  v.  Hastings,  41  Vt.  380,  98  Am.     Notes:  91  A.  S.  B.  883  ;  28  L.R.A. 
Dec  592.  846  ;  29  L.E^.(N.S.)  231. 

Notes:  14  Am.  Dec.  587  ;  23  Am.     14.  Shepard  «.  Richards,  2  Gray 
Dee.  393;  66  Am.  Dec.  479;  1  A.  S.  (Mass.)  424,  61  Am.  Dec  473. 
R.  295;  91  A.  S.  R.  883;  28  Ii.R.A.     15.  (lardiner  Mfg.  Co.  v.  Heald,  5 
844,  846  ;  29  L.R.A.(N.S.)  231.    See  Gieenl.  (Me.)  381,  17  Am.  Dec.  248; 
also  Assumpsit,  vol.  2,  p.  791.  Moses  v.  Ross,  41  Me.  360,  66  Am.  Dec 

10.  Dickinson  v.  Williams,  11  Cush.  250;  Dickinson  v.  Williams,  11  Giuh, 
(Mass.)  258,  59  Am.  Dec  142;  Shep-  (Mass.)  258,  59  Am.  Dec  142. 

ard  c.  Richards,  2  Otr&y  (Mass.)  424,     Note:  28  L.R.A.  844. 
61  Am.  Dec.  473.  16.  Fiquet  v.  Allison,  12  Mieh.  328, 

Note:  28  L.R.A.  846.  86  Am.  Dec  54;  Tuttie  v.  Campbell, 

11.  Fanning  v,  Chadwick,  3  Pick.  74  Mieh.  652,  42  N.  W.  384,  16  A.  S. 
(Mass.)  420,  15  Am.  Dec  233;  Shep-  R.  652. 

ard  1).  Richards,  2  Gray  (Mass.)  424,  Note:  28  L.R.A.  846.  i 
61  Am.  Dec.  473.  17.  Chambers  v.  Chambera,  10  N.  C 

12.  Hamilton  c.  Conine,  28  Md.  635.  232,  14  Am.  Dec  585. 
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and  recdved.^'  Likewise,  an  action  in  assumpsit  may  be  maintained 
by  one  cotenant  against  another  for  tbe  value  of  his  share  of  crops 
where  his  right  to  a  part  of  the  crop  is  denied;  ^'  or  for  his  share  of 
the  money  received  from  the  sale  of  growing  timber,^  or  from  Hbe 
sale  of  the  common  land.^ 

87.  Money  Expended  on  Improvemeiits,  Repairs,  and  Paying 
Liens. — ^An  action  of  assumpsit  cannot  be  maintained  against  coten- 
ants  to  recover  any  part  of  the  cost  of  improvements,  in  the  absence 
of  an  express  assent  on  their  part,  or  of  such  circumstainces  or  dealings 
between  the  parties  as  will  convince  the  court  that  an  understanding 
existed  to  the  effect  that  the  expenses  were  to  be  repaid.'  And  tiie 
same  rule  applies  as  to  repairs.'  But  it  has  been  held  that  money 
expended  by  a  tenant  in  common  to  pay  off  a  common  incumbrance, 
necessary  to  be  removed  to  discharge  their  joint  covenants,  is  the 
proper  subject  of  an  action  of  assumpsit  by  him  against  his  cotenants.* 

Tretpass  Qttare  Clattaum  Fregit 

88.  In  General. — Since  each  cotenant  has  a  legal  right  of  entry 
upon  the  common  property,  trespass  quare  clausum  fregit  cannot  be 
maintained  by  one  against  another  for  such  an  entry,*  unlera  there 
has  been  an  actual  ouster  *  In  accord  with  this  principle  one  tenant 
in  common  cannot  maintain  trespass  quare  clausum  against  another 
for  the  appropriation  of  the  rents  and  profits; '  or  for  the  verbal  denial 
of  the  plaintiff's  title,  both  parties  being  in  possession ;  •  or  for  such 


18.  Note:  91  A.  S.  E.  883. 

19.  BaUou  V.  Hale,  47  N.  H.  347,  03 
Am.  Dec.  438. 

Note:  28  L.R.A.  846. 

20.  Miller  v.  Miller,  7  Pick.  (Mass.) 
133,  19  Am.  Dec.  264. 

Note:  28  L.R.A.  845. 

1.  Coles  V.  Coles,  15  Johns.  (N.  Y.) 
159,  8  Am.  Dec  231 ;  Bruce  v.  Hast- 
ings, 41  Vt.  380,  98  Am.  Dec.  592. 

Notes:  23  Am.  Dec.  393;  28  L.R.A. 
846. 

2.  Arey  v.  Hall,  81  Me.  17,  16  AU. 
302,  10  A.  S.  K.  232;  Ballou  «.  Bal- 
lon, 94  Vft.  350,  26  S.  £.  840,  64  A.  S. 
R.  733. 

See  supra,  par.  35. 

3.  Calvert  v.  Aldrich,  99  Mass.  74, 
96  Am.  Dee.  693;  Mumford  v.  Brovn, 
0  Cow.  (N.  T.)  476, 16  Am.  Dec.  440. 

Note:  29  L.RA.  452. 

4.  DiekiDBOD  «.  Williams,  11  Cosh. 
(Mass.)  258,  59  Am.  Deo.  142. 

See  supra,  par.  67,  as  to  right  of 
sabrogation  on  payment  of  m(^gage. 


6.  Porter  tj.  Hooper,  13  Me.  25,  29 
Am.  Dec.  480;  Duncan  v.  Sylvester,  13 
Me.  417,  29  Am.  Dec.  512;  Symonds  v. 
Harris,  51  Me.  14,  81  Am.  Dec.  553; 
Davis  V.  Poland,  102  Me.  192,  66  Atl. 
380, 120  A.  S.  R.  480, 10  L.R.A.(N.S.) 
212  and  note;  Odiome  v.  Lyford,  9  N. 
H.  502,  32  Am.  Dec  387;  Anders  v. 
Meredith,  20  N.  C.  339,  34  Am.  Dec 
376;  Gibson  v.  Vaughn,  2  Bailey  L. 
(S.  C.)  389,  23  Am.  Dec  143;  Hor- 
man  v.  Gartman,  Harp.  L.  (S.  C.)  430, 
18  Am,  Dec  656  and  note;  Booth  t>. 
Adams,  11  Vt.  156,  34  Am.  Dec.  6S0; 
"Wait  V.  Richardson,  33  Vt.  190,  78 
Am.  Dec.  622. 

Note:  34  Am.  Dec  377.  See  Tres- 
pass. 

6.  See  infra,  par.  89. 

7.  Symonds  v.  Harris,  51  Me.  14,  81 
Am.  Dec  553. 

Note:  10  LJl.A(N.S.)  213. 

8.  Filbert  v.  Hoff,  42  Fa.  St.  97,  82 
Am.  Deo,  493. 
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acts  as  the  plowing  up  of  a  field  in  which  tiie  plaintiff  had  planted 
a  crop  without  his  cotenant's  knowledge  or  consent*  While  it  is 
true  that  one  tenant  in  common  cannot  bring  an  action  of  trespass 
against  another  for  entry  upon  and  enjoyment  of  the  common  prop- 
erty, still  when  one  tenant  in  common  occupies  a  particular  part  of 
the  common  property  by  the  agreement  of  the  otlier  tenants  in  com- 
mon, it  is  regarded  as  being  so  far  a  severance  in  fact  as  to  permit 
him  to  maintain  trespass  against  them  for  the  same  acts  which  would 
constitute  trespass  in  a  stranger,  even  though  the  length  of  such 
occupation  would  be  insufficient  to  mature  an  absolute  legal  titie  in 
severalty. 

89.  In  Case,  of  Ouster. — It  is  well  established,  in  England  as  well 
as  in  this  country,  that  an  action  of  trespass  quare  dausum  may  be 
maintained  by  one  cotenant  against  another,  where  there  has  been 
an  actual  ouster,*^  or  where  one  has  been  deprived  of  the  common 
enjoyment  of  the  property >^  But  any  act  which  may  be  referred  to 
his  right,  as  gathering  in  crops,  cutting  trees  fit  to  cut,  and  the  Uke, 
cannot  be  the  basis  of  an  action  of  trespass  quare  claimm.^'  There 
is  some  authority,  however,  to  sustain  the  rule  that  trespass  quare 
clausum  cannot  be  maintained  between  cotenants  where  the  original 
entry  is  peaceable  although  there  is  thereafter  an  ouster  of  one 
cotenant  by  the  other.  This  is  on  the  theory  that  in  trespass  the 
breaking  and  entry  is  the  gist  of  the  action.^^  But  this  theory  has 
been  repudiated  on  the  contention  that  the  gist  of  tlie  action  of 
trespass  quare  clausum  is  not  the  physical  entry  upon  the  premises, 
but  the  unlawful  interference  with  the  incorporeal  entity  of 
por!session.^* 

90.  Destruction  of  Common  Property;  Cutting  Timber. — It  is  a  rule 
that,  where  the  acts  of  a  tenant  in  common  amount  to  a  detraction  of 
the  common  property,  or  effect  a  practical  destruction  of  the  interest 
of  his  cotenant  therein,  the  injured  owner  has  a  right  of  action,  and, 
under  these  circumstances,  trespass  quare  clausum  is  the  proper 
remedy.^'    In  ascertaining  what  amounts  to  a  destruction  of  the 

9.  Harman  v.  Gartman,  Harp.  L.  Notes:  78  Am.  Dee.  626;  10  L.R.A. 
(S.  C.)  430, 18  Am.  Dec.  656.  (N.S.)  214. 

10.  Porter  v.  Hooper,  13  Me.  25,  29  12.  Paul  v.  Cragnaz,  25  Nev.  293,  59 
Am.  Dec.  480;  Booth  v.  Adams,  11  Vt.  Pac.  857,  60  Pac.  983,  47  L.R.A.  540; 
156,  34  Am.  Dee.  680;  O'Hear  v.  De-  Booth  v.  Adams,  11  Vt.  156,  34  Am. 
Goesbriand,  33  Vt.  693,  SO  Am.  Dee.  Dee.  680. 

653.  IS.  Booth  V.  Adams,  11  Vt  156,  34 

11.  Porter  v.  Hooper,  13  Me.  25,  29  Am.  Dee.  680. 

Am.  Dee.  480;  Odiome  v.  Lyford,  9  N.     14.  Wait  v.  Richardson,  33  Vt.  190, 
H.  502,  32  Am.  Dec.  387;  Gibsou  v.  78  Am,  Dee.  622. 
Vaughn,  2  Bailey  L.  (S.  C.)  389,  23     Note:  10  L.B.A.(N.S.)  213. 
Am.  Dec.  143;  Harman  v.  Gartman,     15.  Note:  10  L.RA.(N.S.)  213. 
Harp.  L.  (S.  C.)  430,  18  Am.  Dee.     16.  Blanchard  v.  Baker,  8  Me.  253, 


656  and  note. 


23  Am.  Dee.  504;  Maddoz  v.  Goddard, 
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common  estate,  a  distinction  is  to  be  borne  in  mind  between  the  cases 
in  which  one  tenant  in  common  appropriates  the  proceeds,  such  as 
the  rents,  profits,  or  income  of  the  estate,  and  where  he  practically 
destroys  the  estate  itself,  or  some  portion  thereof.  The  former  class 
does  not  support  trespass,  whereas  in  the  latter  class  it  may  be  main- 
tained by  tiie  injured  cotenant^^  Thua  trespass  quare  clausum  lies 
where  machinery  is  removed  from  a  mill  owned  in  common  and 
incorporated  into  another  mill  owned  by  the  defendant  in  severally, 
as  such  act  amounts  to  a  practical  destruction  of  the  common  prop- 
erty; 1^  and  likewise  trespass  may  be  maintained  where  one  cotenant 
tears  down  a  mill  owned  in  common.^'  The  rule  has  been  laid  down 
that  a  tenant  in  common  cannot  maintain  trespass  against  his  cotenant 
for  cutting  and  carrying  away  timber^  where  no  ouster  is  proved;  ^ 
but  a  different  rule  prevails  where  the  timber  is  the  principal  value 
of  the  estate,  it  being  held  in  such  a  case  that  trespass  will  lie  for  its 
cutting  and  removal.^  It  is  sometimes  provided  by  statute  that  the 
cutting  of  timber  upon  the  joint  premises,  by  one  cotenant  without 
giving  certain  notice  to  the  others,  or  during  the  pendency  of  partition 
proceedings,  shall  constitute  a  trespass;  and  it  is  held  that  in  such 
a  case  trespass  quare  clausum  is  the  proper  form  of  action  to  recover 
damages  therefor.' 


91.  In  General — ^It  may  be  stated  as  a  general  rule  that  trover  will 

not  lie  in  favor  of  one  cotenant  against  another,'  except  where  one 
acquires  and  retains  exclusive  p(ssession  of  the  common  property  with 

15  Me.  218,  33  Am.  Dee.  604;  Davis  50  Am.  Dee.  657. 
V.  Poland,  102  Me.  192,  66  AU,  380,     Note:  10  L.R.A.(N.S.)  213. 
120  A.  g.  R.  480, 10  Lit.A.(N.S.)  212;     3.  HaU  v.  Page,  4  Ga.  428,  48  Am. 
Bond  V.  Hilton,  44  N.  C.  308,  59  Am.  Dec  -235;  Kilgore  v.  Wood,  56  Me. 


17.  Notes:  18  Am.  Dec  659;  29  Am.  niman,  33  Md.  163,  6  Am.  Rep.  385; 
Dec.  483;  34  Am.  Dec  377;  120  A.  S.  Gilbert  v.  Dickerson,  7  Wend.  (N.  Y.) 
R.  482.  449,  22  Am.  Dec  592;  Farr  v.  Smith, 

18.  Symonds  «.  Harris,  51  Me.  14,  9  Wend.  (N.  Y.)  338,  24  Am.  Dee. 

81  Am.  Dec  553.  162;  Lucas  v.  Wasson,  14  N.  C.  398, 

19.  Maddox  v.  Qoddard,  15  Me.  218,  24  Am.  Dee.  266;  Weeks  v.  Weeks,  40 
33  Am.  Dee.  604.  N.  C.  lU,  47  Am.  Dec  358;  Tubbs  v. 

20.  Filbert  «.  Hoff,  42  Pa.  St.  97,  Richardson,  6  Vt  442,  27  Am.  Dec 

82  Am.  Dec.  493;  Wait  v.  Richardson,  570;  Olio  v.  Martell,  83  Vt.  130,  74 
S3  Vt.  190,  78  Am.  Dec.  622;  SuUivan  AU.  1060,  138  A.  S.  R.  1072;  SulUvan 
«.  Sherry,  111  Wis.  476,  87  N.  W,  471,  «.  Sherry,  111  Wis.  476,  87  N.  W. 
87  A.  S.  R.  890.  471,  87  A.  S.  R.  890. 

Note:  10  L.R.A.(N.S.)  213.  Notes:  74  Am.  Dec.  68;  99  Am.  Dm. 

1.  SulUvan  v.  Sherry,  111  Wis.  476,  788;  IG  A.  S.  R.  660;  24  A.  S.  R.  818; 
87  N.  W.  471,  87  A.  S.  R.  890.  52  A.  S.  E.  421;  12  UR.A.  261.  See 

2.  Maxwell  «.  Maxwell,  31  Me.  184,  Trovxb. 


Conversion  or  Trover 


Dec.  552.   See  also  Trespass. 


150,  96  Am.  Dec.  440;  Winner  v.  Pen- 
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the  intent  to  appropriate  the  whole  thereof  to  his  own  use/  or  other- 
wise deprives  the  injured  cotenant  of  its  use  or  value.*  Thia  general 
rule  is  based  on  the  theory  that  the  right  of  possession  lies  at  the 
foundation  of  the  action,  and  where  two  are  equally  entitled  to 
possession,  he  who  has  it  cannot  be  guilty  of  a  conversion  by  retain- 
ing it,*  and  hence  it  is  tiiat  trover  wiU  not  lie  for  a  mere  dispossession 
of  one  cotenant  by  another.'  With  respect  to  things  so  far  indivisible 
in  their  nature  that  the  share  of  one  cannot  be  distinguished  from 
that  of  the  other,  tiicO  rule  stated  undoubtedly  applies,  but  this  rule 
can  have  no  reasonable  application  to  such  commodities  as  are  readily 
divisible  by  tale  or  measure  into  portions  absolutely  alike  in  quality, 
such  as  grain  or  money.*  The  generEil  rule  is  that  where  one  cotenant 
in  possession  of  such  property  uses  more  than  his  share  or  refuses  to 
allow  the  other  to  take  his  share,  he  is  guilty  of  conversion  and  liable 
to  his  cotenant;'  although  the  authorities  on  this  point  are  not 
harmonious,  since  some  of  the  courts  refuse  to  extend  the  doctrine  to 
this  class  of  cases.^^  But  an  action  of  trover  is  not  maintainable 
against  a  vendee  of  the  original  cotenant  remaining  in  p(»seasion  of 
the  article,  or  against  any  one  in  possession  of  the  property  by  virtue 
of  a  sale  under  him,  any  one  in  possession  of  the  property  under 
such  sale  being  deemed  a  cotenant  with  any  other  rightful  owner  of 
any  portion  thereof.*^ 

92.  For  Misuse,  Loss  or  Destmction  of  Common  Property. — It  is  a 
general  rule  that  where  there  has  been  a  wilful  destruction  of  the 
joint  property  by  one  of  the  tenants  in  common,  the  authorities  concur 
in  the  right  of  any  other  cotenant  to  maintain  tiover  or  conversion 
to  recover  such  dsjnages  as  will  compensate  him  for  tiie  loss  of  his 

4.  Roddy  v.  Cox,  29  Ga.  298,  74  Am.  681,  36  Am.  Dee.  368. 

Dee.  64;  Bell  v.  Layman,  1  T.  B.  Mod.  7.  Farr  ti.  Smith,  9  Wend.  (N.  T.) 
(Ky.)  39,  15  Am.  Dec.  83;  Delaney  338,  24  Am.  Dec.  162. 
V.  Root,  99  Mass.  546,  97  Am.  Dec.  8.  Weeks  v.  Haekett,  104  Me.  264, 
52;  Ripley  ti.  Davis,  15  Mich.  75;  90  71  AU.  858, 129  A.  S.  B.  390, 15  Ann. 
Am.  Dee.  262;  Walleru.  Bowling,  108  Cas.  U56,  19  L.R.A.(N.S.)  1201; 
N.  C.  289,  12  S.  E.  990,  12  L.R.A.  Fiquet  v.  Allison,  12  Mich.  328,  86 
261 ;  Sullivan  v.  Sherry,  111  Wis.  476,  Am.  Dec.  54;  Ripley  v.  Davis,  15  Uieh. 
87  N.  W.  471, 87  A.  S.  R.  890.  75,  90  Am.  Dec.  262. 

Notes:  24  A.  8.  B.  818;  12  L3A..  Notes:  18  Am.  Dec.  503;  I6  A.  S.  B. 
262,  264.  660 ;  52  A.  S.  R.  421 ;  12  L.R.A.  263. 

5.  See  infra,  par.  92,  93.  9.  Fiqaet  v.  Allison^  12  Mich.  328,  86 

6.  King  V.  Neel,  98  Ga.  438,  25  S.  Am.  Dec.  54;  Piekering  v,  Moore,  67 
£.  513,  58  A.  S.  R.  311;  Robinson  v.  N.  H.  533,  32  AU.  82^  68  A.  B.  B. 
Diekev,  143  Ind.  205,  42  N.  E.  679,  52  695,  31  L.R.A.  698. 

A.  S.  B.  417;  Winner  v.  Penniman,  35     Notes:  90  Am.  Dec.  266  ;  24  A.  S.  B. 

Md.  163,  6  Am.  Rep.  385;  Lucas  v.  817;  50  A.  S.  R.  841;  88  A.  S.  K.  534. 

Wasfion,  14  N.  C.  398,  24  Am.  Dec.  See  also  infra,  par.  92,  93. 

266;  Agnew  v.  Johnson,  17  Pa.  St.     10.  Note:  12  L.R.A.  264. 

373,  65  Am.  Dec.  565;  Gibson  v.     11.  Dain  v.  Cowing,  22  Me.  347, 

Vaughn,  2  Bailey  L.  (S.  C.)  389,  23  39  Am.  Dec  585:  Carter  «.  BaUey,  M 

Am.  Dee.  143:  Weloh  «.  Clark,  12  Vt.  Me.  458, 18  Am.  Bep.  273. 
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diare  or  proportion ;    bat  it  is  also  a  rule  that  a  tenant  in  common 

of  a  chattel  cannot  maintain  an  action  of,  or  in  the  nature  of,  trover 
against  his  cotenant  upon  the  ground  merely  that  hig  demand  for 
possession  of  the  common  property  has  been  refused  by  the  latter, 
unless  he  can  ^ow  that  the  cotenant  had  subsequently  consumed  it 
or  placed  it  beyond  recovery  by  means  of  legal  process.*'  The  general 
rule  applies  where,  although  the  property  has  not  been  actually 
destroyed,  there  has  been  such  a  disposition  made  of  it  as  to  be  tanta- 
mount to  its  loss  or  destouction ;  ^*  as,  for  instance,  where  it  is  moved 
to  unknown  parts  *•  or  where  the  common  property  has  been  so 
used  or  mingled  with  other  property  that  it  can  no  longer  be  traced 
or  identified.**  However,  the  eflfect  of  this  rule  cannot  always  be 
predetermined  as  to  each  particular  case,  for  there  is  another  and 
modifying  principle  that  one  tenant  in  common  may  convert  the 
chattel  to  its  general  and  profitable  use,  although  it  change  the  form 
of  the  substance,  without  subjecting  him  to  an  action  by  the  other.*' 

18.  Perminter  «.  Kelly,  18  Ala.  716,  Sanborn  v.  Morrill,  15  Vt.  700, 40  Am. 

64  Am.  Dec.  177;  Robinson  v.  Diek^,  Deo.  701;  Lowe  v.  Miller,  3  Grat. 
143  Ind.  205,  42  N.  E.  670,  52  A.  S.  (Va.)  205,  46  Am.  Dec.  188;  Warren 

B.  417;  Bell  v.  Layman,  1  T.  B.  Men.  v.  Aller,  1  Pin.  (Wis.)  479,  44  Am. 
(Ky.)  30,  15  Am.  Dec.  83;  Herrin  e.  Dee.  406:  Sullivan  v.  Sherry,  111  Wis. 
Eaton,  13  Me.  193,  29  Am.  Dec  499  ;  476,  87  N.  W.  471,  87  A.  S.  R.  890. 
Pillsbozy  V.  Moore,  44  Me.  15^  69  Am.  Notes:  18  Am.  Dee.  503  ;  74  Am. 
Dee.  91;  Winner  v.  Penniman,  35  Md.  Dec  68;  16  A.  S.  R.  660  ;  24  A.  S. 
163,  6  Am.  Rep.  385;  Delaney  «.  Root,  B.  818;  52  A.  S.  B.  421;  12  L.R.A. 
99  Mass.  546,  97  Am.  Dec  52;  Ballon  266. 

«.  Hale,  47  N.  H.  347,  93  Am.  Dec.  IS.  Robinson  «.  Dickey,  143  Ind. 
438;  Sheldon  v.  Skinner,  4  Wend.  (N.  205,  42  N.  E.  679,  5S  A.  8.  R.  417; 
T.)  525,  21  Am.  Dec.  161;  Hyde  tj.  GUbert  v.  Dickeraon,  7  Wend.  (N.  T.) 
Stone,  7  Wend.  (N.  T.)  354,  22  Am.  449, 22  Am.  Dec  592;  Waller  v.  Bowl- 
Dec  582;  Parr  v.  Smith,  9  Wend.  (N.  ing,  108  N.  C.  289,  12  S.  E.  990,  12 
TO  338,  24  Am.  Dee.  162;  Lucas  v.  L.RA.  261;  Cowan  v.  Bayen,  Cooke 
Wasson,  14  N.  G.  398.  24  Am.  Dec  (Tenn.)  63,  6  Am.  Rep.  668;  Tobbs  v. 
266;  Gnyther  v.  Pettijobn,  28  N.  C.  Richardson,  6  Tt.  442,  27  Am.  Dee. 
388,  45  Am.  Dec  499  and  note  (hold-  570. 

ing  also  that  no  demand  is  neces-  Notes:  U  Am.  Dec  603;  58  A.  S.  B. 
aary  by  one  tenant  in  common  of  a  312;  12  LJt.A.  261. 
chattel  before  commencing  an  actios  14.  Lucas  v.  Wesson,  14  N.  C.  398, 
against  his  cotenant  for  a  destmo-  24  Am.  Dec.  266;  Rooks  v.  Moore,  44 
tion  of  the  common  property) ;  Weeks  N.  C.  I,  57  Am.  Dec.  569;  Darden  v. 
tr.  Weeks,  40  N.  C.  Ill,  47  Am.  Dec.  Cowper,  52  N.  C.  210,  75  Am.  Dec. 
358;  Rooks  «.  Moore,  44  N.  C.  1,  57  461;  Sanborn  t>.  MorriU.  15  Vt.  700, 
Am.  Dec  569;  Smith  v.  Sharpe,  44  N.  40  Am.  Dec  701;  Lowe  v.  Miller,  3 

C.  91,  57  Am.  Dec.  574;  Darden  v.  Grat.  (Va.)  205,  46  Am.  Dec  188. 
Cowper,  52  N.  C.  210,  75  Am.  Dec     Notes:  36  Am.  Dec.  372;  52  Am. 
461 ;  Agnew  v.  Johnson,  17  Pa.  St.  373,  Deo.  77 ;  12  L.R.A.  26L 

65  Am.  Dec  565 ;  Cowan  v.  Buyers,  15.  Darden  v.  Cowper,  52  N.  C  210, 
Cooke  (Tenn.)  53,  5  Am.  Dec.  668;  75  Am.  Dec  461. 

Tubbs  V.  Richardson,  6  Vt.  442,  27     16.  Redington  v.  Cheat,  44  N.  H. 
Am.  Dec  570  and  note;  Welch  «.  36,  82  Am.  Dec  189. 
dark,  12  Vt.  681,  36  Am.  Dee.  368;     17.  Gilbert  v.  Diekezaon,  7  Wend. 
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Ordinarily,  it  may  be  said,  there  must  be  Bome  act  unauthorized  by 
the  ownersJup  in  common,  and  in  violation  of  the  just  rights  of  the 
other  party.^^  It  is  sometimes  provided  by  statute  that  trover  will  lie 
where  one  cotenant  assumes  and  exercises  exclusive  ownership  repudiat- 
ing the  rights  of  the  other." 

93.  Sale  of  Common  Property  by  One  Cotenant — Whetlier  any  act 
short  of  destruction  will  amount  to  a  conversion  has  been  doubted, 
and  tiie  decisions  upon  this  point  have  not  been  uniform.  Some  of 
the  authorities  hold  that  a  sale  of  the  entire  property  by  one  of  the 
joint  or  common  owners  does  not  constitute  a  conversion.*"  There 
may  be  cases  in  which  the  indivisible  nature  of  the  subject-matter 
of  the  tenancy  in  common  may  raise  an  implied  authority  in  one 
to  sell  the  whole.  But  unless  there  be  such  authority,  either  express 
or  implied,  a  sale  of  the  whole  by  one  tenant  in  common  and  an 
appropriation  of  the  proceeds  to  his  own  use  is,  with  respect  to  the 
other,  a  wrongful  conversion  of  his  undivided  part.  This  doctrine 
is  found  to  be  fully  supported  by  the  weight  of  American  authorities.* 
A  distinction  has  been  attempted  between  the  sale  of  a  chattel  and  a 
tortious  destruction,  but  that  is  a  distinction  not  maintainable.  There 
is  unquestionably  a  difference  in  the  meaning  of  the  terms  when 


(N.  Y.)  449,  22  Am.  Dec.  592;  Lucas  bank  v.  Crooker,  7  Gray  (Mass.)  158, 
V.  Wasson,  14  N.  C.  398,  24  Am.  Dec  66  Am.  Dec.  470;  Delaney  v.  Root,  99 
266;  Smith  v.  Sharpe,  44  N.  C.  91,  57  Mass.  546,  97  Am.  Dec.  52;  Tuttle  v. 
Am.  Dec.  574.  Campbell,  74  Mich.  652,  42  N.  W. 

18.  Odiorne  u.  Lyford,  9  N.  H.  502,  384,  16  A.  S.  E.  652  and  note; 
32  Am.  Dec  387.  BaUou  v.  Hale,  47  N.  H,  347,  93 

19.  Note:  12  L.R.A.  261.  Am.  Dec  438;  Hyde  «.  Stone,  9  Cow, 

20.  Winner  v.  Penniman,  35  Md.  (N.  Y.)  230,  18  Am.  Dec.  501  and 
163,  6  Am.  Rep.  385.  note;  WaddeU  v.  Cook,  2  HUI  (N.  Y.) 

1.  Perminter  v.  Kelly,  18  Ala.  716,  47,  37  Am.  Dec  372;  Nowlen  v.  Colt,  6 
54  Am.  Dec  177  and  note;  Smyth  v.  Hill  (N.  Y.)  461,  41  Am.  Dec  756 
Tankersley,  20  Ala.  212;  56  Am,  Dec  and  note;  Gilbert  v.  Dickerson,  7 
193;  Boiling  «.  Kirby,  90  Ala.  215,  7  Wend.  (N.  Y.)  449,  22  Am.  Dec  592; 
So.  914,  24  A.  S.  R.  789  and  note;  Momford  v.  McKay,  8  Wend.  (N.  Y.) 
Omaha,  etc..  Smelting,  etc.,  Co.  t>.  Ta-  442,  24  Am.  Dec  34  and  note;  Farr 
bor,  13  Colo.  41,  21  Pae.  925,  16  A.  S.  v.  Smith,  9  Wend.  {N.  Y.)  338,  24  Am. 
R.  185,  5  L.R.A.  236;  Hall  v.  Page,  4  Dec  162;  Knope  u.  Munn,  151  N.  Y. 
Ga.  428,  48  Am.  Dec  235;  King  v.  506,  45  N.  E.  940,  56  A.  S.  R.  642  and 
Neel,  98  Ga.  438,  25  S.  E.  513,  58  A.  note;  Lucas  v.  Wasson,  14  N.  C.  398, 
S.  R.  311  and  note;  Nevels  v.  Ken-  24  Am.  Dec  266;  Rains  v.  McNairy, 
tucky  Lumber  Co.,  108  Ky.  550,  5G  S.  4  Humph.  (Tenn.)  356,  40  Am.  Dec 
W.  969,  94  A.  S.  R.  388,  49  L.R.A.  651  and  note;  Lowe  v.  Miller,  3  Grat 
416  and  note;  Dain  v.  Cowing,  22  Me.  (Va,)  205,  46  Am.  Dec  188  and  note; 
347,  39  Am.  Dec.  585;  Carter  v.  Bailey,  Warren  v.  Allen,  1  Pin.  (Wis.)  479,  44 
64  Me.  458, 18  Am.  Rep.  273;  Wing  v.  Am.  Dec  406  and  note. 
Milliken,  91  Me.  387,  40  Atl.  138,  64  Notes:  27  Am.  Dec  574  ;  36  Am. 
A.  S.  R.  238  and  note;  Leader  v.  Dec  372;  52  Am.  Dec  77;  55  Am. 
Plante,  95  Mc  343,  50  Atl.  53,  85  A.  Dec  568;  74  Am,  Dec.  68;  87  A.  S.  K 
S.  R.  418  and  note;  Winner  v.  Penni-  892;  138  A.  S.  B.  1074. 
laa,  35  Md.  163, 6  Am.  Rep,  385;  Bur- 
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deBned,  but  their  legal  effect  upon  tenantB  in  common  is  the  samei 
and  trover  will  lie  for  either,  in  favor  of  the  party  injured.*  But  a 
mortgage  of  a  common  chattel  for  a  part  of  the  price,  by  a  cotenant^ 
followed  by  a  removal  of  it  by  the  mortgagee,  is  held  not  to  be  a 
conveision  without  a  sale  or  refusal  to  deliver  the  property  by  such 
mortgagee.*  Some  of  the  courts  have  contended  that  since  one  tenant 
in  common  cannot  give  a  valid  title  to  hia  cotenant's  interest,  an 
attempted  sale  by  him  is  no  ground  for  an  action,  but  that  it  merely 
gives  the  other  cotenant  the  right  dther  to  disaffirm  the  sale  and 
become  cotenant  with  the  purchaser,  or  else  affirm  it^  and  call  up(ND 
the  seller  for  an  accounting  of  the  proceeds.* 


94.  Xn  GeneraL— An  action  of  ejectment  is  an  appropriate  remedy 
whenever  either  of  the  cotenants  has  been  ousted  by  the  other  from 
the  lands  of  the  cotenancy,  or  any  part  thereof.^  Between  cotenants, 
the  term  "ouster"  may  denote,  eiUier  an  actual  turning  out,  or  an 
exclusive  possession  connected  with  some  act  amounting  to  a  total 
denial  of  the  rights  of  the  cotenant  who  is  out  of  possession.  The 
fact  of  ouster,  in  one  or  the  other  of  these  senses,  is  a  prerequisite  to 
the  right  of  each  cotenant  to  maintain  an  action  of  ejectment  against 
his  fellow-tenant;  *  and  to  authorize  such  a  suit,  the  ouster  and  adverse 
holding  must  be  of  such  a  character  as  will  put  the  statute  of  limita- 
tions in  motion.'  It  has  been  held  that  a  mere  finding  of  a  demand 
to  be  let  into  possesraon  and  a  refusal  is  not  sufficient  to  constitute 
an  ouster  as  that  term  is  used  in  the  law  governing  the  relation  of 
tenants  in  common,  since  neither  an  act  of  ownership  by  one  tenant  in 


2.  Tabbs  t;.  Richardson,  6  Tt.  442,  47  Am.  Dec.  358;  McMahon  v.  Mc- 
27  Am.  Dec.  570;  Sanboni  «.  MorriU,  Mahon,  13  Pa.  St.  376,  53  Am.  Dec. 
15  Vt.  700,  40  Am.  Dec  701;  Wairen  481;  Enterprise  Oil,  etc,  Co.  v.  Na- 
V.  Aller,  1  Pin.  {Wib,)  479,  44  Am.  tional  Transit  Co.,  172  Pa.  St.  421,  33 
Dec.  406.  Atl.  687,  51  A.  S.  B.  746;  Allen  o. 

3.  Note:  24  Am.  Dec.  36.  Lon^,  80  Tex.  261,  16  S.  W.  43,  26 

4.  Welch  V.  Clark,  12  Vt.  681,  36  A.  S.  B.  735;  UniTernty  of  Vermont 
Am.  Dec.  368;  Sanborn  Bfozrill,  15  v.  Reynold's  £z*r,  3  Vt.  542,  23  Am. 
Vt.  700,  40  Am.  Dec.  701.  Dec.  234. 

NoteB:138  AS.  B.  1074;12LilA.  Notes:  78  Am.  Dec  626;  89  Am. 
264.  Dee.  494  ;  50  A.  S.  R.  843  :  28  LJI.A. 

5.  Sheplierd  v.  Jemigan,  51  Ark.  858.   See  also  Ejectuent^ 

275, 10  S.  W.  765, 14  A.  S.  R.  50;  Pico     6.  Carpentier  v.  Mendenhall,  28  OaL 
o.  Columbet,  12  Cal.  414,  73  Am.  Dee.  484,  87  Am.  Dec.  135;  Higbee  v.  Biee, 
550;  Lawton  v.  Adams,  29  Oa.  273,  74  5  Mass.  344,  4  Am.  Dec.  63;  Allen  «. 
Am.  Dec.  59  and  note;  Hutchinson  v.  Long,  80  Tex.  261, 16  S.  W.  43,  26  A. 
Chase,  39  Me.  508,  63  Am.  Dec.  645 ;  S.  R.  735. 
Fenton  v.  Miller,  116  Mich.  45,  74  N.     Note:  50  A.  S.  R.  843. 
W.  384,  72  A.  S.  R-  502;  Thomas  v.     7.  Allen  ».  Long,  80  Tex.  261,  lA 
Garvan,  15  N.  C.  223,  25  Am.  Dee.  S.  W.  43,  26  A.  S.  B.  735. 
706;  Weeks  v.  We^aL_40  N.  C  111, 
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common,  nor  a  refusal  to  allow  his  cotenante  to  enter,  neceasarily 
works  a  disseisin,  or  an  intent  to  oust  a  cotenant." 

95.  Proof  of  Ouster;  Necessity  for  Demand. — ^While  an  oiister  is 
essential  to  the  maintenance  of  an  action  of  ejectment  by  one  tenant 
in  common  against  another,  yet  the  circumstances  of  the  case  or  Ute 
condition  of  the  pleadings  may  be  such  as  to  concede  the  fact  of 
ouster,  and  thus  to  dispense  with  proof  of  its  existence.  If  the  defend- 
ant by  his  answer  claims  the  whole  premises  in  his  own  right  as 
owner  thereof  in  severalty,  he  releases  tiie  plaintiff  from  the  necessity 
of  proving  an  ouster  at  the  trial.*  Where  a  cotenant  takes  possession 
peaceably  a  demand  to  be  let  into  possession  should  be  made  before 
an  action  in  ejectment  can  be  maintained ;  but  where  a  tenant  in 
common  brings  ejectment  against  his  cotenant,  who  sets  up  an  adverse 
holding  against  all  persons,  it  has  been  held  to  be  unnecessary  for 
the  plaint  to  show  a  previous  demand  for  possessdon.'^  Likewise 
where  an  executor  who  is  also  tenant  in  common  of  the  lands  owned 
by  his  testator  purchased  an  outstanding  title  and  held  the  land 
against  his  cotenants  it  was  ruled  that  it  was  not  necessary  before 
instituting  an  action  to  recover  possession  to  tender  the  purchase 
money,  as  he  claimed  in  opposition  to  his  trust.**  Trespass  to  try 
title^  like  an  action  of  ejectment,  cannot  be  sustained  by  one  tenant 
in  common,  or  o^er  cotenant,  against  one  of  his  fellow  tenants,  ia 
the  absence  of  an  actual  ouster.^' 

MUcellaneous  Actiojis  and  Matier$ 

96.  Waste. — ^Under  the  common  law  rule,  if  a  tenant  in  common 
received  more  than  his  share  of  the  profits,  by  an  excessive  use  of  the 
property  as  by  wearing  out  the  land,  or  by  an  improper  use  of  it 
as  by  cutting  down  the  timber  and  selling  it,  he  could  not  be  treated 
as  a  tortfeasor,  but  the  remedy  of  the  cotenant  was  by  an  action  of 
account,  or  a  bill  in  equi^  for  an  account; "  and  even  if  he  removed 
a  part  of  the  land,  an  action  on  the  case  in  the  nature  of  waste  would 
not  lie,  although  the  land  was  thereby  permanently  injured,  and 
made  of  less  value.**  The  injustice  of  this  rule  was  obviated  in  Eng- 

8w  Carpantier  «.  Mendenhall,  28  Cal.  82  Am.  Dee.  169. 

484,  87  Am.  Dec.  135.  Note:  72  A.  S.  B.  507. 

9.  Pfltflzton  «.  Laik,  24  Mo.  641,  69  12.  Keller  v.  Aabls^  68  Fa.  St  410, 
Am.  Dee.  441;  Broek  v.  Eastman,  28  98  Am.  Dee.  297. 

Yt  658,  67  Am.  Dee.  733.  13.  Note:  50  A.  S.  B.  846. 

Note:  50  A,  S.  B.  844.  14.  Daiden  v.  Gowper.  52  N.  a  210, 

10.  Caipentier  v.  Mendenhall,  28  75  Am.  Dee.  461.  See  uao  supra,  par. 
CaL  484^  87  Am.  Dec  135;  Univeisity  18,  as  to  role  at  eommon  law. 

of  Vennont  «.  Beynolda  Ex^n,  3  Vt.  16.  Smith  «.  Shaxpe,  44  K.  C.  91, 
642,  23  Am.  Dae.  234.  67  Am.  Dee.  674;  Darden  v.  Cowper, 

Note:  26  Am.  Deo.  709.  62  N.  &  210, 75  Am.  Dee.  46L 

U.  Harrison  v.  Taylor,  33  Mo.  211, 
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land  by  early  stfttute  giving  to  joint  teuanto  and  tenants  in  common 
an  acUon  for  waste.^*  And  from  the  leasonablenesB  of  Uie  provisions 
of  theee  statutes^  it  has  been  presumed  that  they  are  in  force  in 

American  jurisdictions,  and  that  accordingly  a  tenant  in  common 
may  maintain  an  action  for  waste  against  another  tenant  in  common.'' 
The  same  result  has  been  reached  by  considering  that  the  English 
statutes  on  the  subject  were  adopted  by  the  colonial  government  as 
an  integral  part  of  the  common  law."  However,  in  many  American 
jurisdictions  statutes  somewhat  similar  to  the  English  statute  making 
tenants  in  common  liable  to  their  cotenants  for  waste  committed  by 
them,  have  been  enacted;  ^'  while  in  some  jurisdictions  the  right  of 
a  tenant  in  common  to  maintain  an  action  against  a  cotenant  for 
waste  has  been  upheld  irrespective  of  statute.'®  It  is  said  tiiat  the 
prop^  remedy  for  the  acts  of  a  cotenant,  amounting  to  -waste  or 
destruction,  is  an  action  of  trespass  on  the  case.' 

97.  Trespass.— It  was  a  question,  at  one  time,  whether  a  sale  of  tiie 
whole  chattel  would  entitie  one  tenant  in  common  to  an  action  of 
trover  or  trespass  against  another,  but  under  later  decisions  it  has  been 
held  that  in  such  cases  either  action  lies  in  favor  of  the  injured  party.' 


16.  Nelson's  Heirs  v.  Clay's  Heirs, 
7  J.  J  Marsh.  (Ky.)  138,  23  Am. 
Dec.  387;  Schuster  v.  Schuster,  84 
Neb.  98, 120  N.  Vf.  948, 18  Ann.  Gas. 
1078,  29  L.RA.(N.S.)  224. 

Notes:  91  A.  S.  B.  868;  IS  Ann. 
Cas.  271. 

17.  Schoster  v.  Schuster,  84  Neb.  98, 
120  N.  W.  948,  18  Ann.  Cas.  1078,  29 
L.R.A.(N.S.)  224;  Hancock  «.  Dav,  1 
MoMoU.  Eq.  (S.  C.)  60,  36  Am.  Dee. 
293. 

Not«;  15  Ann.  Cas.  271. 

18.  Nelson's  Heirs  o.  Clay's  Heirs, 
7  J.  J.  Marsh.  (Ky.)  138,  23  Am.  Dec. 
387. 

Note:  15  Ann.  Cas.  27L 
See  also  Goianur  Law,  toL  5,  p. 
817  et  $eq. 

19.  McCord  v.  Oakland  QaickaUrsr 
Min.  Co.,  64  Cal.  134,  27  Pae.  863,  49 
Am.  Rep.  686;  Novels  «.  Kentae^ 
Lumber  Co.,  108  Ky.  550, 56  S.  W.  969, 
94  A.  S.  R.  388,  49  L.R.A.  416;  Haz- 
wttU  V.  Maxwell.  31  Me.  184,  50  Am. 
Dee.  657 ;  Benedict  v.  Torrent,  83  Mich. 
181,  47  N.  W.  129,  21  A.  S.  R.  589, 11 
Lit.A.  278;  Cosgnff  v.  Dewey,  164  N. 
T.  1,  58  N.  E.  1,  79  A.  8.  B.  620  af- 
firming 21  App.  Div.  129,  47  N.  T.  8. 
2S6;  Smith  v.  Sbarpe,  44  N.  C.  91,  57 


Am.  Dee.  574;  Darden  v.  Cowper,  52 
N.  C.  210,  75  Am.  Dec  461;  William- 
son V.  Jones,  43  W.  Ya.  562,  27  8.  E. 
411,  &4  A.  S.  R.  891,  38  LJI.A.  694; 
Cecil  V.  Clark,  47  W.  Va.  402,  35 
8.  E.  11,  81  A.  S.  B.  802. 

Notes:  91  A.  S.  R.  8G8;  15  Ann.  Cas. 
272. 

20.  Hancock  v.  Day,  MgMoU.  £q. 
(S.  C.)  69,  36  Am.  Dec.  293. 
Note:  15  Ann.  Cas.  271. 

1.  McCord  V.  Oakland  Quicksilver 
Min.  Co.,  64  Cal.  134,  27  Pae.  863,  49 
Am.  Rep.  686;  Benedict  v.  Torrent,  83 
Mich.  181,  47  N.  W.  129,  21  A.  S.  R. 
589,  11  L.R.A.  278;  Anders  v.  Mere- 
dith, 20  N.  C.  339,  34  Am.  Deo.  876; 
Smith  «.  Sfaarpe,  44  N.  &  91,  57  Am. 
Dee.  574. 

Notes:*  10  L.BJ..(N.S.)  214;  16 
Ann.  Caa.  271,  272.  Sm  also  infra, 
pu-.  98;  and  see  Waste,  as  to  the 
prinoipleB  generally  relating  to  sndi 
actions. 

2.  Hyde  «.  Stone,  7  Wend.  (N.  T.) 
354,  22  Am.  Dec  382;  Forr  v.  SmiuL 
9  Wend.  (N.  Y.)  338,  24  Am.  Deo. 
162;  Warren  «.  Alter,  1  Pin.  (Wis.) 
479,  44  Am.  Dec  406.  See  also  Tsn- 
pass;  TaovsB. 
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Likewise  trespass  will  lie  by  one  cotenant  against  another  who  destroys 
the  joint  property  or  makes  such  a  disposition  thereof  as  amounts  to 
such  destruction.'  To  sustain  trespass,  however,  tjje  plaintiff  must 
have  either  actual  or  constructive  possession  of  the  chattel,  at  the 
time  of  the  trespass  complained  of;  and  he  must  have  such  a  right  as 
to  be  entitled  to  reduce  the  goods  to  actual  possession  when  he  pleases^ 

98.  Trespass  on  Case.— It  is  a  principle  governing  actions  between 
tenants  in  common,  that  when  there  is  a  total  destruction  of  the 
article  held  in  common,  an  action  of  trover  or  trespass  may  be  sus- 
tained; but  where  there  has  been  simply  an  abuse  of  it,  or  a  partial 
destruction,  whereby  its  value  is  impaired,  an  action  on  the  case  may 
be  brought.^  Accordingly,  a  tenant  in  common  may  maintain  trespass 
on  the  case  against  a  cotenant  for  diverting,  for  individual  use,  the 
water  of  a  stream  running  to  their  common  mill,*  or  in  a  common 
crater  main; '  or  for  overflows  of  the  common  property  to  the  injury 
of  the  cotenant;*  or  for  injuries  caused  by  the  negligence  of  a 
cotenant* 

99.  Trespass  for  Mesne  Profits. — ^It  is  a  general  rule  that  an  action 
for  trespass  for  mesne  profits  may  be  maintained  by  one  cotenant 
against  another  after  and  as  a  necessary  consequence  of  a  judgment 
in  ejectment,^*  or,  in  certain  instances,  after  a  judgment  for  partition^ 

3.  Hnsi^  V.  Burkhart,  83  la.  301, 48  Note:  69  Am.  Dee.  654.  See  also 
N.  W.  1026, 32  A.  S.  B.  305, 12  L.R.A.  Trespass. 

484;  Bond  v.  Hilton,  44  N.  C.  308,  59  6.  Blanchaxd  v.  Baker,  8  Qreenl. 

Am.  Dee.  552;  Wait  «.  Riefaaxdson,  33  (Me.)  253,  23  Am.  Dee.  604;  PillBboxy 

Vt  100,  78  Am.  Dec.  622;  Warren  v.  v.  Moore,  44  Me.  164,  69  Am.  Dec. 

Aller,  1  Fin.  (Wis.)  479,  44  Am.  Dee.  91. 

406.  7.  MeLellan  v.  Jennees,  43  Vt  183, 

Note:  29  Am.  Dee.  483.  6  Am.  Bep.  270^ 

4.  Welch  V.  Clark,  12  Yt.  681,  36  8.  PiUsbozy  «.  Moore,  44  Me.  154, 
Am.  Dee.  368.  See  Tbespass  for  the  69  Am.  Dee.  91;  Odiome  v.  Lyford,  9 
principles  generally.  N.  H.  502,  32  Am.  Dee.  387;  Jones  v. 

6.  Omaha  &  Grant  Smelting,  etc.,  Weathershee,  4  Strob.  L  (S.  C.)  50, 

Co.  V,  Tabor,  13  Colo.  41,  21  Pac.  925,  51  Am.  Dee.  653;  MeLellan  v.  JenoeeB, 

16  A.  S.  R.  185,  5  L.R.A.  236;  Herrin  43  Vt  183,  6  Am.  Bep.  270. 

V.  Eaton,  13  Me.  193,  29  Am.  Dee.  0.  Chesley  v.  Thompson,  3  N.  H.  9, 

499 ;  Duncan  «.  Sylvester,  24  Me.  482,  14  Am.  Dee.  324.  See  Nbqugence,  as 

41  Am.  Dec.  400;  Chesley  v.  Thomp-  to  liability  generally, 

son,  3  N.  H.  9,  14  Am.  Dec.  324;  10.  Porter  v.  Hooper,  13  Me.  25,  29 

Odiome  v.  Lyford,  9  N.  H.  502,  32  Am,  Dec.  480;  Chambers  v.  Chambers, 

Am.  Dec.  387;  Anders  v.  Meredith,  20  10  N.  C.  232,  14  Am,  Dec.  585;  Hare 

N.  C.  199,  34  Am.  Dec.  376  and  note;  v.  Fury,  3  Yeatea  (Pa.)  13,  2  Am  Dec. 

Bond  t».  Hilton,  44  N.  C.  308,  59  Am.  358  and  note;  Critchfleld  v.  Humbert, 

Dec.  552  and  note;  Knox  v.  Campbell,  39  Pa.  St.  427,  80  Am.  Dec.  533; 

1  Pa.  St.  366,  44  Am.  Dec.  139;  Agnew  Enterprise  Oil,  etc.,  Co.  v.  National 

V.  Johnson,  17  Pa.  St.  373,  55  Am.  Transit  Co.,  172  Pa.  St.  421,  33  Atl. 

Dec.  565;  McLeUan  v.  Jenness,  43  Vt.  687,  51  A.  S.  E.  746;  Booth  v.  Adanu. 

183,  5  Am.  Rep.  270 ;  Lowe  v.  Miller,  11  Vt.  156,  34  Am.  Dec.  680, 

3  Grat.  (Va.)  205,  46  Am,  Dec.  188.  Note:  28  L.R.A.  857,  858. 
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where  this  form  of  proceeding  has  been  allowed  to  recover  the  znesne 
profits  for  a  period  prior  to  the  action  for  partition,  during  which 
the  plaintiff  had  been  excluded  from  the  premises.^^  A  tenant  in 
common  cannot,  however,  in  ejectment  against  his  cotenant,  recover 
damages  or  mesne  profits  for  the  period  during  which  the  possession 
of  the  cotenant  was  not  adverse.**  To  maintain  trespass  for  mesne 
profits,  there  must  be  an  actufd  ouster;  but  where  there  has  been  a 
recovery  in  ejectment  by  one  tenant  in  common,  ouster  is  thereby 
establi^ed,  and  such  tenant  may  thereupon  maintain  trespass  for 
his  ahaie  of  the  rents  and  profits.**  In  a  case  where  the  plaintiff 
permits  the  defendant  to  remain  an  unreasonable  length  of  time  in 
poss^on,  without  taking  out  a  habere  facias  possessionem,  he  will 
not  be  permitted  to  convert  the  defendant  into  a  trespasser  against 
hia  will.** 

100.  Replevin  against  Cotenant. — ^If  one  tenant  m  common  takes 
the  coEqmon  property,  the  other  has  no  remedy  by  action,  unless  in 
case  of  imlawful  conversion  or  destruction.  He  may  take  it  back 
if  he  can,  but  the  law  is  well  settled  that  he  cannot  maintain  replevin, 
for  one  cotenant  has  an  equal  right  with  the  other  cotenant  to  the 
possession.**  And  it  does  not  change  the  rule  where  the  property  is 
taken  forcibly  from  the  possession  of  a  cotenant."  Where  a  cotenant 
out  of  possession  obtains  possession  of  a  chattel  in  a  replevin  action 
he  will  be  ordered  to  return  it  to  the  one  from  whom  it  was  taken. 
The  action  not  being  maintainable,  the  parties  are  to  be  restored  to 
their  condition  before  the  suit  was  instituted.  Were  it  not  so,  a  plain- 
tiff without  right  to  maintain  an  action  would  have  the  same  benefits 
as  if  he  had  the  right.  He  would  succeed  in  obtaining  and  retaining 
possession  of  the  desired  property  by  virtue  of  a  suit  which  by  law  ho 
had  no  right  to  bring,  and  in  which,  having  brought  it,  he  was 
defeated.*^  As  to  artides  Hke  wheat  and  the  cereal  grains,  and  the 
flour  manufactured  from  them,  wine,  oil  and  fruits  of  tiie  earth, 
which  are  sold,  not  by  a  description  which  refers  to  and  distinguishes 
the  particular  thing,  but  in  quantities  which  are  ascertained  by  weight, 


11.  Note:  29  Am.  Dec.  483. 


88  A.  S.  R.  530;  Thompson  v.  Sihw- 


IS.  Ganwntier  v.  Mendenhall,  28  thome,  142  N.  G.  12, 54  S.  E.  782, 115 


Cal.  484,  87  Am.  Dee.  135. 


A.  S.  B.  727  and  note;  George  v.  Mc- 


13.  Porter  v.  Hooper,  13  He.  25,  29  Gorem,  83  Wis.  655,  53  N.  W.  899 


Am.  Dee.  480. 
Note:  28  LJLA.  858. 

14.  Hare  v.  Fury,  3  Teates  (Pa.) 
18,  2  Am.  Dee.  358  and  note. 

15.  Sonthwotth  «,  Smith,  27  Conn. 


35  A.  S.  B.  77:  Trostees  of  AshlanJ 
Lodge,  No.  63, 1.  O.  0.  F.  v.  Williams, 
lOOWis.  223,  75  N.  W.  954,  69  A.  S. 
B.  912  and  note.  See  also  SLmxns. 
16.  Thompson  v.  Silverthome,  142 


336,  71  Am.  Dee.  72;  Robinson  «.  N.  C.  12,  54  S.  B.  782,  116  A.  8.  R. 
Dickey,  143  Ind.  205,  42  N.  E.  679,  52  727. 


A.  8.  R.  417;  Witbam  v..  Witham,  67 
Ue.  447,  99  Am.  Deo.  787;  Gates  v. 
Bowen,  169  K.  T.  14,  61  K.  E.  993 


17.  Witham  n.  Witham,  67  Me.  447, 
Am.  Dee.  787. 
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measure  or  count,  and  which  are  undistinguishable  from  each  other  by 
any  physical  difference  in  size,  ehape,  texture  or  quality,  there  may  be 
different  owners  of  a  common  mass,  each  having  a  separate  property 
in  his  share,  and  each  entitled  to  sever  it  from  the  share  or  shares  of 
the  others,  and  if  necessary  for  the  preservation  of  his  rights,  to  main- 
tain replevin  for  the  same,  subject  to  deductions  for  any  loss  or  waste 
properly  falling  to  his  share  while  the  property  remained  in  mass.^* 
But  in  such  a  case  it  is  sometimes  provided  by  statute  that  the  action 
cannot  be  maintained  by  one  cotenant  against  another  unless  there 
has  been  a  previous  demand  in  writing  for  a  severance  of  tiie 
property.** 

101.  Writ  for  Repairs. — One  joint  tenant  or  tenant  in  common  at 
common  law  could  compel  others  to  imite  in  the  expenses  of  the 
necessary  reparation  of  a  house  or  mill  owned  by  them,  though  the 
rule  is  limited  to  these  parts  of  the  common  property,  and  does  not 
apply  to  fences  inclosing  wood  or  arable  land.  This  right  was  enforced 
by  a  writ  de  reparatione  facienda  This  writ  brought  before  the 
court  the  question  of  the  reason^leness  of  the  repairs  proposed  before 
the  expenditures  were  incurred.*  It  did  not  apply  to  past  repairs,  and 
could  only  be  resorted  to  after  request  to  unite  in  the  repairs  and  a 
refusal ;  *  and  it  was  confined  to  a  mill  or  houses,  because  it  was 
considered  to  be  for  the  public  good  to  maintain  houses  and  mills, 
which  are  for  the  habitation  and  use  of  men.*  However,  the  writ  for 
repairs  was  seldom  resorted  to ;  perhaps  because  a  division  of  the  com- 
mon estate  would  usually  be  obtained  where  the  owners  were  unable 
to  agree  as  to  the  necessity  or  expediency  of  repairs.*  AlUiou^  this 
form  of  remedy  has  fallen  into  general  disuse,  it  may  nevertheless  be 
resorted  to  in  those  jurisdictions  where  the  common  law  procedure 
prevails.* 

18.  Piazzek  v.  White,  23  Kan.  621,     1.  Calvert  «.  Aldiich,  99  Mass.  747, 
33  Am.  Rep.  211 ;  Qate  v.  Bowers,  169  96  Am.  Dec  693. 
N.  Y.  14,  61  N.  £.  993,  88  A.  S.  B.     2.  LoavaUe  v.  Menaxd,  1  GOman 
i330.  (lU.)  39,  41  Am.  Dec.  101;  Mumford 

Note:  69  A.  S.  R.  915.  «.  Brown,  6  Cow.  (N.  Y.)  475, 16  Am. 

..J'*'.?t?'^  t-«„^^?°y®^'  440  and  note;  Kidder  c.  RUford, 

,  8^^' 35  A.  S.  R.  77.      16  Vt.  169,  42  Am.  Dec.  504;  Ward 

n  °-         oS*'!*'"^^.  %n^T^'    n**  «■  Sard's  Heirs,  40  W.  Vo.  611,  21 

Conn.  33^.  26  Am.  Dec.  396;  Uuvalle  g  g         53  A.  S.  R.  911,  29  L-iLA. 

V.  Menard,  1  Oilman  (lU.)  39,  41  Am.  ,  '  ,  *^ 

Dec.  161;  Calvert  v.  Aldrich,  99  Mass.  ™  wl,/  -in  w  ir  an 

74,  96  Am.  Dee.  693;  Mumford  a.  01  =  ^f^i  ^ 

B^wn,  6  Cow.  (N.  Y.)  475,  16  Am.  ?!  S-  E.  746  52  A.  S.  R.  911,  29 

Dee.  440;  CosgriflE  v.  Foss,  152  N.  Y.  ^  f^-  f49  and  note   

104,  46  N.  E.  307,  37  A.  S,  R.  500,  36     4.  Calvert  v.  Aldrieh,  99  Mass.  747, 

L.R.A.  763:  Kidder  *.  Rixford,  16  Vt.  99  Am.  Dec.  693. 
169,  42  Am.  Dec.  504;  Ward  v.  Ward's     Note:  52  A.  S.  R.  935. 
HeiiB,  40  W.  Va.  611,  21  S.  E.  746,  52     5.  Mumford  u.  Brown,  6  Cow.  (N. 

A.  S.  R.  911,  29  L.R.A.  449.  Y.)  475,  16  Am.  Dec.  440;  Ward  v. 
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102.  Accounting  in  Equity. — It  is  well  settled  that  one  coteuant 
may  go  into  equity  to  make  another  cotenant  liable  for  taking  more 
than  his  share  of  the  profits  while  occupying  the  whole  of  the  common 
property.*  The  extensim  of  the  action  of  accoant  under  the  English 
statute  of  Anne  to  tenants  in  common  and  the  like  has  never  been 
regarded  as  interfering  with  ttie  jurisdiction  of  the  court  of  chancery 
in  that  respect,  and  under  these  statutes  in  matters  of  account  between 
tenants  in  common  a  court  of  chancery  by  bill  has  concurrent  juris- 
diction with  courts  of  law  by  action  of  account'  But  it  has  been  hdd 
that  a  court  of  equity  has  no  jurisdiction  of  a  bill  for  an  accounting 
of  profits,  brought  by  one  out  of  possession,  who  claims  to  be  a  joint 
owner,  against  the  alleged  cotenant,  until  tJie  question  of  title  is  fiiat 
determined  in  an  action  at  law  *  ilquity  courts  have  jurisdiction  of 
matters  of  account  between  owners  in  common  of  personal  properly, 
and  this  method  is  regarded  as  proper  and  most  efficient  where  the 
case  presented  involves  a  variety  of  adjustments,  limitationB,  cross* 
claims  or  other  complications.*  Accordingly  a  bill  for  partition 
between  tenants  in  common  and  for  accounting  may  be  maintained 
in  equity  where  it  alleges  that  the  defendant  has  for  many  years 
received  all  the  rents  and  profits  of  the  common  property,  and  that 
the  accounts  in  regard  thereto  are  complicated.^*  But  a  tenant  in 
common  cannot  maintain  a  bill  in  equity  against  his  cotenant  for  a 
portion  of  the  rents,  recdved  for  t^e  use  of  the  common  property, 
where  the  amount  received  is  fixed  and  certain  and  there  is  no  con- 
fusion or  complication  of  accounts  between  them,  since  there  is  a 
plain  and  adequate  remedy  at  law  for  its  recovery.** 

103.  Accounting  in  Connection  with  Partition. — Accounting  for 
waste,  for  betterments,  and  for  rents  among  cotenants,  is  now  recog- 
nized as  an  incident  to  the  right  of  partition,  and  it  is  the  general 
practice  of  courts  of  equity  to  adjust  all  these  matters  in  the  suit  fcff 
partition.**   Where  the  cotenants  out  of  possession  have  a  diffuent 

Ward,  40  W.  Va.  611,  21  S.  E.  746,  52  Am.  Rep.  273. 

A.  S.  R.  911,  29  L.R.A.  449.  10.  Note:  29  L.R.A.(N.S.)  230. 

6.  Southworth  v.  Smith,  27  Conn.  11.  Carter  v.  Bailey,  64  Me.  458,  18 
355,  71  Am.  Dec.  72;  Williamson  v.  Am.  Rep.  273. 

Jones,  43  W.  Va.  562,  27  S.  E.  411,  Note:  29  L.RA.(N.S.)  231. 

64  A.  S.  R.  891,  38  L.R.A.  694;  Reed  12.  Goodenow  v.  Ewer,  16  Cal.  461, 

«.  Baehman,  61  W.  Va.  452,  57  S.  E.  76  Am.  Ijec.  540;  Back  v.  Martin,  21 

769, 123  A.  S.  R.  996.  S.  C.  690,  63  Am.  Rep.  702;  Johnson 

Notes:  28  L.R.A.  842;  29  UR.A.  v.  Pelot,  24  S.  C.  255,  58  Am.  Rep. 

(N.S.)  230.    See  also  Acooukts  Ain>  253;  Vanghan  v.  Langford,  81  S.  C. 

Accounting,  vol.  1,  p.  232.  282,  62  S.  E.  316,  128  A.  S.  E.  912, 

7.  Notes:  28  L.R.A.  842  ;  29  L.R.A.  16  Ann.  Gas.  91. 

(N.S.)  230.   See  supra,  par.  22,  aa  to  Notes:  73  Am.  Dec  555;  28  LJUL 

statute  of  Anne.  867  ;  29  L.R.A.(N.S.)  230. 

8.  Note:  29  L.R.A.(N.S.}  231.  See  ateo  PABTmoN. 

9.  Garter  «.  Bailey,  64  Me.  458,  18 
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proportion  of  interest  in  the  title  to  the  Uxid  and  to  the  possession 
thereof,  and  have  held  such  interests  for  different  lengths  of  time, 
the  adjustment  should  be  made  severally  as  to  each  of  such  cotenante, 
and  not  jointly,  regard  being  had  to  the  proportion  of  interest  held 
hj  each  in  the  land,  and  the  time  each  interest  was  acquired  and 
held.^  A  8q>arafe  action  for  an  account  for  rents  received  may  be 
maintained  in  equity  after  the  termination  of  partition  proceedings 
in  which  the  respective  rights  of  the  parties  have  been  determined, 
where  a  tenant  in  common  refuses  to  ^ve  his  cotenants  their  respective 
aliaree,  on  the  theory  that  the  tenant  becomes  a  trustee  of  the  amount 
collected,  for  the  benefit  of  all  the  tenants  in  common,  in  the  pro- 
portion of  their  respective  holdings.^ 

104.  Injunction. — As  the  rights  of  tenants  in  common  are  equal  in 
the  use  and  enjoyment  of  the  estate,  it  is  a  general  rule  that  a  court 
of  equity  will  not  interfere  between  them,  even  to  restrain  waste, 
unless  it  be  of  a  malicious  character,  or  so  unusual  and  unreasonable 
as  to  constitute  a  wanton  destruction  of  the  estate.*  But  where  a 
tenant  in  common  commits  such  waste  or  does  any  o&er  acts  that 
amount  to  a  destruction  of  the  conmion  property  or  that  will  result 
in  its  permanent  injury,  a  cotenant  is  entitled  to  injunctive  reUef,* 
provided,  however,  if  the  complainant's  title  be  denied,  it  fiist  has 
been  vindicated  at  law.*  A  person  is  not  obliged  to  suffer  his  prop- 
erty to  be  destroyed  at  the  will  of  another,  even  thou^  he  may  be 
able  to  recover  ample  pecuniary  compensation  ^erefor.  This  is 
especially  true  of  properly  like  trees,  planted  for  and  adapted  to  a 
certain  \ise,  and  serving  a  special  purpose.  Their  owner  has  an  interest 
in  them  which  he  may  protect^  and  to  be  deprived  of  it  without  his 
consent  would  be  to  suffer  izre^wrable  injury  within  the  meaning  of 
the  law.*  However,  where  one  cotenant  is  guilty  of  waste  in  proceed- 
ing to  destroy  the  timber  on  the  common  property,  which  constitutes 
its  diifif  value,  his  cotenant  is  only  entitied  to  an  injunction  restndn- 

1.  Stephenson  v.  Fatten,  86  Kan.     Notes:  91  A.  S.  B.  869;  107  A  8. 
379,  121  Fae.  498,  Ann.  Cas.  1913C  B.  275 :  12  LiLA  484,  486. 
360.  4.  UeCord  «.  Oakland  Qnieksilw 

8.  Bates  «.  Hamilton,  144  Mo.  1, 45  Uio.  Co.,  64  Cal.  134,  27  Plie.  863,  49 
S.  W.  641, 66  A  S.  B.  407.  Am.  Bep.  686;  Museh  v.  Bnrichart,  83 

Note:  29  Ii.BA.(N.S.)  230.  la.  301,  48  K.  W.  10^,  32  A  S.  B. 

S.  Bnssell  v.  Uerehants*  iBanlL  47  305,  12  UBA.  484;  Suaqaebanna 
Uinn.  286,  50  N.  W.  228,  28  A  S.  B.  TransmisBioa  Co.  v.  St  Claix,  113  Ud. 
368;  Leatheibory  v.  Helnnis,  85  Hiss.  667,  77  Atl.  1119, 140  A  8.  B.  452. 
160,  37  So.  1018,  107  A.  B.  B.  274;  Note:  15  Ann.  Cas.  272. 
Hott  «.  Undenrood,  148  N.  T.  463,  42  6.  North  Pennsylvania  Coal  Cb.  «. 
N.  £.  1048, 51  A.  S.  B.  711, 32  L.BA.  Snovden,  42  Pa.  St.  488,  82  Am.  Det. 
270.  See  ah»  Sonthworth  «.  Smith,  27  530. 

Coon.  355,  71  Am.  Deo.  72.  And  see  6.  Mnsch  v.  Bnilihart,  83  la.  301, 
iHJUKonONS  as  to  this  remedy  gen-  48  N.  W.  1025,  32  A  S.  B.  305l  U 


eraUy. 


LJftA.  484. 
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ing  him  from  destroying  more  than  one  half  of  such  timber  in  valu* 
and  quantity,  in  the  absence  of  proof  that  the  timber  on  one  part  oi 
the  tract  is  of  more  value  than  that  on  any  other  part.' 

105.  Statute  of  Limitations. — As  a  general  rule,  the  statute  (rf 
limitations  does  not  commence  to  run  against  tenants  in  common 
or  joint  tenants  untU  the  relations  are  determined  by  partiti<m,*  or 
there  has  been  a  demand  to  be  let  into  possession  and  an  actual 
ouster,*  or  a  demand  for  an  account  and  a  denial  of  the  right  In 
regard  to  possession  of  the  common  property,  there  is  a  presumption 
that  the  cotenant  is  merely  exercising  ^e  right  which  the  law  gives 
him;  and  this  presumption  most  in  some  way  be  ov«come  before 
Hxe  possession  becomes  adverse  and  the  statute  of  limitations  is  set  in 
motion.*^  It  has  been  held  that  the  statute  of  limitations  may  run 
against  the  estate  of  one  tenant  in  common,  without  affecting  the 
rights  of  the  cotenants  who  are  under  disability; "  but  each  one  shall 
recover  or  be  barred,  as  to  his  aliquot  share  or  portion,  as  he  may 
be  within  or  without  the  saving  of  the  statute.**  Improvements  by 
a  tenant  in  possession  are  regiurded  as  paid  pro  tanio  by  Uie  rents 
as  they  accrue;  hence,  the  statute  of  limitations  will  not  bar  rents 
and  profits  chargeable  against  a  cof«nant  claiming  the  value  of 
improvements  in  partition.*^  In  an  action  of  assumpsit  based  on  the 
sale  of  common  property  the  statute  begins  to  run  from  the  time 
when  the  money  is  received,  and  not  from  the  time  of  the  sale  of 
the  property." 


IX.  Actions  against  Third  Persons 

106.  Necessity  for  Joint  Action  to  Recover  Real  Property.— Tlie 
right  of  action  of  a  co-owner  to  recover  real  proper^,  the  posses- 
sion of  which  is  unlawfully  withheld  by  a  third  person,  is  by  com- 
mon law  regarded  as  joint  when  the  property  is  held  by  a  joint 

7.  Leatherbnty  t>.  Mclnnis,  85  Miss,  and  note;  Rnssdl  v.  Tamant,  63  W. 
160,  37  So.  1018,  107  A.  S.  R.  274.     Va.  623,  60  S.  £.  609,  129  A.  8.  B. 

8.  Notes:  28  L.RA.  859  ;  29  LJt.A.  1024. 

(N.S.)  239.  Note:  13  A.  S.  R.  174. 

9.  Notes:  28  Lit  A.  859  ;  29  L.RA.  13.  Wade  «.  Johnaon,  5  Humph. 
(H.S.)  239.  (Tenn.)  117, 42  Am.  Dee.  422;  RuaseU 

10.  Notes:  28  LJt.A.  850  ;  29  LJt.A.  v.  Tennant,  63  W.  Vs.  623,  60  8.  E. 
(N.S.)  239.  609,  129  A.  8.  R.  1024. 

11.  Hnff  V.  McDonald,  22-Oa.  131,  14.  Fenton  v.  Miller,  116  Mich.  45, 
68  Am.  Dee.  487;  Nave  v.  Smith,  95  74  N.  W.  384,  72  A.  S.  B.  602; 
Mo.  596,  S  S.  W.  796,  6  A.  8.  R.  79.  Vanghaa  «.  Langford,  81  8.  G.  282, 62 

Notes:  28  L-BA.  859;  29  L£A.  S.  £.  316, 128  A.  S.  B.  912, 16  Ann. 
(N.S.)  239.  Cas.91. 
See  LnaxATiov  or  Aonoire.  Note:  29  L.R.A.(N.8.)  239. 

12.  Settle  V.  AlieoA,  8  Ga.  201,  52  15.  MiUer  v.  Miller,  7  Piek.  {Mmm.) 
Am.  Dee.  393  and  note;  MeFarland  v.  133, 19  Am.  Dee.  264. 

Stone,  17  Vt.  165,  44  Am.  Deo.  325 
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tenancy,  and  several  when  it  is  held  by  a  tenancy  in  common.  Joint 
tenants  and  copaxceners  may  make  either  a  joint  or  a  several  demise, 
and  may  recover  in  ejectment  dther  jointly  or  severallyi  according 
88  they  allege  the  demise  to  be  joint  or  several.^'  Tenants  in  com- 
mon, however,  were  originally  regarded  as  holding  by  several  dis- 
tinct titles  and  were  therefore  not  permitted  to  join  in  an  action  to 
recover  the  possession  of  the  common  property.^^  The  reason  for 
this  rule  was  that  serious  embarrassment  mi^t  often  arise  if  a  joinder 
were  permitted,  because,  though  the  possession  of  tenants  in  common 
'is  joint,  they  hold  by  distinct  titles,  and  as  in  many  cases  these  titles 
were  required  to  be  stated,  and  were  subject  to  be  traversed,  it  might 
often  happen  that  numerous  iasofis  would  be  introduced  into  a  suit 
to  which  some  of  the  plainti£fiB  would  be  strangers,  but  which  they 
nevertheless  would  be  bound  to  maintain  or  fail  in  the  action.^®  In 
general,  at  the  present  time,  however,  tenants  in  common  may  sue 
either  separately  ^*  or  j<ant]7  as  they  see  fit  in  an  action  to  zeoover 
the  common  property.** 

107.  Right  of  One  Cotenant  to  Recover  Entire  Property  from 
Stranger. — The  law  is  well  settled  that  a  tenant  in  common  of  real 
estate  is  entitled  to  the  possession  of  the  same  as  against  all  the  world 
save  his  cotenants,  and  may  maintain  ejectment  or  any  other  appro- 
priate remedy  for  the  purpose,  and  recover  possesion  of  the  entire 
tract  as  against  strangers  to  the  title.'^  To  hold  otherwise  is  in  efifect 

16.  Hillhouso  V.  Mix,  1  Root  v.  Wing,  42  Kan.  507,  22  Pao.  570, 16 
(Conn.)  246, 1  Am.  Dee.  41;  Cameron  A.  S.  R.  503;  Bullion  Min.  Co.  v. 
V.  Hicfa,  141  N.  C.  21,  53  S.  K.  728,  CrcBsna  Gold,  etc,  Min.  Co.,  2  Nev. 
7  L.R.A.(N.S.)  407;  Mobley  ti.  Bnm-  168,  90  Am.  Dec.  526;  Whitaker  «. 
er,  59  Pa.  St  481,  08  Am.  Dee.  360;  Manson,  84  S.  C.  29,  65  S.  E.  953, 137 
IfeFariand  v.  Stone,  17  Vt.  165,  44  A.  S.  R.  835;  Mather  v.  Dunn,  11  S. 


17.  Coulson  «.  Wing,  42  Kan.  507,  R.  769. 
22  Pao.  570,  16  A.  S.  R.  503;  Peck  v.     20.  Maleom  v.  Rogers,  6  Cow.  (N. 
Mclean,  36  Minn.  228,  30  N.  W.  759,  Y.)  188,  15  Am.  Dee.  464;  Clapp  ». 
1  A.  S.  R.  665;  Maleom  v.  Rogers,  5  Pawtncket  Inst  for  Sav.,  15  B.  L  4S9, 
Cow.  (N.  T.^  188,  15  Am.  Dec.  464  ;  8  Ati.  697,  2  A.  S.  R,  915. 
Cameron  «.  Hicks,  141  N.  C.  21,  53     Note:  91  A.  S.  R.  889. 

S.  E.  728,  7  L.R.A.(N.S.)  407;  Clapp     21.  Dorian  v.  Westerviteh,  140  Ala. 

V.  Pawtncket  Inst  for  Sav.,  15  R.  I.  283,  37  So.  382,  103  A.  S.  R.  35  and 

489,  8  AtL  697,  2  A.  S.  R.  915;  Ver-  note;  Toachard  u.  Crow,  20  Cal.  150, 

mont  University  v.  Rejnolda,  3  Yt  81  Am.  Dec.  108;  Newman  v.  Bank  of 

542,  23  Am.  Dee.  234.  California,  80  Cal.  368,  22  Pac.  261, 

Notes:  50  Am.  Dec  708  ;  74  A.  8.  13  A.  S.  R.  169  and  note,  5  L.Bj1. 

B.  790;  91  A.  S.  R.  889.  467;  Simmons  v.  Spratt,  26  Fla.  449, 

18.  Maleom  «.  Rogers,  5  Cow.  (N.  8  So.  123,  9  LJt.A.  343;  King  v. 
T.)  188,  15  Am.  Dec  464;  Clapp  v.  Hyatt,  51  Kan.  504,  32  Pac  1105,  37 
Pawtncket  Inst,  for  Sar.,  15  B.  L  489,  A.  S.  R.  304  and  note;  Homer  v.  Ellis, 
8  Atl.  697,  2  A.  8.  R.  915.  75  Kan.  675,  90  Pac.  275, 121  A.  S.  B. 

19.  Hillhonse  v.  Mix,  1  Root  446  and  note;  Compton  v.  Mathews, 
[(Conn.)  246, 1  Am.  Dec  41;  Codlson  3  La.  128,  22  Am.  Dec  167:  Griswold 
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Notes:  58  Am.  Deo.  669;  26  A.  8. 


Digitized  by  Google 


7  R.  C.  L. 


COTENANCY 


i  107 


to  deny  a  cotenant  plaintiff  any  substantial  relief,  for  if  he  may  not 
recover  pospcssion  of  tlie  whole  from  the  trespasser,  and  exclude  tlie 
latter  al^Iutely  from  the  possession  of  the  premises,  his  recovery  is 
of  little  or  no  value,  for  if  the  stranger  to  the  title  be  conceded  to 
have  a  right  to  remain  in  possession,  such  right  extends  to  every  part 
and  parcel  of  the  property,  and  may  prevent  the  part  owner,  who 
has  recovered  judgment,  from  making  any  protitable  use  either  of  the 
land  or  of  any  interest  therein.**  This  rule  must  bo  limited  in  its 
application,  however,  to  Uiose  cases  where  the  other  cotenanta  could 
themselves  recover  their  aliquot  parts;  for  if  the  rights  of  some  of 
the  cotenants  are  barred  by  the  statute  of  limitations  they  could  not 
recover  the  property,  and  certainly  another  cotenant  could  not  recover 
for  them>  It  is  sometimes  provided  by  statute  tiiat  one  cotenant 
may  sue  and  recover  the  entire  property  on  behalf  of  the  others;* 
but  the  judgment  for  the  plaintiff  in  such  case  will  be  in  subordina- 
tion to  ihe  rights  of  his  cot^ants.*  There  is  an  inclination  on  the 
part  of  many  of  tlie  courts  to  restrict  the  recovery  by  a  tonant  in 
common,  even  as  agains^t  a  stranger  to  the  title,  to  the  same  extent 
that  he  would  be  restricted  if  the  recovery  was  against  a  cotenant; 
or,  in  other  words,  simply  to  enter  a  judgment  entitling  the  plaintiff 
to  be  put  in  possession  of  the  prop^iy,  leaving  him  to  share  the  pos- 

V.  Minneapolis,  etc.,  B.  Co.,  12  N.  D.  109,  as  to  right  of  cotenant  to  nuun- 

435,  07  N.  W.  538,  102  A.  S.  B.  572  tain  treapaas  to  try  title  against  « 

and  note;  McFadden  «.  Haley,  2  Bay  stranger. 

(S.  C.)  457,  1  Am.  Dee.  653;  Whita-  22.  Note:  50  A.  S.  R.  842. 

ker  V.  Manson,  84  S.  C.  29,  65  S.  E.  1.  King  v.  Hyatt,  51  Kan.  504,  32 

953,  137  A.  S.  R.  835;  Brady  v.  Kreu-  Pac.  1105,  37  A.  S.  R.  304. 

ger,  8  S.  D.  464,  66  N.  W.  1083,  59  But  it  has  never  been  held  that  th? 

A.  S.  R.  771  and  note;  Mather  v.  right  of  one  tenant  in  common  being 

Dunn,  11  S.  D.  196,  76  N.  W.  922,  74  barred  by  the  statute  of  limitations, 

A.  S.  R.  788  and  note;  Grassmeyer  v.  the  rights  of  all  were  gone,  notwiUi- 
Beeson,  18  Tex.  753,  70  Am.  Dec.  309;  standing  they  were  under  disabilities. 
Boone  v.  Knox,  80  Tex.  642,  16  S.  W.  It  is  clear  that  such  a  doctrine  would 
448,  26  A.  S.  R.  7G7  and  note;  Pom-  be  most  strict  and  unreasonable.  Cam- 
eroy  v.  Mills,  3  Vt.  279,  23  Am.  Dec  eron  v.  Hicks,  141 1^,  C.  21,  53  S.  E. 
207;  University  of  Vermont  v.  Rey-  728,  7  L.R.A.(N.S.)  407;  Wade  v. 
nolds'  Ex'r,  3  Vt.  542,  23  Am.  Dec  Johnson,  5  Humph.  (Tenn.)  117,  42 
234;  McFarland  r.  Stone,  17  Vt.  165,  Am.  Dec  422;  McFarland  v.  Stone, 
44  Am.  Dec  325;  Allen  v.  Higgina,  17  Vt.  1G5,  44  Am.  Dec  325. 

9  Wash.  446,  37  Pac  671,  43  A.  S.  Note:  49  A.  S.  R.  715. 

B.  847;  George  v.  McGovem,  83  Wis.  2.  Cameron  v.  Hicks,  141  N.  C.  21, 
555,  53  N.  W.  899,  35  A.  S.  R.  77.  53  S.  E.  728,  7  L^.A.(N.S.)  407; 
Bee  also  Bullion  Min.  Co.  v.  Croesus  Whitaker  v.  Manson,  84  S.  C.  29,  65  S. 
Gold,  etc.,  Min,  Co.,  2  Nev.  168,  90  E.  953,  137  A.  S.  R.  835. 

Am.  Dec  526.  Note:  49  A.  S.  R.  715. 

Notes:  98  Am.  Dec  363;  47  A.  S.  3.  Newman  v.  Bank  of  California, 

E.  767;  50  A.  S.  R.  842,  845  ;  79  A.  80  Cal.  3G8,  22  Pac.  2G1,  13  A.  S.  R. 

S.  K.  545  ;  91  A.  S.  R.  889;  137  A.  169,  5  L.B.A.  467;  King  v.  Hyatt,  51l! 

S.  R.  839;  6  L.R.A.(N.S.)  712,  713,  Kan.  604,  32  Pae.  U05,  37  A.  S.  B. 

723  :  5  Ann.  Gas.  824.  See  infra,  par.  304. 
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session  with  the  defendant  as  though  he  also  were  an  owner  of  an 
undivided  interest,  and  as  such  entitled  to  share  in  the  possession  ot 
the  premises.*  Accordingly,  it  has  been  held  under  this  rather  techni- 
cal rule  that  a  cotenant  by  action  in  ejectment  against  a  stranger  can 
recover  for  only  such  undivided  interest  in  tiie  premises  aa  he  owned 
at  the  time  of  ouster  laid;  and  that  he  cannot  recover  for  an  intw- 
est  acquired  therein  after  suit  is  commenced  and  before  trial,  although 
such  stranger  has  no  interest  of  any  nature  in  the  premises  •  While 
by  an  incisive  process  of  reasoning  the  courts  holding  to  Uiis  last  stated 
rule  declare  it  to  be  a  "necessary  corollary"  that  one  tenant  in  com- 
mon cannot  maintain  ejectment  or  soe  or  recover  in  any  form  of  action 
for  the  interest  or  benefit  of  the  cotenants,*  the  rule  thus  defended 
has  been  attacked  as  resting  on  a  narrow  and  fallacious  conception 
of  the  rights  of  a  tenant  in  common  as  opposed  to  the  claims  of  a 
stranger  to  the  tiUe.^ 

108.  Action  by  One  Cotenant  for  Individual  Interest. — One  tenant 
in  common  may  maintain  a  separate  action  to  recover  possession  of 
his  interest  in  the  common  ^iropexiy*  In  such  a  case  his  title  and 
ri^t  to  possession  alone  are  involved,  and  the  judgment  cannot  oper- 
ate for  or  against  the  other  owners.' 

109.  Trespass  to  Try  Title. — A  tenant  in  common  may  maintain 
an  action  of  trespass  to  try  title  against  a  steanger,^'  and  he  may 
recover  the  entire  tract  from  parties  in  possession  without  title.^^  But 


4.  King  V.  Hyatt,  51  Kao.  504,  32  (N.S.)  710  and  note. 
Pac.  1105,  37  A.  S.  R.  304;  Young  v.  7.  Note:  6  UR.A.(N.S.)  717. 
Adams,  14  B.  Mon.  (Ky.)  127,  58  8.  Newman  v.  Bank  of  California, 
Am.  Dec.  654;  Baber  v.  Henderson,  80  Cal.  368,  22  Pac.  261,  13  A.  S.  R. 
156  Mo.  566,  57  S.  W.  719,  79  A.  S.  169,  5  LJt.A.  467;  Bnllion  Min.  Co.  v. 
R.  540;  Johnson  v.  Hardy,  43  Neb.  Croesos  Gold,  ete.,  Min.  Co..  2  Nev. 
368,  61  N.  W.  624,  47  A.  S.  R.  765;  168,  90  Am.  Dec.  526;  Wfaitaker  v. 
Mobley  v.  Bruner,  59  Pa.  St.  481,  98  Manson,  84  S.  C.  29,  65  S.  E.  953, 137 
Am.  Dee.  360;  Williama  v.  Coal  Creek  A.  S.  R.  835;  University  of  Vermont 
Min.,  etc.,  Co.,  115  Tenn.  578,  93  S.  «.  Reynolds'  Ex'r,  3  Vt.  542,  23  Am. 
W.  572, 112  A.  S.  R.  878,  5  Ann.  Cas.  Dec.  234. 

822  and  note,  6  L.R.A.(N.S.)  710  and  Notes:  58  Am.  Dec.  659  ;  26  A.  S. 
note;  Marshall  v.  Palmer,  91  Va.  344,  R.  769. 

21  8.  E.  672,  50  A.  S.  R.  838.  9.  Newman  v.  Bank  of  California, 

Notes:  13  A.  S.  R.  173;  50  A.  S.  R.  80  Cal.  368,  22  Pae.  261,  13  A.  8.  B. 

842  ;  74  A.  S.  R.  790;  102  A.  8.  R.  169,  5  L.R.A.  467. 

580;  103  A.  8.  R.  41;  121  A.  8.  B.     10.  Dorian  v.  Westervitoh,  140  Ala. 

448;  137  A.  S.  R.  839.  283,  37  8o.  382,  103  A.  8.  B.  351; 

6.  Baber  o.  Henderson,  156  Mo.  566,  Qrassmeyer  v.  Beesoo,  18  Tex.  7^ 

57  S.  W.  719,  79  A.  S.  B.  540.  70  Am.  Dec.  309. 

6.  Baber  v.  Henderson,  156  Mo.  566,     Note:  6   LJlJl.(N.S.)    715.  See 

57  8.  W.  719,  79  A.  S.  R.  540;  Mobley  supra,  par.  107,  a«  to  the  right  gen- 

«.  Broner,  59  Pa.  St.  481,  98  Am.  Dec  erally  iA  a  cotenant  to  recover  against 

360:  Williams '«.  Coal  Creek  Min.,  etc»  a  stranger  to  the  title. 

Co.,  115  Tenn.  578,  93  8.  W.  572,  112     11.  Notes:  13  A.  8.  B.  173:  • 

A.  8.  B.  878, 5  Ann.  Cas.  822,  6  LJtA.  L.R.A.(N.S.)  715. 
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if  the  defendant,  in  an  action  of  trespass  to  try  title  to  land,  estab- 
lishes title  to  a  part  interest  therein,  the  plaintiff  is  not  entitled,  as 
a^nst  the  defendant,  to  recover  for  the  benefit  of  other  tenants  in 
common  who  are  not  parties  to  the  action.^* 

110.  Joinder  of  Cotenants  in  Personal  Actions.— In  personal  actions, 
whether  arising  «x  delicto  or  ex  eontractvt,  the  rule  is  that  tenants  in 
common  are  required  to  join.  The  purpose  of  this  rule  is  to  prevent 
a  multiplicity  of  suits,  and  it  lilies  unless  there  has  been  a  sever- 
ance of  the  claim ;  as,  for  instance,  where  the  defendant  has  previously 
to  the  suit  promised  to  settle  or  has  settled  with  one  of  the  claim- 
ants for  bis  share,^*  or  where  one  cotenant  baa  previously  brought 
suit  and  has  by  the  failure  of  the  defendant  to  take  advantage  of  &e 
non-joindw  of  the  others  recovered  judgment  for  his  share,  and  can 
therefore  maintain  no  further  suit,  in  which  case  also  the  others 
may  sue  without  him.^*  Accordingly  tenants  in  common  must  ordi- 
narily join  in  an  action  for  trespaaa  to  lands,**  or  in  assumpsit  for 
money  had  and  received  where  there  has  h&en  a  conversion  of  goods 
and  chattels  and  the  tort  is  waived,**  or  in  trover,^'  or  in  detinue.*' 
Tenants  in  common  of  personal  property  should  jom  in  an  action  to 
recover  for  an  injury,  because  the  injury  is  joint  and  they  recover 

12.  Boone  v.  Enox,  80  Tex.  642,  16  Harp.  L.  (S.  G.)  430, 18  Am.  Dee.  666. 
8.  W.  448,  26  A.  S.  B.  767,  Notes:  43  Am.  Deo.  269;  69  Am. 

Note:  74  A.  8.  B.  790.  Dec  87;  98  Am.  Dec.  363;  78  A.  S. 

13.  Clapp  V.  Pawtucket  Inst,  for  R.  551;  91  A.  8.  R.  889. 

Sav.,  15  R.  I.  489,  8  AU.  697,  2  A.  S.  16.  Bradley  v.  BoyDton,  22  Me.  287, 

R.  915.  39  Am.  Dee.  582;  Hoffar  v.  Dement,  6 

14.  Brizendina  v.  Frankfort  Bridge  QUI.  (Md.)  132,  46  Am.  Dee.  628  and 
Co.,  2  B.  Mon.  (Ky.)  32,  36  Am.  Dee.  note;  GUmore  v.  Wilbur,  12  Pick. 
587;  Clapp  v.  Pawtucket  Inst,  fox  (Mass.)  120,  22  Am.  Dec.  410;  Clapp 
Sav.,  15  B.  L  489,  8  AtL  697,  2  A.  e.  Pawtucket  Inst,  for  Sar.,  15  B.  I. 


16.  Parke  v.  Eilham,  8  Cal.  77,  68  17.  Bradley  v.  Boynton,  22  Me.  287, 
Am.  Dec.  310;  Louisville,  N.  A.  ft  G.  39  Am.  Dec.  582;  Clapp  v.  Pawtucket 
B.  Go.  V.  Hart,  119  Ind.  273,  21  N.  E.  Inst,  for  Sav.,  15  R.  I.  489,  8  Atl.  697, 
753,  4  L.R.A.  549;  Anderson  v.  Ache-  2  A.  S.  R.  915. 
son,  132  la.  744,  110  N.  W.  335,  9  Unless  a  defendant  pleads  the  non- 
L.R.A.(N.S.)  217;  Bell  v.  Layman,  1  joinder  of  parties  in  abatement,  one 
T.  B.  Mon.  (Ky.)  39, 15  Am.  Dec.  83 ;  of  two  joint  tenants  or  tenants  in 
Bradley  v.  Boynton,  22  Me.  287,  39  common  may  bring  trover  against  a 
Am.  Dec.  582;  Gent  v.  Lynch,  23  Md.  stranger,  and  recover  the  value  of  bis 
58,  87  Am.  Dec.  558;  May  v.  Parker,  share.  Wheelwright  «.  Depeyster,  1 
12  Pick.  (Mass.)  34,  22  Am.  Dec  393;  Johns.  (N.  Y.)  472,  3  Am.  Dec  345; 
Pecfc  V.  McLean,  36  Minn.  228,  30  N.  Cain  v.  Wright,  50  N.  C.  282,  72  Am. 
W.  759,  1  A.  S.  B.  665;  Gilbert  v.  Dec.  551;  Agnew  ti.  Johnson,  17  Pa. 
Dickerson,  7  Wend.  (N..  T.)  449,  22  St  373,  55  Am.  Dec  565. 
Am.  Dec.  592;  Clapp  v.  Pawtucket  Kote:  22  Am.  Dec  594. 
Inst,  for  Sav.,  15  B.  I.  489,  8  Atl.  697,  18.  Cain  v.  Wright,  60  N.  C  28^ 
a  A.  S.  R.  913;  Ha  man  «.  Owrtmui,  72  Am.  Dee.  551. 


S.  B.  915. 
Note:  49  A.  8.  R.  745. 


489,  8  Atl.  697,  2  A.  8.  R.  915. 
Note:  44  LJl.A.(N.S.)  1044. 
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joint  damages;  but  where  the  interest  of  one  is  sold  on  an  execution 
against  another  the  injury  is  not  joint.  In  such  a  case  the  tenants 
in  cotnmon  do  not  su£Fer  a  joint  injury  and  they  ai^  not  jointly 
interested  in  the  damages  to  be  recovered.  Hence  the  one  whose  inter- 
est is  illegally  sold  may  maintain  a  several  action  to  recover  damages 
for  the  trespass.'*  And  where  a  trespass  is  eommitted  by  a  stranger 
with  the  license  of  one  cotenant  the  other  cotenant  may  sue  alone  to 
recover  the  damage  caused.**  Likewise,  one  tenant  in  common  of 
personal  property  may  separately  maintain  an  action  for  a  wrong 
done  to  it,  if  his  cotenants  refuse  to  join  with  him  as  plaintiffs,  and 
they  are  nonresidentB  of  and  are  without  the  state.''  The  rule  as  to 
joinder  does  not  of  course  apply  in  cases  where  for  any  cause  the 
relation  of  cotenancy  has  terminated.**  For  example,  where  it  appears 
that  the  interests  of  the  cotenants  are  hostile  and  that  common  prop- 
erty is  converted  by  a  stranger  with  the  penmaeion  of  one  of  the  coten- 
ants, the  other  may  maintain  trover  severally  to  recover  the  value  of 
his  share.**  Actions  of  forcible  entry  and  detainer,  it  is  conceded, 
may  be  brought  by  a  tenant  in  common  separately,  and  as  the  question 
of  possession  and  not  title  is  in  issue  a  recovery  by  him  would  inure 
to  the  benefit  of  all.' 

111.  Defenses — Consent  or  Release  Given  to  Stranger  by  Coten- 
ant.— Consent  by  one  cotenant  given  to  a  stranger  authorizing  him 
to  do  an  act  on  the  common  property  which  the  cotenant  himself  could 
not  legally  do  is  no  defense  to  an  action  by  the  other  cotenant  to 
recover  the  damages  caused  thereby ;  *  but  if  the  act  authorized  is 
one  that  the  cotenant  himself  might  legally  do,  such  a  defense  will 
be  allowed.'  Where,  as  in  an  action  to  recover  damages  for  trespass 
uu  land  held  in  common,  there  is  such  a  unity  of  interest  as  to  require 
a  joinder  of  all  parties  interested  in  a  matter  of  a  phonal  nature, 

19.  Lothrop  V.  Arnold,  25  Me.  136,  ton,  22  Vt.  15,  52  Am.  Dec  75. 

43  Am.  Deo.  256.    See  also  Haley  v.  Notes:  37  Am.  Dee.  373;  25  A.  S. 

Taylor,  77  Miss.  867,  28  So.  752,  78  E.  771. 

A.  B.  R.  549.  23.  Sullivan  ti.  Sherry,  111  Wis. 

Inasmoch  as  their  right  to  compen-  476,  87  N.  W.  471,  87  A.  S.  R.  890, 

sation  is  a  joint  right  one  of  the  co-  1.  Babe  v.  Fyler,  10  Smedes  &  M. 

tenants  may  release  and  discharge  both  (Miss.)  440,  48  Am.  Dec  763  and 

the  joint  right  of  action  and  the  action  note. 

itself.  Bradley  17.  Boyuton,  22  Me.  827,  Note:  50  A.  S.  R.  843.    Bat  see 

39  Am.  Dec.  582.  Forcible  Etrray  and  Detaineb,  as  to 

20.  Longfellow  v.  Qoimby,  29  Me.  this  character  of  action  gener^y. 
■196,  48  Am.  Dee.  525.  2.  Omaha  &  Grant  Smelting,  eto^ 

21.  Peck  ti.  McLean,  36  Minn.  228,  Co.  v.  Tabor,  13  Colo.  41,  21  Pac.  925, 
80  N.  W.  759,  1  A.  S.  R.  665.  16  A.  S.  R.  185,  5  L.R.A.  236;  An- 

22.  Smyth  v.  Taakeraley,  20  Ala.  derson  v.  Acheson,  132  la.  744,  UO  N. 
212,  56  Am.  Dec.  193;  Rains  v.  Me-  W.  335,  9  L.R.A.(N.S.)  217. 

Nairy,  4  Humph.  (Tenn.)  356,  40  Am.  3.  Mitchell  v.  Rome,  49  Ga.  19,  Ifi 

Dec.  651;  Heald  v.  Sargeant,  15  Vt.  Am.  Bep.  669;  Baker  v.  Wheeler,  8 

506,  40  Am.  Dee.  694;  White  v.  Mor-  Wend.  (N.  Y.)  505,  24  Am.  Dec.  66. 
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a  release  by  one  will  effectually  bar  any  action  brought  by  the  oth^;  * 
but  where  one  cotenant  has  a  right  of  action  for  trespass  committed 
by  the  consent  of  the  other  cotenant,  a  payment  of  the  damages  to 
the  consenting  cotenant  will  not  bar  the  action.* 

112.  Jdnder  ia  Replevin  against  Third  Person. — From  a  very  early 
date  the  rule  prevailed  at  the  common  law,  that  the  right  of  co-owners 
of  personal  property  to  its  possession  was  a  joint  right,  to  be  vindicated 
only  by  a  joint  action.  Hence  it  was  impossible  for  a  single  coten- 
ant, or  any  less  number  than  all,  to  maintain  an  action  to  recover 
the  personal  property  of  the  cotenancy  from  a  third  person,  at  least 
if  he  pleaded  nonjoinder  of  the  others  as  a  defense,  or  such  defense 
was  otherwise  brought  to  the  attention  of  the  court.*  But  if  one  of 
the  cotenants  has,  by  some  proceeding  on  his  part,  become  incapaci- 
tated from  joining  in  an  action  to  recover  the  property,  which  inca- 
pacity does  not  apply  to  the  others,  he  cannot  thereby  deprive  them 
of  rights  which  they  otherwise  had.  Thus,  he  may,  witiiout  joining 
his  cotenants,  have  prosecuted  actions  for  the  possession  of  the  prop- 
erty, and  may  have  been  defeated  after  a  trial  on  the  merits,  or  may 
have  recovered  judgment,  because  the  fact  that  he  was  but  a  part  owner 
may  not  have  been  brought  to  the  attention  of  the  court.  In  either 
event,  he  would  seem  to  have  lost- his  right  to  maintain  any  further 
action,  and  therefore  his  cotenants  may,  without  joining  him,  recover 
its  possession.^  There  is  a  class  of  personal  property,  of  a  severable 
character,  with  reference  to  which  either  tenant  in  common  may  at 
any  time,  in  effect,  make  a  partition  by  taking  his  portion  to  be  held 
by  him  in  severalty.  Such  property  must  exist  in  bulk,  and  be  of 
the  same  quality  throughout,  so  that  the  share  of  each  cotenant  can 
be  ascertained  by  weight  or  measurement,  without  the  assistance  or 
consent  of  the  others,  as  where  they  have  a  quantity  of  wheat,  or  other 
grain  of  the  same  quality,  in  which  event  either  may  take  his  share, 
to  be  thereafter  held  in  severalty,  and  it  would  seem  that  either  may 
maintain  replevin  against  a  stranger  to  recover  his  shore.* 

4.  Bradley  v.  Boynton,  22  Me,  287,  Dec.  551;  Sharp  v.  Johnson,  38  Ore. 
39  Am.  Dec.  582;  Kimball  v.  Wilson,  246,  63  Pac,  4S5,  84  A.  S.  R.  788; 
3  N.  H.  96,  14  Am.  Dec.  342;  Austin  Clapp  v.  Pawtucket  Inst,  for  Sav.,  15 
V.  HaU,  13  Johns.  (N.  Y.)  286,  7  Am.  R.  I.  489,  8  AU.  697,  2  A.  S.  R.  915; 
Dec.  376.  George  v.  MeGovern,  83  Wis.  555,  58 

Note:  6  A.  S.  R.  200.  N.  W.  899,  35  A.  S.  R.  77  and  note. 

6.  Longfellow  v.  Quimby,  29  Me.  Notes:  50  Am.  Deo.  804;  25  A.  S. 
196,  48  Am.  Dec.  625.  R.  771;  50  A.  S.  R.  840. 

6.  Hart  v.  Fitzgerald,  2  Mass.  509,     7.  Baker  v.  Jewell,  6  Mass.  460,  4 
3  Am.  Dee.  75 ;  Corcoran  v.  White,  146  Am.  Deo.  162 ;  €3app  v.  Pawtudrat 
Kb38.  329,  15  N.  K.  636,  4  A.  S.  R.  Inst,  for  Sav.,  15  B.  1. 489,  8  AtL  607, 
!fl3i   Wheelwright   v.   Depeyster,   1  2  A.  S.  R.  915. 
Johiu.  (N.  Y.)  471,  3  Am.  Dec.  345;     Note:  60  A.  S.  R.  840. 
Cain  «.  Wns^t.  50  N.  C.  28S^  72  Am.     8.  Note:  50  A.  8.  B.  840. 
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113.  Action  to  Recover  Rent;  Action  on  Covenant — Where  there  is 
a  joint  demise  executed  by  tenants  in  common,  they  must  join  in 
actions  based  upon  the  lease,  unless  the  lease  provides  for  a  sepfirate 
rendering  of  rent  to  each,  or  a  separate  covenant  for  the  payment 
of  rent  to  each.*  But  tenants  in  common  may  sever  their  action 
where  by  the  terms  of  the  lease  a  certain  portion  of  tiie  rent  is  reserved 
to  each.**  It  has  been  ruled,  however,  that  where  a  joint  lease  is 
made  by  cotenanta  the  fact  that  it  is  agreed  in  a  memorandum  annexed 
to  the  lease  that  the  rent  shall  be  paid  to  each  separately  according 
to  his  interest  does  not  make  it  necessary  for  each  to  bring  a  separate 
action  to  recover  his  share  of  the  rent^^  Where  tenants  in  common 
have  not  bound  themselves  by  a  joint  demise,  but  are  claiming  rents 
under  a  lease  made  by  the  ancestor,  their  rights  accord  with  their 
interests,  tiie  accruing  rent  is  apportioned  among  them,  and  the  ten- 
ant can  be  compelled  to  pay  to  each  his  proportionate  share.  In  such 
case  each  cotenajat  is  the  real  party  in  interest  as  to  his  or  her  several, 
though  undivided,  part.  It  is  unlike  the  case  of  joint  tenants, 
cotrustees,  partners,  joint  owners,  or  joint  contractors,  where  a  sep- 
arate judgment  would  not  be  proper  in  favor  of  one  of  them.^'  The 
benefit  of  a  covenant  to  repair  in  a  joint  demise  by  tenants  in  common 
runs  with  the  entire  reversion  only;  therefore,  it  has  been  held,  the 
representatives  of  all  the  tenants  in  common  on  a  lease  so  jointiy  made 
by  them  must  join  in  suing  for  a  breach  of  such  covenant." 

114.  Survivid  of  Cause  of  Action  on  Death  of  One  Cotenant. — ^Where 
one  cotenant  dies  after  the  accrual  of  a  joint  cause  of  action  and 
before  the  commencement  of  suit  tiiereon,  the  rule  is  universal  that 
the  cause  of  action  survives  to  the  last  survivor,  irrespective  of  tiie 
nature  of  the  cotenancy,  and  further,  that  when  the  cause  of  action 
survives  after  the  decease  of  all  the  cotenants  it  vests  in  the  personal 
representative  of  the  last  survivor;  and  if  after  the  bringing  of  joint 
action  one  of  the  cotenants  dies,  the  survivors  are  entitied  to  recover 
the  whole  damages,  and  the  action  therefore  does  not  abate  as  to  the 
moiety  of  the  decedent.^* 

f.  Bowser  «.  Coz,  3  Ind.  App.  309,  U  713,  U  Jur.  (N.  S.)  732:  13  U  T. 
29  N.  E.  616,  50  A.  8.  R.  274;  WaU  N.  S.  989,  14  W.  B.  11, 15  Eng.  RoL 
V.  Hinds,  4  Gray  (Mass.)  256,  64  Am.  Cas.  435.  See  also  Covehaitts,  as  to 
Dee.  &1.  distinction  between  real  and  personal 

10.  Lahy  «.  Holland,  8  Gill  (Hd.)  eorenants  and  passing  of  sneh  eovfr- 
445,  50  Am.  Dec.  705.  nanta  to  beiis  or  pexaonal  repreeentft- 

Note :  50  A.  S.  R.  275.  tivea  aeeording  to  their  character. 

11.  Wall  V.  Hinds,  4  Gray  (Maaa.)  11  Rowe  v.  Shenandoah  Palp  Co- 
256,  64  Am.  Dec.  64.  42  W.  Va.  551,  26  S.  £.  320,  57  A.  a 

12.  Bowser  v.  Cox,  3  Ind.  App.  309,  B.  870.  See  Abatement  and  Revival, 
29  N.  E.  616,  50  A.  S.  R.  274.  ycA.  1,  pp.  21  and  37,  as  to  the  prin- 

13.  Thompson  «.  Hakewell,  35  U  J.  ciples  ^erally* 
P.  IS,  19  C.  B.  (N.  S.)  713, 115  E.  C. 
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COUNTERFEITING 

1.  Definition  and  Scope  of  Article 

2.  SlomentB  of  Offense 

3.  Jariadit^ion  to  Define  and  Pnnish  OiEense 

4.  Indictment 

5.  Admissibility  of  Evidence  (Generally 

6.  Proof  of  Other  Offenses 

7.  Sufficiency  of  Evidence;  Poniubment 

1.  Definition  and  Scope  of  Article.— The  term  "counterfeit^"  both 
by  its  etymology  and  common  intendment,  signifies  the  fabrication 
of  a  false  image  or  representation.^  In  its  broadest  sense  counterfeit- 
ing means  the  maJung  of  a  copy  without  authority  or  right,  and  with  a 
view  to  deceive  or  defraud  by  passing  the  copy  as  original  or  genu- 
ine. As  thus  defined  counterfeiting  includes  forgery.  But  the  term 
"counterfeiting"  as  used  in  this  article  and  as  ordinarily  understood 
in  law  is  applied  to  the  making  and  uttering  of  false  money,  or  the 
forging  of  bank  notes  which  are  the  equiv^ent  of  money.'  To  utter 
and  publish  is  to  declare  or  assert,  directly  or  indirectly,  by  words 
or  actions,  that  the  money  or  note  is  good.  Thus  to  offer  it  in  pay- 

1.  United  States  v.  Mar^old,  9  mentioned  and  associated  witB  otbei 
How.  560, 13  U.  S.  (L.  ed.)  257.  forgery;  the  latter  term  being  used  in 

2.  The  term  "counterfeiting"  is  of  a  more  comprehensiTe  Muse  titu  hue. 
more  frequent  use  in  the  United  States  t)2  L.BA.  257  note. 

than  in  England,  where  it  is  generally 
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inent  is  &n  uttering  or  publishing;  but  it  is  not  passed  until  it  is 
received  by  the  person  to  whom  it  is  offered.*  This  article  discusses 
the  elements  of  the  crime,  also  matters  pertaining  to  the  jurisdiction 
and  punishment  of  the  offense,  and  questions  relating  to  indictment 
and  evidence.  Elsewhere  in  this  work  will  be  found  a  discussion  of 
the  subject  of  forgery/  and  the  rights  of  an  innocent  taker  of  counter- 
feit money.* 

2.  Elements  of  Offense. — The  crime  of  counterfeiting,  as  well  as 
uttering  and  publishing  counterfeit  money,  is  defined  by  the  statutes 
of  the  different  jurisdictions,  which  determine  with  exactness  what 
constitutes  the  crime  in  a  particular  jurisdiction.*  Under  some  stat- 
*  utes  one  who  procures  from  an  engraver  a  block  or  plate  with  the 
intent  to  employ  it  in  printing  counterfeit  bank  notes  is  guilty  of  the 
crime  of  counterfeiting.'  Other  statutes  make  it  criminal  knowingly 
to  have  possession  of  counterfeit  money  with  the  intent  to  pass  it>" 
or  to  utter  and  publish  a  counterfeit  note  knowing  it  to  be  counter- 
feit" Again,  in  some  jurisdictions  to  utter  and  publish  a  countwfeit 
note  of  a  private  unauthorized  banker,  knowing  it  to  be  counterfeit, 
is  an  indictable  offense.***  It  is  not  material  whether  a  forged  instru- 
ment be  made  in  such  a  manner  as  that  if  genuine  it  would  be  of 
validity,  for  the  object  is  to  guard  the  public  from  false  and  counter- 
feit paper  purporting  on  its  face  to  be  genuine.**  Nor  is  it  necessary 
that  the  counterfeit  be  exact  in  its  similitude.  It  is  sufficient  if  it 
bears  such  resemblance  or  likened  to  the  genuine  as  to  be  calculated 
to  deceive  an  honest,  sensible  and  unsuspecting  man  of  ordinary 
observation  and  care  dealing  with  men  supposed  to  be  honest  This 

3.  Com.  V.  Searie,  2  Bin.  (Pa.)  332,  Serg.  &  R.  (Pa.)  237,  14  Am.  Dee. 
4  Am.  Dee.  446.  679;  Glass  v.  State,  45  Tex.  Crim.  G05, 

4.  See  FORORRT.  78  S.  W.  1068,  108  A.  &  B.  080; 
6.  See  Fatkknt.  Spalding  v.  Preston,  21  Vt  0,  SO  Am. 
6.  United  States  v.  Torner,  7  Pet.  Dec.  68. 

132, 8  U.  S.  (L.  ed.)  633;  United  States  7.  People  v.  McDonnell,  80  CaL  285, 

V.  Brewster,  7  Pet  164,  8  V.  8.  (L.  22  Pae.  190, 13  A.  S.  B.  159. 

ed.)  645;  United  States  v.  Gardner,  10  Note:  26  LJtA.  345. 

Pet.  618, 9  U.  S.  (L.  ed.)  556;  United  8.  Com.  v.  Price,  10  Gray  (Mass.) 

States  V.  Marigold,  9  How.  560,  13  U.  472,  71  Am.  Dee.  668. 

S.   (L.  ed.)  257;  United  States  v.  9.  United  States  v.  Tomer,  7  Pet 

HoweU,  U  WaU.  432, 20  U.  S.  (L.  tfd.)  132,  8  U.  S.  (L.  ed.)  633;  United 

195;  United  SUtes  v.  GarU,  105  U.  S.  Stetv  v.  Carll,  105  U.  S.  611,  26  U. 

611,  26  U.  S.  (L.  ed.)  1135;  United  S.  (L.  ed.)  1135;  Pigman  «.  SUte^  14 

States  V.  Arjona,  120  U.  S.  479,  7  S.  Ohio  555,  45  Am.  Dee.  558;  Butler  v. 

Ct.  628,  30  U.  S.  (L.  ed.)  728;  Streep  Com.,  12  Serg.  Ss  R.  (Pa.)  237,  14 

V.  United  States,  160  U.  8. 128,  16  S.  Am.  Dec  679. 

Ct  244,  40  U.  S.  (L.  ed.)  365;  Nieh-  10.  Butler  v.  (>)m.,  12  Btacg.  ft  R. 

olson  V.  State,  18  Ala.  529,  54  Am.  (Pa.)  237,  14  Am.  Dec.  679. 

Dee.  168;  People  v.  McDonnell,  SO  II.  United  States  v.  Turner,  7  Pet. 

Cal.  285,  22  Pac.  190, 13  A.  S.  R.  159;  132,  8  U.  S.  (U  ed.)  633. 

Com.  V.  Price,  10  Gray  (Mass.)  472,  Note:  22  Am.  Dee.  319. 

71  Am.  Dec  668;  Butler  t>.  Com.,  12 
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resemblance  of  the  counterfeit  coin  to  the  genuine  must  be  sufficienfly 

strong  to  deceive  persons  exercising  ordinary  care.**  Thus  one  who 
passes  as  a  ten  cent  piece  or  dime  a  one  cent  piece  merely  covered 
with  a  wash  giving  it  the  color  of  a  dime,  may  be  convicted  of  pass 
ing  a  counterfeit  coin,  pro^'ided  the  evidence  shows  such  a  resemblance 
of  tiie  cent  to  a  dime  aa  is  calculated  to  impose  it  as  genuine  on  a 
person  of  ordinary  observation  exercising  ordinary  care.**  There  is  a 
material  distinction  between  counterfeiting  and  the  uttering  and  pub- 
lishing of  counterfeit  money.  The  imposture  of  passing  a  false  coin 
creates,  produces,  or  alters  nothing,  but  it  leaves  the  legal  coin  as  it 
v»s  and  affects  its  intrinsic  value  in  no  wise  whatsoever.  The  actual 
crime  consists  in  substituting  spurious  money  for  that  which  is  good, 
and  in  obtaining  by  a  false  representative  of  the  Ixue  coin  that  for 
which  the  true  coin  is  the  equivalent  Counterfeiting  is  an  offense 
directly  against  the  government,  by  which  individuals  may  be  affected, 
while  uttering  and  publishing  counterfeit  money  is  a  private  wrong, 
by  which  the  government  may  remotely,  if  it  will  in  any  degree,  bo 
affected.  For  this  reason,  in  England,  the  counterfeiting  of  coin  is 
made  high  treason,  whether  it  be  uttered  or  not;  but  those  who  barely 
utter  false  money  are  guilty  neither  of  treason  nor  of  misprision  of 
treason.**  The  counterfeiting  of  notes  at  different  times,  tdthough 
all  apparently  of  the  same  series  and  printed  from  the  same  plate, 
constitutes  distinct  o^enses,  so  that  a  conviction  for  one  ia  not  a  bar 
to  a  prosecution  for  the  other.** 

3.  Jurisdiction  to  Define  and  Pimish  Offense. — ^It  is  not  to  be  con- 
troverted that  the  national  government  may  pass  sueh  laws  as  may 
be  proper  and  necessary  to  avoid  the  mischiefs  arising  from  the  coun- 
terfeiting, and  the  passing  as  true,  of  federal  currency,**  for  the  fed- 
eral constitution  expressly  grants  to  Congress  the  power  to  punish 
Ihe  offense  of  counterf^ting  the  securities  and  current  coin  of  the 
United  States.*^  Although  the  constitution  of  the  United  States  grants 
to  Congress  merely  the  power  to  provide  for  the  punishment  of  the 
counterfeiting  of  the  securities  and  current  coin  of  the  United  States, 
still  Congress,  having  emitted  a  circulating  medium,  a  standard  of 
value,  is  authorized  and  bound  in  duty  to  prevent  its  debasement  and 
expulsion  by  the  influx  and  substitution  of  a  spurious  coin  in  lieu  of 
the  constitutional  coin,  and  hence  it  has  the  power  to  provide,  for 
the  punishment  of  the  crime  of  uttering  and  publishing  coimterfeit 

12.  State  V.  Brown,  4  R.  I.  528,  70  S.  (L.  ed.)  213. 

Am.  Dec  IG8;  Glass  v.  State,  45  Tex.  15.  Kote:  31  L.R.A.(N.S.)  726. 

Crim.  605,  78  S.  W.  1068,  108  A.  S.  16.  State  v.  Pitman,  1  Brer.  (S.  G.) 

E.  9S0.  32,  2  Am.  Dec  645. 

IS.  Glass  V.  Stete,  45  Tex.  Crim.  17.  State  v.  Tntt,  2  BaUey  L.  (8, 

e05,  78  S.  W.  1068,  108  A.  8.  R.  980.  C.)  44,  21  Am.  Dec.  508. 

14.  Fox  V.  Ohio,  6  How.  410,  12  U. 
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coin  as  well  as  the  act  of  counterfeiting.*'  The  several  states  also  may 
pass  such  lawa  as  they  deem  necessary  to  the  welfare  of  their  internal 
concerns,  in  relation  to  the  same  subject  The  power  and  authority 
which  may  be  used  and  exercised  by  each  in  this  behalf  is  by  no 
means  incompatiblej  but  perfectly  reconcilable  and  consistent.**  The 
two  rights*  exist  independently  of  each  other,  and  the  exercise  of  the 
right  on  one  part  cannot  prevent  it  on  the  other.***  The  offense  against 
the  government  of  tiie  United  States  consists  in  discrediting  its  cur- 
rency, while  that  against  the  state  is  in  defrauding  its  citizens.*  The 
power  of  punishing  counterfeiting  is  not  granted  exclusively  to,  or 
exercised  exclusively  by,  the  United  States,  and  therefore  it  remains 
among  the  reserved,  or  belongs  to  the  inherent,  powers  of  tiie  states; 
hence  the  different  states  have  the  power  to  punish  the  crime  of  coun- 
terfeiting the  gold  and  silver  coins  of  the  United  States,  or  those  which 
are  made  current  by  the  laws  thereof.'  The  fact  that  a  person  might 
be  punished  twice  for  the  same  criminal  act,  once  under  an  act  of 
Congress  and  again  under  a  state  statute,  does  not  militate  against 
the  existence  of  such  power  in  each.  It  can  hardly  be  anticipated  that 
a  citizen  would  be  so  oppressed,  even  if  he  might  be.'  The  United 
States  also  has  the  power  to  prevent  and  puni^  the  counterfeiting, 
within  its  jurisdiction,  of  the  notes,  bonds  and  other  securities  issued 
by  foreign  governments  or  under  their  authority,  under  the  consti- 
tution^ provision  giving  power  to  Congress  to  define  and  punish 
offenses  against  the  law  of  nations;  for  the  law  of  nations  requires 
every  national  government  to  use  due  diligence  to  prevent  a  wrong 
being  done  within  its  own  dominion  to  another  nation  with  which 
it  is  at  peace,  or  to  the  people  thereof.* 

4.  Indictmeat. — In  pursuance  of  the  general  rule  that  certainty 
is  necessary  in  an  indictment,  the  offense  of  counterfeiting  must  be 
charged  positively  and  not  by  way  of  recital.*  The  indictment  should 
allege  the  kind  of  coin  counterfeited  and  the  fact  that  the  act  was 

18.  United  States  «.  Marigold,  9  S.  Snoddy  v.  Howard,  61  Ind.  411, 
How.  560, 13  U.  S.  (L.  ed.)  257.         19  Am.  Rep.  738;  Com.  t>.  Fuller,  8 

19.  State  t>.  Pitman,  1  Brev.  (S.  C.)  Mete.  (Mass.)  313,  41  Am.  Dec  509. 
32,  2  Am.  Dec.  645  and  note.  S.  Fox  v.  Ohio,  6  How.  410,  12  U. 

20.  Territory  v.  Ross,  1  Mart.  0.  S.  (L.  ed.)  213. 

S.  (La.)  146,  5  Am.  Dec.  705.  4.  United  SUtes  v.  Arjona,  120  U. 

1.  Fox  V,  Ohio,  5  How.  410,  12  U.  S.  479,  7  S.  Ct.  628,  30  U.  S.  (L.  ed.) 
S.  (L.  ed.)  213;  People  v.  McDonnell,  728.  See  also  United  States  ».  Oard- 
80  Cal.  285,  22  Pac  100,  13  A.  S.  B.  ner,  10  Pet  618,  9  U.  S.  (L.  ed.)  556. 
159;  Snoddy  v.  Howard,  51  Ind.  411,  A  statute  maiong  it  a  crime  to  eoun- 
19  Am.  Rep.  738;  Territory  v.  Rosa,  terfeit  bank  notes  and  bills  covers  the 
1  Mart.  0.  S.  (La.)  146,  5  Am.  Dec.  counterfeiting  of  foreign  bank  notea 
705;  Com.  v.  Fuller,  8  Mete,  (Mass.)  and  bills.  People  v.  McDonnell,  80 
313,  41  Am.  Dec.  509;  State  v.  Pit-  285,  22  Pac.  190,  13  A.  S.  B.  159. 
man,  1  Brev.  (S.  G.)  32,  2  Am.  Dee.  6.  State  v.  Newland,  7  la.  242,  71 
645;  State  v.  Tutt,  2  Bailey  L.  (S.  C.)  Am.  Dec.  444;  Com.  «.  Bailey,  1  Maaa. 
44,  21  Am.  Dec.  508.  62,  2  Am.  Dec.  3;  SUte  v.  Haider,  2 
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feloniously  done ;  *  and  where  the  charge  is  the  uttering  and  publish- 
ing of  counterfeit  coin  it  must  be  alle^  that  the  defendant  uttered 
the  counterfeit  knowing  it  to  be  counterfeit  and  with  intent  to 
defraud.'  Where  the  counterfeit  money  consists  of  bank  notes  a  full 
description  of  the  notes  must  be  set  forth  in  the  indictment,  or  the 
omission  to  do  so  excused  by  proper  averments.*  However,  any  part 
of  a  counterfeited  bill  which  is  not  essential  need  not  be  set  out  in  the 
indictment,'  and  it  would  seem  that  an  indictment  for  having  coimter- 
feit  money  in  possession  need  not  describe  the  bills  with  the  same 
minuteness  that  is  required  in  an  indictment  for  passing  counterfeit 
bills.^**  Where  the  charge  is  the  counterfeiting  of  a  bank  note  the 
incorporation  of  the  bank  need  not  be  alleged  unless  the  statute  in 
defining  the  offense  confines  it  to  bank  bills  of  incorporated  banks.^' 
Merely  adding  one  letter  in  pencil  to  some  one  word  in  an  indict- 
ment for  counterfeiting,  that  letter  making  no  difference  either  in 
sound,  sense,  or  effect  in  the  word  to  which  it  is  joined,  will  not 
invalidate  the  Indictment."  While  it  is  the  general  rule,  applicable 
to  counterfeiting  as  to  all  statutory  offenses,  that  an  indictment  must 
set  forth  the  charge  in  the  words  of  the  statute  describing  the  offense,^^ 
still  in  an  indictment  it  is  not  sofBdent  to  set  forth  the  offense  in 
the  words  of  the  statute,  unless  those  words  of  themselves  fully, 
directly  and  expressly,  without  any  uncertainty  or  ambiguity,  set 
forth  all  the  elements  necessary  to  constitute  offense  intended 
to  be  punished.^*  If  the  charge  in  the  indictment  be  inconsistent  or 
repugnant  it  is  fatidly  defective." 

5.  Admissibility  of  Evidence  Generally.— The  conduct  of  the 
accused  shortly  before  passing  counterfeit  money  is  a  proper  subject 
of  inquiry,  not  to  prove  the  fact  that  he  passed  the  money  or  that 
the  money  itself  is  counterfeit,  but  to  prove  that  he  had  knowledge 
of  its  being  counterfeit  at  the  time  of  passing  it,  and  the  fraudul^t 

MeCord  L.  (8.  C.)  377,  13  Am.  Dec.  9.  Com.  «.  Baiky,  1  Mass.  62,  2 

738.  Am.  Dec.  3. 

The  time  when  coin  counterfeited  10.  Note:  52  Am.  Dec.  500. 

was  current  by  law,  usage,  or  custom  11.  People  v.  MeDonaell,  80  Cal. 

»  an  ingredient  of  the  offense;  and  285,  22  Pac.  190,  13  A.  S.  B.  159. 

an  indictment  for  coonterfeiting  in  12.  State  v.  Brown,  4  B.  I.  528,  70 

which  such  time  is  not  stated  is  defee-  Am.  Dec  168. 

tive.   Nicholson  v.  State,  18  Ala.  529,  .  13.  May  v.  State,  14  Ohio  461,  45 

64  Am.  Dee.  168.   And  see  generally  Am.  Dec.  548. 

iHDicncEKTS  AMD  Ihfobications.  14.  Hess  V.  State,  6  Ohio  6,  22  Am.* 

6.  Nicholson  «.  State,  IB  Ala.  529,  Dec  767;  State  v.  Brown,  4  B.  L  528, 
54  Am.  Dec.  168.  70  Am.  Dee.  168. 

7.  United  SUtee  v.  Gfirll,  105  U.  S.  16.  United  States  v.  Carll,  105  U. 
611,  26  U.  S.  (L.  ed.)  1135.  S.  611,  26  U.  S.  (L.  ed.)  1135. 

8.  State  V.  Potta,  9  N.  J.  L.  26,  17  16.  United  States  v.  Cantril,  4 
Am.  Dee.  449.  Cranch  167,  2  U.  S.  (L.  ed.)  584. 
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and  evil  intent  with  which  he  did  iiV  On  like  principles  the  fact 
that  the  accused  attempted  to  conceal  himself  after  passing  the  money, 
or  attempted  to  avoid  arrest,  may  be  shown.'®  In  a  prosecution  for 
fraudulently  passing  a  counterfeit  bank  note,  proof  of  the  hand- 
writing of  the  person  whose  signature  is  alleged  to  have  been  forged 
may  be  made  by  one  who  has  seen  him  write,  or  who  has  received 
letters,  in  the  course  of  correspondence,  of  such  a  nature  as  to  make 
it  highly  probable  that  he  wrote  them,  or  who  has  inspected  genuine 
documents  bearing  his  signature;  but  some  courts  hold  that  one  who 
has  no  knoivledge  on  the  subject  except  what  he  has  derived  from 
receiving  and  passing  other  bank  notes  purporting  to  have  been 
signed  by  such  person,  believing  them  to  be  genuine,  is  not  a  compe- 
tent witness.**  At  least  the  court  ought  to  be  well  satisfied  that  the 
person  who  proves  the  signatures  on  a  bank  bill,  without  having 
seen  the  signers  write  or  having  been  engaged  in  a  correspondence 
with  them,  was,  from  his  situation  and  pursuits,  likely  to  acquire  a 
correct  knowledge  on  the  subject.**'  Other  courts,  however,  take  the 
position  that  the  opinion  of  a  witness  that  a  biU  is  counterfeit  is  admis- 
^ble  in  evidence  although  such  witness  has  never  seen  the  officers 
of  the  bank  write,  and  recognizes  their  signatures  only  from  his  gen- 
eral acquaintance  with  the  bills  of  such  bank.'  Parol  evidence  is 
admissible  to  show  that  the  person  whose  name  appeared  on  the  bill 
as  president  of  the  bank  was  in  fact  the  president.*  In  a  prosecu- 
tion for  counterfeiting,  evidence  is  competent  to  show  that  the  defend- 
ant bought  a  supply  of  paper  of  the  same  brand  as  that  used  in  the 
counterfeited  bill,  where  there  is  other  evidence  connecting  him  with 
the  transaction.'  On  proof  of  the  mutilation  or  destruction  of  a 
counterfeit  bank  note  by  the  defendant,  parol  proof  of  its  contents 
may  be  admitted  in  evidence;  and  whether  or  not  there  is  a  variance 
between  the  note  set  forth  in  the  indictment  and  that  proved  on  the 
trial  is  a  question  of  fact  for  the  jury.*  To  rebut  guilty  knowledge 
in  a  prosecution  for  uttering  counterfeit  money,  or  to  enable  the  jury 
to  judge  rightly  of  the  matter,  it  is  competent  for  the  person  charged 
to  show  that  he  was  drunk  at  the  time  he  passed  the  bill.  It  is  a 
circumstance,  among  others,  entitled  to  its  just  weight.' 

17.  State  V.  Van  Hotiten,  3  N.  J.  Am.  Dee.  548;  State  v.  Tatt,  2  Bailey 
L.  672,  4  Am.  Dec.  407.  h.  (S.  C)  44,  21  Am.  Deo.  608. 

18.  State  V.  Smith,  5  Day  (Conn.)     Note:  9  Am.  Dee.  619. 

175,  5  Am.  Dec.  132;  Hess  v.  State,  5  2.  State  v.  Smith,  5  Day  (Conn.) 

Ohio  5,  22  Am.  Dec  767.  175,  5  Am.  Dee.  132. 

'   19.  State  V.  Allen,  8  N.  C.  6,  9  Am.  3.  Thompson  v.  United  States,  144 

Deo.  616;  State  v.  Brown,  4  E.  I.  528,  Fed.  14,  75  C.  C.  A.  172,  7  Ann.  Cas. 

70  Am.  Dec.  168.  62. 

20.  State  v.  Allen,  8  N.  C.  6,  9  Am.  L  State  v.  Potte,  9  N.  J.  U  26,  17 

Dec.  616;  State  v.  Tutt,  2  Bailey  L.  Am.  Dec.  449. 

(8,  C.)  Hf  21  Am.  Dec  50S..  6.  Pigman  «.  States  14  Ohio  555,  46 

1.  Hay  «.  State,  U  Ohio  461,  46  Am.  Dee.  558. 
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6.  Proof  of  Other  Offenses. — A&  a  general  nde,  when  a  penon  is 
on  trial  for  one  offense,  it  is  not  competent  to  prove  that  he  has  com- 
mitted  other  distinct  and  substantive  offenses.*  But  tiiere  are  certain 
well-known  exceptions  to  that  rule,  and  one  is  that  for  the  purpose 
of  showing  guilty  knowledge  evidence  may  be  introduced  to  show 
{he  commission  of  other  crimes  of  the  same  nature.  Hence  the  utter- 
ing of  other  counterfeit  notes  of  the  same  kind  with  that  charged  in 
an  indictment,  and  about  the  same  time,  may  be  given  in  evidence, 
on  the  trial  of  the  indictment,  to  prove  guilty  knowledge; '  for 
although  these  may  be  the  foundations  of  other  prosecutions,  yet  they 
afford  evidence,  and  sometimes  very  strong  evidence,  of  the  knowledge 
of  the  falsity  of  the  paper  on  which  the  indictment  is  founded.*  It 
does  not  affect  the  bearing  of  the  evidence  upon  the  question  of  scienter 
whether  tiie  other  bills  uttered  by  the  defendant  were  spurious  or 
counterfeit  The  two  crimes  may  be  technically  different  but  they 
are  of  precisely  the  same  kind  in  that  they  indicate  the  prisoner  to 
be  a  dealer  in  bad  bank  paper,  and  so  tend  to  show  that  he  did  not 
innocently  pass  the  counterfeit  bill  with  the  uttering  of  which  he  is 
charged.'  It  is  likewise  permissible  to  introduce  evidence  of  a  cdn- 
spiracy  to  utter  counterfeit  money,  and  that  in  pursuance  thereof 
other  counterfeits  have  been  uttered.*"  In^some  jurisdictions,  how- 
ever, in  order  to  prove  the  uttering  and  passing  of  other  notes  they 
must  be  produced  in  court.^^  For  the  purpose  of  showing  motive 
it  is  proper  to  permit  the  introduction  of  testimony  to  the  effect  that 
the  defendant  said  that  he  had  committed  other  crimes,  and  that  he 
was  making  the  counterfeit  money  to  be  used  as  bail  ii)  case  he  was 
arrested.^'  The  declarations  of  the  defendant  made  at  the  time  of 
passing  other  counterfeit  bank  notes  than  that  charg^  in  the  indict- 
ment are  admissible  as  part  of  the  res  gest^.*' 

6.  See  Cmmikal  Law.  105  A.  S.  R.  982;  62  LJIA.  225, 

7.  McCartney  v.  State,  3  led.  353,  8.  Com.  v.  Price,  10  Gray  (Mass.) 
56  Am.  Dec.  510;  Bersch  v.  State,  13  472,  71  Am.  Dec  668;  State  v.  Brown, 
Ind.  434,  74  Am.  Dec.  263;  Com.  tj.  4  R.  I.  528,  70  Am.  Dec.  168;  State 
Merriam,  14  Pick.  (Mass.)  518,  25  v.  WiUiams,  2  Rich.  L.  (S..C.)  418, 
Am.  Dee.  420;  Com.  v.  Price,  ID  Gray  45  Am.  Dec.  741. 

(Mass.)  472,  71  Am.  Dec.  668  and  Note:  71  Am.  Dee.  670. 

note;  State  v.  Lapage,  57  N.  H.  245,  9.  State  v.  BrowD,  4  B.  I.  628,  70 

24  Am.  Rep.  69;  State  v.  Van  Hoaten,  Am.  Dec.  168. 

3  N.  J.  L.  672, 4  Am.  Dec.  407;  People  10.  State  v.  Spalding,  10  Conn.  233, 

V.  Sharp,  107  N.  T.  427, 14  N.  E.  319,  48  Am.  Dec,  158. 

1  A.  S.  R,  851;  People  v.  Molinenx,  11.  State  v.  C^ole,  19  Wis.  129,  88 

168  N.  T.  264,  61 N.  E.  286,  62  L.R.A.  Am.  Dec.  678. 

193;  People  v.  Marrin,  205  N.  Y.  275,  12.  Thompson  «.  United  States,  144 

98  N.  E.  474,  43  L.R.A.(N.S.)  754;  Fed.  14,  75  C.  C.  A.  172,  7  Ajan.  Cas. 

State  V.  Brovn,  4  B.  I.  528,  70  Am,  62. 

Dec  168;  State  v.  Kalliy,  65  Yt.  631,  IS.  MeGaxtne7  v.  State,  3  Ind.  86S, 

27  Ail.  203,  36  A.  S.  R.  884.  -  56  Am.  Dee.  SIO. 
Kotes:  44  Am.  Rep,  209,  303,  30G; 
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7.  Sufficiency  of  Evidence;  Punishment. — Under  some  statutes  it 
is  not  necessary  to  prove  the  legal  existence  of  the  bank  on  which 
the  counterfeited  bill  puiporfs  to  be  drawn;  it  is  sufficient  to  show 
its  existence  by  reputation.**  However,  if  the  indictment  charges 
that  the  bank  was  a  corporation  duly  authorized  for  that  purpose,  it 
is  incumbent  on  the  state  to  prove  the  fact  as  alleged;  for  where  a 
person  or  thing  necessary  to  be  mentioned  in  an  indictment  is  described 
with  unnecessary  particularity,  all  the  circumstances  of  the  descrip- 
tion must  be  proved."  Even  if  such  proof  is  necessary  the  uttering 
as  true  of  a  note  purporting  to  be  issued  by  a  bank  is  an  admission 
or  statement  of  the  existence  of  the  bank  by  the  utterer  of  the  strongest 
character,  and  certainly,  in  the  absence  of  all  proof  to  the  contrary, 
should  be  quite  sufficient  to  prove  its  existence.**  The  agency  of 
the  accused  in  passing  the  counterfeit  money  may  be  shown  by  his 
confession,  if  it  has  first  been  proved  that  the  counterfeit  money 
was  uttered  as  true.*^  As  to  the  manner  of  punishment,  it  is  settled 
that  where  the  punishment  is  prescribed  by  statute,  no  common-law 
punishment  may  be  inflicted.  And  where  a  statute  creates  or  expressly 
prohibits  an  offense  and  inflicts  a  punishment,  the  statutory  punish- 
ment cannot  be  inflicted  unless  the  indictment  concludes  contra  for- 
mam  ttatuii;  but  it  is  otherwise  where  the  statute  only  inflicts  a  pun- 
ishment for  that  which  was  an  offense  before.^ 

14.  State  V.  Newland,  7  la.  342,  71      17.  Note:  68  L.R.A.  73. 

Am.  Dec.  444;  State  v.  Cole,  19  Wis.  And  see  fenerally,  Ashissioitb  and 

129,  88  Am.  Dec.  678.  Dbgurations,  vol.  1,  p.  586  «t  atq. 

15.  State  V.  Newland,  7  la.  242,  71  18.  Commonwealth  v.  Searl&  2 
Am.  Dec.  444.  Bin.  (Pa.)  332,  4  Am.  Dw.  446b 

16.  StaU  V.  Brown,  4  R.  I.  528,  70 
Am.  Dee.  168. 
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18.  Judicial  Control  over  Acts  of  Officers  and  Boards 

19.  Contracts  and  Manner  of  Awarding 

20.  Borrowing  Money 

21.  Contracts  Made  by  Expiring  Board 

22.  Irr^nilar,  Defectively  Executed  and  Ill^al  Contracts 

D21 


COI'XTIES 


7  K.  C.  L. 


IV,  County  Property 

23.  Power  to  Hold  and  Dispose  of  or  I^easo  (.-oiinty  Property 

24.  Exemption  from  Liens,  Executiou.s  and  Garnisliments 

25.  Beversiou  or  Keconveyaiicti  of  LaittLi  to  Douorg 

V.  Debts  and  liabilities 

26.  In  General 

27.  Power  to  Incur  Indebtedness 

28.  Limitation  of  Amount;  Meaning  of  ''IndebledneBs" 

29.  Liability  for  Torts  Generally 

30.  NuisiiDces  —  ConstrucLiun  of  Jails 

31.  Negligent  or  Tortious  Acts  of  Officers 


VI.  Claims 

32.  Presentation 

33.  Nature  of  Power  of  Boards — liecou  si  derations 

34.  Effect  of  Allowance  or  Disallowance 

35.  Payment  —  Remedies  to  Enforce 

36.  Interest 

37.  Contesting  Disallowance 

38.  Recovery  Back  of  Moneys  Illegally  Paid 

VII.  Actions 

39.  Actions  by  Countiea 

40.  Actions  against  Counties 

41.  Effect  and  Enforcement  of  Judgments 


I.  Introductoet 

1.  Scope  of  Article. — This  article  deals  with  the  primary  purposes 
served  by  the  division  of  a  state  or  territory  into  counties,  and  the 
general  principles  applicable  thereto.  This  necessarily  includes  a 
discussion  of  the  status  of  counties  as  bodies  politic  and  corporate, 
their  creation  and  organization,  government,  property,  contracts,  lia- 
bilities and  matters  relating  to  county  indebtedness.  The  subject  also 
includes  a  consideration  of  claims  against  counties,  and  actions  by 
or  against  them.  The  treatment  excludes  matters  which  relate  to 
towns  as  subdivisions  of  counties,*  the  election  of  county  officers, 
and  mattei*s  pertaining  to  public  officers  generally,*  county  courts,' 
taxes  for  county  purposes,*  public  roads  •  and  bridges,'  relief  of  the 

1.  See  Towns.  B.  See  Highways. 

2.  See  PriiLic  Officers.  6.  See  Bbidoes,  vol.  4,  pj).  222,  225 

3.  See  Coi'RTS.  et  seq. 

4.  See  Tajcxtion. 
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poor,'  county  bonds  and  other  securities  and,  in  general,  questions 
applicable  to  municipal  corporations.* 

2.  Definition. — ^The  dividing  of  a  state  into  counties  had  its  origin 
in  England,  preceding  the  organization  of  tbe  kingdom  itself.  The 
civil  divisions  thus  created  were  thereafter  continued,  from  recog- 
nized nece^ties  in  government,  as  other  countries  had  their  depart- 
ments or  their  provinces.  In  such  divisions  it  was  found  t^at  the 
purposes  of  local  government  and  of  the  administration  of  justice 
were  best  promoted.  Differing  from  England  in  their  origin,  counties 
were  first  created  in  this  country  by  the  legislatures  of  the  various 
colonies,  and  subsequently  by  the  states  of  the  Union.*  They  are, 
in  effect,  subdivisions  of  the  governed  territory,  established  for  the 
more  convenient  administration  of  government,  and  are  invested  with 
such  powers  as  are  necessary  to  be  exercised  for  the  welfare,  advan- 
tage, and  protection  of  the  public  within  their  boundaries.^**  Coun- 
ties are  created  by  the  sovereign  power  of  the  state  in  accordance 
with  the  sovereign  will,  without  the  particular  solicitation,  consent,  or 
concurrence  of  the  inhabitants  of  the  territory  thus  set  apart.** 

3.  Nature.— The  courts  in  the  various  jurisdictions  are  not  entirely 
harmonious  as  to  the  nature  of  counties.    Some  authorities  hold 


7.  See  Poor  and  Poor  Laws.  L.R.A.  602;  Mark^  v.  Queens  County, 

8.  See  Municipal  Cobpobations.  154  N.  T.  675,  49  N.  E.  71,  39  L.R.A. 

9.  Markey  v.  Queens  County,  154  N.  46;  Bailey  v.  Lawrence  County,  5  S. 
T.  675,  49  N.  E.  71,  39  L.R.A.  46.  D.  393,  59  N.  W.  219,  49  A.  S.  R.  881; 

10.  Askew  V.  Hale  County,  54  Ala.  Burnett  v.  Moloney,  97  Tenn.  697,  37 
639,  25  Am.  Rep.  730;  Harris  v.  S.  W.  689,  34  L.K.A.  541;  Emery 
Whiteside  County,  105  HL  445,  44  Connty  v.  Burresen,  14  Utah  328,  47 
Am.  Rep.  808;  Millikin  t..  Edgar  Pac.  91,  60  A.  S.  R.  898,  37  L.R.A. 
County,  142  111.  528,  32  N.  E,  493,  18  732;  Fry  v.  County  of  Albemarle, 
L.R.A.  447;  People  v.  Orover,  258  lU.  86  Va.  195,  9  S.  E.  1004, 19  A.  S.  B. 
124,  101  N.  E.  216,  Ann.  Cas.  1914B  879  and  note. 

212;  Jasper  County  *.  AUman,  142      Note :  51  A.  S.  R.  119- 
Ind.  573,  42  N.  E.  206,  39  L.R.A.     11.  Kahn  v.  Sutro,  114  Cal.  316,  46 

58;  State  v.  Hart,  144  Ind.  107,  43  Pac.  87,  33  L.R.A.  620;  Territory  v. 

N.  E.  7,  33  L.R.A.  118;  McSurely  tu  Whitoey,  17  Hawau  174,  7  Ann.  Cas. 

McGrew,  140  la.  163,  118  N.  W.  415,  737;  WTiite  v.  Bond  County,  58  lU. 

132  A.  S.  R.  248;  Jackson  County  v.  297,   11   Am.   Rep.   65;   House  v. 

Kaul,  77  Kan.  717,  96  Pao.  45,  17  Montgomery  County,  60  Ind.  580,  28 

L.R.A,(N.S.)  552;  Downing  v.  Mason  Am.  Rep.  657;  State  v.  Gkddthait, 

County,  87  Ky.  208,  8  S.  W.  264,  12  172  Ind.  210,  87  N.  E.  133,  19 

A.  S.  R.  473;  Baltimore  v.  State,  15  Ann.  Cas.  737;  Downing  v.  Mason 

Md.  376,  74  Am.  Dec.  572;  Daly  v.  County,  S7  Ky.  208,  8  S.  W.  264, 12  A. 

Morgan,  69  Md.  460,  16  AU.  287,  1  S.  R.  473;  Wliite  v.  Cbowan,  90  N.  C. 

L.R-A.  757  and  note;  Jefferson  County  437,  47  Am.  Rep.  534;  Jones  v.  Lucas 

0.  Graffbn,  74  Miss.  435,  21  So.  247,  County,  57  Obio  St.  189,  48  N.  E.  882, 

60  A.  S.  R.  516,  36  L.R.A.  798;  63  A.  S.  R.  710 ;  Williamsport  ti.  Com., 

Hersey  v.  Neibon,  47  Mont.  132,  131  84  Pa.  St.  487,  24  Am.  Rep.  208 ; 

Pac.    30,    Ann.    Cas.    1914C    963;  Bailey  v.  Lawrence  County,  5  S.  D. 

Se^eiss  v.  First  Jndioial  District  393,  59  N.  W.  219,  49  A.  S.  R.  881; 

Court,  23  Kev.  226,  45  Pac.  28d,  34  Fry  v.  Connty  of  Albemarle,  86  Va. 
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that  they  are  municipal  corporations,*'  and  indeed  they  are  some- 
times made  municipal  corporations  by  statute.**  But  while  coun- 
tiea  have  corporate  characteristics,  they  are  not  in  a  strict  sense 
municipal  corporations,**  for  ordinarily,  and  by  the  great  weight 
of  modem  authority,  they  are  classified  merely  as  quasi  corporations.** 
In  political  and  governmental  matters,  counties  are  the  representa^ 
tives  of  the  sovereignty  of  the  state,  and  auxiliary  to  it;  in  other 
matters,  relating  to  property  rights  and  pecuniary  obhgatious,  they 
have  the  attributes  and  the  distinctive  legal  rights  of  private  corpora* 
tions.**   Hence  while  counties  are  sometimes  called  quasi  eoiponir 


195, 9  8.  £.  lOH  19  A.  8.  B.  879  and  435,  21  So.  247,  60  A.  S.  B.  516,  36 


12.  Ex  parte  Sehna,  etc.,  B.  Co.,  4fi  Coonty,  48  Mo.  1G7,  8  Am.  Rep.  87 ; 
Ala.  696,  6  Am.  Rep.  722;  Haag  v.  Reed  v.  HoweD  County,  125  Mo.  58, 
Vanderburgh  County,  60  Ind.  511,  28  28  S.  W.  177,  46  A,  8.  R.  466  j  Heraey 
Am.  Rep.  654;  Kelley  v.  Rhoads,  7  «.  NeUaon,  47  Mont.  132, 131  Pse.  30, 
Wyo.  237, 51  Fac.  593, 76  A.  S.  R.  904,  Ann.  Gas.  1914C  963  and  note ; 
39  L.R.A.  594.  Schweiss  o.  Fiist  Judicial  Bist.  Ct.,  23 

Note:  60  A.  S.  B.  520.  Nev.  226,  45  Pac.  289,  34  L.R.A.  602; 

IS.  LeavenToith  County  v.  Sellew,  People  v.  IngarsoU,  58  N.  Y.  1, 17  Am. 
99  U.  S.  624,  25  U.  S.  (L.  ed.)  333;  Rep.  178;  White  v.  Commissioneis  of 
Markey  v.  Queens  Counly,  154  N.  Chowan,  90  N.  C.  437,  47  Am.  Rep. 
675,  49  N.  E.  71,  3^  L.R.A,  46  (hold-  534;  County  of  Chester  v.  Brower,  117 
ing  that  the  statute  did  not  subject  Pa,  St.  647,  12  Atl.  577,  2  A.  S.  R. 
them  to  greater  liability  by  reason  of  713;  Bailey  v.  Lawrence  County,  5  S. 
the  fact  that  they  were  mode  munie-  D.  393,  59  N.  W.  219,  49  A.  S.  R. 
ipal  corporations).  881;  Louisville,  etc.,  B.  Co.  v.  Davidson 

14.  Askew  V.  Hale  County,  54  Ala.  County  Court,  1  Sneed  (Tenn.)  637, 
639,  25  Am.  Rep.  730.  See  infra,  par.  62  Am.  Dee.  424;  Heigel  v.  Wichita 
5,  as  to  the  distinction  between  counties  County,  84  Tex.  392,  19  S.  W.  562, 
and  municipal  corporations.  31  A.  S.  R.  63;  Lund  v.  Chippewa 

IB.  Askew  V.  Hale  County,  64  Ala.  County,  93  Wis.  640,  67  N.  W.  927,  34 
639,  25  Am.  Rep.  730;  People  ti.  Me-  L.R.A.  131;  Northern  Trust  Co.  v. 
Fadden,  81  Cal.  489,  22  Pac.  851,  15  Snyder,  113  Wis.  516,  89  N.  W.  460, 
A.  S.  R.  66;  Territory  v.  Whitney,  17  90  A.  S.  B.  867. 
Hawaii  174,  7  Ann.  Cas.  737;  Hollen-  Notes:  68  Am.  Dec.  292  ;  73  Am. 
beck  V.  Winnebago  County,  95  HI.  148,  Dec  276  ;  36  A.  S.  R.  462;  51  A.  S. 
35  Am.  Rep.  151;  Stevens  «.  St  Mary's  B,  119;  1  L.R.A.  757. 
Training  School,  144  III.  336,  32  N.  E.  16.  Askew  v.  Hale  County,  54  Ala. 
962,  36  A.  S.  B.  438,  18  L.R.A.  832;  639,  25  Am.  Rep.  730;  Baltimore  v. 
SUte  V.  Hart,  144  Ind.  107,  43  N.  E.  State,  15  Md.  376,  74  Am.  Dec.  572; 
7,  33  L.R.A  118;  State  v.  Goldthait,  People  *.  Ingersoll,  58  N.  Y.  1, 17  Am. 
172  Ind.  210,  87  N.  E.  133,  19  Ann.  Rep.  178;  White  t?.  Commissioners  of 
Cas.  737;  Downing  tJ.  Mason  County,  Chowan,  90  N.  C.  437,  47  Am.  Rep. 
87  Ky.  208,  8  S.  W.  264,  12  A.  S.  R.  534;  Chester  County  v.  Brower,  117 
473;  Cumberland  County  v.  PenneU,  Pa.  St.  647,  12  Atl.  577,  2  A.  8.  R. 
69  Me.  357,  31  Am.  Rep.  284;  Riddle  v.  713;  Louisville,  etc.,  B.  Co.  v.  David- 
Proprietor  of  Merrimack  River  Locks  son  County  Court,  1  Sneed  (Tenn.) 
&  Canals,  7  Mass.  167,  5  Am.  Dec.  35;  637,  62  Am.  Dee.  424. 
Dosdall  ti.  Olmsted  County,  30  Minn.  Notes:  68  Am.  Dec  292  ;  73  Am. 
96,  14  N.  W.  458,  44  Am.  Rep.  185;  Dec  276. 

Jefferson  County  v.  Grafton,  74  Miss.     In  and  of  themaelvcs,  and  in  depend- 


note. 
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tiona,  because  not  in  terms  dedared  hy  statute  to  be  corporations,  and 
have  a  corporate  capacity  only  for  particular  specified  ends,  still  so 
long  as  they  are  invested  with  corporate  attributes,  even  if  it  be  sub 
modo,  the  distinction  is  without  a  substantial  difference  within  the 
limits  of  the  corporate  powers  conferred.*' 

4.  Purposes. — The  principal  purpose  in  establishing  counties  is  to 
make  effectual  the  political  organization  and  civil  administration 
of  the  state,  in  respect  to  its  general  purposes  and  policy  which  re- 
quire local  direction,  supervision  and  control,  as,  for  example,  over 
matters  of  local  finance,  education,  provisions  for  the  poor,  the  estab- 
lishment and  maintenance  of  highways  and  bridges,  and,  in  large 
measure,  the  administration  of  public  justice*'  The  fact  that  a 
county  has  certain  rights  recognized  in  law  as  its  own  does  not  sever 
it  as  a  body  from  the  state,  but  only  distinguishes  it  in  the  state, 
and  as  part  of  it,  and  allows  local  officers  to  enforce,  in  the  name 
of  the  county,  certain  rights  and  duties  which  otherwise  would  have 
to  be  enforced  in  the  name  of  the  state — the  institution  and  oflBcer- 
ing  of  local  divisions  being  merely  a  means  of  government,  as  these 
are  but  parts  of  the  machinery  that  constitutes  the  public  system.** 

5.  Distinction  between  Counties  and  Municipal  Corporations. — 
Counties  owe  their  creation  to  the  statutes,  and  these,  generally  speak- 
ing, confer  on  them  all  the  powers  which  they  possess,  prescribe  all 
the  duties  they  owe,  and  impose  all  the  liabilities  to  which  they  are 
subject.  It  is  for  this  reason  that  ^ey  are  ranked  among  what 
have  been  styled  quasi  corporations.  This  designation  is  employed 
to  distinguish  them  from  private  corporations  and  from  municipal 

mt  of  the  rights  granted  to  them  by  treatment  of  the  subjects  suggested  in 
the  st&te,  counties  do  not  possess  any  the  text  see  Bridges,  voL  4,  p.  193; 
of  the  attributes  or  functions  of  sever-  Courts,  post;  Highwats  ;  Poos  ahd 
eignty,  and  hence  they  are  not,  in  the  Fooa  Laws;  Schools;  Tazahok. 
true  sense  of  sovereignty,  any  part  of  19.  Com.  v.  Briee,  22  Pa.  8t.  211,  60 
the  state.  101  N.  S.  R.  154,  note.         Am.  Dec.  79. 

17.  People  V.  IngersoU,  58  M.  T.  1,  20.  State  v.  Hartt,  144  Ind.  107,  43 
17  Am.  Rep.  178.  N.  E.  7,  33  L.R.A.  118;  Stote  v.  Qold- 

18.  Afkew  V.  Hale  County,  54  Ala.  tfaait,  172  Ind.  210,  87  N.  £.  133,  19 
639,  25  Am.  Rep.  730;  Duval  County  Ann.  Cas.  737;  Jefferson  County  t>. 
Commissioners  v.  Jacksonville,  36  Fla.  Grafton,  74  Miss.  435,  21  So.  247,  60 
196,  18  So.  339,  29  L.R.A.  416;  Me-  A.  S.  R.  516,  36  UR.A.  798;  Schweiss 
Surely  v.  MeOrew,  140  la.  163,  118  «.  First  Judicial  District  Court,  23 
N.  W.  415,  132  A.  8.  R.  248;  Down-  Nev.  226,  45  Pac.  289,  34  L.R.A.  602; 
ing  V.  Mason  County,  87  Ky.  208,  8  Williamsport  v.  Com.,  84  Pa.  St.  487, 
S.  W.  264,  11  A.  S.  R.  473;  White  v.  24  Am.  Rep.  208;  Chester  Coonty  v. 
Commissioners  of  Chowan,  90  N.  C.  Brower,  117  Pa.  St.  647,  12  Atl.  577, 
437,  47  Am.  Rep.  534;  Champaign  2  A.  8.  B.  713;  Burnett  v.  Maloney, 
County  1!.  Church,  62  Ohio  St.  318,  57  97  Tenn.  697,  37  S.  W.  689,  34  UHJL 
S.  E.  50,  78  A.  S.  R.  718,  48  L.R.A.  541 ;  Heigel  v.  Wichita  Connty,  84  Tax. 
738;  AVilliaiQsport  r.  Commonwealth,  392, 19  S.  W.  562,  31  A.  S.  B.  681 

64  Pa.  St  487,  24  Am.  Rep.  208.  For 
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corporations  proper,  such  as  cities  actang  o&der  general  or  special 
charters,  more  amply  endowed  with  corporate  life  and  functions, 
conferred  in  general  at  the  request  of  the  inhabitants  of  the  munio* 
ipality  for  their  peculiar  and  special  advantage  and  convenience.^ 
There  is  of  course  some  analogy  between  counties  and  municipal 
corporations,  for  they  are  parts  of  the  same  political  system;  and 
while  they  differ  in  character  and  in  authorilyf  each  has  such  implied 
powers  as  are  necessary  for  the  execution  of  its  powers  expressly 
granted.'  Again,  a  municipal  corporation  proper  is  created  mainly 
for  the  interest,  advantage,  and  convenience  of  its  locality  and  its 
people,  while  a  county  organization  is  created  almost  exclusively 
with  a  view  to  the  policy  of  the  state  at  large,  for  purposes  of  political 
organization,  and  the  civil  administration  of  peculiarly  local  ma^ 
ters.'  A  locality  may  have  the  attributes  of  bol^  a  city  and  a  county, 
and  also  have  attributes  distinguishing  it  from  either.  In  many 
instances  the  two  coiporations  have  been  permitted  to  merge  and 
consolidate  into  one.  Where  this  is  done,  however,  Uie  county  pr&> 
serves  its  relation  as  such  to  the  rest  of  ikd  stateu* 

n.  Lbqislativi!  Authority  and  Control 

6.  In  GeneraL — Since  a  county  while  a  body  corporate  is  a  sub- 
division of  the  state,  created  for  administrative  and  other  public 
purposes,  and  owes  its  creation  to  the  state,  it  is  a  rule  that  it  is 
subject  at  all  times  to  legislative  control  and  change.*  Accordingly, 

1.  Kahn  v.  Sutro,  U4  Cal.  316,  46  Daly  v,  Ifoi^,  69  Ud.  460,  16  At]. 
Pae.  87,  33  Lit.A.  620;  Jackson  Coon-  287,  1  LJt.A.  757;  Jones  v.  Lncas 
ty  V.  KanI,  77  Kan.  717,  96  Pac  46,  County,  67  Ohio  St.  189,  48  N.  E.  882, 
17  L.RJL.(N.S.)  652;  Downing  v.  63  A.  S.  R.  710;  Chester  County  «. 
Mason  County,  87  Ky.  208,  8  S.  W.  Bnmer,  117  Pa.  St  647,  12  AtL  577, 
264, 12  A.  S.  R.  473;  Jefferson  Gounly  2  A.  S.  R.  713;  Heigel  «.  Wichita 
V.  Grafton,  74  Miss.  435,  21  So.  247,  60  Gountv,  84  Tex.  392,  19  S.  W.  562,  31 
A.  S.  R.  516,  36  L.R.A.  798;  Heraey  A.  S.  R.  63;  Fry  v.  County  of  AI- 
V.  Neilson,  47  Mont  132,  131  Pac.  bemarle,  86  Va.  195,  9  &  E.  1004^  19 
30,  Ann.  Gas.  19UG  963  and  note;  A.  S.  R.  879  and  note. 

Sdiweiss  e.  First  Judicial  District  4.  Kahn  v.  Sntro,  114  CaL  316,  46 
Court,  23  Nev.  226,  45  Pac.  289,  34  Pac  87,  33  IiJl.A-  620.  See  general- 
L.R.A.  602;  White  v.  Chowan,  90  N.  ly  Municipal  Cobporations. 
C.  437,  47  Am.  Rep.  534;  Burnett  v.  6.  Escambia  County  v.  Port  of 
Maloney,  97  Tenn.  697,  37  S.  W.  689,  Pensacola  Pilot  Com'rs,  52  Fla.  197,  42 
34  L.R.A.  541.  So.  697,  120  A.  S.  R.  196;  Coles  v. 

2.  See  infra,  par.  6, 14.  County  of  Madison,  Breese  (lU.)  154, 

3.  Territory  v.  Whitney,  17  Hawaii  12  Am.  Dec.  161 ;  MeSnrely  v,  Mo- 
174,  7  Ann.  Cas.  737:  House  v.  Mont-  Grew,  140  la.  163, 118  N.  W.  415, 132 
gomery  County,  60  Ind.  580,  28  Am.  A.  S.  R.  248;  Baltimore  c.  State,  16 
Rep.  657;  Jackson  County  v.  Kaul,  77  Md.  376,  74  Am.  Dee.  572;  Here^  «. 
Kan.  717,  96  Pac.  45, 17  L.R.A.(N.S.)  Neilson,  47  Mont.  132,  131  PM^  30^ 
552;  Dowing  v.  Mason  County,  87  Ky.  Ann.  Caa.  1914C  963. 

208,  8  S.  W.  264,  12  A.  S.  R.  473;     Note:  68  Am.  Dee.  298. 
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the  boundaries,  rights,  privileges  and  powers  of  a  county  may  be 
enlarged  or  curtailed,  and  its  property  and  property  rights  controlled 
from  time  to  time,  in  the  discretion  of  the  l^;i&lature.'  Of  course 
when  grants,  whether  of  righta  or  of  power,  are  conferred  by  the 
legislature  they  are  held  absolutely,  and  are  to  be  enjoyed  and  exer- 
cised independently,  until  withdrawn  or  modified  by  the  legislature, 
subject  only  to  the  general  laws  of  the  state,  the  terms  and  condi- 
tiona  annexed  to  the  grant'  And  so  when  tiie  legislature  of  a  state 
has  prescribed  the  specific  mode  in  which  a  county  shall  proceed  in 
a  particular  matter,  the  legislative  direction  must  be  followed.*  Aside 
from  the  constitution  and  the  organic  law  of  a  state  the  legislature 
is  not  limited  in  the  right  to  control  the  counties  inasmuch  as  these 
are  merely  the  agencies  of  the  state.  To  enumerate  the  subjects  over 
which  this  authority  may  be  exercised  would  necessitate  an  enumera- 
tion of  all  the  ordinary  activities  of  countiea  To  show  the  range 
pf  the  principle,  mention  may  be  made  of  the  exercise  of  legislative 
control  over  county  funds ;  removal  of  county  officers ;  •  the  mode  of 
use  of  county  propOTty ;  matters  relating  to  the  release  of  a  county 
officer  and  his  sureties  from  an  official  bond;  taxes  for  county  pur- 
poses and  claims  on  the  public  treasury ; "  the  enforcement  of  equi- 
table claims  against  a  county  and  compelling  the  levy  of  a  tax  to 
pay  the  same;  and  matters  of  contract  such  as  changing  the  terms 
of  contaracts  with  a  county  upon  the  consent  of  the  otiier  party 
thereto,^*  or  authorizing  a  county  to  subscribe  to  stock  in  certain 
corporations,  and  to  issue  bonds  in  payment  therefor.**  As  the 
remedy  by  suit  against  the  county  is  given  by  the  state,  so  it  may 
be  taken  away.  This  permissive  right,  and  any  other  remedy  ^inst 
the  county,  may  be  withdrawn  at  any  time  the  legislature  ti^inks 


6.  Laramie  County  v.  Albany  Coun- 
ty, 92  U.  S.  307,  23  U.  S.  (L.  ed.) 
552  i  Harris  v,  Whiteside  County,  105 
HI.  445,  44  Am.  Rep.  808;  People  v. 
IngersoU,  58  N.  Y.  1,  17  Am.  Rep. 
178  J  Wliite  V.  CommiasioDers  of  Cho- 
wan, 90  N.  C.  437,  47  Am.  Rep.  534. 

Note:  68  Am.  Dec  298. 

7.  Hersey  v.  Ncilson,  47  Mont.  132, 
131  Pac  30,  Ann.  Cas.  1914C  9G3; 
People  V.  IngersoU,  58  N.  Y.  1,  17 
Am.  Rep.  178. 

Note :  68  Am.  Dec.  208. 

8.  State  V.  Newton  County,  165  Ind. 
262,  74  N.  E.  1091,  6  Ann.  Cas.  468; 
State  V.  Goldthait,  172  Ind.  210,  87  N. 
E.  133,  19  Ann.  Cas.  T^i';  Henry 
County  «.  Citizens'  Bank,  208  Mo.  20E), 
106  S.  W.  622,  14  L.R.A.(N.S.)  1052; 
Bailey  v.  Lawrence  County,  5  S.  D. 

&. 


393,  59  N.  W.  219,  49  A  S.  B.  881. 

9.  See  infra,  par.  13. 

10.  McSurely  v.  MeGrew,  140  la. 
163, 118  N.  W.  415, 132  A.  S.  R.  248. 

Note:  68  Ain.  Deo.  299. 

11.  McSurely  v.  McGrew,  140  la. 
163,  118  N.  W.  415,  132  A.  S.  R.  248. 

12.  Duval  County  v.  Jacksonville,  36 
Fla.  196, 18  So.  339,  29  L.R.A.  416. 

Note:  68  Am.  Dee.  299.  See  also 
Taxation. 

13.  Note :  68  Am.  Dec.  298. 

14.  Louisville,  etc.,  B.  Co.  «.  David- 
son County,  1  Sneed  (Tenn.)  637,  62 
Am.  Dec.  424 

Note:  68  Am.  Dee.  299. 

15.  Ex  parte  Selma,  etc.,  R.  Co.,  45 
Ala.  696,  6  Am.  lUp.  722;  Leaven- 
worth County  V.  Miller,  7  Kan.  479, 12 
Am.  Rep..  425. 
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proper,**  subject,  however,  to  the  constitutional  prohibition  that  no 
state  shall  pass  any  law  which  will  impair  the  obligation  of  contracts/^ 
or  which  forbids  the  making  of  special  or  local  laws  where  a  general 
law  may  be  made  applicable,^*  or  which  in  any  way  conflicts  with 
limitations  upon  the  legislative  authority.** 

7.  Creation,  Alteration  and  Division. — It  is  a  fundamental  prin- 
ciple that  a  state  may  divide  its  territory  into  counties,  and  give  to 
each  coonly  a  corporate  existence.'*  And  so  it  ia  well  settled  that 
unless  a  limitation  exists  in  the  constitution  of  a  state,  Ihe  power  of 
the  legislature  is  absolute,  by  general  or  special  statute,  to  provide 
for  a  change  of  the  boundaries,  the  division,  addition,  or  consoUdation 
of  existing  counties,  or  the  creation  and  organization  of  new  coun- 
ties.* The  policy  of  creating  a  new  county  is  one  to  be  determined 
by  the  legislature  in  each  instance  when  the  proposition  to  do  so  is 
made.  So,  as  a  rule,  the  legislature  may  provide  either  by  a  general 
law  that  a  new  county  may  be  formed  upon  the  assent  of  the  qualified 
electors  of  the  proposed  county  at  an  election  held  for  that  purpose 
at  a  time  specified,  or  it  may  organize  the  new  county  by  a  special 
act,*  and  make  all  special  provisions  that  are  incident  to  its  com- 
plete organization,  within  the  operation  of  general  laws  *  But  a  stat- 
ute which  gives  to  the  inhabitants  of  a  portion  of  a  county  already 
created  the  right  to  organize  a  new  county  does  not,  of  itself,  create 
a  corporate  existence  from  the  date  of  the  enactment.  It  is  only 
after  the  county  officers  appointed  by  the  governor  for  the  new  county 
qualify  and  enter  upon  Uie  discharge  of  their  duties,  and  a  court 
has  been  so  far  established  as  to  enable  suits  to  be  begun  therein, 
that  the  unorganized  county  becomea  fully  organized.*    While  it 

t 

16.  Hansaker  v.  Borden,  5  Gal.  288,  302,  38  A.  S.  R.  305;  Daly  v.  Morgan, 
63  Am.  Dec.  130.  69  Md.  460,  16  Atl.  287,  1  L.R.A.  757 

Note:  68  Am.  Dec.  299.  and  note;  Henderson  v.  Board  of  Su- 

17.  Note:  68  Am.  Dec.  299.  pervisors  of  County  of  Westchester, 

18.  Strong  v.  Dignan,  207  HI.  385,  147  N.  T.  1,  41  N.  E.  563,  30  L.K.A. 
69  N.  E.  909,  99  A.  S.  R.  225;  State  74;  Markey  v.  Queens  County,  154  N. 
V.  Ellet,  47  Ohio  St.  90,  23  N.  E.  931,  T.  675, 49  N.  E.  71,  39  L.RA..  46. 

21  A.  S.  R.  772;  Sutton  v.  State,  96     Note:  20  A.  S.  B.  676. 

Tenn.  696,  36  S.  W.  697,  33  L.R.A.      2.  People  v.  McFaddeu,  81  Cal.  489, 
589.   See  infra,  par.  11,  as  to  dassifi-  22  Pac.  851, 15  A.  S.  R.  66;  People  v. 
cation;  and  see  generally  Cohtstitu-  Kennedy,  207  N.  Y.  533,  101  N.  B.' 
TiONAL  Law.  442,  Ann.  Cas.  1914C  616  and  note.  I 

19.  State  V.  Plasters,  74  Neb.  652,  See  State  v.  Armstrong,  30  Neb.  493,' 
105  N.  W.  1092,  13  Ann.  Cas.  154,  3  46  N.  W.  618,  9  L.R.A.  382  (referring 
L.R.A.(N.S.)  887.  to  the  organization  of  a  new  county 

20.  Ex  parte  Selma,  etc.,  R.  Co.,  45  through  proceedings  initiated  by  pe-' 
Ala.  696,  6  Am.  Rep.  722.  tition  of  electors). 

1.  Peny  County  v.  Conway  County,  3.  People  v.  McFadden,  81  Cal.  489, 
52  Ark.  430,  12  S.  W.  877,  6  L.R.A.  22  Pac.  851,  15  A.  S.  R.  66;  Walsh  v. 
665;  People  V.  McFadden,  81  Cal.  489,  Commonwealth,  89  Pa.  St.  419,  33 

22  Pac  851, 15  A.  S.  R.  66  j  People  v.  Am.  Rep.  771.  j 
County  of  Glenn,  100  Cal.  419,  35  Pac.     4.  People  «.  Kennedy,  207  N.  T. 
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has  been  said  that  the  legislature  nniy  abolish  a  county,*  this  right 
has  been  doubted  and  the  authority  therefor  criticised,  and  the  rule 
stated  that  where  a  county  is  recognized  and  adopted  as  such  by  the 
constitution  of  the  state,  it  cannot  be  abrogated  or  alienated  by  legis- 
lative act.'  Even  the  right  of  the  state  itself  as  against  a  county  so 
recognized  has  its  limitations,  for  it  has  been  hold,  where  the  existence 
of  a  county  has  been  recognized  by  every  department  of  the  state 
government,  and  it  has  been  invited  and  encouraged  to  act  in  its 
municipal  capacity,  and  has  so  acted,  that  public  policy  and  prin- 
ciples of  law  require  that  it  be  estopped  from  questioning  the  manner 
of  the  passage  of  the  legislative  act  creating  the  county.'  This  rule 
does  not,  however,  extend  so  far  as  to  legalize  the  creation  of  a  new 
county  when  the  statutory  or  constitutional  requirements  were  not 
fulfilled* 

8.  Constitutionality  of  Acts  Creating  New  Counties. — An  act  cre- 
ating and  providing  for  the  original  organization  of  a  new  county 
is  not  within  a  prohibition  of  a  constitution  against  special  and  local 
legislation.*  While  the  legislature  cannot  legislate  out  of  office  any 
constitutional  officer,  where  the  purpose  of  the  act  is  to  accomplish 
this  alone,  still,  where  the  power  is  given  to  the  legislature  by  the 
constitution  to  legishxte  upon  any  specific  subject-matter,  and  in  strict 
conformity  to  the  power  it  does  legislate,  and  this  has  the  incidental 
effect  of  abolishing  certain  offices  held  by  the  incumbents  under  the 
general  provisions  of  the  constitution,  such  ofilcers  will  be  presumed 
to  have  been  elected  and  to  have  accepted  their  offices  subject  to  the 
exercise  of  the  constitutional  right  and  authority  in  the  legislature 
to  dispense  with  the  office  holders,  as  the  incidental  effect  of  the  pas- 
sage of  the  act  creating  the  new  county.  Ilcnce  the  constitutional 
power  of  the  legislature  to  create  counties  cannot  be  abridged  by  a 
general  provision  that  the  legislature  shall  not  legislate  out  of  office 
any  constitutional  ofiicer.*'*  It  is  clear  that  the  legislature  in  estab- 
lishing a  new  county  must  comply  with  the  constitutional  require- 
ments.   If  it  does  not  its  act  is  of  no  effect;     and  in  the  compro- 

533,  101  N.  E.  442,  Ann.  Cas.  1914C  925,  73  N.  W.  631,  35  L.K.A.  745. 
()16.  8.  Armstrong  v.  State,  29  Okla.  161, 

Note;  20  A.  8.  It.  679,  680.  116  Pac.  770,  Ann.  Cas.  1913A  565. 

5.  Perrv  County  r.  Conway  Couulv,  9.  People  i;.  McFadden,  81  Cal.  489, 
52  Ark.  4';J0,  12  S.  W.  877,  G  L.R.A.  22  Pac.  851,  15  A.  S.  R.  66;  People 
665;  Coles  v.  County  of  Madison,  v.  Glenn  Couutv,  100  Cal.  419,  35  Pac. 
Breese  (III.)  154,  12  Am.  Dee.  ICl.  302,  38  A.  S.  R.  305. 

Note:  20  A.  S.  R.  677.  10.  Conner  v.  Gray,  88  Miss.  489,  41 

6.  McDonald  v.  Doast,  11  Idaho  14,  So.  186,  9  Ann.  Cas,  120. 

81  Pae.  60,  69  L.R.A.  220.  11.  Bradley  v.  Powell  County,  2 

7.  People  V.  Altaras  County,  G  Idaho  Humph.  (Tenn.)  428,  37  Am.  Doc. 
418,  55  Pae.  1067,  44  L.R.A.  122.    See  563. 

also  State  v.  Crow  Winp;  County,  66     It  has  been  ruled  that  the  authority 
Minn.  519,  68  N.  W.  767,  69  N.  \V.  granted  by  the  constitution  to  create 
R.  C.  L.  Vol.  VJI.— 59.  929 
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ixiising  and  settling  an  indebtedness  created  by  a  county  before  cer- 
tain parts  of  it  were  taken  off  and  included  in  other  counties,  it  may 
authorize  the  governing  body  of  the  existing  county  to  act  also  for 
those  parts  of  the  county  which  had  been  separated  from  it.'*  While 
the  creation  of  a  new  county  is  a  legislative  and  not  a  judicial  func- 
tion, still  a  chancery  court  has  jurisdiction  to  prevent  a  violation 
of  the  constitution  and  laws  in  fixing  tJbe  boundaries  of  new  counties 
or  in  securing  to  the  old  counties  out  of  which  the  new  one  is  carved 
80  much  of  their  territory  as  is  declared  inviolable,  or  by  protecting 
such  other  rights  as  are  guaranteed  by  the  organic  law."  Quo  war- 
ranto is  the  common  law  mode  of  redressing  an  evil  like  that  of  seek- 
ing to  establish  a  county  under  an  unconstitutional  act,  but  under 
more  modem  practice  it  has  been  held  that  by  a  bill  in  chancery 
any  one  aggrieved  may  enjoin  the  proceedings.**  However,  leave 
to  institute  and  conduct  proceedings  in  the  nature  of  quo  warranto  to 
test  the  validity  of  proceedings  had  for  the  purpose  of  organizing 
a  county  will  not  be  granted  at  the  suit  of  a  private  relator  having 
no  interest  in  the  subject-matter  distinct  from  that  of  the  public.  In 
such  case  it  has  been  held  that  the  attorney  general  is  the  proper  party 
to  institute  and  conduct  the  proceedings.**  When  tiie  oi^anization 
of  a  county  is  irregular,  illegal,  or  fraudulent,  a  quo  warranto  will 
lie  against  the  persons  assuming  to  act  as  officers  of  such  organization, 
and  upon  the  hearing  such  an  organization  may  be  declared  to  be 
void.** 

9.  Effect  of  Change  of  Boondailes— Land  Titles  and  liens. — It 

is  a  general  principle  of  law  that  where  a  part  of  the  territory  and 
inhabitants  of  a  county  are  separated  from  it  by  annexation  to 
another,  or  by  the  creation  of  a  new  county,  the  remaining  part  of 
the  county  retains  all  its  property,  powers,  rights,  and  privileges, 
and  remains  subject  to  all  its  obligations  and  duties,  unless  some 
expteea  provision  to  the  contrary  be  made  by  the  act  authorizing 
the  separation.*'   So  it  has  been  held  that  where  county  lines  are 

new  conntieB  does  not  mean  to  re-  14.  Bradley  v.  Powell  Connty,  2 
organi2e  an  old  county  under  a  new  Humph,  (Tenn.)  428,  37  Am.  Dec. 
name,  but  that  rather  it  means  a  new  563.  See  also  14  L.RJ&..  469,  note, 
or  additional  county,  not  a  reorganiza-  15.  State  v.  Olson,  107  Minn.  136, 
tion,  rebounding  or  renaming  of  an  119  N.  W.  799,  21  L.E.A.(N.S.)  685 
old  county.  McDonald  v.  Doust,  U  and  note.  But  see  Quo  WABaAHTO  aa 
Idaho  14,  81  Pae.  60,  69  L.R.A.  220,     to  this  proceeding  generaliy. 

12.  Carter  County  v.  Siuton,  120  V.  16.  Armstrong  v.  State,  29  Okla. 
S.  517,  7  8.  Ct  650,  30  U.  S.  (L.  ed.)  161,  116  Pae.  770,  Ann.  Cas.  IfilSA 
701.  565. 

13.  State  ti.   Crow  Wing  County     Note :  20  A.  S.  R.  676. 
Commissioners,  66  Minn.  519,  68  N.     17.  Askew  v.  Hale  County,  54  Ala. 
W.  767,  69  N.  W.  925,  73  N.  W.  631,  639,  25  Am.  Rep.  730;  Peny  Connty 
35  LJI.A.  745;  Conner  v.  Gray,  88  o.  Conway  Connty,  52  Ark.  430, 12  S. 
UisB.  489,  41  So.  m  9  Ann.  Caa.  120.  W.  677,  6  L.R.A.  665;  Union  Town- 
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changed,  and  territoty  is  detached  from  one  county  and  attached  to 
another,  or  a  new  county  is  thus  formed,  the  county  acquiring  the 
territory,  or  the  new  county,  is  not  entitled  to  any  portion  of  the 
funds  of  the  old  county  from  which  it  was  detached,  when  the  statute 
detaching  the  territory  or  creating  the  new  county  is  silent  on  the 
Bubject.**  On  the  other  hand,  however,  the  formation  of  a  new  county 
gives  it  all  the  jurisdiction  ovor  the  territory,  and  the  persons  and 
property  of  individuals  within  it,  both  eivUiter  et  eriminaliter,  which 
the  old  county  out  of  which  the  new  one  was  formed  would  have 
possessed  had  the  new  county  never  been  erected ;  ^'  and  the  new 
county  is  entitled  to  the  propCTty  which  falls  within  its  boundaries.** 
Where  the  organization  of  a  new  county  is  provided  for  by  law,  the 
acts  of  the  officers  of  the  old  county  throughout  the  territory  desig- 
nated for  the  new  county,  done  after  the  passage  of  the  law  and 
before  the  ^organization  of  the  new  county,  are  valid,  because  until 
the  new  county  is  actually  organized  the  territory  remains,  prima 
facie  at  least,  subject  to  the  junsdiction  of  the  old  county.'  When, 
however,  the  organization  of  the  new  county  is  complete  the  juris- 
diction and  duties  of  the  oflBcers  of  the  old  county  over  the  ter- 
ritory included  in  the  new  cease,  and  the  administration  of  the  affairs 
of  tiie  new  county  should  henceforth  be  conducted  only  by  its  own 
officers.*  When  the  boundaries  of  counties  are  changed  all  deeds 
of  property  must  be  recorded  in  tJiat  county  where  the  land  lies  at 
the  date  of  recordation.*  But  the  lien  of  a  judgment  is  not  lost  by 
the  division  of  a  county  so  that  the  land  a^fected  by  the  lien  falls 
without  the  old  county,  in  the  absence  of  legislation  taking  away  the 
lien.  Nor  has  a  new  record,  in  such  case,  been  considered  neces- 
sary to  protect  the  grantee  against  subsequent  purchasers  without 
notice.^  Likewise  a  change  of  county  boundaries  after  land  has  been 
assessed  for  taxes  does  not  afifect  the  lien  of  the  tax  on  the  land ;  and 
Uie  collector  of  the  old  county  has  power  to  sell  the  land  to  enforce 
the  lien,  where  the  land  falls  to  another  county  by  reason  of  such 
change.' 

•hip  V.  Oakdale  Township,  30  Okla.     20.  Note:  39  I>.R.A.(N.S.)  285. 
708,  120  Pae.  968,  39  L.R.A.(N.S.)      1.  Clark  v.  Goss,  12  Tex.  395,  62 
284  and  note.  Am.  Dec.  531. 

Notes:  85  Am.  Dee.  101;  20  A.  S.  Notes:  85  Am,  Dec.  101;  20  A.  S. 
R.  677;  1  L.R.A.  757.  R.  680;  1  LJl.A.  757. 

18.  Askew  D.  Hale  County,  64  Ala.  2.  State  v.  Clevenger,  27  Neb.  422^ 
639,  25  Am.  Rep.  730.  43  N.  W.  243,  20  A.  S.  R.  674. 

Note :  20  A.  S.  R.  679.  S.  Garris(m  v.  Haydon,  1  J.  J. 

19.  Com.  V.  Meadors,  149  Ky.  769,  Marsh.  (Ky.)  222,  19  Am.  Dec.  70. 
149  S.  W.  1005,  Ann.  Cas.  1914B  345      4.  Davidson  v.  Root,  11  Ohio  98,  37 
and  note.  Am.  Dec.  411.   See  Judomentb  as  to 

Notes:  85  Am.  Dec.  101;  20  A.  S.  R.  when  they  operate  as  liens  generally, 
680.  5-  Moss  V.  Shear,  td  Cat  38,  85 

See  also  CaiiniTAL  Liw.  Am.  Dec.  94. 
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10.  Liabilities  and  Their  Apportionment. — When  a  new  county  is 
carved  out  of  the  territory  of  adjoining  counties,  the  legislature 
has  sole  power  to  determine  to  what  extent  the  residents  of  the 
detached  portions  shall  bear  the  burden  of  the  indebtedness  of  the 
counties  to  which  they  formerly  belonged;  and  in  the  absence  of 
legislative  provision,  the  new  county  will  be  entirely  freed  from  the 
indebtedness  of  the  county  or  counties  from  which  its  territory  was 
taken.*  As  a  general  rule,  in  the  absence  of  statute  or  constitutional 
provision  to  the  contrary,  where  territory  is  annexed  to  a  county  or 
other  municipality,  it  is  liable  to  pay  its  proportionate  share  of  the 
existing  indebtedness  of  the  corporation  to  which  it  is  annexed ;  ^ 
and  under  constitutional  authority  it  has  been  held  that  whenever 
any  part  of  a  county  is  cut  oS,  and  attached  to  another  county,  such 
part  must  pay  its  ratable  proportion  of  all  of  its  then  existing  lia- 
bilities to  the  county  from  which  it  is  taken,  and  the  county  to  which 
it  is  attached  is  not  liable  to  pay  any  of  such  indebtedness.^  The 
earlier  doctrine  was  that  an  act  detaching  territory  must  apportion 
the  debt,  and  that  the  debt  could  not  be  subsequently  taken  from 
the  old  and  imposed  upon  the  new  county;  but  the  better  doctrine 
is  that  the  legislature  may  impose  the  debt  of  one  county  upon  another 
depending  upon  the  existence  of  a  moral  obligation  of  a  new  county 
or  of  a  county  receiving  new  territory  to  pay  part  of  the  old  debt, 
and  that  the  legislature  may  so  ordain  wheneva  it  finds  the  moral 
obligation  to  exist.'  A  provision  that  the  detached  portions  shall  be 
liable  for  their  pro  rata  share  of  the  debts  of  the  county  from  which 
they  were  taken  does  not  subject  the  new  county  to  contingent  lia- 
bility arising  out  of  a  breach  of  duty  of  one  of  such  other  counties.** 
Again,  the  legislature  may,  in  dividing  a  county,  relieve  the  personal 
property  of  the  detached  territory  from  all  liability  for  previous  debts 
of  the  county,  while  continuing  the  liability  of  all  the  other  prop- 
erty.^^  The  debts  of  a  county  contracted  during  a  valid  organiza- 
tion remain  the  obligations  of  the  county,  although  for  a  time  the 
organization  be  abandoned  and  there  are  no  officers  to  be  reached 

6.  Askew  V.  Hale  County,  54  Ala.  9.  Cnllman  Coonty  v.  Blount  Coun- 
639,  25  Am.  Rep.  730;  Union  Tp.  v,  ty,  160  Ala.  319,  49  So.  315,  18  Ann. 
Oakdale  Tp.,  30  Okla.  708,  120  Pae.  Gas.  322  and  note;  Ferry  County  v. 
968,  39  L.R.A.(N.S.)  284.  Conway  County,  52  Ark.  430,  12  S. 

Notes:  85  Am.  Dec.  101;  20  A.  S.  W.  877,  6  L.R.A.  665. 

R.  677;  1  L.R.A.  757.  Note:  20  A.  S.  E.  678. 

7.  Blake  v.  Jacks,  18  IdaJio  70,  108  10.  Askew  v.  Hole  County,  54  Ala. 
Pac.  534,  138  A.  S.  R.  177,  27  L.RJL  639,  25  Am.  Rep.  73d. 

(N.S.)  1147  and  note;  Union  Tp.  «.  Note:  20  A.  S.  R.  677. 

Oakdalo  Tp.,  30  Okhi.  708,  120  Pae.  11.  Ottawa  County  «.  Nelson,  19 

968,  39  I..R.A.(N.S.)  284.  Kan.  234,  27  Am.  Rep.  lOL 

8.  Blake  v.  Jacks,  18  Idaho  70,  108  Note:  20  A.  S.  B.  678. 
Pac.  534,  138  A.  S.  B.  177,  27  L.R.A. 

(N.S.)  1147. 
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by  the  process  of  the  courts.'*  As  the  rule  for  the  apportionment 
of  the  debts  and  property  between  the  two  counties  upon  division 
belongs  exclusively  to  the  legislature,  and  not  to  the  courts,  it  follows 
that  when  the  legislature  has  determined  how  the  debts  and  property 
shall  be  divided  and  apportioned,  the  courts  cannot  interfere.**  It 
has  been  held  that  if  an  attempt  to  create  a  new  county  out  of  a 
portion  of  the  territory  of  an  existing  county  results  in  the  organiza- 
tion of  a  de  facto  corporation,  which  is  subsequently  dissolved  in 
proceedings  brought  for  that  purpose,  the  original  county  is  not 
liable  for  debts  contracted  by  the  de  facto  corporation  during  its  exist- 
ence; and  that  the  old  county  in  such  a  case  is  pot  the  successor 
of  the  de  facto  county,  nor  does  it,  by  such  dissolution,  receive  ter- 
ritory or  property  from  the  de  facto  corporation,  which  carries  with 
it  the  obligation  to  pay  the  debts.'* 

11.  Classification. — Population,  if  not  limited  to  the  present,  may 
be  a  basis  of  classification  of  counties  for  the  purposes  of  legislation 
if  germane  to  the  purpose  of  the  law;  but  it  is  clear  that  if  this  or 
any  other  basis  of  classification  employed  bears  no  natural  relation  to 
or  connection  with  that  purpose  the  courts  will  not  uphold  the  classi- 
fication," since,  in  such  cases,  to  do  so  would  involve  a  violation 
of  the  usual  constitutional  provision  forbidding  special  legislation.'* 
And  so  it  is  a  well-established  rule  that  an  act  under  which  coun- 
ties are  classified  on  the  basis  of  population  does  not  fall  within 
a  constitutional  prohibition  against  local  or  special  laws,  or  conflict 
with  a  constitutional  provision  requiring  general  laws  to  have  uni- 
form operation,  where  the  classification  has  reasonable  relation  to 
the  purposes  and  objects  of  the  legislation,  or,  in  other  words,  is 
based  upon  a  rational  difference  in  the  necessities  or  conditions  found 
in  the  counties  placed  in  the  different  classes."  While  a  . trivial  differ- 
ence between  the  population  of  counties  may  not  justify  the  enact- 
ment of  a  general  law  which  shall  apply  to  one  and  not  to  the  other 

12.  Comanche  County  v.  Lewis,  133  Ohio  St.  90,  23  N.  E.  931,  21  A.  S.  R. 
U.  S.  198,  10  S.  Ct.  286,  33  U.  S.  772;  Sntton  v.  State,  96  Tenn,  696, 
(L.  ed.)  604.  36  S.  W.  697,  33  L.R.A.  589. 

13.  Note:  20  A.  S.  R.  677.  Notes:  4  Ann.  Gas.  661;  15  Ann. 

14.  Barnard  v.  Polk  County,  98  Cas.  857  et  seg.  And  see  Dougherty 
Minn.  289,  108  N.  W.  294,  6  UR.A.  v,  Anstin,  94  Cal.  601,  28  Pac.  834, 
(N.S.)  791.  29  Pae.  1092,  16  L.R.A.  161. 

15.  Strong  t>.  Digman,  207  HI.  385,  16.  Edmonds  v.  Herbrandson,  2  N. 
69  N.  E.  909,  99  A.  S.  R.  225;  Kraus  D.  270,  50  N.  W.  970,  14  L.R.A.  725. 
V.  Lehman,  170  Ind.  408,  83  N.  E.  714,  17.  Ex  parte  Owens,  148  Ala.  402, 
84  N.  E.  769,  15  Ann.  Cas.  849;  Mur-  42  So.  676,  121  A.  S.  K.  67,  8  L.R.A. 
ray  v.  Board  of  Commissioners  of  (N.S.)  888;  Pueblo  Coui^ty  v.  Smith, 
Ramsey  County,  81  Minn.  359,  84  N.  22  Colo.  534,  45  Pac.  357,  33  L.R.A. 
W.  103,  83  A.  S.  R.  379,  51  L.R.A.  465;  Givens  v.  Hillsborough  County, 
828;  State  u.  Westfall,  85  Minn.  437,  46  Fla.  502,  35  So.  88,  110  A.  S.  K. 
89  N.  W.  175,  89  A.  S.  R.  571  and  104;  Knopf  v.  People,  185  111.  20,  57 
note,  57  UR.A.  297;  State  «.  Ellet,  47  N.  E.  22,  76  A.  S.  R,  17;  Wanaer  «. 
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of  them,*'  it  is  clear,  nevertheless,  that  population  affords  the  most 
natural  basis  of  classification  and  is  the  one  generally  adopted  for 
the  purpose,  and  that  since  the  line  must  be  drawn  somewhere,  the 
courts  will  not  ordiniurily  interfere  with  the  legislative  will  or  dbcre- 
tion,"  or  the  propriety  of  the  classification  It  is  only  when  the 
classification  is  so  manifestly  arbitrary  as  to  evince  a  legislative  pur- 
pose of  evading  constitutional  provisions 'that  the  courts  may  and 
must  declare  the  classification  unconstitutional.*  Pursuant  to  the 
principle  stated,  a  classification  of  municipalities  on  the  basis  of  popu- 
lation is  valid  in  legislation  relating  to  their  incorporation,  form  of 
government,  and  methods  of  departmental  administration;  and  the 
classification  of  counties  by  population  is  authorized  in  some  juris- 
dictions for  the  purpose  of  fixing  the  compensation  of  county  officers, 
or  for  the  purpose  of  regulating  the  registration  of  voters  and  the 
conduct  of  elections,  or  the  selection  and  impaneling  of  jurors,  or 
in  relation  to  the  establishment,  jurisdiction,  and  procedure  of  inferior 
courts.'  It  baa  been  held  that  die  legislature  may  classify  every  new 
county  as  it  is  organized,  -according  to  the  best  information  at  its 
command,  until  such  time  as  it  can  fall  into  the  line  of  classification 
prescribed  by  the  general  law.* 

12.  Connty  Seat — ^The  county  seat  of  a  county  is  a  designated 
city  or  town  within  the  county  where  the  affairs  and  business  of  the 
county  are  administered  and  conducted.  It  is  there  that  the  county 
buildings  such  as  the  court  house  and  jail  are  erected;  and  there 
too  are  kept  all  the  county  records,  deeds,  and  odier  similar  docu- 
ments.* The  relocation  of  a  county  seat  is  a  matter  which,  in  the 
first  instance,  is  under  the  direct  control  of  the  legislature,'  and  in 
the  absence  of  constitutional  restrictions  the  legislature  may  change 
county  seats  at  pleasure.*  As  a  general  rule,  however,  the  manner 
in  which  the  rdocation  is  to  be  accomplished  is  provided  for  bj 

Hoos,  60  N.  J.  L.  482,  38  Atl.  449,  64  Pac.  931,  35  LJI.A.  188;  Sutton  «. 

A.  S.  R.  600;  SUte  v.  Bargus,  53  State,  96  Tenn.  696,  36  S.  W.  697,  33 

Ohio  94,  41  N.  E.  245,  53  A.  S,  R.  628.  L.R.A.  589. 

Kotee:  89  A.  S.  B.  581;  15  Ann.  Gas.  Note:  4  Ann.  Gas.  661. 

856.  2.  Note :  15  Ann.  Cas.  859  et  seq. 

18.  State  V.  Bargus,  53  Ohio  St  94,  3.  People  v.  McFadden,  81  Cal.  489, 

41  N.  E.  245,  53  A.  S.  R.  628.  22  Pac.  851, 15  A.  S.  R.  66;  Northern 
Note :  15  Ann.  Gas.  857.  Counties  Investment  Trust  v.  Sears, 

19.  Note:  15  Ann.  Cas.  857.  30  Ore.  388,  41  Pae.  931,  35  L.R.A. 

20.  Ex  parte  Owens,  148  Ala.  402,  188. 

42  So.  676,  121  A.  S.  B.  67,  8  L.R.A.  4.  In  re  Allison,  13  Colo.  625,  23 
(N.S.)  888;  State  v.  Westfall,  85  Pae.  820,  16  A.  S.  B.  224,  10  LJLA. 
Minn.  437,  89  N.  W.  175,  89  A.  S.  B.  790. 

571,  57  LJI.A.  297.  Note:  13  L.B.A.  174. 

1.  State  V,  Westfall,  85  Minn.  437,     6.  Edmonds  v.  Herhrandson,  2  N.  D. 
89  N.  W.  175,  89  A.  S.  R.  571,  57  270,  50  N.  W.-970,  14  L.R.A.  725. 
L.R.A.  297;  Northern  Counties  Invest-     6.  Harris  v.  Whiteside  County,  105 
ment  Trust  v.  Sears,  30  Ore.  388,  41  111.  445,  44  Am.  Bep.  808. 
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legislative  enactmont;  osually  the  determination  of  the  question 
is  left  to  the  qualified  electora  of  the  county,^  and,  frequently,  pro- 
vision is  znade  in  the  law  whereby  the  matter  of  chan^ng  a  county 
seat  is  initiated  by  a  petition  of  such  electors  * 

13.  Removal  from  and  Abandonment  of  Office. — General  matters 
relating  to  the  qualiiication,  appointment  or  election,  duties,  powers 
and  liabilities  of  public  officers  are  considered  under  another  subject 
heading  *  With  reference  to  the  removal  of  county  officers,  it  is  the 
rule  that  this  is  controlled  almost  entirely  by  constitutional  or  legi»- 
lative  provisions.**  This  power  vested  in  the  legislature  is  in  its 
nature  political,  and  has  reference  exclusively  to  the  polity  of  govern- 
ment, which  would  be  inherratly  defective  if  no  remedy  of  a  sum- 
mary nature  could  be  exercised  to  remove  from  office  a  person  who, 
after  his  election,  had  become  unfit  or  incompetent  to  perform  his 
official  duties.  So  the  causes,  charges,  notice,  investigation,  and 
manner  of  determination  and  removal  in  proceedings  relating  to 
county  offices,  are  matters  wholly  in  the  discretion  of  the  legislature.** 
The  policy  of  our  system  of  government  favors  appointments  to 
office  for  fixed  periods,  and  is  opposed  to  removals  at  will.*'  And  so 
it  has  been  held  that  the  power  of  the  county  board  to  dismiss  an 
elected  county  officer  from  office  exists  only  in  those  cases  specified 
by  statute;*'  and  under  a  constitutional  provision  that  persons 
i^pointed  to  ffil  vacancies  in  office  shall  hold  until  the  next  general 
election  and  the  qualification  of  their  successors,  it  has  been  held 
that  a  board  may  not  remove  at  pleasure  one  whom  they  had  appointed 
to  fill  a  vacancy  in  the  office  of  sheriff.**  Moreover,  removals  from 
office  under  implied  powers  are,  as  a  rule,  not  favored.**  Where, 

7.  Ex  parte  Owens,  148  Ala.  402,  8.  Ayres  v.  Moan,  34  Neb.  210,  51 

42  So.  676,  121  A.  S.  R.  67,  S  L.R.A.  N.  W.  830,  15  L.R.A.  501;  State  v. 

(N.S.)  888;  People  v.  McFadden,  81  Langlie,  5  N.  D.  594,  67  N.  W.  958,  32 

Cal.  489,  22  Pae.  851,  IS  A.  S.  R.  66;  L.R.A.  723;  State  tj.  Boyden,  21  S.  D. 

In  re  Allison,  13  Colo.  525,  22  Pae.  6,  108  N,  W.  897,  15  Ann.  Cas.  1122 

820,  16  A.  S.  R.  224,  10  L.R.A.  790;  and  note.   See  Statutes  as  to  legis- 

Market  v.  Sumter  County,  60  Fla.  328,  lation  initiated  by  petition  generally. 

53  So.  G13,  Ann.  Cas.  19120  690;  Me-  9.  See  Pitbuc  Officers. 

Donnld  v.  Doust,  11  Idabo  14,  81  Pac.  10.  State  v.  Meek,  148  la.  671,  127 

60,  69  UR.A.  220;  Ayres  «.  Moan,  34  N.  W.  1023,  Ann.  Cas.  1912C  1075,  31 

Neb.  210,  51  N.  W.  830, 15  L.R.A.  501;  L.R.A.(N.S.)  566. 

Blackwell  v.  Newkirk,  31  Okla.  304,  11.  People  v.  Staart,  74  Mich.  411, 

121  Pac.  260,  Ann.  Cas.  1913B  441;  41  N.  W.  1091, 16  A.  S.  E.  644. 

State  V.  Williams,  5  Wis.  308,  68  Am.  Note:  15  L.R.A.  99. 

Dec.    65.    In   determining   the   geo-  12.  Trainer  v.  Board  of  Auditors, 

graphical  center  of  a  county  for  the  89  Mich.  162,  50  N.  W.  809, 15  Ii.R.A. 

purpose  of  locating  the  county  seat  an  95. 

Indian  reservation  may  constitute  a  13.  Note:  15  L.R.A,  96. 

part  of  the  county.   Blackwell  v.  New-  14.  State  v.  Chatbum,  63  la.  659, 19 

Kiric,  31  Okla.  304, 121  Pac  260,  Ann.  N.  W.  816,  50  Am.  Rep.  760. 

Cas.  igi3E  441.  16.  Note:  15  L.B.A.  98. 
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however,  it  is  plain  that  the  power  to  remove  is  dearly  or  necessarily 
implied  by  the  nature  of  the  legislative  act,  as,  for  example,  in  the 
granting  of  a  power  to  appoint,  the  rule  does  not  apply.  As  to 
appointive  offices,  in  tJie  absence  of  a  constitutional  or  legislative 
prohibition,  the  power  of  removal  is  regarded  as  incident  to  the  power 
of  appointment.^'  Likewise,  removals  by  indirection  are  not  ordi- 
narily supported  by  the  courts.  Hence  a  board  of  county  commis- 
sioners cannot,  by  a  ministerial  or  legislative  act,  create  a  vacancy 
in  an  office  created  by  the  legislature."  It  is  sometimes  provided 
by  statute  that  a  county  office  shall  become  vacant  upon  the  absence 
of  the  incumbent  from  the  state  without  the  consent  of  the  board 
of  county  commissioners.^®  In  such  a  case,  and  in  a  case  where 
he  voluntarily  becomes  permanently  disabled  and  unfit  to  perform 
the  duties  of  his  office  by  absenting  himself  from  the  county,  he  ia 
regarded  as  having  constructively  resigned  his  office.^* 

in.  CorNTY  Officers  and  Boards 

14.  Powers  of  Counties  Generally. — Counties  being  created  for  pur- 
poses of  government,  and  authorized  to  exercise  to  a  limited  extent 

a  portion  of  the  power  of  the  state  government,  have  always  been 
held  to  act  strictly  within  the  powers  granted  by  the  legislative  act 
establishing  them.  Accordingly,  the  statute  is  to  them  their  funda- 
mental law,  and  their  power  is  only  coextensive  with  the  power  thereby 
expressly  granted,*"  or  necessarily  or  reasonably  implied  from  its 


16.  Trainor  v.  Board  of  Auditors,  89  336,  32  N.  E.  962,  36  A.  S.  R.  438, 18 
Mich.  162,50  N.  W.  809, 15  L.R.A.  95;  L.R.A.  832;  Stevens  v.  Henry  County, 
Newsom  t».  Cocke,  44  Miss.  352,  7  Am.  218  111.  468,  75  N.  E.  1024,  4  Aun.  Gas. 
Rep.  686.  136,  4  L.RA.{N.S.)  339  and  note; 

17.  Knox  County  v.  Johnson,  124  State  u.  Hart,  144  Ind.  107,  43  N.  E. 
Ind.  145,  24  N.  E.  148, 19  A.  S.  R.  88,  7,  33  L.R.A.  118;  Huntington  County 
7  L.R.A.  684.  u.  Hcaston,  144  Ind.  583,  41  N.  E.  457, 

18.  People  V.  Shorb,  100  Cal.  537,  43  N.  E.  651,  55  A.  S.  R.  192;  State 
35  Pae.  163,  38  A.  S.  R.  310.  v.  Dickinson  County,  77  Knu.  540,  95 

19.  People  V.  Shorb,  100  Cal.  537,  Pac.  392,  16  L.R.A.{N.S.)  476;  Jack- 
35  Pac.  163,  38  A.  S.  R.  310;  State  v.  son  County  v.  Kanl,  77  Kan.  717,  96 
Allen,  21  Ind.  516,  83  Am.  Dec  367  Pac.  45, 17  L.R.A.(N.S.)  552;  Breath- 
and  note.  itt  County  v.  Hammonds,  150  Ky. 

20.  Ex  parte  Selma,  etc.,  R.  Co.,  45  502,  150  S.  W.  661,  Ann.  Cas.  1914D 
Ala.  696,  6  Am.  Rep.  722;  Askew  r.  514  and  note;  42  L.R.A.(N.S.)  836; 
Hale  County,  54  Ala.  639,  25  Am.  Rep.  Dosdall  v.  Olmsted  County,  30  Minn. 
730;  Phronix  Carpet  Co.  v.  State,  118  96,  14  N.  "W.  458,  44  Am.  Rep.  185; 
Ala.  143,  22  So.  627,  72  A.  S.  R.  143;  Schweiss  v.  First  Judicial  Dist.  Court, 
Chase  v.  Boulder  County,  37  Colo.  268,  23  Nev.  226,  45  Pac.  289,  34  L.R.A. 
86  Pac.  1011,  11  Ann.  Cas.  483  and  602;  Champaign  Conntv  v.  Church,  62 
note;  Supervisors  of  Marshall  County  Ohio  St.  318,  57  N.  E.  50,  78  A.  S.  R. 
t>.  Cork,  38  lU.  44,  87  Am.  Dec.  282;  718,  48  L.R.A.  738;  Bailey  v.  Lawrence 
Millikin  v.  Edgar  County,  142  111.  528,  County,  5  S.  D.  393,  59  N.  W.  219,  49 
32  N.  E.  493,  18  L.R.A.  417;  Stevens  A.  S.  R.  881;  Spink  Countv  v.  Chi- 
«.  St.  Mary's  Training  School,  144  111.  vago.  etc.,  R.  Co.,  28  S.  D.  44, 132  N. 
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granted  powers.^  All  the  powers  with  which  the  county  is  intarusted 
are  the  powers  of  the  state,  and  all  the  duties  with  which  they  are 
charged  are  the  duties  of  the  state,^  and  hence  these  powers  and  priv- 
ileges may,  in  general,  be  changed,  modified  or  taken  away.'  Pursu- 
ant to  such  general  purposes  of  government,  a  county  has  power  to 
receive  and  hold  property,*  to  incur  debts  and  liabilities  within  statu- 
tory limits,'  to  make  contracts  through  its  lawfully  constituted  office^,* 
and,  generally,  to  manage  all  the  business  affairs  of  the  county.'  In 
general,  the  power  to  incur  obligations,  and  to  levy  taxes  on  the  people 
of  the  county  and  on  their  property,  is  given  to  counties  by  statute;  * 
but  this  is  a  power  that  must  be  exercised  only  in  the  furtherance  of 
county  or  public  purposes.'  The  right  of  a  county  to  compromise 
diluted  claims,  as  an  incident  of  its  power  to  sue  or  be  sued,  and  the 
restrictions  upon  this  right  where  it  exists,  are  considered  under 
another  title  heading.^*  Such  matters  as  relate  to  particular  officers, 

W.  675,  Add.  Cas.  1914A  1048  and  760,  134  A.  S.  R.  20 ;  Hanris  «.  White- 
note  ;  PiersoD  v,  MinDehaba  County,  28  side  County,  105  111.  445,  44  Am.  Rep. 

S.  D.  534,  134  N.  W.  212,  38  L.R.A.  808. 

(N.S.)  261  and  note;  Louisnlle,  etc.,  3.  Askew  ti.  Hale  County,  54  Ala. 

R.  Co.  V.  Davidson  County  Court,  1  639,  25  Am.  Rep.  730;  Champaign 

Sneed  (Tenn.)  637,  62  Am.  Dec.  424;  County  v.  Church,  62  Ohio  St.  318,  57 

Burnett  v.  Maloney,  97  Tenn.  697,  37  N.  E.  50,  78  A.  S.  R.  718,  48  LJlJL 

S.  W.  689,  34  L.R.A.  541;  State  v.  738. 

Superior  Court,  68  Wash.  660,  124  4.  See  infra,  par.  23. 

Pac.  127,  Ann.  Cas.  1913E  1076  and  5.  See  m/ra,  par.  26  c(  s«g. 

note;  Northern  Trust  Co.  v.  Snyder,  6.  See  infra,  par.  19. 


1,  Ex  parte  Selma,  etc.,  R.  Co.,  45  County  v.  Church,  62  Ohio  St.  318,  57 
Ala.  696,  6  Am.  Rep.  722;  HoUenbeck  N.  E.  50,  78  A.  S.  R.  718,  48  L.R.A. 
«.  Winnebago  County,  95  111.  148,  36  738;  Emery  County  v.  Burresen,  14 
Am.  Rep.  151 ;  County  of  Jackson  v.  Utah  328,  47  Pac.  91,  60  A.  S.  B.  898, 
Rendleman,  100  lU.  379,  39  Am.  Rep.  37  L.R.A.  732. 

44;  Stevens  v.  St.  Mary's  Training  9.  Montgomery  County  v.-  Ristin^ 
School,  144  lU.  336,  32  N."  E.  962,  36  124  Ind.  242,  24  N.  E.  990,  8  L.R.A. 
A.  S.  R.  438,  18  L.R.A.  832;  Dahnke  461;  Baltimore,  etc.,  R.  Co.  v.  Spring, 
V.  People,  168  lU.  102,  48  N.  £.  137,  80  Md.  610,  31  Atl.  208,  27  L.B.A.  72; 
39  Ij.BA.  197;  Stevens  v.  Henry  Cox  v.  Pitt  County,  146  N.  0.  584,  60 
County,  218  111.  468,  75  N.  E.  1024,  S.  B.  516, 16  L.R.A.(N.S.)  253;  State 
4  Ann.  Cas.  136,  4  L.R.A.CN.S.)  339;  v.  Nelson  County,  1  N.  D.  88,  46  N. 
People  V.  Ingersoll,  58  N.  Y.  1, 17  Am.  W.  33,  26  A.  S.  R.  609,  8  L.R.A.  283; 
Rep.  178;  Williamsport  v.  Common-  Shelby  County  v.  Tennessee  Centen- 
wealth,  84  Pa.  St.  487,  24  Am.  Rep.  nial  Exposition  Co.,  96  Tenn.  653,  38 
208;  Louisville,  etc.,  R.  Co.  v.  David-  S.  W.  694,  33  L.R.A.  717;  Lund  v. 
son  County  Court,  1  Sneed  (Tenn.)  Chippewa  County,  93  Wis.  640,  67  N. 
637,  G2  Am.  Dec.  424.  W.  927,  34  L.R.A.  131.   See  TijUTiON 

2.  Askew  V.  Hale  County,  54  Ala.  as  to  the  principles  generally. 

639,  25  Am.  Rep.  730;  Hunter  State  10.  See  Comprouisb  and  Sktilb- 
Bank  v.  Mills,  90  Ark.  10,  U7  S.  W.  usnt,  vol.  5,  p.  886. 
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B.  867. 

Note:  Ann.  Cas.  1913E  528. 


7.  See  infra,  par.  15. 

8.  Ex  parto  Selma,  etc.,  R.  Co.,  45 
Ala,  696,  6  Am.  Rep.  722;  Champaign 
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their  election  or  appointment,  specific  duties,  authority  and  liability; 
are  also  considered  elsewhere.'* 

15.  Nature  and  Scope  of  Authority  of  County  Boards. — The  board 
of  conamissioners  of  a  county  is  a  creature  of  the  statute,  and  is  vested 
with  and  possessed  of  just  such  powers,  rights,  privileges  and  fran- 
chises, corporate,  judicial,  legislative  and  ministerial,  as  the  statute 
confers  upon  it,  and  such  as  are  clearly  and  necessarily  implied  to 
enable  it  to  carry  out  and  accomplish  the  objects  and  purposes  of  ita 
creation.**  Pursuant  to  this  principle,  where  a  state  statute  confers 
an  extraordinary  power  on  a  board  of  county  commissioners  to  create 
a  new  liability,  and  provides  a  special  way  of  discharging  that  lia- 
bility, the  mode  prescribed  is  exclusive  of  all  others.**  While  in  iso- 
lated instances  the  county  court  is  charged  with  some  of  the  duties 
of  managing  the  affairs  and  business  of  the  county,**  in  general  the 
board  of  county  commissioners  is  charged  with  that  duty,  axid  is  in  a 
sense  ita  general  business  agent.**  As  such,  it  devolves  upon  the  board 

11.  See  Clbbkb  or  Courts,  vol.  5,  Lucas  County,  57  Ohio  St.  189,  48  N. 
p.  619;  PuBUO  OmcEBS;  Shesifts;  E.  882,  63  A.  S.  R.  710  j  Multnomah 
etc.  County  v.  Dekum,  51  Ore.  83,  93  Pac. 

12.  State  V.  Rogers,  107  Ala.  444, 19  821, 16  Aud.  Cas.  933;  Northern  Trust 
So.  909,  32  L.R.A.  520;  Hollenbeck  v.  Co.  v,  Snyder,  113  Wis.  516,  89  N.  W. 
Winnebago  Comity,  95  HI.  148,  35  Am.  460,  90  A.  S.  R.  867;  Grand  Island  & 
Rep.  151;  Stevens  v.  St.  Mary's  Train-  N.  W.  R.  Co.  v.  Baker,  6  Wyo.  369,  45 
ing  School,  144  ni.  336,  32  N.  E.  962,  Pac  494,  71  A.  S.  B.  926,  34  L.R.A. 
36  A.  S.  R.  438, 18  L.R.A.  832 ;  Dahnke  835. 

V.  People,  168  111.  102,  48  N.  E.  137,  39      In  some  jurisdictions  the  board  of 

L.R.A.  197;  House  v.  Montgomery  eommisaionera  of  a  county  is  a  body 

ounty,  60  Ind.  580,  28  Am.  Rep.  657;  corporate  and  politic,  and  as  such  has 

rant  County  v.  Bradford,  72  Ind.  all  the  duties,  rights  and  powers  inci- 

455,  37  Am,  Rep.  174;  Jay  Count?  v.  dent  to  corporations,  not  inconsistent 

Taylor,  123  Ind.  148,  23  N.  E.  752,  7  with  the  act  providing  for  its  organi- 

Ii.R.A.  160 ;  Tippecanoe  County  v.  zation.  Haag  v.  Vanderburgh  County, 

Mitchell,  131  Ind.  370,  30  N.  E.  409, 15  60  Ind.  511,  28  Am.  Rep.  654;  House 

L.R.A.  520;  Jasper  County  «.  Allman,  v.  Montgomery  County,  60  Ind.  580, 

142  Ind.  573,  42  N,  E.  206,  39  L.R.A.  28  Am.  Rep.  657.    And  see  supra, 

58;  State  v.  Hart,  144  Ind.  107,  43  par.  3,  5. 

N.  E.  7,  33  L.R.A.  118;  Huntington      13,  Wells  v.  Pontotoc  County,  102 

County  V.  Heaston,  144  Ind.  583,  41  U.  S.  625,  26  U.  S.  (L.  ed.)  122. 
N.  E.  457,  43  N.  E.  651,  55  A.  S.  R.      14.  Sears  v.  Stone  County,  105  Mo. 

192;  Zuelly  v,  Casper,  160  Ind.  455,  236,  16  S.  W.  878,  24  A.  S.  R.  378; 

67  N.  E.  103,  63  L.R.A.  133;  State  v.  Blades  v.  Hawkins,  240  Mo.  187,  112 

Dickinson  County,  77  Kan.  540,  95  S.  W.  979,  144  S.  W.  1198,  Ann.  Cas. 

Pac.  392,  16  L.R.A.(N.S.)  476;  Cum-  1013B   1082;   Keatley   v.  Sommen 

berland  County  v.  Pennell,  69  Me.  357)  County  Court,  70  W.  Va.  267,  73  S. 

31  Am.  Rep.  284;  Jefferson  County  v.  E.  706,  Ann.  Cas.  1913E  523. 
Grafton,  74  Miss.  435,  21  So.  247,  60      15.  People  v.  La  Salle  County,  84 

A.  S.  R.  516,  36  L.R.A.  798;  Hersey  HI.  303,  25  Am.  Rep.  461;  Hollenbeck 

ti.  Neilson,  47  Mont.  132,  131  Pac.  30,  v.  Winnebago  County,  95  111.  148,  35 

Ann.  Cas.  1914C  963;  State  v.  Nelson  Am.  Rep.  151;  Dahnke  v.  People,  168 

Cdunty,  1  N.  D.  88,  45  N.  W.  33,  28  lU.  102,  48  N.  E.  137,  39  L.B.A.  197: 

A.  S.  R.  609,  8  L.R.A.  283;  Jones  v.  Haag  v.  Board  of  Commissioners  of 
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to  construct  the  necessary  public  county  buildings;  to  hold  its  meetr 
in^  for  the  transaction  of  public  business  in  an  open  and  public 
manner,  and  as  provided  by  law;*'  to  make  all  necessary  and  law- 
ful contracts  for  public  work,  services  or  benefits;  ^*  to  care  for  and 
control  the  county  property,  subject  of  course  to  the  right  of  posses- 
sion in  other  officers  and  such  custody  in  them  aa  is  consonant  with 
tile  purposes  of  such  property  and  its  reasonable  use;"  in  most 
cases  where  money  is  due  or  owing  to  the  county,  to  compel  its  pay- 
ment by  suit,  If  necessary;  and,  generally,  to  take  all  proper  steps 
to  protect  the  rights  and  interests  of  the  county.*"  County  officers 
cannot  bind  the  county  by  acts  outside  the  scope  of  their  delegated 
authority  and  thus  impose  upon  the  county  duties  and  liabilities 
never  intended  to  be  borne  by  it;  ^  and  it  is  clear  also  that  they  can- 
not ratify  their  own  unlawful  acts,  either  directiy  or  indirectly.* 
A  board  of  commissioners  cannot,  unless  distinctly  authorized  by 
legislation,  incur  debts  or  make  engagements,  except  on  the  basis 
of  benefit  to  the  county  it  represents Nor  can  such  a  board  incur 
for  the  county  any  obhgation  beyond  its  income  previously  provided 
by  taxation.* 

Vanderburgh  County,  60  Ind.  511,  28  Beaufort  County,  146  N.  C.  534,  60 
Am.  Rep.  654;  Board  of  Commission-  S.  E.  418, 125  A.  S.  R.  489, 
«rs  of  Vigo  County  v.  Stout,  136  Ind.      17.  See  infra,  par.  17. 
53,  35  N.  E.  683,  22  L.R.A.  398;      18.  See  in/ra,  par.  19. 
Huntington  County  Commissioners  v.     19.  Dabnke  u.  People,  168  111.  102, 
Heaston,  144  Ind.  583,  41  N.  E.  457,  48  N.  E.  137,  39  L.KA.  197.   And  see 

43  N.  E.  651,  55  A.  S.  R.  192;  Zuelly  Coukts,  infra. 

V.  Casper,  160  Ind.  455,  67  N.  E.  103,  20.  ZueUy  v.  Casper,  160  Ind.  455, 
63  L.R-i.  133;  Kraus  v.  Lebman,  170  67  N.  E.  103,  83  L.RJL.  133. 
Ind.  408,  83  N.  E.  714,  84  N.  E.  769,  1.  Duncan  v.  Niles,  32  lU.  532,  83 
15  Ann.  Cas.  849;  State  v.  Ooldtbait^  Am.  Deo.  293;  People  v.  Johnson,  100 
172  Ind.  210,  87  N.  E.  133,  19  Ann.  lU.  537,  39  Am.  Rep.  63;  Clapp  v. 
Cas.  737;  Kincaid  v.  Hardin  County,  Cedar  County,  5  la.  15,  68  Am.  Dec. 
53  la.  430,  5  N.  W.  589,  36  Am.  Rep.  678  and  note ;  Jon^  v.  Lucas  County, 
236;  Collins  «.  Welch,  58  la.  72,  12  57  Ohio  St.  189,  48  N.  E.  882,  63  A.  S. 
N.  W.  121,  43  Am.  Rep.  Ill;  State  v.  R.  710.  See  also  Poblio  OmoBRS. 
Dickinson  Connfy,  77  Kan.  540,  95  2.  Miles  v.  Holt  County,  86  Neb. 
Pac.  392,  16  L.R.A.(N.S.)  476;  Cum-  238,  125  N.  W.  527,  27  L.R.A.(N.S.) 
berland  County  v.  Pennell,  69  Me.  357,  1130.  But  see  infra,  par.  22,  as  to  the 
31  Am.  Rep.  284;  Dosdall  v.  County  ratification  of  acts  where  power  exists 
of  Olmsted,  30  Minn.  96, 14  N.  W.  458,  but  is  defectively  or  irregularly  exer- 

44  Am.  Rep.  185;  Wehn  v.  Commis-  cised. 

sioners  of  Gage  County,  5  Neb.  494,  25  3.  State  v.  Dickinson,  44  Fla.  623, 
Am.  Rep.  497;  Jones  v.  Commission-  33  So.  514, 1  Ann.  Cas.  122,  60  L.R.A. 
«rs  of  Lucas  County,  57  Ohio  St.  189,  539;  Schmelzel  v.  Ada  County,  16  Ida- 
48  N.  E.  882,  63  A.  S.  R.  710;  State  ho  32,  100  Pac.  106,  133  A.  8.  R.  89, 
V.  Davis,  11  S.  D.  Ill,  75  N.  W.  897,  17  Ann.  Cas.  226,  21  L.R.A.(N.S.)  199. 
74  A.  S.  R.  780.  Note:  68  Am.  Dec.  293. 

16.  People  t>.  La  Salle  Comity,  84  4.  Crampton  v.  Zabiiskie,  101  U.  S. 
HL  303,  26  Am.  Rep.  461;  Waid  v.  601,  25  IT.  S.  (L.  ed.)  1070. 
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16.  Delegation  of  Legislative  Power  to  County  Boards. — ^In  some 
states  the  constitution  provides  that  the  legislature  shall,  by  general 
laws,  confer  upon  the  county  boards  such  powers  of  local  legislation 
and  administration  as  it  may  from  time  to  time  deem  expedient. 
Where  these  provisions  exist  the  granting  to  county  authorities  and 
courts  of  quasi  legislative  powers  and  functions  has  generally  been 
sustained.'  As  a  general  rule  a  county  board  posse^es  only  such 
pow^  of  legislation  in  purely  local  matters  as  are  delegated  to  it 
by  the  supreme  legislative  power.*  It  is  a  rule  that,  where  there  is 
an  express  constitutional  provision  that  the  legislature  shall  by  gen- 
eral and  uniform  laws  provide  for  certain  matters,  the  legislature 
cannot  delegate  its  powers  in  respect  to  those  matters  to  a  county 
board  of  commissioners; '  but  while,  in  general,  the  legislative  power 
cannot  be  delegated,  the  delegation  to  counties  of  the  power  to  make 
ordinances  relating  solely  to  matters  of  local  concern  is  an  exception 
to  the  gMi^ral  rule  and  is  not  unconstitutional.  This  exception  arises 
by  implication  from  the  immemorial  practice  which  has  recognized 
the  propriety  of  vesting  in  municipal  and  county  organizations  cer- 
tain powers  of  local  regulation  over  matters  in  which  the  persons 
within  such  organizations  are  especially  interested  and  in  regard  to 
which  they  are  supposed  to  be  especially  competent  to  judge.^  Under 
a  constitutional  provision  permitting  certain  legislative  powers  to 
be  delegated  to  the  board  of  county  commissioners,  it  has  been  held 
ihat  when  any  subject  of  legislation  is  intrusted  to  such  county  boards 
by  general  words,  they  acquire  a  right  to  pass  any  ordinance  neces- 
sary or  convenient  for  tlie  purpose  of  disposing  of  the  whole  subject 
so  committed  to  them,  and  for  that  purpose  have  all  the  powers  of 
the  state  legislature  over  the  subject,  unless  the  statute  restricts  the 
power  or  directs  its  exercise  in  a  certain  way.'  ■  But  since  a  county 
derives  its  authority  from  the  le^lature  it  ought  not  to  be  inferred, 
in  the  absence  of  clearly  expressed  terms  in  tlie  act  under  which 
the  county  is  organized,  that  the  legislature  has  delected  to  it  the 
power  to  legislate  concerning  its  local  affairs  in  such  way  as  to  super- 
sede general  laws  or  render  them  unnecessary.^^ 

6.  Ex  parte  Anderson,  134  Cal.  69,  113  Wis.  616,  89  N.  W.  460,  90  A.  S. 
66  Pae.  194,  86  A.  S.  R.  236;  Pueblo  R.  867. 

County  V.  Smith,  22  Colo.  534,  45  7.  Dougherty  v.  Austin,  94  Cal.  601, 
Pac.  357,  33  L.R.A.  465 ;  Territory  v.  28  Pac.  834,  29  Pac.  1092,  16  h.RJL 
Whitney,  17  Hawaii  174,  7  Ann,  Cas.  161  and  note. 

737;  Sartin  v.  SneU,  87  Kan.  485,  125  8.  Territory  v.  Whitney,  17  Hawaii 
Pac.  47,  Ann.  Caa.  1913E  384.  174,  7  Ann.  Cas.  737  and  note. 

Note :  16  LJl-A.  161.  9.  Lund  v.  Chippewa  County,  93 

See  also  Constitdtional  Law,  vol.  Wis.  640,  67  N.  W.  927,  34  LJl.A.  131. 


6.  Northern  Tnist  Co.  «.  Snyder,  174,  7  Ann.  Cas.  737;  Territoiy  «.  Ifo. 


fi,  p.  179. 


10.  Territory  ti.  Whitney,  17  Hawaii 
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17.  ICeetings  of  County  Boards. — The  board  of  county  commis- 
moners  can  only  act  as  a  body  and  when  in  legal  session  as  such ; 
but  when  so  in  session,  unless  the  statute  otherwise  provides,  the 
rule  is  that  a  majority  may  act**  Doubtless,  however,  mattras  of 
mere  detail  may  be  attended  to  by  one  or  more  of  the  commisEdonera 
outside  of  a  meeting  by  previous  authority  of  the  board,  or  such  act 
may,  in  some  cases,  be  ratified.  The  meetings  of  the  board  should 
be  held  in  public,^'  and  if  the  place  of  meeting  of  the  board  is  desig- 
nated by  law,  all  meetings  must  be  held  at  t^at  place  or  the  action 
of  the  board  will  be  invalid  and  of  no  effect.'*  The  board,  in  tlie 
absence  of  some  statutory  provision  to  the  contrary,  has  the  power, 
at  its  regular  session,  to  adjourn  from  day  to  day  or  to  adjourn  to 
meet  on  a  subsequent  day  in  such  term  until  the  business  before  it 
is  completed.**  And  the  same  rule  applies  to  special  meetings.'* 
Where  a  regular  meeting  of  a  board  of  commissioners  adjourns  to  a 
subsequent  day,  all  the  members  being  present,  each  member  is 
charged  with  the  duty  of  attending,  and  with  notice  of  any  lawful 
action  to  be  taken  at  such  adjourned  meeting;*'  and  anything  done 
at  such  meeting  within  the  power  of  the  board  is  not  rendered  invalid 
by  the  absence  of  some  of  the  members  if  there  is  a  quorum  present.'^ 
An  adjourned  meeting  operates  as  a  continuation  of  the  former  meet- 
ing of  the  board  at  which  the  order  of  adjournment  is  made,  and  any 
business  transacted  at  such  adjourned  meeting  is  as  legal  as  though 
it  had  been  transacted  at  the  meeting  or  session  of  which  the  later 
session  is  a  continuation.'* 

Candless,  18  Hawau  616, 13  Ann.  Caa.  So.  387,  33  L.R.A.  85  and  note. 

795.  15.  Kraus  v.  Lehman,  170  Ind.  408, 

11.  Jasper  County  v.  Allman,  142  83  N.  E.  714,  84  N.  E.  769,  15  Ann. 
Ind.  573,  42  N.  E.  206,  39  L.R.A.  58;  Caa.  849. 

Grand  Island  &  N.  W.  B.  Co.  «.  Baker,  16.  Stockton  «.  Powell,  29  Ka.  1, 10 
6  Wyo.  369,  45  Pac.  484,  71  A.  S.  R.  So.  688,  15  L.R.A.  42.  Special  meet- 
926,  34  L.R.A.  835.  ings  of  the  board  will  be  presumed  to 

12.  Commissioners  of  Allegheny  have  been  legally  called  unless  the  eon- 
County  V.  Lecky,  6  Serg.  &  R.  (Pa.)  trary  is  shown.  Tiemey  «.  Brown,  65 
166,  9  Am.  Dec.  418  and  note.  Miss.  563,  5  So.  104,  7  A.  S.  R.  679. 

In  this  connection  it  has  been  held  17.  Stockton  «.  Powell,  29  Fla.  1, 10 
that  a  provision  requiring  s  nnani-  So.  688,  15  L.R.A.  42. 
mons  vote  of  the  board  to  pass  an  or-  18.  Stockton  v.  Powell,  29  Fla.  1, 10 
dinance  refers  to  the  members  prei^nt  So.  688, 15  L.R.A.  42. 
and  not  to  the  entire  body  elected.  The  presumption  is,  that  all  the 
Sau  Christina  Inr.  Co.  v.  San  Fran-  supervisors  of  a  county,  or  at  least  a 
oisco,  167  Cal.  762,  141  Pac.  384,  52  quorum,  were  present  at  the  transae- 
L.R.A.(N.S.)  676.  tion  of  any  business.   Lacey  «.  Daviiy 

13.  Grand  Island  &  N.  W.  R.  Co.  v.  4  Mich.  140,  66  Am.  Dec  524. 
Baker,  6  Wyo.  369,  45  Pae.  494,  71  A.     19.  Kraos  v.  Lehman,  170  Ind.  408, 
S.  R.  926,  34  L.RA.  835.  83  N.  E.  714|  84  N.  B.  769,  15  Amu 

14.  Harris  v.  State,  72  Miss.  960, 18  Cas.  840. 
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18.  Judicial  Control  over  Acts  of  Officers  and  Boards. — As  to  boards 
of  commissioners  generally  it  is  a  rule  that  where  that  duty  does  not 
involve  judicial  action,  but  consists  in  the  performance  of  adminis- 
trative, ministerial  or  discretionary  powers,  no  appeal  lies  from  such 
action  unle^  it  is  expressly  autiiorized  by  statute.**  Where  county 
boards  are  acting  within  the  boundaries  of  their  discretionary  or  legis- 
lative powers,  the  courts  will  not  only  refrain  from  interfering  with 
the  passage  of  resolutions  and  orders  by  them,  but  will  also  refuse 
to  enjoin  the  enforcement  of  such  resolutions  and  orders,  except  in 
certain  cas^  where  they  are  unreasonable/  for  it  is  a  rule  that  in  the 
exercise  of  such  discretionary  or  legislative  powers  as  are  conferred 
upon  them  by  law,  counties  are  as  much  beyond  judicial  control  as 
other  municipal  corporations.'  It  is  only  where  they  are  violating 
the  plain  and  manifest  purpose  of  their  creation,  or  are  proceeding 
in  bad  faith,  that  a  court  should  interpose  its  authority  to  suspend 
their  proceedings.'  So  it  has  been  held  that  a  court  of  equity  can- 
not interfere  with  the  deliberations  or  the  action  of  the  board  of  com- 
missioners- over  a  matter  which  the  law  has  entrusted  to  them,  unless 
fraud  be  shown,  or  they  have  undertaken  to  allow  a  claim  which 
was  not  of  a  character  to  be  paid  by  the  coxmty.*  In  a  limited  num- 
ber of  jurisdictions  boards  of  county  commissioners  have  been  invested 
with  special  and  unusual  powers,  and  besides,  acting  in  ordinary 
matters  of  an  administrative  nature,  exercise,  at  tLmes,  certain  powers 
as  courts  of  limited  jurisdiction.*  Where  a  board  of  commissioners 
acts  in  a  judicial  capacity,  it  has  been  held  that  in  the  exercise  of 
such  powers  it  is  to  be  treated  as  a  court;  and  accordin^y  that  its 
judgments  rendered,  or  orders  made,  cannot  be  collaterally  impeached, 
and  that  the  principles  of  former  adjudication  are  applicable  thereto.* 

20.  Vigo  County  Com'rs  v.  Davis,  A.  S.  R.  438,  18  L.R.A.  832;  English 

136  Ind.  503,  36  N.  E.  141,  22  L.R.A.  v.  Smock,  34  Ind.  U5,  7  Am.  Kep. 

515;  Huntington  County  v.  Heaston,  215. 

144  Ind.  583,  41  N.  E.  457,  43  N.  E.      5.  English  v.  Smock,  34  Ind.  115, 

651,  55  A.  S.  R.  192;  Conant's  Appeal,  7  Am.  Rep.  215;  Huntington  County 

102  Me.  477,  67  AU.  564,  120  A.  8.  R.  v.  Heaston,  144  Ind.  583,  41  N.  E. 

512.  457,  43  N.  E.  651,  55  A.  S.  R.  192. 

1.  Stevens  v.  St.  Mary's  Training  See  also  Cunningham  v.  Squires,  2 
School,  144  111.  336,  32  N.  E.  962,  36  W.  Va.  422,  98  Am.  Deo.  770  (hold- 
A.  S.  R.  438,  18  L.R.A.  832;  English  ing  that  a  county  board  of  supervisors 
V.  Smoc^,  34  Ind.  115,  7  Am.  Bep.  invested  with  jurisdiction  in  the  mat- 
215.  ter  of  a  contested  election  is  an  in- 

2,  Stevens  t>.  St.  Mary's  Training  ferior  tribunal  within  the  meaning  of 
School,  144  111.  336,  32  N.  E.  962,  36  a  constitutional  provision  giving  the 
A.  S.  R.  438,  18  L.R.A.  832.  circuit  court  jurisdiction  to  review  up- 

3.  MeCord  v.  Pik^  121  111.  288,  12  on  certiorari  th«  proceedings  o£  such 
N.  E.  259,  2  A.  S.  R.  85;  EngUsh  v.  tribunals). 

Smo(^  34  Ind.  115,  7  Am.  Rep.  215.     6.  Huntington  County  v.  Heaston, 

4,  Stevens  v.  St.  Mary's  Training  144  Ind.  583,  41  N.  E.  457,  43  N. 
School,  144  lU.  336,  32  N.  £.  962,  36  651,  55  A.  S.  R.  192. 
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While  in  some  jurisdictions  it  is  a  rule  Oiat  where  the  duty  of  the 
commissioners  involves  judicial  action,  an  appeal  lies  from  its  judg<, 
ment  unless  the  right  of  appeal  is  denied  expressly,  or  by  necessary 
implication  from  the  statute  creating  the  duty,'  ordinarily,  in  the 
ease  of  special  statutory  tribunals  whose  proceedings  are  not  accord- 
ing to  the  course  of  the  common  law,  no  appeal  will  lie  from  their 
judgments  or  orders  unless  the  right  is  given  by  statute.' 

19.  Contracts  and  Uanner  of  Awarding. — Like  all  the  other  powers 
of  a  county,  the  power  to  contract  is  controlled  by  the  state  legisla- 
ture. Since  the  board  of  county  commissioners  is  the  medium  through 
which  county^affairs  are  conducted,  it  follows  of  necessity  that  &e 
contractual  power  is  vested  in  such  board.  While  county  commis- 
sioners have  no  contractual  powers  implied  from  the  nature  of  their 
office,  but  only  such  as  may  be  conferred  on  them  by  statute,'  their 
power  as  officers  may,  however,  be  implied  if  necessary  and  incident 
to  the  due  performance  of  powers  granted  or  duties  enjoined.** 
County  boards  are  usually  given  authority  to  make  all  contracts  neces- 
sary and  incident  to  the  management  of  the  interests  of  the  county, 
and  they  may  stipulate  as  to  the  manner  in  which  such  contracts 
are  to  be  performed.'*  Moreover,  such  officers  may  contract  with 
ministerial  officers  of  the  county  unless  such  contracts  are  prohibited 
by  statute.'*  The  statute  authorizing  a  contract  must  be  strictly 
pursued,  however,  or  the  contract  will  not  bind  the  county,**  unless 
the  failure  to  comply  with  the  requirements  of  the  statute  consists 
of  details  which  are  found  to  be  directory  only.**  In  awarding  county 
contracts  it  is  usually  provided  by  statute  that  the  work  be  given 
to  the  lowest  bidder.  This  method  embodies  three  vital  principles, — 
an  offering  to  the  public,  an  opportunity  for  competition,  and  a  basis 
for      exact  comparison  of  bids.    Of  ooursa  the  provision  that  the 

7.  Board  of  Commissicmers  of  Vigo  10.  Blades  v.  Hawkins,  240  Mo.  187, 
County  V.  Davis,  136  Ind.  503,  36  112  S.  W.  979,  144  S.  W.  1198,  Ann. 
N.  E.  141,  22  L.R.A.  615.  Cas.  1913B  1082  and  note. 

8.  See  Appeal  akd  Eabm,  toL  2,  11.  Jaekson  County  v.  Bendleman, 
p.  30.  100  111.  379,  39  Am.  Rep.  44;  Knapp 

9.  Stevens  v.  Henry  County,  218  v.  Swaney,  56  Md.  345,  23  N.  W.  162, 
111.  468,  75  N.  E.  1024,  4  Ann.  Cas.  56  Am,  Rep.  397;  Agua  Para  Co.  v. 
136,  4  L.R.A.(N.S.)  339;  State  «.  Las  Vegas,  10  N.  M.  6,  60  Poc.  208,  50 
Board  of  Commissioners  of  Newton  LJtA.  224;  United  States  Gypsum 
County,  165  Ind.  262,  74  N.  E.  1^91,  Co.  c.  Gleason,  135  "Wis.  539,  U6  N. 
6  Ann.  Cas.  468;  State  «.  Goldthait,  W.  238,  17  L.RA..(N.8.)  906. 

172  Ind.  210,  87  K.  E.  133,  19  Ann.  12.  Board  of  CommissionerB  of  Tip- 
Cas.  737;  State  v.  Board  of  Com'rs  of  pecanoe  County  «.  Mitchell,  131  Ind. 
Dickinson  County,  77  Kan.  540,  95  370,  30  N.  B.  409,  15  LJt.A.  620  and 
Pac.  392, 16  L.R.A.(N.S.)  476;  Pierson  note. 

«.  Minnehaha  County,  28  S.  D.  534, 134     IS.  Note:  68  Am.  Dec  292. 
N.  W.  212,  38  L.R.A.(N.S.)  261  and     14.  Blades  v.  Hawkins,  240  Mo.  187, 
note.  112  S.  W.  979,  144  S.  W.  1198,  Ana. 

Note:  27  L.RJi..(N.S.)  1128.  Cas.  1913B  1082. 
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contract  be  let  to  the  lowest  bidder  implies  the  furtlicr  requirement 
that  such  information  shall  be  put  within  the  reach  of  bidders  as 
will  enable  them  to  understand  the  offering  and  bid  intelligently, 
and  enable  the  representatives  of  the  county  to  know  who  is  the  lowest 
bidder;  but  it  has  been  held  that  a  change  in  a  matter  of  detail 
may  be  made  without  filing  plans  and  specifications  and  advertising 
for  proposals  as  required  in  letting  the  original  contract.''  It  is  a 
well  recognized  principle  of  the  law  that  the  members  of  a  county 
board  cannot  be  interested,  dir9ctly  or  indirectiy,  in  any  contract 
made  for  a  county  without  being  guilty  of  gross  violation  of  public 
duty,  and  liable  to  respond  therefor  in  damages  to  the  county  to 
the  full  extent  of  any  pecuniary  benefit  received  by  them  in  any 
event,  and  such  further  sum  as  the  county  may  have  lost  by  their 
imfaithful  conduct;"  and  it  follows  that  where  a  county  officer 
makes  a  contract  which  tends  to  a  violation  of  his  duty  to  the  public 
such  a  contract  is  utterly  void  and  of  no  effect.**  Reference  is  made 
to  another  subject  heading  for  a  full  treatment  of  the  principles 
relating  to  contracts  generally.** 

20.  Borrowing  Money. — ^Notwithstanding  the  narrow  range  of 
duties  and  limited  powers  of  counties,  in  some  jurisdictions  they 
have  for  a  long  time  exercised  the  implied  power  of  borrowing  money. 
In  many  counties  it  has  been  the  practice  for  county  commissioners 
to  borrow  money  from  banks  and  individuals,  giving  therefor  their 
promissory  notes  or  other  obligations.  This  has  been  done  to  meet 
unusual  outlays,  or  to  provide  for  a  deficit  in  the  treasury  caused  by 
an  insufficient  tax  levy,  or  delay  in  collecting  the  taxes  due.*®  But 
it  has  been  held  that  powers  conferred  on  a  board  of  county  commis- 
sioneis  by  the  general  law  of  the  state  do  not  include  the  power  to 
borrow  money;*  and  it  is  not  ordinarily  contemplated  that  current 
expenses  of  counties  are  to  be  met  with  borrowed  money.*  Moreover, 
the  power  to  borrow  money,  where  granted,  is  usually  limited,  either 
by  a  constitutional  or  a  legislative  provision,  to  one  contingency,  and 
that  is,  to  supply  casual  deficiencies  of  revenue,  unless  the  power  ia 
authorized  by  a  preliminary  vote  of  sanction  by  the  electors.  The 
authorities  are  in  harmony  in  denying  to  one  from  whom  money  has 
been  borrowed  by  a  county  without  authority  the  right  to  recover  on 

16.  Fones  Bros.  Hardware  Co.  u.  77  N.  E.  1041, 117  A.  S.  R.  391. 

Brb,  54  Ark.  645,  17  S.  W.  7,  13  19.  See  Contracts. 

LJt.A.  353.  20.  Williamsport  v.  Com.,  84  Pa. 

16.  Oibson   County   v.   Cincinnati  St.  4S7,  24  Am.  Bep.  208. 
Steam-Heating  Co.,  128  Ind.  240,  27  1.  Wells  v.  Pontotoc  County,  103 
N.  B.  612, 12  L.R.A.  502.  U.  S.  625,  26  U.  S.  (L.  ed.)  122. 

17.  Land,  Log,  etc.,  Co.  e.  Mclntyre,  2.  Butts  County  v.  Jadcson  Bank* 
100  Wis.  245,  75  N.  W.  964,  69  A.  U.  ing  Co.,  129  Ga.  801,  60  S.  E.  149, 121 
E.  915.  A.  S.  E.  244,  15  LJl-A-tN-S.)  667: 

Note:  27  L.RA.(N.S.)  1131.  Wells  v.  Salina,  119  N.  Y.  280,  23  N. 

18.  Cheney  v.  TTnroe,  166  Ind.  550,  £.  870,  7  L.R.A.  759.  - 
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the  original  contract  of  loan,  whether  this  be  by  note,  bond,  warrant, 
or  otherwise.  They  are  also  in  harmony  as  to  the  right  to  recover 
on  quantum  meruit  the  moneys  loaned  if  the  county  received  the 
bcnelit  of  the  money  by  'applying  it  to  the  payment  of  its  valid  indebt- 
edness. An  exception  to  titiis  statement  existe  where  the  county  has, 
by  recitals  in  the  contract  of  loan,  estopped  itself  from  asserting  that 
the  loan  is  invalid  and  not  according  to  law.  There  is  a  distinction 
between  applying  money  borrowed  to  the  payment  of  a  valid  indebt- 
edness and  its  use  in  the  payment  of  an  invalid  indebtedness.  In  the 
former  case,  if  the  county  receives  the  money  and  applies  it  to  a 
lawful  purpose  it  is  liable  on  an  implied  contract.  The  principle 
of  liability  in  such  a  case  rests  upon  the  theory  that  the  obligation 
implied  by  the  law  to  pay  does  not  originate  in  the  unlawful  contract, 
but  arises  from  considerations  outside  of  and  in  ascertaining  the 
quantum  of  liability  the  amount  of  the  loan  is  not  taken  into  account 
but  the  measure  of  recovery  is  the  money  actually  applied  to  lawful 
county  uses.  It  is  not,  however,  sufficient  that  the  money  was  used 
for  some  purpose  of  which  the  county  obtained  the  benefit,  but  it 
must  further  appear  that  the  indebtedness  paid  was  created  not  only 
for  something  of  which  the  county  has  received  the  benefit,  but  for 
some  purpose  for  which  the  county  was  autHorized  to  create  indebt- 
edness; as  otherwise  the  proper  provisions  restricting  the  power  of 
county  governments  would  be  frustrated  by  invoking  the  principle 
of  estoppel.  But  where  the  borrowed  money  is  used  to  pay  an  unlaw- 
ful indebtedness,  no  implied  contract  to  bind  the  county  is  raised 
thereby,  and  no  recovery  against  the  county  can  be  had.* 

21.  Contracts  Hade  by  Expiring  Board. — ^There  is  a  decided  con- 
flict in  the  authorities  on  tiie  question  as  to  the  validity  of  those 
contracts  of  an  expiring  board  of  commissioners  which  extend  into 
and  are  intended  to  operate  beyond  their  term  of  office,  and  into  the 
term  of  the  board  succeeding.  Some  of  tiie  cases  hold  that  such  con- 
tracts are  invalid,*  the  objection  being  that,  in  the  absence  of  an  affirm- 
ative showing  as  to  some  necessity  or  special  circumstances  showing 
that  the  public  good  is  subserved,  such  contracts  are  prejudicial  to  the 
public  interests  and  against  public  policy,  and  that  they  are,  there- 
fore, void.''  But  it  is  clear  that  if  a  board  of  county  commissioners 
has  express  power  to  make  a  particular  contract  at  any  time  during 
its  term  of  office,  a  contract  made  by  such  board,  in  accordance  with 

3.  Butts  County  v.  Jaekson  :3.';.king  Miss.  435,  21  So.  247,  60  A.  S.  R.  516, 
Co.,  129  Ga.  801,  60  S.  E.  149,  121  36  L.R.A.  798;  Picket  Publishing  Co. 
A.  S.  R.  244,  15  L.R.A.(N.S.)  567.  tj.  Carbon  County,  36  Mont.  188,  92 

4.  Millikin  v.  Kdgar  Couaty,  142  Pac  524,  122  A.  S.  R.  352,  12  Ann. 
HI.  528,  32  N.  E.  m,  18  Ii.R.A.  447;  Cas.  986,  13  L.R.A.(N.S.)  1115. 
Shddeo  v.  Butler  County,  48  Kan.      Note:  122  A.  S.  R.  358. 

356,  29  Pac.  759,  16  L.R.A.  257  and     6.  Note:  13  Ann.  Cas.  990l 
note:  Jefferson  Couiitv  v.  Grafton,  74 
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tlie  law,  a  short  time  before  the  expiration  of  its  t«rm  of  office  is  not 
contrary  to  public  policy,  and,  in  the  absence  of  fraud,  is  valid  and 
binding  upon  an  incoming  board  of  commissioners,  although  it  extends 
far  into  their  term  of  office.*  The  ground  upon  which  this  rule  ia 
based  is  that  a  board  of  county  commissioners  is  a  continuously  exist- 
ing corporation,  and,  consequently,  while  the  personnel  of  its  mem- 
bership changes,  the  corporation  continues  unchanged.  Its  contract 
being  (lie  contracts  of  the  board  and  not  of  itB  members,  it  follows 
that  those  contracts  extending  beyond  the  term  of  service  of  its  then 
members  are  not  invalid  for  that  reason.'  It  has  been  said  tliat  to 
hold  contracts  invalid  because  part  or  all  of  a  board  cease  to  exercise 
public  functions  would  be  to  put  these  corporations  at  an  enormous 
disadvantage  in  making  the  contracts  which  are  essential  to  the  safe, 
prudent,  and  economical  management  of  the  affairs  of  a  county .• 
The  members  of  a  board  of  county  commissioners  cannot,  however, 
contract  in  reference  to  matters  which  are  personal  to  their  succes- 
sors.' Thus  a  contract  by  which  a  board  of  county  commissioners 
attempts  to  employ  a  legal  adviser  for  a  period  of  three  years,  to 
commence  three  months  in  the  future  and  a^ter  the  time  for  the  elec- 
tion of  a  person  to  fill  -the  vacancy  caused  by  the  expiration  of  the 
term  of  office  of  one  member  of  the  board,  the  term  of  employment 
extending  over  a  period  during  which  all  the  members  of  the  board 
as  constituted  at  the  time  of  the  contract  will  retire  therefrom  unless 
re-elected,  is  against  public  policy  and  void.^**  In  this  as  in  many 
other  instances  of  seeming  (inflict,  a  statement  of  a  positive  and 
inflexible  rule  either  way  is  not  even  desirable,  for  much  depends 
upon  questions  of  duty,  expediency,  the  immediate  or  reasonable 
necessities,  and  otlier  particular  circumstances  of  the  case.  Under 
some  circumstances  the  right  to  legislate  prospectively  should  be 
upheld,  whereas  under  a  different  state  of  circumstances  it  should 
be  unhesitatingly  denied.  It  is  within  the  range  of  surmise  at  least 
to  conceive  of  a  rule  in  either  case  that  would  best  be  Iionored  in  the 
breach. 

22.  Irregular,  DefectiTely  Executed  and  Illegal  Contracts. — ^It  ia  a 
general  principle  of  almost  universal  application  that  whenever  a 
county  has  power  originally  to  do  a  particular  thing,  it  also  has  the 

8.  Manley  d.  Scott,  108  Minn.  142,  148,  23  N.  E.  752,  7  Lit.A.  160. 

121  N.  W.  628,  29  L,R.A.(N.S.)  652;  Notes:  29   L.EJL(NJS.)    656;  12 

Picket  Pub.  Co.  v.  Board  of  Com'rs  of  Ann.  Cas.  989. 

Carbon  County,  36  Mont.  188,  92  Pac,  10.  Jay  County  v,  Taylor,  123  Ind. 

524,  122  A.  S.  R.  352  and  note,  12  148, 23  N.  E.  752,  7  L.E.A.  160 ;  Picket 

Ann.  Cas.  986,  13  L.R.A.(N.S.)  1115.  Pub.  Co.  v.  Carbon  County,  36  Mont 

7.  Manley  «.  Scott,  108  Minn.  142,  188,  92  Pac.  524, 122  A.  S.  R.  352, 12 
121  N.  W.  628,  29  L.Rji..(N.S.)  652.  Ann.  Cas.  986,  13  L.RjL(N.S.)  1115. 

Note:  12  Ann.  Cas.  988.  Notes:  16  LJE.A.  257;  12  Ann.  Cas. 

8.  Note:  12  Ann.  Caa.  988  et  seq.  989, 

9.  Jay  Coonty  t>.  Taylor,  123  Ind. 
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power  to  ratify  and  make  valid  an  attempted  effort  to  do  such  thing, 
although  the  same  may  have  been  done  defectively,  informally,  and 
even  fraudulently,  in  the  first  instance.  Upon  the  strength  of  this 
principle  municipal  corporations  have  been  eetopped  from  deny- 
ing their  liability  to  pay  for  benefits  received,  in  some  cases  where 
there  was  no  contract  at  all,  and  even  in  cases  where  there  was  an 
absence  of  power  to  make  the  contract.**  "Where  a  county  receives  and 
retains  substantial  benefits  under  a  contract  which  it  was  authorized  to 
.make,  but  which  was  void  because  irregularly  executed,  it  is  liable  in 
an  action  brought  to  recover  the  reasonable  value  of  the  benefits 
Tooeived.*'  Likewise  a  county  employing  one  to  do  certain  work,  and 
accepting  it,  going  into  possession,  and  using  it  after  it  is  finished,  is 
liable  for  the  reasonable  value  of  the  work,  though  not  performed 
strictly  according  to  the  contract.'*  And  so,  where  a  contract  is  author^ 
ized,  but  it  is  proposed  to  do  the  work  in  an  unauthorized  manner, 
upon  seasonable  complaint  those  charged  with  making  the  contract 
may  be  compelled  to  execute  it  as  the  law  directs,  and  prohibited  from 
executing  it  in  any  other  manner.*'  If,  however,  a  contract  made  is 
illegal,  or  not  warranted  by  law,  and  is  beyond  the  poweza  of  the 
county,  however  beneficial  it  may  be,  the  public  ought  not  to  be 
estopped  to  deny  the  validity  of  the  contract.** 

IV.  COUKTY  PkOPERTY 

23.  Power  to  Hold  and  Dispose  of  or  Lease  County  Property.— 
Pursuant  to  the  general  purposes  stated,  a  county  has  power  to  pur- 
chase and  hold  real  and  personal  estate  necessary  for  the  use  of  the 
county.*'  A  county  may  also,  in  the  absence  of  a  statute  forbidding, 

11.  Hatdunson  ft  S.  B.  Go. «.  Board  1130 ;  Auerbach  «.  Salt  Lake  County, 
of  Com'n  of  Kingman  Connty,  48  23  Utah  103,  63  Pae.  907,  80  A.  S.  B. 
Kan.  70,  28  Pae.  1078,  30  A.  S.  B.  685;  Wmdel  v.  Spokane  County,  27 
273, 15  LilA.  401.  Wash.  121,  67  Pac  676,  91  A.  8.  B. 

Note:  68  L.BjL  202.  826. 

18.  Hntefainaon  &  S.  B.  Co.  «.  Board     Note:  68  Am.  Bee.  293. 
of  Com'rs  of  Kingman  Coonty,  48     lA  Harris  County  v.  Campbell,  68 
Kan.  70,  28  Pae.  1078,  30  A.  S.  B.  Tex.  22,  3  S.  W.  243,  2  A.  S.  B.  467. 
273,  16  L.B.A.  401.  16.  Flovezs  v,  Logan  Connty,  138 

Notes:  27  L.BA.(N.S.)  1123  :  39  Ey.  59,  127  S.  W.  512,  137  A.  S.  B. 
LBA.(N.S.)    72.     See   Ebtofpbl;  347. 

UuKiciKAL  CoBPORAXiOKS,  fts  to  the  16.  FlowoTS  V.  Logsn  Connfy,.  138 
application  of  the  prineiide  of  estojH  Ky.  59,  127  S.  W.  512,  137  A.  S.  B. 
pel  generally  to  eontraets  with  mome-  347 ;  Chehalia  Connty  v.  Hutcfacson,  21 
ipal  boaida  or  oorporations.  Wash.  82,  57  Pae. .  341,  76  A.  S.  B. 

13.  Connty  of  Ada  «.  Bnllen  Bxidgo  818;  Wendd  v.  Spokane  Connty,  27 
Co.,  5  Idaho  188,  47  Pac.  818,  95  A.  Wash.  121,  67  Pae.  676,  91  A.  S.  B. 
S.  B.  180;  ilowers  «.  Logan  Connty,  825. 

138  Ky.  69, 127  S.  W.  512,  137  A.  S.     Note:  27  LJIA.(N.8.)  1131. 
B.  347;  Miles  v.  Holt  Connty,  86  Neb.     17.  HoUinbed  v.  Winnebago  Conn- 
238,  125  N.  W.  527,  27  L.BA.(N.S.)  ty,  95  HI.  148,  35  Am.  Bep.,151;  MUl- 
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receive  and  hold  a  bequest  of  land  in  trust  for  the  benefit  of  public 
schools,^'  or  for  such  charitable  objects  as  may  be  germane  to  its 
corporate  purposes.^*  As  a  rule  a  county  cannot,  witibout  legielative 
authority,  dispose  of  real  property  after  it  has  been  acquired  and  do- 
voted  to  public  service,**  though  in  many  jurisdictions  counties  are 
expressly  or  impliedly  authorized  by  statute  to  sell  lands  not  needed 
for  public  purposes  *^  It  is  apparent  that  a  county  board  may  not, 
in  the  absence  of  statutory  auuiority,  make  a  lease  of  any  part  of  the 
county  property,  such  as  the  court  house,  to  be  used  for  private  pur- 
poses. The  county  buildings  are  public  property  held  by  the  county, 
but  in  trust  for  the  public  use,  and  a  board  of  commissioners  has  no 
poorer,  unless  expressly  delegated  to  it,  to  allow  such  property  to  be 
used  for  any  but  a  public  purpose.* 

24.  Exemption  from  Liens,  Executions  and  Garnishments. — As  a 
rule  no  lien  may  be  given  or  acquired  on  county  property  except  by 
virtue  of  some  statutory  authority  or  right.*  As  illustrative  of  this 
principle,  it  has  been  held  that  a  county  which  pays  the  claims  of 

ikin  e.  County  of  Edgar,  142  HI.  528,  or   charitable    purpose,   though  the 

32  N,  E.  493,  18  L.R.A.  447;  Dahnke  deed  is  taken  for  some  purpose  not 

«.  People,  168  111.  102,  48  N.  E.  137,  39  previously  pointed  out  or  authoriMd 

L.R.A  197;  Scott  v.  Hart,  144  Ind.  by  statute.  Raley  v.  Umatilla  County, 

107,  43  N.  E.  7,  33  L.R.A.  118;  Clapp  15  Ore.  172,  13  Pus.  890,  3  A.  S.  E. 

V.  Cedar  County,  5  la.  15,  68  Am.  142. 

Dec.  678  and  note;  Jefferson  County     Note:  14  L.R.A.  70. 

i;.  Grafton,  74  Miss.  435,  21  So.  247,     19.  See  Charities,  vol.  5,  p.  321. 

60  A.  S.  R.  616,  33  L.R.A.  798;      20.  Jefferson  County  v.  Grafton,  74 

Schweifls  v.  First  Judicial  District  Miss.  435,  21  So.  247,  60  A.  S.  R.  516, 

Court,  23  Nev.  226,  45  Pac.  289,  34  36  L.R.A  798. 

L.R.A.  602;  People  v.  Ingersoll,  58  21.  Dahnke  v.  People,  168  111.  102, 
N.  Y.  1,  17  Am.  Rep.  178;  Slegel  tJ.  48  N.  E.  137,  39  L.R.A.  197;  KeaUey 
Lauer,  148  Pa.  St.  236,  23  Atl.  996,  v.  Summers  County  Ct,  70  W.  Va. 
15  L.R.A.  547;  Louisville  &  N.  R.  Co.  267,  73  S.  E.  706,  Ann.  Cos.  1913E 
V.  Davidson  County  Court,  1  Sneed  52.3  and  note. 

(Tenn.)  637,  62  Am.  Dec.  424;  Bell  1.  State  v.  Hart,  144  Ind.  107,  43 
County  fl.  Alexander,  22  Tex.  350,  73  N.  E.  7,  33  L.R.A.  118  and  note. 
Am.  Dee.  268 ;  Kiser  v.  Douglas  2,  Board  of  Commissioners  of 
County,  70  Wash.  242,  126  Pac.  622,  Parke  County  v.  O'Conner,  86  Ind. 
Ann.  Cas.  1914B  721,  41  L.R.A.(N.S.)  531,  44  Am.  Rep.  338;  Bank  of  Idaho 
1066  and  note  (holding  that  a  county  v.  Malheur  County,  30  Ore.  420,  45 
may  acquire  an  easement  in  real  prop-  Pac.  781,  35  L.R.A.  141;  Buell  v. 
erty  by  prescription).  Arnold,  124  Wis.  65,  102  N.  W.  338, 

Note:  Ann.  Caa.  1913E  528.  4  Ann.  Cas.  100  and  note,  where  it  ii 

18.  BIoss  V.  Jackson  County,  170  held  that  a  county  is  not  a  "person" 
Mich.  607,  136  M.  W.  589,  Ann.  Cas.  within  the  meaning  of  a  statute  which 
191iA  1191  and  note;  Bell  County  v.  prorides  that  every  judgment,  when 
Alexandra',  22  Tex.  350,  73  Am.  Dec  properiy  docketed,  shall  be  ''a  lien  on 
268.  the  real  property  in  the  county  when 

Where  a  county  is  empowered  by  the  same  is  docketed   ...   of  every 
statute  to  purchase  and  hold  lands  person  against  whom  snch  judgment 
lying  within  its  own  limits,  it  may  ahall  be  rendered.* 
I^e  and  hold  property  for  a  public 
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laborers  and  materialmen  for  which  invalid  mechanics'  liens  have 
been  filed  on  a  county  bridge,  and  takes  an  assignment  thereof, 
acquires  no  rights  thereby  and  cannot  set  up  such  claims  or  the  pay- 
ment thereof  against  a  contractor  who  built  the  bridge.*  The  prop- 
erty of  a  county  is  not  subject  to  taxation  for  public  purposes.  There 
is  a  conflict  of  authority  as  to  the  liability  of  such  property  for  special 
assessments  for  local  improvement,  but  the  weight  of  authority  is  that 
in  the  absence  of  statutory  regulation  it  is  not  liable  to  such  an 
assessment*  Likewise  a  county  does  not  possess  property  liable  to 
execution  in  the  same  sense  that  an  individual  possesses  it,  since 
levying  upon  and  selling  the  properties  or  revenues  of  a  county,  or 
removing  them,  may  cause  irreparable  injury  to  its  inhabitants. 
Moreover,  a  county  as  one  of  the  political  divisions  of  a  state,  embody- 
ing in  a  s&am  its  sovereignty,  is  not  bound  by  general  words  in  a 
statute,  as  for  example  an  enumeration  of  property  exempt  from 
execution,  or  by  any  statute  restrictive  of  a  private  right,  title  or 
interest,  unless  it  is  expressly  named  therein.*  While  the  authorities 
upon  the  subject  are  not  entirely  uniform,  still  the  overwhelming 
weight  of  authority  is  in  favor  of  the  proposition  that  counties  are 
not  subject  to  garnishment.  Of  course  thd  legislature  may  make  the 
county  liable  to  such  a  proceeding,  but  the  intention  of  the  legislature 
to  do  so  will  not  be  inferred  from  the  fact  that  it  has  authorized  the 
county  to  be  sued.* 

25.  Reversion  or  Reconveyance  of  Lands  to  Donors. — ^It  is  a  gen- 
eral rule  that  where  a  citizen  of  a  county,  in  consideration  of  the 
location  of  the  county  seat  in  a  certain  place,  makes  a  donation  of 
land  to  the  county  for  its  buildings,  and  subsequently  the  county 
seat  is  removed  from  that  place,  the  county  must  reconvey  such  land 
to  the  donor.'  However  it  has  been  held  that  if  there  is  no  express 
provision  in  the  deed  for  a  reversion  of  title  in  case  the  land  should 
cease  to  be  used  for  county  purposes  the  land  will  not  reyert;  *  but  in 

3.  Bank  of  Idaho  v.  Malheur  Goun-  6.  State  v.  Tyler,  14  Wash.  495,  45 
ty,  30  On.  420,  45  Pac.  781,  35  L.R.A.  Fac.  31,  53  A.  S.  B.  878,  37  L.R.A. 
1^.  See  also  Bridqes,  vol.  4,  p.  200,  as  207  and  note. 

to  meelianics*  liens  on  public  bridges;  7.  Gaskins  v.  Williams,  235  Mo.  563, 
and  see  generally  Mechanics'  Lmsa.  139  S.  W.  117,  35  LJl.A.(N.S.)  C03 

4.  La  Grange  v.  Troup  Couaty,  132  and  note;  Lucas  County  Commission- 
Ga.  384,  64  S.  E.  267,  16  Ann.  Gas.  ers  v.  Hunt,  5  Ohio  St.  488,  67  Am. 
885  and  note;  Mt.  Sterling  v,  Mont-  Dee.  303. 

gomery  County,  152  Ky.  637,  153  S.      Note:  Ann.  Cas.  1933E  530. 

W.  952,  44  L.R.A.(N.S.)  57  and  note.  8.  Sumner  v.  Darnell,  128  Ind.  38, 
Note;  35  A.  S.  R.  113.  27  N.  B.  162,  13  L.R.A-  173;  Keatley 

See  Special  ob  Local  AssEsssiiafTS.  v.  Summers  County  Court,  70  W.  Va. 

5.  Emery  County  v.  Burresen,  14  267,  73  S.  E.  706,  Ann.  Cas.  1913E 
Utah  328,  47  Pac.  91,  60  A.  S.  R.  898,  523. 

37  L.R.A.  732.    See  Ezemftiohs,  as     Note:  35  L.R^.(N.S.)  603. 
to  their  nature  generally. 
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such  a  case  there  is  a  clear  moral  obligation  on  the  part  of  the  county 
either  to  give  up  the  property  or  to  make  compensation  therefor,  and 
if  it  refuses  to  do  either  the  donor  may  seek  the  aid  of  a  court  of 
chancery  to  enforce  his  rights.*  Of  course,  where  any  impediment 
exists  as  against  the  right  of  a  board  to  reconvey  such  property,  the 
legislature  may  direct  the  re-donation  of  the  lands  and  buildings  to 
the  donors  in  proportion  to  their  several  donations.^* 

V.  Debts  and  Liabilities 

26.  In  General. — In  seeking  to  ascertain  the  liability  of  a  county. 

whether  in  tort  or  contract,  it  must  be  remembered  that  counties  are 
but  political  divisions  of  the  state,  organized  as  a  part  of  the  machinery 
of  the  government  for  the  performance  of  functions  of  a  public 
nature,  and  that  as  such  they  partake  of  the  state's  immunity  from 
liability.^'  The  state  is  not  liable  except  by  its  own  consent,  and  so 
the  county  ia  exempt  from  liability  unless  the  state  has  consented. 
Speaking  generally,  it  may  be  said  that  counties  are  not  subject  to 
implied  common-law  liabilities  as  are  municipal  corporations.^*  The 
liabilities  of  counties,  whether  grounding  in  tort  or  on  contract,  are 
the  mere  cr^tures  of  the  statute.  The  assumption  of  the  powers 
conferred  and  of  duties  imposed  upon  them  is  wholly  involuntary, 
and  they  possess  no  power  and  can  incur  no  obligations  except  such 
as  are  specially  provided  for  by  statute,^'  and  then  only,  it  has  been 

9.  Lucas  County  Commissioners  v.  dnee  the  tax  levy,  is  uDConstitutional. 
Hunt,  5  Ohio  St.  488,  67  Am.  Dec.  303.  Board    of    Supen-isors    of  Warren 

10.  Hai-ris  v.  Supervisors  of  White-  County  v.  Cowan,  60  Miss.  876,  45 
side  County,  105  III.  445,  44  Am.  Rep.  Am.  Kep.  424;  Blades  v.  Hawkins,  240 
808.  Mo.  187,  112  S.  W.  979,  144  S.  W. 

11.  See  supra,  par.  6, 14  et  seq.         HQS,  Ann.  Cas.  1913B  1082  and  note; 

12.  Markey  v.  Queens  County,  154  Sears  v.  Gallatin  County,  20  Mont. 
N.  Y.  675,  49  N.  E.  71,  39  L.R«A,  46.  462,  52  Pac  204,  40  L.R.A.  406;  Prieh- 

Note:  68  Am.  Dec.  291.  ard  v.  Board  of  Commissioners  of 

13.  Daniel  v.  Putnam  County,  113  Morganton,  126  N.  C.  908,  36  S.  E. 
Qa.  570,  38  S.  E.  980,  54  L.R.A.  292;  363,  78  A.  S.  R.  679;  Cunningham  v. 
Nolan  V.  Cobb  County,  141  Ga.  385,  81  tTmatilla  County,  57  Ore.  517,  112 
S.  E.  124,  50  L.R.A.(N.S.)  1223  and  Pac.  437,  37  L.R.A.(N.S.)  1051;  JSx 
note;  Felker  v.  Elk  County,  70  Kan.  parte  Henderson,  51  8.  C.  331,  29  S. 
96,  78  Pac.  167,  3  Ann.  Cas.  156  and  E.  5,  40  L.R.A.  426. 

note;  Luchini  «.  Police  Jury,  126  La.      Note:  68  Am.  Dec.  292. 
972,  53  So.  68,  21  Ann.  Cas.  59  and      The    "demands,"    "aeconnts"  and 

note;  Hall  v.  Somerset  County,  82  Md.  "claims"  contemplated  in  the  statutes. 

618,  34  At!.  771,  51  A.  S.  R.  484,  32  which  prescribe  the  manner  of  their 

L.R.A.  449;  Messmore  v.  Kracht,  172  auditing  and  allowance,  by  boards  of 

Mich.  120,  137  N.  W.  549,  Ann.  Cas.  commissioners,    and    authorize  suits 

1914C  658  and  note.  thereon  if  allowance  ia  refused  by  the 

An  aet  of  the  legislature,  imposing  board,  are  manifestly  such  liabilities 

on  a  county  the  payment  of  attorney's  of  the  county  as  are  provided  for  hj 

services  rendered  to  private  individ-  some  statute.     Brabham   v.  Hincb 

nals,  in  a  successf  al  proceeding  to  re-  County,  54  UiaB.  363,  28  An.  Bep. 
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held,  when  the  statutes  are  substantially  complied  with  in  creating 
the  obligation.'*  While  the  powers  of  a  board  of  county  commis- 
sioners must,  as  a  general  rule,  be  exercised  in  the  manner  prescribed 
by  the  statute,  it  does  not,  however,  follow  that  under  no  circum- 
stances can  a  liability  be  created  when  the  statute  is  not  in  all  respects 
pursued,  or  when,  for  example,  some  members  of  the  board  are  guilty 
of  fraud  with  reference  to  some  part  of  the  transaction."  And  though 
there  be  some  defect  or  irregularity  in  its  proceeding  rendering  the 
particular  act  void,  the  legislature  may,  however,  in  a  proper  case 
authorize  the  correction  of  the  defect  For  example,  where  county 
bonds  are  issued  without,  as  prescribed  by  law,  submitting  the  ques* 
tion  of  their  issuance  to  the  voters  of  the  coun^,  and  as  a  result  such 
bonds  are  void  even  in  the  hands  of  bona  fide  holders,  the  le^lature 
may  nevertheless  cure  the  defect  by  authorizing  the  county  to  take 
up  the  old  bonds  and  issue  in  lieu  thereof  new  and  valid  bonds." 
A  county,  independently  of  the  statute,  is  bound  to  make  restitution, 
if  it  obtains  the  money  or  property  of  others  without  authority/' 
and  it  may  be  required  to  repay  sums  of  money  received  from  one  of 
its  officers,  which  were  illegally  collected  by  him  in  the  mistaken 
•belief  that  he  was  empowered  or  required  by  law  to  make  such  col- 
lection.'* And  so,  wher5  a  county  conveys  land  under  a  mistake  of 
title  and  makes  use  of  the  purchase  money,  upon  the  failure  of  title 
the  purchaser  may  recover  the  purchase  price."  The  courts  are  not 
agreed  as  to  the  liability  of  a  county  to  pay  an  attorney  appointed 
by  the  court  to  defend  indigent  persons.  That  the  county  must  pay 
an  attorney  appointed  by  the  court  is  maintained  in  some  juris- 
dictions; while  in  other  states  it  has  been  held  that,  in  the  absence 
of  statutory  authority  to  employ  an  attorney,  a  county  will  not  be 
liable  to  him  for  any  services  performed  under  such  appointment.^® 
27.  Power  to  Incur  Indebtedness.— 'The  power  to  incur  indebted- 
ness not  being  essential  to  the  purposes  and  object  of  the  creation  of 
counties,  it  has  been  held  that  they  have  no  authority  to  contract 
debts  binding  upon  the  body  or  individuals  residing  within  their 
limits,  without  an  express  grant  of  power  for  that  purpose.'  While 
the  l^islature  may  authorize  a  county  to  incur  an  indebtedness,  and 

352.   See  also  Jones  v.  Lncas  County,  Wall.  (U,  8.)  676,  19  U.  S.  (L.  ed.) 

67  Ohio  St.  189,  48  N.  E.  882,  63  A.  1040. 

B.  B.  710.  18.  Soderberg  v.  King  County,  15 

14.  Floyd  County  «.  AUen,  137  Ky.  Wash.  194,  45  Pac.  786,  55  A.  S.  B. 
675,  126  S.  W.  124,  27  LJl.A(N.S.)  878,  33  L.R.A.  670. 

1125.  19.  Note:  68  Am.  Dee.  293. 

15.  Anerbach  v.  Salt  Lake  Co  nty,  20.  See  Attobsxts  at  Law,  vol.  2, 
23  Utah  103,  63  Pac  907,  90  A  S.  B.  p.  1034  et  seq. 

685.  1.  Marshall  County  v.  Cook,  38  Hi. 

16.  Steines  v.  Franklin  Coimtj,  48  44^  87  Am.  Dec.  282.  But  see  ntpr^ 
Ko.  167,  8  Am.  Rep.  87.  per.  20,  as  to  borrovinff  aougr. 

17.  Karsh  v.  Fulton  County,  16 

9S1 


Digitized  by  Google 


COUNTIES 


7  B.  C.  li. 


a  county  is  bound  by  tlie  obligation  incurred  under  such  power,* 
this  power,  where  it  is  granted,  is  usually  limited  either  by  the  con- 
stitution or  by  statute  •  And  as  against  the  disability  of  a  constitu- 
tional prohibition  the  legislature  is  as  powerless  to  impose  on  a  county 
a  compulsion  to  incur  debt,  as  the  county  is  to  assume  it.*  Follow- 
ing the  general  rule  stated  it  has  been  held  ihaX  the  authority  to 
incur  indebtedness  does  not  carry  with  i^  by  implication,  l^e  power 
to  make  or  issue  negotiable  paper  of  any  kind;*  but  it  has  been 
held  that  where  a  county  is  authorized  to  make  certain  improve- 
ments the  expense  of  which  could  not  be  met  by  ordinary  taxation 
owing  to  the  limit  placed  thereon,  the  power  to  issue  bonds  as  th# 
most  common  means  known  to  the  law  for  meeting  such  expense 
was  impliedly  granted  by  tiie  authority  to  make  the  improvem^ta 
and  pay  therefor.*  Sometimes  it  is  provided  by  constitutional  pro- 
visions  that,  by  the  fiscal  policy  of  counties,  all  lawful  liabilities  must 
be  paid  out  of  the  revenues  raised  for  the  year  in  which  the  liabil- 
ities? are  incurred ; '  and  where  this  principle  prevails  no  d^arture 
from  this  express  course  is  allowable  except  in  some  states  in  cases 
of  loans  to  supply  a  casual  deficiency  of  revenue,*  or  in  case  of  debts- 
created  by  authority  of  a  previous  popular  vote.'  Even  when  th« 
people  are  authorized  to  vote  on  an  indebtedness  the  amount  is  some- 
times limited  by  the  constitution,^*  but  where  the  constitution  does 
not  require  that  tiie  legislature  shall  impose  a  limitation  upon  expendi- 

2.  Ex  parte  Selma,  etc.,  B.  Co.,  45     6.  Martin  v.  Tyler,  4  N.  D.  278,  60 
Ala.  696,  6  Am.  Bep.  722;  State  v.  N.  W.  398,  25  L.BA.  838. 
CorneD,  53  Neb.  556,  74  N.  W.  59,  68     7.  Bntts  County  v.  Jackson  Banking 

A.  S.  E.  629.  39  L.R.A.  513.  Co.,  129  Ga.  801,  60  S.  E.  149,  121 

3.  Daniel  v.  Putnam  County,  113  A.  S.  B.  244,  15  L.B.A.(N.S.)  5U7; 
Ga.  570,  38  S,  E.  980,  54  L.R.A.  292;  Montgomery  Comity  Fiscal  Court  u. 
Barnard  v.  Knox  County,  105  Mo.  382,  Trimble,  104  Ky.  629,  47  S.  W.  773,  42 
16  S,  W.  917, 13  L.R.A.  244,  overruled  L.RA.  738;  Grand  Island,  etc.,  R.  Ca 
on  another  point  in  Lamar  Water,  etc.,  v.  Baker,  6  Wyo.  369,  45  Pac.  494,  71 
Co.  V.  Lamar,  128  Mo.  188,  26  S.  W.  A.  S.  R.  926,  34  L.R.A.  835. 

1025,  31  S.  W.  756,  32  L.R.A  157;  8.  Butts  County  v.  Jackson  Bank- 
Martin  V.  Tyler,  4  N.  D.  278,  60  N.  W.  ing  Co.,  129  Ga.  801,  60  S.  E.  149, 121 
392,  25  L.R.A,  838;  Grand  Island  &  A.  S.  R.  244,  15  L.R.A.(N.S.)  667. 
N.  W.  R.  Co.  V.  Baker,  6  Wyo.  369,  45  9.  Butts  Countv  v.  Jackson  Bank- 
Pac.  494,  71  A.  S.  R.  926,  34  L.R.A.  ing  Co.,  129  Ga.  8*01,  60  S.  E.  149, 121 
835.  A.  S.  B.  244,  15  L.B.A.(N.S.)  667; 

Kote:  71  A.  S.  R.  952.  Montgomery   County   Fiscal  Ct  «. 

4.  Lake  County  v.  Rollins,  130  U.  Trimble,  104  Ky.  629,  47  S.  W.  773, 
S.  662,  9  S.  Ct.  651,  32  U.  S.  (L.  ed.)  42  L.E.A.  738;  Grand  Island,  etc.,  R. 
lOGO.  Co.  V.  Baker,  6  Wyo.  369,  45  Pac.  494, 

5.  Claiborne  County  «.  Brooks,  111  71  A.  S.  R.  926,  34  L.R.A.  835. 

IT.  S.  400,  4  S.  Ct.  489,  28  U.  S.  (L.      10.  Grand  Island,  etc.,  R.  Co.  ». 
ed.)  470;  People  v.  Johnson,  100  HI.  Baker,  6  Wyo.  369,  45  Pac  494^71 
637,  39  Am.  Rep.  63.  S.  R.  926,  34  L.R.A.  835. 
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tures  incurred  for  county  purposes,  the  legislature  has  plenary  power 
within  proper  county  purposes.** 

28.  Limitation  of  Amount;  Ifeaning  of  'indebtedness."— The  prin- 
cipal question  arising  under  constitutional  limitation  as  to  the  amount 
of  county  indebtedness  is  the  determination  of  the  scope  of  the  word 
"indebtedness."  The  word  "debt"  as  tlius  used  is  not  to  be  construed 
in  its  broiid  and  unrestricted  sense,  of  a  liability  by  one  person  to 
pay  money  or  other  thing  of  value  to  anotherj^*  but  it  has  been 
held  that  any  liability  which  is  not  to  be  discharged  by  money  already 
in  the  treasury,  or  by  taxes  to  be  levied  during  the  year  in  which 
the  contract  under  which  tiie  liability  arises  is  madoi  is  a  debt  within 
the  meaning  of  constitutional  limitations.**  Another  question  fre- 
quently arising  is  whether  an  obligation  imposed  by  statute  is  a  debt 
wiliiin  the  meaning  of  such  prohibitions.  The  decisions  are  not 
entirely  harmonious  on  this  question.  According  to  one  line  of  author- 
ities the  constitutional  inhibition  that  no  county  shall  create  any 
indebtedness  or  liability  which  shall  exceed  a  sum  fixed,  does  not 
imply  that  all  debts  and  liabilities  against  a  county  over  and  above 
that  sum  are  necessarily  obnoxious  to  that  provision ;  but  that  con- 
stitutional provisions  limiting  the  amount  of  county  indebtedriGss 
that  may  be  incurred  are  to  be  construed  as  having  reference  to  that 
class  of  debts  which  it  is  optional  with  the  county  court  or  otiier 
governing  body  of  the  county  to  incur.  They  are  not  to  be  taken  as 
having  reference  to.  compulsory  obligations  cost  on  the  county  by 
operation  of  law,  as  where  a  county  is  required  to  pay  its  ordinary, 
expenses.  Hence,  debts  and  liabilities  arising  out  of  such  matterrf, 
whatever  sum  they  may  amount  to,  cannot,  according  to  this  view, 
be  said  to  have  been  created  in  violation  of  such  a  constitutional  pro- 
vision.** According  to  another  line  of  authorities,  however,  no 
distinction  exists  between  debts  imposed  by  law  and  those  volun- 
tarily assumed,  within  the  meaning  of  constitutional  limitations  upon 
the  creation  of  county  indebtedness,  and  it  makes  no  difference 
whether  the  debts  are  incurred  for  necessary  current  expenses  or 

11.  Escambia  County  v.  Board  of  Notes:  71  A.  8.  R.  926,  952  ;  27 
PUot  Com're,  52  Fla.  197,  42  So.  697,  L.K.A.(N.S.)  1122  et  aeq. 

120  A.  S.  R.  196.  14.  Kauch  v.  Chapman,  16  Wash. 

12.  Butts  County  v.  Jackson  Bank-  568,  48  Pae.  253,  68  A  S.  B.  52,  36 
ing  Co.,  129  Ga.  801,  60  S.  E.  149,  121  L.R.A.  407. 

A.  S.  R.  244,  15  L.R.A.(N.S.)  567.        15.  Barnard  v.  Knox  Connty,  37 

13.  Hagan  v.  Umestone  County,  IHO  ^ed.  563,  2  L.R.A.  426;  Cunningham 
Ala.  544,  49  So.  417,  37  L.R.A.{N.S.)  v.  Umatilla  County,  57  Ore.  517,  US 
1027;  Butts  County  v.  Jackson  Bauk-  Pac.  437,  37  L.R.A.(N.S.)  1051: 
ing  Co.,  129  Ga.  801,  60  S.  E.  149,  Ranch  v.  Chapman,  16  Wash.  568,  48 

121  A.  S.  R.  244, 15  L.R.A.(N.S.)  567;  Pac.  253,  58  A.  S.  R.  52,  36  L.BJL 
Earlea  v.  WeUs,  04  Wis,  285,  68  N.  W.  407. 


964,  59  A.  S.  R.  886. 


Note:  71 A  8.  R.  953. 
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not.*'  According  to  this  view  it  has  been  held  that  Filaries  of  o£Bcen 
are  within  Constitutional  limitations  upon  the  creation  of  county 
indebtedness,  and  that  a  statute  requiring  a  judgment  against  a 
coun^  to  be  paid  by  taxes  does  not  contemplate  nor  include  a  tax 
in  excess  of  constitutional  limitations.^'  likewise,  a  county  cannot 
be  made  liable  for  a  debt  contracted  above  the  amount  fixed  by  the 
constitutional  limitation,  although  the  debt  is  for  ordinary  counQr 
expenses,  evidenced  by  county  warrants.^^  It  has  been  held  that  the 
letting  of  a  contract,  and  not  its  acceptance  and  the  issuance  of  war- 
ranto therefor,  marks  the  time  when  the  county  becomes  indebted, 
within  the  meaning  of  a  constitutional  provision  forbidding  it  to 
become  indebted  to  an  amount  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year,  where  the  statute  requires  an 
appropriation  to  be  made  for  the  contract  before  the  contract  is  let; 
at  least  where  the  contract  requires  the  work  thereunder  to  be  com- 
pleted witiiin  the  year  in  which  the  contract  is  let.**  In  determining 
whether  or  not  a  debt  will  exceed  the  constitutional  limitation  upon 
the  indebtedness  which  the  county  may  incur,  the  aggregate  amount 
of  the  contract  price  must  be  considered,  although  it  is  to  be  paid  in 
instalments  out  of  the  tax  levies  for  a  series  of  years." 

29.  Liability  for  Torts  Generally. — ^While  a  municipal  corporation 
is  liable  to  an  individual  in  certain  cases  for  a  failure  to  discharge 
its  corporate  duties  upon  the  ground  that  its  powers  have  been  granted 
at  the  special  solicitation  and  for  the  benefit  of  ito  citizens,  and  not 
so  much  to  aid  in  the  administration  of  the  state  government  as  for 
local  advantage  and  convenience,*  still  the  law  is  well  settied  that 
counties  being  organized  for  public  purposes,  and  charged  with  the 
performance  of  duties  as  an  arm  or  branch  of  the  state  govern- 
menty  are  never  to  be  held  liable  in  a  private  action  for  neglect  to 
perform  a  corporate  duty,*  or  for  acte  done  while  engaged  in  the 

16.  Barnard  v.  Knox  County,  105  188,  26  S.  W.  1025,  31  8.  W.  756, 
Mo.  382,  16  S.  W.  917,  13  L.R.A.  32  L.R.A.  157. 

244,  overruled  on  another  point  in  La-  19.  Trask  v.  Livingston  County,  310 
mar  Water,  etc.,  Co.  v.  Lamar,  128  Mo.  Mo.  582,  109  S.  W.  656,  37  LJLA. 
188,  26  S.  W.  1025,  31  S.  W.  756,  (N.S.)  1045. 

32  L.R.A.  157;  Orand  Island  &  N.  W.  20.  Hagan  «.  Limestone  County, 
R.  Co.  V.  Baker,  6  Wyo.  369,  45  Pac.  160  Ala.  544,  49  So.  417,  37  Lit.A. 
494,  71  A.  S.  R.  926,  34  L.R.A.  835.      (N.S.)  1027. 

17.  Grand  Island  &  N.  "VV.  R.  Co.  1.  Hollenbeck  v.  Winnebago  County, 
t>.  Baker,  6  Wyo.  3C9,  45  Pac.  494,  71  95  lU.  148,  35  Am.  Rep.  151;  Riddle 
A.  S.  R.  926,  34  L.K.A.  835.  v.  Merrimack  River  Locks  &  Canals, 

18.  Lake  County  v.  RoUins,  130  U.  7  Mass.  169,  5  Am.  Dee.  35 ;  Bailey  v. 
S.  662,  9  S.  Ct.  651,  32  U.  S.  (L.  ed.)  Lawrence,  5  S.  D.  393,  59  N.  W.  219, 
1060;  Barnard  v.  Knox  County,  105  49  A.  S.  R.  881.  See  MUHIOIFAL  COR- 
Mo.  382, 16  S.  W.  917, 13  L.R.A.  244,  porations. 

overruled  on  another  poiut  in  Lamar  2.  Askew  v.  Hale  County,  54  Ala. 
Water,  ete.,  Co.  «.  Lamar,  128  Mo.  639,  26  Am.  Bep.  730;  HoUenbeek  v. 
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p^ormance  of  such  duties,'  or  because  they  are  not  performed  in  a 
manner  most  conducive  to  the  safety  of  its  employees  or  tiie  public, 
unless  such  liability  is  expressly  iixed  by  statute.*  The  rule  is  dic- 
tated by  puMic  policy/  and  the  fact  that  counties  are  declared  by 
statute  to  be  m.unicipal  corporations  does  not  change  it  in  the  absence 
of  anything  in  the  statute  imp<^ing  any  additional  liability  *  The 
principal  ground  upon  which  it  is  held  that  counties  are  not  liable 
for  damages  in  actions  for  their  neglect  of  public  duty  is  that  they 
are  involuntary  political  divisions  of  the  state,  created  fpr  govern* 
mental  purposes,  and  are  organized  without  regard  to  the  consent 
or  dissent  of  the  inhabitants.  The  theory  upon  which  municipal 
corporations  proper  are  held  liable  in  saxh  cases  is  that  they  are  volun- 
tary associations,  created  and  organized  at  the  solicitation  of,  and 
with  the  free  consent  of,  the  inhabitants,  under  the  laws  of  the  state, 
and  that  the  benefits  accruing  to  the  people  by  such  incorporation 


Winnebago  County,  95  111.  148,  35  466 ;  Hughes  «.  Monroe  County,  147  N. 

Am.  Rep.  151;  Wood  v.  Boone  Coun-  Y.  49,  41  N.  E.  407,  39  L.R.A.  33. 

ty,  153  la.  92,  133  N.  W.  377,  Ann.  No  new  liability  for  torts  is  imposed 

Cas.  1913D  1070,  39  L.R.A.(N.S.)  168;  upon  a  county  by  a  statute  making  it  a 

Shawnee  County  v.  Jacobs,  79  Kan.  municipal  corporation  for  exercising 

76,  99  Pac.  817,  21  L.R.A.(N.S.)  2U9;  the  powers  and  disebargiDg  the  duties 

Downing  v.  Masou  County,  87  Ky.  of  local  government  and  the  admiois- 

208,  8  S.  W.  264,  12  A.  S.  R.  473;  tration  of  public  affairs,  and  providing 

Anne  Arundel  County  v.  Duvall,  54  that  actions  for  damages  for  any  in- 

Md.  350,  39  Am.  Rep.  393;  Riddle  v.  jury  to  any  property  or  rights  for 

Merrimack  River  Ix>eks  &  Canals,  7  which  it  is  liable  shall  be  in  the  name 

Mass.  169,  5  Am.  Dec.  35;  Doadall  v.  of  the  oounty.     Markey  v.  Queens 

Olmstead  County,  30  Minn.  96,  14  N.  County,  154  N.  T.  675,  49  N.  E.  71,  39 

W.  458,  44  Am.  Rep.  185;  Brabham  v.  L.R.A.  46;  Lefrois  v.  Monroe  County, 

Hinds  County,  54  Miss.  363,  28  Am.  162  N.  Y.  563,'  57  N.  E.  185,  50  L.R.A. 

Rep.  352;  Markey  v.  Queens  County,  206;  White  v.  Chowan  County,  90  N. 

154  N.  Y.  675,  49  N.  E.  71,  39  L.R.A.  C.  437,  47  Am.  Rep.  534;  Prichard  v. 

46 ;  White  v.  Chowan  County,  90  N.  C.  Board  of  Commissioners  of  Morgan- 

437,  47  Am.  Rep,  534;  Bailey  v.  Law-  ton,  126  N.  C.  908,  36  S.  E.  353,  78 

rence  County,  5  S.  D.  393,  59  N.  W.  A.  S.  R.  679. 

219,  49  A.  S.  R.  881  and  note;  Heigel  Notes:  68  Am.  Dec.  294  ;  45  A.  S. 

V.  Wichita  County,  84  Tex.  392,  19  E.  927  ;  39  L.R.A.  59. 

S.  W.  562,  31  A.  S.  R.  63.  4.  A^kew  v.  Hale  County,  54  Ala. 

Notes:  68  Am.  Dee.  294;  39  LJt.A.  639,  25  Am.  Rep.  730;  Kincaid  v. 

34.  Hardin  County,  53  la.  430,  5  N.  W. 

S.  Davis  «.  Ada  County,  6  Idaho  589,  36  Am.  Rep.  236;  Fry  v.  Albe-  • 

126,  47  Fac.  93,  95  A.  S.  R.  166  and  marie  County,  86  Va.  195,  9  S.  E. 

note;  Shawnee  County  v.  Jacobs,  79  1004,  19  A.  S.  R.  879. 

Kan.  76,  99  Pac  817,  21  L.R.A.(N.S.)  Notes:  39  L.R.A.  33;  2  L.E.A.(N.S.) 

209;  Downing  v.  Mason  County,  87  95  ;  23  LJR.A.(N.S.)  910. 

Ky.  208,  8  S.  W.  264, 12  A.  S.  R.  4f3;  6.  Downing  v.  Mason  County,  87 

Hite  V.  Whitley  County  Ct.,  91  Ky.  Ky.  208,  8  S.  W.  264, 12  A.  S.  R.  473. 

168, 15  8.  W.  57, 11  L.rt.A.  122;  Hill  6.  Markey  v.  Queens  County,  154 

V.  Boston,  122  Mass.  344,  23  Am.  Rep.  N.  Y.  675,  49  N.  E.  71,  39  L.R.A.  46; 

332  (dictum) ;  Reed  «.  Howell  County,  Bailciy  «.  Lawrence  County,  5  S.  D. 

125  Mo.  58,  28  S.  W.  117,  46  A.  8.  E.  393,  59  N.  W.  210,  49  A.  S.  B.  881. 
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compensate  them  for  iha  liability.'  Another  reason  is  that  since  a 
county  is  but  a  political  subdivision  of  the  state,  a  suit  against  the 
county  is,  in  effect,  a  suit  against  the  state,  and  that  therefore  an 
action  will  not  lie  without  the  consent  of  the  legislature*  But  some 
courts  allow  a  recovery  where  a  constitutional  right  is  invaded,  as 
where  it  can  be  construed  to  be  a  taking  of  private  property  without 
compensation,  or  where  the  constituiaon  provides  compensation  for 
property  damaged.*  In  some  jurisdictions  a  rather  vague  rule  has 
been  stated  to  the  effect  that  while  a  county  is  liable  for  injuries 
caused  by  negligence  in  the  performance  of  an  act  which  it  volun- 
tarily assumes  to  perform,  it  is  not  liable  where  the  act-  is  one  imposed 
by  law  and  in  the  performance  of  which  it  has  no  discretion.  This 
rule  is  not  very  clear  for  the  reason  (assuming  that  the  liability  may 
in  any  event  attach)  that  it  does  not  appear  why  there  should  be  any 
distinction  made  between  duties  which  are  negligently  performed, 
whether,  on  the  one  hand,  they  are  statutory  and  therefore  impera- 
tive, or  whether,  on  the  other,  they  are  of  a  discretionary  character." 
It  is  a  more  reasonable  rule  that  where  duties  are  imposed  on  a  county 
which  are  imperative,  and  not  merely  discretionary,  and  the  statute 
providing  therefor  fully  clothes  it  with  the  means  to  discharge  puch 
duties,  it  is  liable  for  failure  or  neglect  to  perform  them  in  accordance 
with  the  statutory  requirements.^*  In  other  articles  in  tliis  work  will 
be  found  a  specific  treatment  of  the  liability  of  a  county  for  damages 
caused  by  a  defective  bridge,"  or  defects  in  a  highway,'*  or  for  dam- 
age caused  by  a  mob.'* 

30.  Nuisances — Construction  of  Jails. — It  has  been  ruled  that  a 
county,  in  the  construction  of  a  public  work,  is  not  privileged  to 
commit  a  nuisance,  to  the  special  injury  of  the  citizens,  and  for  such 
act  is  liable  as  a  private  individual  in  damages,''^  or  it  may  be 

7.  Kincaid  v.  Hardin  County,  53  la.  Wash.  121,  67  Pac.  576,  91  A.  S.  R. 
430,  5  N.  W.  589,  36  Am.  Rep.  236;  825. 
Shawnee  County  v.  Jacobs,  79  Kan.  Note:  39  L.R.A.  63. 
76,  99  Pac.  817,  21  L.R.A.(N.S.)  209;  10.  Kincaid  v.  Hardin  County,  53 
Bailey  v.  Lawrence  County,  5  S.  D.  la.  430,  5  N.  W.  589,  36  Am.  Rep.  236. 
393,  59  N.  W.  219,  49  A.  S.  R.  881  11.  Eyler  v.  Allegany  County,  49 
and  note;  Burnett  v.  Maloney,  97  Md.  257,  33  Am.  Rep.  249;  Heilner  u. 
Tenn.  697,  37  S.  W.  689,  34  LJl.A.  Union  County,  7  Ore.  83,  33  Am.  Rep. 
541;  Heigel  v.  Wichita  County,  84  703. 

Tex.  392,  19  S.  W.  562,  31  A.  S.  R.     12.  See  BiODaBS,  vol.  4,  p.  225  el 
63.  aeq. 
Notes:  49  A.  8.  R.  887  ;  39  L.R.A.     13.  See  Higewats. 


8.  Heigd  V.  Wichita  County,  84  16.  Haag  v.  Yanderborgh  Cotuity, 
Tex.  392,  19  S.  W.  562,  31  A.  S.  R.  6(Hnd.  511,  28  Am.  Rep.  654 ;  Pierce  r. 
63.  Gibson  Coonty,  107  Tenn.  224,  64  8. 

9.  Chester  County  v.  Brower,  117  W.  33,  89  A.  S.  R.  946,  55  L3JL 
Pa.  St.  647,  12  Atl.  577,  2  A.  S.  R.  477.   See  Numahobb. 

713;  Wendel  «.  Spokane  County,  27 
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restrained  by  writ  of  injunction.'*  But  a  county  cannot  be  restrained 
from  constructing,  and  is  not  liable  to  special  damages  where  it  does 
construct,  a  necessary  public  building  near  private  residences,  such  as 
a  jail,  although  its  construction  may  tend  to  reduce  the  value  of 
property  in  the  immediate  vicinity  and  cause  some  mental  discom- 
fort to  the  immediate  neighbors.  All  that  can  reasonably  be  required 
is,  that  the  construction  and  management  be  such  as  to  occasion  as 
little  inconvenience  and  discomfort  to  those  living  near  as  is  consistent 
with  the  public  purposes  to  be  subserved.*' 

31.  Negligent  or  Tortious  Acts  of  Officers. — It  is  a  general  and  well 
established  rule  that  counties  are  not  liable  at  common  law  for  injui'ies 
resulting  from  the  negligence  of  their  officers  or  agents.**  And  when 
the  law  itself  imposes  a  duty  upon  the  board  of  county  commission- 
ers as  such,  and  they  are  not  appointed  thereto  by  the  county,  the 
county  will  not  be  responsible  for  their  breach  of  duty  or  for  their 
nonfeasance  or  misfeasance  in  relation  to  such  duty.**  It  is  also 
well  settled  that  a  county  is  not  liable  for  the  torts  of  its  officers  com- 
mitted outside  tlie  scope  of  their  authority;*^  except,  however,  when 

16.  Pierce  tJ.  Gibson  Comity,  107  County,  86  Va.  195,  9  S.  B.  1004,  10 
Tenn.  224,  64  S.  W.  33,  89  A.  S.  R.  A.  S.  B.  879. 

946,  55  L.R.A.  477.    See  Nuuakces     Notes:  68  Am.  Dec  295;  39  L3.A. 


17,  Burwell  v.  Vance  County,  93  N.  19.  Summers  v.  Daviess  County,  103 
C.  73,  53  Am.  Rep.  454.  Ind.  2G2,  2  N.  E.  725,  53  Am.  Rep. 

18.  Askew  V.  Hale  County,  54  Ala.  512;  Larkin  v.  Saginaw  County,  11 
639,  25  Am.  Rep.  730;  Sherboume  v.  Mich.  88,  82  Am.  Dec  63;  Schussler 
Taba  County,  21  Cal.  113,  81  Am.  v.  Board  of  Commissioners  of  Honne- 
Dec.  151;  Pitkin  County  Commission-  pin  County,  67  Minn.  412.  70  N.  W.  6, 
era  v.  BaU,  22  Colo.  125,  43  Pac.  1000,  G4  A.  S.  R.  424,  39  L.R.A.  75;  Terri- 
55  A.  S.  R.  117  and  note;  White  v.  tory  v.  Cascade  County,  8  Mont.  396, 
County  of  Bond,  58  lU.  297,  11  Am.  20  Pac.  809,  7  L.R.A.  105. 

Rep.  65;  Hollenbeck  v.   Winnebago  Thus  it  has  been  held  that  a  county 

County,  95  III.  148,  35  Am.  Rep.  151;  is  not  liable  for  injuries  resulting  from 

Jasper  County  v.  Allman,  142  Ind.  failure  of  its  county  commissioners  to 

573,  42  N.  E.  206,  39  L.R.A.  58;  over-  exercise  discretionary  power  under  the 

ruling  House  v.  Montgomery  County,  statute  which  authorized  them  to  make 

60  Ind.  580,  28  Am.  Rep.  657,  as  to  rule  certain  improvements  at  the  expense 

stated  in  text;  Packard  v.  Boltz,  94  of  the  county,  no  time  being  fixed  with- 

la.  277,  62  N.  W.  757,  58  A.  S.  R.  in  which  the  work  was  to  be  performed, 

396;  Beeks  v.  Dickinson  County,  131  nor  the  method  of  its  performance 

la.  244,  108  N.  W.  311,  9  Ann.  Cas.  being  in  any  way  prescribed,  but  leav- 

812,  6  L.R.A.(N.S.)  831;  Downing  v.  ing  Bie  matter  wholly  to  the  judgment 

Mason  County,  87  Ky.  208,  8  S.  W.  and  discretion  of  the  commissioners. 

264,  12  A.  S.  R.  473;  Moffitt  v.  Ashe-  Lehigh  Countv  v.  Hoffort,  116  Pa.  St. 

viUe,  103  N.  C.  237,  9  S.  E.  605,  14  119,  9  AU.  177,  2  A.  S.  R.  587. 

A.  S.  R.  810  and  note;  "Wood  v.  Tip-  Note:  68  Am.  Dec  295. 

ton  County,  7  Bast.  (Tenn.)  112,  32  20.  State  v.  Hart,  144  Ind.  107,  43 

Am.   Rep.   561;   Heigel  v,  WichiU  N.  E.  7,  33  L.R.A.  118;  Schussler  «. 

County,  84  Tex.  392,  19  S.  W.  562,  Hennepin  County,  67  Minn.  413,  70 

31  A.  S.  R.  63;  Fiy  v.  Albermarle  N.  W.  6,  64  A.  8.  R.  424,  39  UUJL 


generally. 
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the  county  itself  expressly  authorizes  such  act,  or,  when  done,  adopts 
and  ratifiea  it  and  retains  and  enjoys  its  henefite  and  peisists  in  so 
doing,  it  is  liable  in  damages.*  It  haa  been  said  that  the  powers 
and  duties  of  counties  bear  such  a  close  anfQogy  to  the  governmental 
functions  of  the  state  at  large,  that  as  well  might  the  state  be  held 
responsible  for-  the  negligent  acts  of  its  officers  as  counties.*  Further- 
more, where  the  duties  delegated  to  officers  elected  by  public  corpora- 
tions are  political  or  governmental,  the  relation  of  principal  and 
agent  does  not  exist,  and  the  maxim  respondeat  superior  does  not 
govern.'  However,  tiie  rule  that  counties,  being  political  subdivisions 
of  the  state,  are  not  liable  for  the  laches  or  misconduct  of  their  serv- 
ants has  no  application  to  a  neglect  of  those  obligations  incurred 
by  counties  when  special  duties  are  imposed  on  them,  or  where  they 
are  engaged  in  the  construction  of  a  private  enterprise;  for  it  has  been 
held,  that  under  such  circumstances  the  county  is  quoad  hoe  a  private 
corporation.*  The  distinction  between  municipal  corporations  proper 
and  counties  is  in  some  instances  ignored,  and  a  coimty  hAd  respon- 
sible for  the  negligence  of  its  officer.' 

VI.  Claims 

32.  PresentatioiL — ^It  is  generally  provided  by  statute  that  a  suit 

upon  a  claim  cannot  be  maintained  against  a  county  until  the  claim 
or  demand  has  been  presented  to  and  disallowed  by  the  board.*  This 
rule  is  founded  upon  the  propriety  of  giving  the  county  notice  of 
the  claim  and  an  opportunity  to  pay  wiUiout  suit;'  and  such  a 
requirement  is  designed  to  protect  the  board  from  importunities  to 

75 ;  Yiebahn  «.  Crow  Wing  Gouoty,  96  5.  Anne  Anmdel  County  Commit 

Uinn.  276,  104  N.  W.  1089,  3  URJl.  sionere  «.  Daekett,  20  Ud.  468,  83  Am. 

(N.S.)  1126.  Dec.  557. 

1.  Schussler  v.  Hennepia  County,  6.  Board  of  Commissioners  of  Hunt 
67  Minn.  412,  70  N.  W.  6,  64  A.  S.  R.  ington  County  v.  Heaston,  144  Ind. 
424,  39  L.R.A.  75:  Viebalm  v.  Crow  583,  41  N,  E.  457,  43  N.  E.  651,  55 
Wing  County,  96  Minn.  276,  104  N.  A.  S.  E.  192  and  note;  Board  of 
W.  1089,  3  L.R.A.(N.S.)  1126.  Com'ra  of  Jackson  County  v.  Nichols, 

2.  Hollenbeck  v.  Winnebago  Coun-  12  Ind.  App.  315,  40  N.  B.  277,  54  A 
ty,  95  III.  148,  35  Am.  Rep.  151;  Sum-  S.  B.  528;  Bibbins  v.  Clark,  90  la.  230, 
mere  v.  Daviess  County,  103  Ind.  262,  57  N.  W.  884,  59  N.  W.  290, 29  LILA. 
2  N.  E.  725,  53  Am.  Rep.  512;  Down-  278. 

ing  V.  Mason  County,  87  Ky.  208,  8  Note:  68  Am.  Dec.  296. 

S.  W.  264, 12  A.  S.  R.  473 ;  Dosdall  v.  7.  Board  of  Commissioners  of  Hunt- 

Olmstead  County,  30  Minn.  96,  14  N.  ington  County  v.  Heaston,  144  Ind. 

W.  458,  44  Am,  Rep.  185.  583,  41  N.  E.  457,  43  N.  E.  651,  55  A 

3.  Summers  v.  Daviess  County,  103  S.  R.  192  and  note;  Board  of  Com'is 
Ind.  262,  2  N.  E.  725,  53  Am.  Rep.  of  Jackson  County  v.  Nichols,  12  Ind. 
512;  Dosdall  «.  Olmsted  County,  30  App.  315,  40  N.  E.  277,  54  A.  S.  U. 
Minn.  96, 14  K.  W.  458,  44  Am.  Bep.  528;  Bibbins  v.  Clark,  90  la.  230,  57 
185.  N.  W.  884,  59  N.  W.  290,  29  hJ&JL 

4.  Note:  68  Am.  Dee.  296.  278;  Kiser  v.  Douglas  Coonty,  70 
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pass  on  claims  before  tittey  are  presented  in  such  a  way  as  to  be  con- 
sidered intelligently,  to  enable  it  to  guard  against  improper  charges, 
and  to  secure  taxpayers  against  abuses  in  the  allowance  of  claims.^ 
The  requirements  of  the  law  in  this  respect  range  from  the  presenta- 
tion of  a  demand  by  a  mere  written  statement  or  account,  giving 
the  nature  of  the  claim  and  identifying  it  so  as  to  bar  another  action,' 
to  the  presentation  and  filing  of  a  formal  and  authenticated  or  verified 
statement.  Sometimes  it  is  provided  that  no  claim  against  a  county 
shall  be  acted  upon  or  considered  by  a  county  board  unless  such 
claim  shall  have  been  made  and  presented  as  prescribed  by  the  stat- 
ute.*" And  there  is  some  conflict  as  to  whether  it  is  requisite  that  a 
claim  for  tort  or  negligence  be  presented  to  the  county  board  of 
auditing  before  a  suit  can  be  maintained  for  damages,  some  cases 
holding  that  it  is  absolutely  essential,  and  others  holding  the  contrary, 
and  ^t  it  would  be  improper  to  allow  the  county  officials  to  pass 
on  matters  involving  their  own  actions.^^.  It  has  been  held  that  stat- 
ates  requiring  the  presentation  of  claims  relate  only  to  such  claims, 
demands  and  accounts  as  are  capable  of  being  audited,  and  upon 
which  warrants  may  be  drawn,  and  that  they  do  not  apply  on  a 
claim  for  equitable  relief  or  where  it  is  sought  to  obtain  redress  or 
relief  against  a  threatened  injury  or  invasion  of  property.  Accord- 
inglyj  such  a  statute  does  not  apply  to  suits  against  a  county  to  enjoin 
an  interference  with  water  rights  or  to  quiet  title  to  real  estate.^' 
Moreover,  the  rule  as  to  presentation  of  claims  does  not  apply  to  such 
demands  as  are  legally  authenticated  or  determined  by  other  proceed- 
ings. For  example,  county  bonds  are  ascertained  claims,  not  in  any 
wise  depending  on  the  action  of  the  board  of  commissionerB  for  their 
validity,  and  such  board  has  no  power  to  audit  or  allow  them,  or  to 
disallow  them.* 

33.  Nature  of  Power  of  Boards — ^Reconsiderations. — The  courts  are 
not  agreed  as  to  the  nature  of  the  authority  vested  in  and  exercised 
by  county  boards  or  committer  charged  with  the  duty  of  auditing 
presented  claims,  some  of  the  courts  characterizing  it  as  executive, 
others  as  legislative,  and  others  as  judicial  or  quad  judicial.^*  Many 

Wash.  242,  126  Pae.  622,  41  Ul-A.  12.  Kiser  v.  DonglaB  Gonnty,  70 
(N.S.)  1066.  Wash.  242,  126  Pac  622,  Ann.  Cos. 

Note:  68  Am,  Dec.  296.  1914B  721,  41  L.BA..(N.8.)  1066. 

8.  Northern  Trust  Co. «.  Snyder,  113  18.  State  v.  HcGrillus,  4  Kan.  214, 
Wis.  516,  89  N.  W.  460,  90  A.  S.  B.  96  Am.  Dec.  169. 

B67  i-^  Hontington  Comity  v,  Heaaton, 

9.  Note:  6  L.RA.  665.  141  Ind.  583,  41  N.  E.  457,  43  N.  E. 

10.  Northern  Trust  Co.  «.  Snyder,  651,  55  A  S.  B.  192;  Land,  Log  ft 
113  Wis.  516,  89  N.  W.  460,  90  A.  8.  Lumber  Co.  e.  Mclntyre,  100  Wis.  258, 
E.  867.  75  N.  W.  964,  69  A.  S.  B.  925. 

11.  Notes:  68  Am.  Dee.  297|  39     Note:  55  A.  S.  B.  203,  201 
LJIA.  77. 
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of  the  courU  strongly  contend  that  in  settling  and  allowing  claims, 
such  bodies  do  not  act  judicially,  but  that  they  simply  recognize 
the  %  aUdity  or  invalidity  of  the  claim  as  a  charge  against  the  county.*" 
In  doing  this  there  is  nothing  essentially  comparable  to  a  judicial 
proceeding.  They  render  no  judgment  and  issue  no  execution.  Their 
duty  is  administrative  only,  and  is  merely  to  direct  payment  of  the 
accounts  by  the  proper  officer,  and  to  provide  him  with  the  necessary 
means  for  that  purpose  by  taxation ;  and  when  they  have  made  their 
allowance,  the  account  has  become  liquidated,  and  may  be  sued  with- 
out further  demand.'^  There  is  a  conflict  among  the  cases  as  to  the 
right  of  a  board  to  reconsider  its  action  as  to  the  allowance  of  a  claim. 
Most  of  the  courts  denying  the  right  base  their  holding  upon  the  view 
that  such  action  is  a  judicial  rather  than  an  executive  one,  and  that 
it  therefore  becomes  conclusive  not  only  upon  others,  but  upon  the 
board  itself.  In  other  jurisdictions,  the  action  is  held  at  b^it  to  be 
only  quasi  judicial,  and  therefore  subject  to  correction  by  a  subse- 
quent action  of  the  board.*'  Where  the  right  to  reconsider  is  upheld 
it  is  said  that  a  board  of  commissioners  cannot,  by  any  system  of 
rules  of  its  own  making,  preclude  reconsideration  and  correction  of 
its  erroneous  action,  whether  resulting  from  haste  and  want  of  con- 
sideration or  from  intentional  wrong  ;'*^  and,  in  furtherance  of  this 
right,  that  such  a  board  possesses  the  power  to  correct  or  supply  its 
records  by  nunc  pro  tunc  entries  in  order  to  make  them  speak  the 
truth.**  Where,  however,  a  certificate  or  warrant  has  been  issued, 
or  rights  have  become  vested,  the  courts  agree  that  the  action  of  ttte 
board  cannot  be  reconsidered.*"* 

34.  Effect  of  AUowance  or  Disallowance. — It  is  a  geneml  rule  that 
if  the  claim  presented  be  one  which,  assuming  the  facts  alleged  ther*iin 
to  be  true,  may  constitute  a  proper  demand  against  the  county,  the 
board  has  power,  in  effect,  to  determine  whether  or  not  the  facts 
in  support  of  such  claim  exist,  and,  if  they  do,  to  determine  the 
amount  which  ought  to  be  paid  to  the  claimant,  but,  on  the  other 
hand,  if  the  claim  presented  does  not  in  law  constitute  a  charge  against 
the  county,  no  action  on  the  part  of  its  board  can  render  the  county 

15.  State  V.  Rogers,  107  Ala.  444, 19  ton  Conntr  Commissioners  v.  Heaston, 
So.  909,  32  LJt.A.  520;  Huntington  144  Ind.  583,  41  N.  E.  457,  43  N.  E. 
County  v.  Heaston,  144  Ind.  583,  41  651,  55  A.  S.  R.  192  and  note. 
N.  E.  457,  43  N.  E.  651,  55  A.  S.  R.     17.  Notes:  55  A.  S.  R.  209;  21 
192  and  note;  Board  of  Com'rs  of  L.R.A.(N.S.}  289  «t  aeq. 
Jackson  County  v.  Nichols,  12  Ind.     18.  McCord  v.  Pike,  121  111.  288,  12 
App.  315,  40  N.  E.  277,  54  A.  B.  R.  N.  E.  259,  2  A.  S.  R.  85. 
628.  19,  I&ans  -v.  Lehman,  170  Ind.  408, 

Notes:  63  A.  S.  R.  720;  69  A.  S.  R.  83  N.  E.  714^  84  N.  E.  769,  15  Ann. 
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liable  thereon.*  Hence  the  word  "claim"  as  ordinarily  used  in  the 
statutes  imports  a  matter  of  charge  which  is  based  upon  some  statute, 
or  grows  out  of  the  performance  of  some  authorized  contract.  A 
demand  which  has  no  such  basis  cannot  be  the  subject  of  a  claim 
within  the  meaning  of  the  law,  even  though  allowed  as  such ;  nor  can 
any  oflHcer  of  the  county  bind  the  county  to  any  such  demand,  or 
excuse  a  payment  thereof  or  shield  himself  from  liabili^  on  the 
strength  of  any  such  allowance.*  After  the  allowance  of  a  claim  a 
county  may  choose  to  contest  the  allowance  and  to  insist  that  it  is 
not  liable  for  the  amount  allowed  or  for  some  part  theieof.  If  the 
board  making  the  allowance  acted  in  a  matter  over  which  it  had  no 
authority  to  act,  so  that  its  action  may  be  regarded  as  without  juris- 
diction, the  county  cannot,  under  any  view  of  the  case,  be  bound 
thereby.*  Where,  however,  there  was  jurisdiction  to  act  upon  Hxe 
claim,  the  county  and  the  claimant  will  be  regarded  as  bound  thereby, 
if,  in  the  view  of  the  court,  the  action  was  judicial  or  quasi  judicial, 
and  will,  on  the  other  hand,  not  be  bound  or  estopped  by  such  action 
if  it  be  regarded  as  executive  or  legislatdve  in  its  character.*  More- 
over, where  the  board  is  deemed  so  to  act,  if  it  audits  and  allows  a 
claim  not  properly  and  legally  chargeable  on  the  county,  or  which 
it  has  not  authority  to  allow,  it  exceeds  the  power  with  which  it  is 
intrusted,  and  its  action  is  void.^  It  has  been  ruled  that  the  action 
of  a  board  is  in  effect  a  simple  admission  that  there  is  a  valid  sub^ 
sisting  debt  due  and  owing  by  the  county,  and  that  such  admission 
prima  facie  fixes  a  hability  on  the  county ;  *  and  that  the  audit  and 
allowance  has  no  more  force  and  effect  than  a  settlement  between 
individuals.' 

35.  Payment — ^Remedies  to  Enforce. — Where  the  claim  is  one  of  a 
character  whose  payment  the  law  imposes  on  the  county,  and  it  has 

1.  Note:  55  A.  S.  B.  208.  457,  43  N.  £.  651, 55  A.  S.  R.  192  and 

2.  Jones  v.  Lncas  County,  57  Ohio  note;  Flowers  v.  Logan  County,  138 
St.  189,  48  N.  E.  882,  63  A.  S.  R.  710  Ky.  59,  127  S.  W.  512,  137  A.  S.  B. 
and  note.  347  and  note;  County  of  Wayne  «. 

8.  Huntington  County  «.  Heaston,  Reynolds,  126  Ifich.  231,  85  N.  W. 
144  Ind.  683,  41  N.  £.  457,  43  N.  E.  574,  86  A.  S.  B.  541  and  note;  Jonea 
651,  55  A.  S.  R.  192  and  note;  Nor-  v.  CommissioDeia  of  Lncas  County,  57 
folk  County  v.  Cook,  211  Mass.  390,  Ohio  St.  1S9,  48  N.  E.  882,  63  A.  S. 
97  N.  E.  778,  Ann.  Cas.  1913B  650.      B.  710;  Chefaalis  County  v.  Hutcheson, 

i.  Huntington  Connty  Commission-  21  Wash.  82,  57  Pae.  341,  75  A.  S.  B. 
ere  9.  Heaston,  144  Ind.  583,  41  N.  818. 

E.  457,  43  N.  E.  651,  55  A.  S.  R.  192  6.  Huntington  County  Gonunission- 
and  note ;  County  of  Wayne  v.  Key-  eis  v.  Heaston,  144  Ind.  583,  41  N.  £. 
nolds,  126  Mich.  231,  85  N.  W.  574,  86  457,  43  N.  E.  651,  65  A.  S.  B.  192 
A.  S.  B.  541  and  note;  Land,  Log  &  and  note;  Jaekson  Connty  Gommis- 
Lumber  Co.  ti.  Melntyre,  100  Wis.  256',  sioners  v.  Nichols,  12  Ind.  App.  SIA, 
75  N.  W.  964,  69  A.  S.  R.  925.         40  N.  B.  277,  54  A.  S.  R.  528. 

5.  Huntington  County  Commission-     7.  Note:  55  A  8.  B.  204. 
en  «.  Heaston,  144  Ind.  683,  41  N.  E. 

R.  a  L.  Vol.  vn.— 61, 


Digitized  by 


f  36 


COUNTIES 


7  R.  C.  L. 


been  audited  and  ordered  to  be  paid  by  officers  having  the  authority 
to  audit  it  and  order  its  payment,  a  county  treasurer  or  other  paying 
officer  should  not  refuse  to  pay,  if  he  has  the  money  to  pay  it  with, 
unless  the  claim  is  for  some  reason  fraudulent.^  The  duty  to  pay, 
where  the  paying  officer  has  the  funds  for  the  purpose,  and  the  officers 
auditing  and  ordering  payment  have  act«d  within  the  scope  of  their 
■powers,  and  there  is  no  frcmd  attached  to  the  claim,  is  merely  minia- 
terial,  and  mandamus  will  lie  to  compel  its  payment.'  But  manda- 
mus will  be  refused  if  it  appears  that  there  are  no  funds  available  to 
pay  the  warrant.***  And  before  the  writ  of  mandamus  will  issue 
it  must  appear  that  the  debt  comes  within  tiie  classes  provided  in  the 
constitution  for  which  a  tax  may  be  levied.**  While  in  some  statra 
it  is  provided  by  statute  that  a  suit  may  be  maintained  against  the 
county  by  which  the  demand  may  pass  into  judgment,  it  is  seldom, 
if  ever,  that  a  remedy  is  given  by  execution.  It  is  well  understood 
that  a  county  cannot  be  coerced  into  making  payment,  and  the  war- 
rant holder,  although  he  may  sue  upon  his  warrant,  and  obtain 
judgment  against  the  county,  which  would  entitle  him  to  another 
order  or  warrant  in  lieu  of  the  judgment,  must,  nevertheless,  abide 
his  time,  and  await  the  accumulation  of  funds  whereby  to  discharge 
the  obligation  in  accordance  with  his  implied  agreement.**  When 
the  judgment  is  rendered,  it  becomes  the  duty  of  the  commissioners 
to  apply  such  funds  in  the  treasury  of  the  county  to  its  payment 
as  are  not  otherwise  appropriated,  or  if  there  are  no  funds,  and  they 
possess  the  requisite  power,  to  levy  a  tax  for  that  purpose,  and  if 
they  fail  or  refuse  to  apply  the  funds,  or  to  exercise  the  necessary 
power,  the  creditor  may  resort  to  a  writ  of  mandamus.  But  if  the 
county  has  no  funds,  and  the  power  to  levy  the  tax  has  not  been 
delegated  to  the  board,  the  legislature  must  be  invoked  for  additional 
authority.  When  an  unliquidated  claim  is  audited  at  a  sum  less 
tiian  ^e  amount  claimed  and  a  warrant  is  accepted  for  the  amount  so 
allowed,  such  acceptance  is  presumed  to  be  in  full  payment  of  the 
claim  and  the  claimant  cannot  after  such  acceptance  sue  for  the  bal- 
ance rejected.** 

36.  Interest — It  is  a  general  rule  that,  in  the  absence  of  statute 
or  express  contract,  the  county  is  not  liable  for  interest  upon  its  obli- 

«.  Bay  V.  Wilson,  29  Fla.  342, 10  So.     10.  State  v.  Burley,  80  S.  C.  127,  61 
613,  14  LBA.  773  and  note.   See  in-  S.  E.  255,  16  L.H.A.(N.S.)  266. 
fra,  par.  38,  as  to  recoTezy  back  by     11.  Bonson  v.  Ca^e,  127  Qa.  501, 


9.  Ray  «.  Wilson,  29  Fla.  342, 10  So.  note. 

013,  14  Lit.A.  773  and  note;  State  v.  12.  Seton  v.  Hoyt,  34  Ore.  266,  65 

Hoore,  40  Neb.  854,  59  N.  W.  755,  25  Pac.  967,  75  A.  S.  R.  641,  43  LJtjk. 

LJtjIu  774;  Carolina  Grocery  Com-  634. 

pamy  v.  Bamet,  61  S.  C.  205,  39  S.  E.  Note:  68  Am.  Dee.  300. 


381,  58  L.B.A.  687. 


18.  Panlaon  «.  Ward  County,  23  N. 
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gations.i*  The  rule  in  some  jurisdictions  is  to  the  contrary.  It  is 
generally  agreed,  however,  that  a  county  is  liable  for  interest  on 
coupons  from  its  bonds  after  their  maturity.'*  In  support  of  the 
minority  rule  it  has  been  said  that,  ordinarily,  people  deal  with  a 
coimty  upon  the  understanding  that  under  the  law  their  audited 
demands,  evidenced  by  orders  reccdved  from  the  clerk,  will  be  paid 
on  presentation  to  the  troasurer,  or,  in  case  of  lack  of  funds,  indorsed 
BO  as  to  entitle  them  tiienceforth  to  draw  interest  at  the  legal  rate; 
but  it  is  also  understood  that  the  indorsed  ordere  can  only  be  redeemed 
by  the  county  treasurer  according  to  the  priority  of  their  presentment 
and  indorsement.  Thus  it  is  that  the  time  for  payment  is,  from 
the  nature  of  things,  indefinite,  depending  entirely  upon  the  state 
of  the  county  treasury.  If  tiiere  is  an  implied  agreement  on  the 
part  of  the  holder  of  tiie  warrant  to  abide  the  accumulation  of  funds 
in  the  ordinary  course  with  which  to  meet  the  demand,  the  converse 
ought  to  be  true,  that  there  is  an  implied,  if  not  an  express,  agree- 
ment, engendered  by  operation  of  law  and  the  transaction  of  public 
business,  which  must  be  in  conformity  with  its  requirements,  that 
t})|B  county  will  pay  the  legal  rate  of  interest  upon  the  indorsed  county 
order.**  The  force  of  this  argument  has  been  recognized  in  many 
jurisdictions  only  as  to  one  class  of  obligations — overdue  interest 
coupons  on  bonds.  It  is  not  clear  why  this  class  of  contracts  should 
be  favored  above  overdue  warrants,  for  example,  unless  the  distinction 
made  is  due  primarily  to  the  fact  that  the  holders  of  bonds  are  gener- 
ally more  insistent  as  to  their  rights. 

37.  Contesting  Disallowance. — There  is  less  inclination  on  the  part 
of  the  courts  to  apply  the  doctrine  of  res  judicata  to  the  allowance 
of  a  claim  as  against  the  claimant  than  there  is  against  the  county, 
and  the  general  rule  is,  that  so  far  as  the  claimant  is  concerned,  the 
presentation  of  bis  claim  is  merely  one  of  several  steps  required  of  him 
before  he  can  enforce  it  against  the  county,  and  if  the  county,  through 
its  auditing  board,  disallows  the  claim,  such  disallowance  entities  him 
to  maintain  an  action  thereon  in  the  courts.  Whethw  the  allow- 
ance of  the  claim  be  regarded  as  a  judgment  or  not,  conclusively 
establishing  the  liability  of  the  county,  it  is  at  least  prima  facie  evi* 
dence  against  it  and  in  favor  of  the  claimant,  and,  in  an  action 
against  the  county,  he  may  doubtie^,  in  the  absence  of  countervailing 
evidence,  rely  upon  such  allowance  as  sufficient  evidence  of  his 

D.  601,  137  N.  W.  486,  Ann.  Cas.  ,  Ifi.  Note:  17  LJl.A.(N.S.)  556  et 

1914D  822  asd  note,  42  Ii.ILA.(N.S.)  aeq. 

m  and  note.  16.  Seton  v.  Hoyt,  34  Ore.  266,  55 

14.  Jaekson  Coimty  v.  Kaul,  77  Pac.  967,  75  A.  EL  B.  641,  48 

Kan.717,96Pac.46,17LS.A.(N.S.)  634. 
662  and  note. 


Digitized  by  Google 


U  38,  39 


COUNTIES 


\ 

7  R.  C.  L. 


demand.*'  Hence,  in  an  action  by  a  county  to  recover  back  money 
paid  on  an  allowed  claim,  it  has  been  held  that,  since  the  allow- 
ance of  a  claim  is  prima  facie  evidence  of  its  correctness,  the  burden 
i8  cast  upon  the  county  to  show  that  the  claim  in  controversy  is  not 
a  legal  diarge  against  it.*^  The  right  of  appeal  from  the  action  of 
boards  in  their  administrative  character  is  frequently  conferred  by 
statute.  The  appeal  in  such  cases  is  not  permitted  because  the  action 
of  the  board  is  considered  judicial,  but  it  is  granted  as  a  method  of 
getting  the  controverted  matter  before  a  court  that  it  may  be  deter- 
inined  judicially.*  Where  the  claim  is  rejected  or  the  creditor  ia 
dissatisfied  with  the  amount  allowed,  he  is  not  usually  confined  to 
his  appeal  from  the  decision  of  the  county  board  where  the  right  of 
appeal  is  given,  but  may  proceed  with  his  action  against  the  county 
board;  for,  as  a  general  rule,  an  act  pro\'iding  an  appeal  from  the 
action  of  the  board  of  commissioners,  upon  a  claim  against  the  county, 
is  not  an  exclusive  remedy,  and  does  not  take  away  the  claimant's 
light  of  action  against  the  county,  which  he  possessed  before.'  If 
the  board  refuse  to  act  on  a  legal  claim  duly  presented  to  it,  it  may 
be  compelled  to  do  so  by  mandamus.' 

38.  Recovery  Back  of  Moneys  Illegally  Paid. — If  a  claim  presented 
is  not  one  of  a  character  payable  by  the  county,  or  if  the  board  audit- 
ing it  and  ordering  its  payment  had  no  authority  to  do  so,  or  if  there 
is  fraud  or  a  mistake,  then  the  paying  officer  should  refuse  to  pay  it.* 
If  such  a  claim  be  paid,  the  rule  preventing  the  recovery  of  money 
voluntarily  paid  cannot  be  held  to  apply,  and  the  payment  there- 
under cannot,  in  a  legal  sense,  be  considered  as  a  payment  by  the 
county  by  virtue  of  the  illegal  act  of  the  commissioners  in  allowing 
claims  forbidden  by  the  statute.  Under  such  circumstances,  the 
fdlowancfi  and  payment  cannot  be  viewed  as  the  act  of  the  county, 
but  rather  as  the  result  of  the  illegal  act  of  her  officials,  and  moneys 
so  paid  may  be  recovered  in  an  action  by  the  county,* 

VII.  ACTIOUS 

39.  Actions  by  Counties. — ^Among  the  essential  and  ordinary  inci- 
dents of  corporate  life  ia  the  capadty  to  sue;  *  and,  as  a  general  rule, 

17.  International  Bank  t>.  Franklin  Smedes  &  M.  (Miss.)  77,  47  Am.  Dee. 
County,  65  Mo.  105,  27  Am.  Rep.  261.  102. 

Note:  55  A.  S.  R.  209.  Note:  68  Am.  Dec.  297. 

18.  Huntington  County  v.  Heaston,  4.  Ray  v.  Wilson,  29  Fla.  342,  10 
144  Ind.  583,  41  N.  E.  457  ;  43  N.  E.  So.  613, 14  L.R.A.  773  and  note. 

651,  55  A.  S.  R.  192.  5.  Huntington  County  v.  Heaston, 

1.  Huntington  County  v.  Heaston,  144  Ind.  583,  41  N.  E.  457,  43  N.  E. 
144  Ind.  583,  41  N.  E.  457,  43  N.  E.  G51,  55  A.  S.  R.  192;  Norfolk  County 
651,  55  A.  S.  R.  192.  v.  Cook,  211  Mass.  3f)0,  97  N.  E.  778, 

2.  Note:  68  Am.  Dec.  297.  Ann.  Cas.  1913B  650. 

3.  Escambia  County  v.  Pilot  Com'rs,  6.  Christian  County  Court  v.  R«n- 
52  Fla.  197,  42  So.  697,  120  A.  S.  R.  kin,  2  Dot.  (Ky.)  502,  87  Am.  Deo. 
IM;  Bond  ni  P(£n  «.  QaaA,  9  505;  Looisrille,  at«^  By.  Co.  «.  Wliit- 
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the  capacity  to  sue  and  to  be  sued  is  vested  in  counties.   To  this 

extent  at  least  counties  generally  exercise  corporate  functions;'  and 
the  conferring  of  this  capacity  expressly  in  the  act  of  incorporation 
is  said  to  be  declaratory  only  of  that  which  the  law  would  have 
implied.^  There  is  some  authority,  however,  to  the  effect  that  the 
power  of  a  county  to  sue  is  dependent  entirely  upon  the  legislative 
will,  and  so  the  county  can  only  maintain  an  action  in  those  cases 
provided  by  statute.*  Where  money  or  other  property  of  a  county 
has  been  misappropriated  by  county  officers,  an  action  for  its  recov- 
ery must  be  brought  by  the  county  and  not  by  the  state,  for  it  is  well 
settled  that  the  party  to  maintain  an  action  for  a  tort  or  wrong  to 
property  must  be  one  whose  property  rights  have  been  tortiously  inters 
fered  with  or  invaded — one  who,  as  trustee,  bailee  or  general  owner, 
has  been  peculiarly  damaged.^*  If  a  county  has  a  plain  cause  of 
action  for  an  injury  done  to  it,  which  should  be  enforced  for  the 
protection  of  its  citizens  or  taxpayers,  and  its  governing  board  refuses 
to  assert  such  cause  of  action,  in  some  jurisdictions  any  citizen,  by 
reason  of  his  indirect  interest,  may  sue,  in  behalf  of  himself  and  others 
similarly  situated,  the  person  against  whom  tiie  cause  of  action  exists, 
and  thereby  enforce  the  rights  of  the  county.**  And  likewise  where 
an  unjust  and  illegal  burden  is  being  imposed  on  the  taxpayers  by  a 
county,  or  the  money  or  property  of  the  county,  to  replace  wldch 
taication  must  be  levied,  is  being  wasted  oi-  squandered,  a  taxpayer 
has  such  a  direct  interest  that  a  bill  to  enjoin  the  threatened  burden 
wiU  he." 

)ey  Connty  Court,  95  Ky.  215,  24  S.  comities,  see  Lihiutioh  ot  AonONs. 
W.  604,  44  A.  S.  B.  220;  Lycoming  8.  Askew  v.  Hale  County,  54  Ala. 
County  V.  Union  County,  15  Pa.  St.  639,  25  Am.  Rep.  730. 
166,  53  Am.  Dec.  575;  Fry  v.  Alb^  0.  Hunsaker  v.  Borden,  5  CaL  288, 
marie  Comity,  86  Ta.  195,  9  S.  E.  63  Am.  Dec:  130;  Brobfaam  v.  Sxxper- 
1004,  19  A.  S.  R.  879.  visora  of  Hinds  County,  54  Miss.  363, 

7.  Eas  parts  Selma,  etc.,  R.  Co.,  45  28  Am.  Rep.  352;  Albany  County  v. 
AU.  696,  6  Am.  Rep.  722;  Askew  v.  Hooker,  204  N.  Y.  1,  97  N.  E.  403, 
Hale  County,  54  Ala.  639,  25  Am.  Rep.  Ann.  Caa.  1913C  663  and  note. 
730;  Oilman  v.  Contra  Costa  Conn-     10.  People  v.  Ingersoll,  58  N.  Y.  1, 
ty,  8  Cal.  52,  68  Am.  Dec.  290;  17  Am.  Rep.  178. 
Hollenbeck  «.  Winnebago  County,  95     Note:  64  L.R.A.  607. 
111.  148,  35  Am.  Rep.  151;  Milliken  «.     11.  Zuelly  v.  Casper,  IGO  Ind.  455, 
Edgar  County,  142  HI.  528,  32  N.  E.  67  N.  E.  103,  63  Ii.E.A.  133;  Land, 
493, 18  L.E.A.  447;  Stevens  v.  Henry  Log,  etc,  Co.  v.  Melntyre,  100  Wis. 
County,  218  111.  468,  75  N.  E,  1024,  245,  75  N.  W.  964,  69  A  S.  K.  915; 
4  Ann.  Cas.  136,  4  L.RA.(N.S.)  339;  Webster  v.  Douglas  County,  102  Wis. 
People  V.  IngersoU,  58  N.  Y.  1, 17  Am.  181,  77  N.  W.  885,  78  N.  W.  451,  72 
Rep.  178;  Chester  County  v.  Biower,  A.  S.  R.  870;  Northern  Trust  Co.  v. 
117  Pa.  St.  647,  12  AtL  577,  2  A.  S.  Snyder,  113  Wis.  516,  89  N.  W.  460, 
B.  713;  Bell  County  v.  Alexander,  22  90  A.  S.  R.  867. 
Tex.  350,  73  Am.  Dee.  268.  12.  McCord  v.  Pike,  121  UL  288,  12 

As  to  the  applicability  of  the  statute  N.  E.  259,  2  A.  S.  B.  85. 
of  limitations  to  actions  by  and  against 
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40.  Actions  against  Counties. — Just  as  the  power  of  a  county  to 
sue  is  controlled  by  the  state  legislaturej  so  also  the  right  to  sue  the 
county  is  limited  to  those  cases  wherein  the  legislature  has  ordained 
that  the  county  shall  be  liable.  This  limitation  is  founded  upon  the 
theory  that,  as  there  is  no  remedy  against  the  state  unless  by  its 
own  consent,  there  may  be  none  against  the  county  which  forms  an 
integral  part  of  the  state."  Persons  dealing  with  a  county  for  whose 
liabilities  no  means  of  enforcement  have  been  provided  must,  there- 
fore, rely  wholly  upon  the  good  faith  of  the  county,  or  make  their 
application  directly  to  the  legislature.    As  counties  are  not  suable 
except  by  statute,  Uie  mode  pointed  out  by  the  statute  must  be  strictly 
pursued.'*   Since  counties  are  amenable  to  the  law,  it  is  clear  of 
course  that  certain  specific  remedies  may  be  employed  against  them. 
And  so  a  county  may  be  restrained  by  a  writ  of  injunction  brought 
in  the  name  of  the  state,  from  doing  an  act  not  authorized  by  law ;  '* 
or  an  injunction  at  the  suit  of  a  taxpayer  will  issue  to  prevent  the 
ofBcers  of  a  county  from  maldng  fraudulent  and  collusive  sales  of 
county  property.'*  Again,  resident  taxpayers  may  invoke  the  inter- 
position of  a  court  of  equity  to  prevent  an  illegal  disposition  of  the 
moneys  of  the  county  by  its  officers,  or  the  illegal  creation  of  a  debt, 
which  they,  in  common  with  other  property  holders  of  the  county, 
may  otherwise  be  obliged  to  pay.''    Following  the  principle  that 
the  state  is  the  supreme  governmental  authority  over  its  territory, 
it  is  clear  that  an  information  in  the  nature  of  quo  warranto,  brought 
by  the  attorney  general,  will  lie  against  a  county  to  ot^t  it  from 
adjoining  territory  illegally  annexed  to  the  county,  and  over  which 
the  county  has  assumcMi  jurisdiction.'*   As  a  rule  the  writ  of  certi- 
orari is  the  proper  remedj  where  it  is  sought  to  review  or  annul  the 
proceedings  of  a  board  of  county  commissioners  if  such  proceedings 
are  judicial  in  their  nature,  but  not  btherwise;  '•  or  where  the  board 
exceeds  its  powers  and  there  is  no  writ  of  error,  appeal  or  other  plain, 
speedy  and  adequate  remedy.**^  Usually  all  suits  and  proceedings  by 
and  against  a  county  in  its  corporate  capacity  are  directed  to  be  in 

IS.  Hunsaker  v.  Borden,  5  Cat.  288,  N.  E.  259,  2  A.  S.  R.  85;  Willard  ». 

63  Am.  Dec.  130;  Oilman  v.  Countv  of  Comstock,  58  Wis.  565, 17  N.  W.  401, 

Contra  Costa,  8  Cat.  52,  68  Am.  Dec.  46  Am.  Rep.  657. 

290  and  note;  Jaclraon  County  v.  Kaui,  17.  Crampton  v.  Zabrifkie,  101  U.  S. 

77  Kan.  717,  96  Pac.  45,  17  L.R.A.  601,  25  U.  S.  (L.  ed.)  1070. 

(N.S.)  552;  Fry  v.  Albemarle  County,  18.  State  v.  Crow  Wing  County,  66 

86  Va.  195,  9  S.  E.  1004,  19  A.  S.  R.  Minn.  519,  68  N.  W.  767,  69  N.  W. 

879.  925,  73  N.  W.  631,  35  L.R.A.  745. 

14.  Note:  68  Am.  Deo.  296.  19.  Note:  40  A.  S.  R.  38  et  seq. 

15.  State  V.  Saline  Goonty,  51  Mo.  20.  State  v.  Hughes  County,  1  S.  D. 
350,  11  Am.  Rep.  454.  292,  46  N.  W.  1127, 10  588. 

le.  UeCord  «.  Pike,  m  HI.  288,  12 
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the  name  of  the  board  of  supervisors  of  such  county,  that  serving 
pro  hac  vice,  as  the  corporate  name.* 

41.  Effect  and  Enforcement  of  Judgments. — While  under  the  com- 
mon law  derived  from  an  immemorial  usage,  a  rule  has  prevailed  in 
certain  of  the  New  England  states  to  the  effect  that  the  estate  of  any 
inhabitant  of  a  county  is  liable  to  be  taken  on  execution  on  a  judg- 
ment against  the  county,'  in  general,  however,  in  the  absence  of  stat- 
ute, no  execution  lies  against  the  property  of  an  inhabitant  of  the 
county  or  against  the  county  itself.^  The  mere  authorization  of  suit 
against  a  county  does  not  imply,  necessarily,  a  means  of  enforcement 
of  a  judgment  therein  obtained.  When  a  judgment  is  rendered 
against  a  county,  it  is  the  duty  of  the  commissioners  to  apply  such 
funds  in  the  treasury  of  the  county  as  are  not  otherwise  appropriated 
to  its  payment,  or  if  there  are  no  funds,  and  they  possess  the  requisite 
power,  it  is  their  duty  to  levy  a  tax  for  that  purpose,*  but  if  they  have 
no  funds,  and  the  power  to  levy  the  tax  has  not  been  delegated  to  them, 
such  tax  cannot  be  levied  without  express  legislative  authority.*  The 
more  common  method  of  enforcement  of  such  judgments  is  by  man- 
damus to  the  county  boards  to  compel  the  levy  of  a  tax  to  pay  the 
claim,*  if  legal.'  In  some  states,  executions  are  allowed  by  statute,  and 
then  mandamus  will  not  lie  to  compel  the  levy  of  a  tax  unless  there  is 
no  property  subject  to  execution.*  It  has  been  held  that  in  the  absence 
of  fraud  or  collusion  or  the  like  on  the  part  of  the  county  officers,  the 
legal  liability  of  the  county  being  once  fixed  by  a  valid  judgment, 
the  citizen,  no  more  than  the  county,  can  afterward  resist  the  collec- 
tion of  said  judgment  upon  the  want  of  power  to  contract  the  debt;  • 
and  accordingly  it  is  a  rule  that,  after  judgment  upon  a  claim  pre- 
ferred against  a  county,  an  allegation  that  the  debt  upon  which  the 
judgment  was  rendered  had  been  created  in  excess  of  the  constitu- 
tional limit  upon  such  indebtedness  and  was  illegal  and  void,  con- 
stitutes no  defense  in  mandamus  proceedings  to  compel  a  levy  of  a 
tax  to  pay  the  judgment  Such  a  defense  by  the  county  is  al^lutely 

1.  People  V.  Ingersoll,  58  N.  Y.  1,  6.  Emery  Comity  v.  Burresen,  14 
17  Am.  Rep.  178.  Utah  328,  47  Pac  91,  60  A.  S.  E.  898, 

2.  HiU  V.  Boston,  122  Mass.  344,  23  37  L.R.A.  732. 

Am.  Rep.  332.  Note:  68  Am.  Dee.  298. 

Note:  68  Am.  Dee.  297.  7.  Brunson  v.  Caskie,  127  Ga.  501, 

3.  Emery  County  v.  Barresen,  14  56  S.  E.  621,  9  L.E.A.(N.S.)  1002 
Utah  328,  47  Pao.  91,  60  A.  S.  B.  898,  and  note. 

37  L.R.A.  732.  Note:  68  Am.  Dee.  298. 

Notes:  68  Am.  Dec.  297;  27  Am.  8.  Note:  68  Am.  Dee.  297,  298. 

Rep.  85.  9.  Grand  Island,  etc.,  R.   Co.  v. 

4.  Notes:  68  Am.  Dec.  298;  60  A.  S.  Baker,  6  Wyo.  369,  45  Pac.  494,  71  A. 
E.  902.  S.  R.  926,  34  L.R.A.  835. 

6.  Notes:  68  Am.  Dec.  298;  60  A.  S.  Notes:  27  A.  S.  R.  195;  105  A.  S.  R. 
R.  902.  208,  209. 
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precluded  by  the  judgment,  as  it  could  have  been  interposed  in  the 
suit  wherein  the  judgment  was  obtained.^^ 

10.  Harmon  v.  Anditor  Pablio  Ae-  Com'TSf  124  N.  a  204,  32  S.  E.  568, 

eoonts,  123  IlL  122,  13  N.  E.  161,  5  70  A.  S.  B.  586  (to  the  effect  that  be- 

A.  S.  B.  502 ;  Bear  v.  Board  of  Com'rs  fore  mandamuB  can  be  issued  to  eom- 

o£  Brunswick  County,  122  N.  G.  434,  pel  the  payment  of  a  judgment  it  moKt 

29  S.  E.  719,  65  A.  S.  B.  711.  be  affirmatively  shown  by  competent 

Note:  9  L.R.A.(N.S.)  1004  et  $eq.  evidence  that  the  debt  was  one  an- 

Bnt  see  Bear  v.  Brunswick  County  thorised  by  law). 


COUPONS 

See  Bills  and  Notes,  Vol.  3,  p.  845;  Garribbs,  Vol.  4,  pp.  1085, 1123  (coupon 
tickets) ;  MirinciPAL  Cobpoeations  (coupon  bonds  issued  by  municipidi- 
ties  including  counties);  Bailboads  (railroad  bwds);  and  other  spa^ifle 
titlea. 


COURT  MARTIAL 

See  MgjTAax. 
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I.  Introductobt 

n.  cseation,  obqanizatioir,  abolition,  axd  rbobaanieation  w 

Courts 

III.  Terms,  Sessions,  and  Vacations 

IV.  PbRFOBMANCB  of  JtmiCIAL  DUTDBB 

V.  Rules  of  Court 
VI.  Jurisdiction  and  Authority 


I.  latmductory 

1.  Scope  of  Artido 

2.  Definitions  and  Distxaetiooi 

3.  Classification 

IL  Creation,  Organization,  Abolition,  and  Reorganization  of  Courts 

4^  Creation  and  Establishment  Oenerall^ 

5.  Power  of  State  to  Create  and  Establi^ 

6.  Creation  by  the  Constitntion 

7.  Power  of  Legislature  to  Create,  Establish,  and  Control  General^ 

8.  Eztent  and  Limitation  of  Power 

9.  Exercise  of  Powot  in  Creation  of  Particular  Courto 

10.  Power  of  Legislature  to  Impose  Nonjudicial  Fnnctiona  on  Gonrto 

11.  CireoitB,  Districts,  and  Divisions  of  Courts 

12.  Officers  and  Attendants;  Clerks,  Stenographers,  etc. 
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in.  Terms,  Sessions,  and  Vacations 

14.  In  General 

15.  Time  of  Holding  Court  Generally 

16.  Commencement  and  Duration  of  Term 

17.  Special  Terms  and  Sessions 

18.  AdjouTnment  and  Reconvention  Generally 

19.  By  Whom  Power  of  Adjournment  May  Be  Exercised 
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21.  Place  of  Holding  Court  Generally 

22.  Power  of  Court  to  Sit  at  Place  Other  than  County  Seat 

23.  Validity  of  Proceedings  at  Place  Other  than  Courthouse 

24.  Control  of  Conrt  oror  Coorthoose  and  Power  to  Prerant  DistariMBee  at 

Proceedings 
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IV.  Perfoimance  of  Judicial  Dutiet 
BooFE  ASH  Mode  of  JuncuL  Dbteruinatioh 

25.  In  General 

26.  Performance  of  Duties  through  Medium  of  Gommissionen 

NUKBXB  or  JUDQSS  NEOBSaARY  TO  TRANSACT  BUSINESS 

27.  In  General 

28.  Effect  of  Death,  DisqnalificatioD,  Resignation  or  Absence  of  Jadgt 

DspisioNs  AS  Pbecedsnts  —  Stare  Decisis 

29.  Statement  and  General  Consideration  of  Doctrine  of  Stare  Decisis 

30.  Application  of  Doctrine  as  Dependent  on  Nature  of  Question  Decided 

31.  Test  as  to  Authority  of  Decision  as  Precedent 

32.  Application  of  Doctrine  as  Dependent  on  Manner  and  Finali^  of  Dednon 

or  Nature  of  Tribunal 

33.  Force  of  Decision  by  Divided  Court 

34.  Single  Decision  as  Basis  for  Doctrine  of  Stare  Decisis 

35.  Propriety  of  Departure  from  Doctrine  of  Stare  Decisis 

36.  Retroactive  Effect  of  Departure 

37.  Application  of  Doctrine  as  between  Courts  of  Different  Statei 

38.  Effect  of  Decisions  of  State  Courts  on  Federal  Tribunals 

39.  Effect  of  Decisions  of  Federal  Courts  on  State  Tribunals 
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42.  Definition  of  Opinion,  and  Duty  of  Court  in  Respect  Thereto 

43.  Preparation  of  Opinion 

44.  Reports  of  Decisions 

JuDioiAL  Records 

In  General 

46.  Time  of  Making,  Form  and  Sufficiency  of  Final  Record 
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970 


Digitized  by  Google 


7  B.  C.  L. 


COURTS 


V2.  Jurisdictioii  and  Aattioril^ 
Ik  Genkkaj* 

57.  Definition 

58.  Source  of  Jurisdietion 

59.  Necessity  that  Court  Have  Jorisdiction 

60.  Sffect  of  Repeal  of  Statute  Which  Gave  Court  Jnrisdietioa— Innlid  Stat- 

ute 

SI,  Extent  of  Jurisdiction 

62.  Inherent  Powers  of  Oonrto 

63.  Power  of  Court  to  Enforee  Its  Judgnumt 

Douoni  OR  BismsNOK  or  FiiKcin 

64.  In  Qenerai 

65.  Actions  between  Nonresidents  Where  Cause  of  Action  outside  Stat« 

66.  Actions  between  Nonresidents  Where  Cause  of  Action  Arose  or  Snbjeet- 

matter  Is  within  State 

67.  Jurisdiction  over  Foreign  Corporations 

68.  Jurisdiction  over  Sovereign  and  His  Ministers 

AcQuismoK  or  JuRiSDionon 

69.  In  General 

70.  Consent  as  Conferring  Jurisdiction 

71.  Effect  of  Obtaining  Jurisdiction  by  Fraud  or  Other  Improper  Means 

72.  Effect  of  Obtaining  Jurisdietion  by  Change  of  Venue  or  Triuisfer  of  Terri- 

tory 

73.  Acquiring  Jurisdietion  over  Nonresident 

74.  Acquiring  Jurisdiction  of  Property  of  Nonresidents 

OBJwmoKs  to  JmusDionov 

75.  JnrisdietioB  as  to  Subject-matter 

76.  Jurisdicticm  over  PoBon  Generally 

77.  General  Appearance  as  Wuver  of  Objection  to  Jurisdiefaon  of  Person 

78.  Answering  Over  as  Waiver  of  Objection  to  Jurisdiction  of  Person 

Loss  or  jDBisuoTKnr 

79.  In  General 

80.  Ouster  of  JurisdictioD  by  Act  of  Parties 

RSLATION  TO  OTEKB  DSFASmCSMTB  OV  GOVXHNMXW 

61.  In  General 

82.  Power  of  Judiciary  to  bterfere  with  or  Control  Execntive  Department 

83.  Power  of  Judidaiy  to  Interfere  with  or  Control  Le^slative  Departmat 

84.  Right  vt  Other  Departments  to  Exereise  Judicial  Powers 

85.  Power  of  Courts  to  Review  Acts  of  Other  Departments 

m 


Digitized  by 


COUETS 


7  K.  C.  L 


KAnmK  AND  Talui  or  BvBjMOMursn 

86.  Natore  of  Subjeet^mfttter 

87.  Amount  in  Con.rovergy  Generally 

88.  AliegatioDS  and  Demand  in  Complaint  as  Determining  Amoant  m  Con< 

troversy 

89.  Interest  and  Attomey'i  Fee  m  Part  of  Amount 

90.  Amoant  in  Controversy  in  Suit  to  Enjoin  Execution  Sale 
GL  Rig^t  to  Combine  Several  Claims  or  Split  Single  Cbum 

92.  Right  to  Remit  Part  of  Claim 

93.  Amendment  to  Bring  Case  within  JuriBdietion 

94.  Application  of  Boles  to  Gonnterelaim  and  EM-ofl 


TmuUTOBUL  LUOTATIOHB 

95.  In  General 

96.  Jnriadietion  of  Transitory  Aetiona 

97.  Jurisdiction  of  Local  Actions  Generally 

98.  Actions  for  Injury  to  Real  Property 

99.  Damage  to  Land  within  State  Caused  by  Act  outside  Stat« 

100.  Action  Based  on  Contract  Coaceming  Real  Property 

101.  Actions  Based  on  Foreign  Statutes  GenaaUy 

102.  Action  fw  Tort  Based  aa  Foreign  Statute 

Action  to  Enforce  Statutory  Liabilify  of  Stodkholden  ia  Foreign  Corpo- 
ration 

104.  Conenirent  Jurisdiction  oyer  Boundary  Watera 


OoHVLXoi  or  JuBmnoium 

105.  EzdusivenesB  of  Jurisdiction  Generally 

106.  Priority  in  Obtaining  Jurisdiction 

107.  Application  of,  and  Exception  to.  Rule  of  Priority 

108.  Injunction  against  Proeeediags  Generally 

JmoBDionov  or  AfPiLLm  Coubts 

109.  In  General 

110.  Limitation  of  Jurisdiction 

111.  Original  Jurisdiction  General^ 

112.  Nature  of  Proceedings  in  Wludi  Original  Jnriadution  Ibj  B«  BnraaBcl 

113.  Supervisory  Jurisdiction 


I.  IirTBODXrCTOBT 

1.  Scope  of  Article. — Tim  article  treata  of  the  definition  and 

nature  of  courts,  their  creation,  establiahmmt,  organization,  and  aboli- 
tion;  their  terms,  sessions,  and  vacations;  their  judicial  duties,  the 
mannOT  of  performing  such  duties,  and  the  extent  to  whidi  in  so 
doing  they  shall  be  governed  by  precedent;  the  necessity  and  manner 
of  keeping  judicial  records  and  the  courts'  control  over  such  records; 
and  the  power  of  courts  to  enact  and  enforce  rules  to  facilitate  the 
administration  of  justice.  It  further  tr^ts  generally  the  subject  of 
jurisdiction  of  courts,  its  source,  extent^  and  limitationa;  leming,  hom- 
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«ver,  the  question  of  jurisdiction  over  particular  matters  arising  in 
particular  actions  for  treatment  in  the  specific  articles  relating  thereto. 
So  also  the  question  of  the  presumption  as  to  the  jurisdiction  of  par- 
ticular courts  in  collateral  attack  on  their  judgments  is  left  for  treat- 
ment elsewhere,^  as  are  all  questions  relating  to  judges  as  distin- 
guished from  courts,*  and  all  matters  peculiar  to  United  States  courte.* 
2.  Definitions  and  Distinctions. — A  court  has  frequently  been 
defined  as  a  place  where  justice  is  judicially  administered,*  but  other 
authorities  have  deoned  incomplete  this  definition  of  a  court  merely 
as  a  place,  and  have  accordingly  held  that  a  court  consists  of  per- 
sons officially  assembled  under  authority  of  law,  at  the  appropriato 
time  and  place,  for  the  administration  of  justice.^  A  time  when,  a 
place  where,  and  persons  by  whom  judicial  functions  |^re  to  be  exer- 
cised are  essential  to  complete  the  idea  of  a  court  in  the  general  legal 
acceptance  of  the  term A  court  is  an  instrumentality  of  govern- 
ment. It  is  a  creation  of  the  law,  and  in  some  respects  it  is  an  imag- 
inary thing,  that  exists  only  in  legal  contemplation,  very  similar  to 
a  corporation.'  While  there  is  a  well  defined  and  generally  recog- 
nized distinction  between  a  judge  and  a  judicial  tribunal,*  yet  the 
judge  of  a  court  while  presiding  over  it  is  by  common  courtesy  called 
"the  court,"  and  the  words  "court"  and  "judge"  are  frequently  used 
in  the  statutes  of  the  various  states  as  synonymous  and  convertible 
terms.  Whether  an  act  is  to  be  performed  by  the  one  or  the  other 
ia  generally  to  be  determined  by  the  character  of  the  act  rather  than 
by  such  designation.'  Whenever  the  power  or  duty  imposed  is  found  . 
from  a  consideration  of  the  object  and  purposes  of  tiie  act  to  be  one 
which  is  more  properly  the  function  of  the  court,  it  will  be  so  con- 
strued; and  whenever  it  is  manifest  that  the  legislature  meant  the 
judge  and  not  the  court,  that  meaning  will  be  f^plied  to  the  words 
in  order  to  carry  out  the  legislative  intent.  "Court"  will  always  be 
construed  to  mean  "judge,"  and  "judge"  to  mean  "court,"  wherever 

1.  See  JuDGUSHTB.  HI,  47  Am.  Dec.  365. 

2.  See  Judges.  Note:  33  L.R.A.  87. 

3.  See  United  States  Coubts.  6.  Dunn  v.  State,  2  Ark.  229,  35 

4.  Dunn  v.  State,  2  Ajk.  229,  35  Am.  Dec.  54;  Board  of  Com'rs  of 
Am.  Dec.  54;  Board  of  Com'rs  of  White  County  v.  Gwin,  136  Ind.  562, 
White  County  v.  Gwin,  136  Ind.  562,  36  N.  E.  237,  22  L.R.A.  402;  In  re 
36  N.  E.  237,  22  L.R.A.  402.  Terrill,  52  Kan.  29,  34  Pac.  457,  39 

6.  In  re  Allison,  13  Colo.  525,  22  A.  S.  R.  327.   And  see  infra,  par.  14 
Pac  820,  16  A.  S.  R.  224,  10  L.R.A.  et  aeq. 

790 ;  Board  of  Com'rs  of  White  County  7.  Board  of  Com'rs  of  White  County 
V.  Gwin,  136  Ind.  562,  36  N.  E.  237,  v.  Gwin,  136  Ind.  562,  36  N.  E.  237, 
22  L.R.A.  402;  In  re  Terrill,  52  Kan.  22  L.R.A.  402. 

29,  34  Pac.  457,39  A.  S.  R.  327;  Mars-      8.  Marsden  v.  Harlocker,  48  Ore. 
den  «.  Harlocker,  48  Ore.  90,  85  Pac.  90,  85  Pac.  328, 120  A.  8.  E.  786.  And 
328, 120  A.  S.  R.  786;  Butts  «.  Aimor,  see  generally  Judges. 
164  Pa.  St.  73,  30  Ati.  357,  26  L.R.A.     9.  Note:  Ann.  Cas.  1913E  388. 
313.  And  sc-c  Follett  v.  Hall,  16  Ohio 
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either  construction  is  necessary  to  carry  into  effect  the  obviom  intent 
of  the  legislature.***  Whenever  the  word  "court"  and  the  word  "jury" 
are  used  in  contradistinction  to  each  other,  "court"  is  used  in  the  sense 
of  "judge."  " 

3.  Classification. — Courts  are  classified,  according  to  their  forms  of 
proceeding  or  tlie  principles  on  which  they  administer  justice,  as  dvil 
or  criminal  courts,'*  admiralty  courts,**  courts  of  law  or  equity,** 
ecclesiasticid  courts,**  and  courts-martial. According  to  the  nature 
and  extent  of  their  jurisdiction  courts  are  classified  as  courts  of  appel- 
late or  original  jurisdiction,*'  superior  courts  or  courts  of  general 
jurisdiction,*^  and  inferior  courts  or  courts  of  limited  tmd  special 
jurisdiction.*'  While  the  words  "inferior  courts,"  as  found  in  con- 
stitutional antf  statutory  pro\isions,  are  generally  used  in  a  technical 
sense  and  apply  to  courts  of  special  and  limited  jurisdiction,  which 
are  oi^ated  on  such  principles  that  their  judgments,  taken  alone,  are 
entirely  disre^rded,  and  the  proceeding  must  show  their  jurisdic- 
taon,***  they  are  also  used  in  the  more  general  sense  as  applying  to 
that  class  of  courts  from  which  an  appeal  lies  to  some  appellate  court 
and  to  exprees  the  relation  between  those  classes  of  courts.*  The  juris- 

10.  Saitm  V.  Snelli  87  Kan.  485, 125  Ala.  510,  68  Am.  Deo.  89;  Perkins  v. 
Pac  47,  Ann.  Cas.  1913E  384  and  Corbin,  45  Ala.  103,  6  Am.  Rep.  698; 
note.  Clarke  v.  Perry,  5  Cal.  S8,  63  Am.  Dee. 

11.  Note:  Ann.  Cas.  1913£  391.  82;  Hahn  «.  Kelly,  34  CaL  391,  94 

12.  See  CRIHIN.AL  Law.  Am.  Dee.  742;  Kenney  v.  Greer,  13 

15.  See  ADKnuuiT.  lU.  432,  54  Am.  Dec.  439;  English  v. 
14.  See  Equitt.  Smock,  34  Ind.  115,  7  Am.  Rep.  215; 

16.  In  En^ish  practice  the  courta  Morrow  o.  Weed,  4  la.  77,  66  Am. 
which  administer  the  canon  law  are  Dee.  122;  Smith  «.  Howard,  86  Me. 
distinguished  from  the  courts  admin-  203,  29  AtL  1008,  41  A  S.  R.  637; 
istering  the  emnmon  law.  No  such  Tracy  v.  Robert^,  88  Me.  310,  34  Ad. 
distinction  exists  in  this  eountzy,  both  68,  ^  A.  S,  R.  394;  Michael  v.  Bi^er, 
lam  being  administered  by  one  court.  -12  Md.  158,  71  Am.  Dee.  593;  Bloom 
Equitable  L.  Asaur.  Soc.  of  United  v.  Burdick,  1  Hill  (N.  T.)  130,  37 
States  V.  Paterson,  41  Oa.  338,  6  Am.  Am.  Deo.  299;  People's  Sav.  Bank  «. 
Rep.  53S.  Wilcox,  15  R.  I.  258,  3  AU.  211,  2 

16.  See  Militabt;  War.  A.  S.  R.  894;  Providence  County  £iav. 

17.  See  infra,  par.  109  et  seq.  Bank  v.  Hughes,  26  R.  I.  73,  58  Ail. 

18.  Perkins  v.  Corbin,  45  Ala.  103,  254, 106  A.  S.  R.  682.  And  see  infra, 
6  Am.  Rep.  698;  Hahn  v.  Kelly,  34  par.  61. 

Cal.  391,  94  Am.  Deo.  742;  Bush  v.  20.  Kempe  v.  Kennedy,  5  Cianch 

Lindsey,  24  Ga.  245,71  Am.  Dec.  117;  173,  3  U.  S.  (L.  ed.)  70;  Ex  parU 

Kenney  v.  Oreer,  13  Hi.  432,  54  Am.  Watkins,  3  Pet.  193,  7  U.  S.  (L.  ed.) 

bee.  439;  Cooper  v.  Sunderland^S  la.  650;  Grignon  v.  Astor,  2  How.  319, 11 

114,  66  Am.  Dee.  52;  Morrow  v.  Weed,  XT.  S.  (L.  ed.)  283;  Borden  v.  State, 

4  la.  77,  66  Am.  Dec.  122;  Adams  v.  11  Ark.  519,  54  Am.  Dec.  217;  Grimes's 

Cowles,  95  Mo.  501,  8  S.  W.  711,  6  Estate  v.  Norris,  6  CaL  621,  65  Am. 

A.  S.  R.  74;  Furgeaon  v.  Jones,  17  Dec,  545;  Anderson  v.  Gray,  134  111. 

Ore.  204,  20  Pac.  842, 11  A.  S.  B.  808,  550,  25  N.  E.  843,  23  A  S.  R.  696. 

3  L.R.A.  620.  And  see  Judquents. 

19.  Wyatt's  Adm'r  «.  Rambo,  29  1.  Kempe  «.  Kennedy,  5  Cranek 
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diction  of  inferior  taibunals  is  &j:ed  by  law,  and  for  such  a  tribunal, 
even  though  in  good  faith,  to  extend  its  jurisdiction  beyond  the  limita- 
tions of  law,  is  to  make  it  guilty  of  usurpation  and  abuse  of  power.' 
A  court  of  general  jurisdiction  may  have  special  and  summary  pow- 
ers, wholly  derived  from  statute,  not  exercised  according  to  the  course 
of  the  common  law,  and  which  do  not  belong  to  it  as  a  court  of  gen- 
eral jurisdiction,  and  in  such  cases  its  decisions  must  be  regarded  and 
treated  like  those  of  courts  of  limited  and  special  jurisdiction.'  On 
the  other  hand,  under  the  constitution  and  laws  of  some  states  certain 
tribunals  are  held  to  be  superior  courts  within  the  limited  jurisdic- 
tion assigned  to  ^em,  and  judgments  rendered  in  the  exercise  of 
such  jurisdiction  cannot  be  called  in  question  collaterally.*  In  addi- 
tion to  the  above  classifications,  all  courts  are  divided  into  two  general 
classes — courts  of  record  and  courts  not  of  record.*  Courts  of  record 
are  those  proceeding  according  to  the  common  law,  whose  judgments 
may  be  revised  by  writs  of  error,  and  whose  proceedings  and  judg- 
ments import  absolute  verity,  and  until  reversed  protect  all  who  obey 
them.*  As  defined  by  Blackstone,  "a  court  of  record  is  that  where 
the  acts  and  judicial  proceedings  are  enrolled  in  parchment  for  a 
perpetual  memorial  and  testimony,  which  rolls  are  called  the  record 
of  the  court;  and  are  of  such  high  and  supereminent  authority  that 
their  truth  is  not  to  be  called  in  question."  '  According  to  numerous 
decisions  courts  of  record  must  have  not  only  a  judge,  but  a  clerk  or 
prothonotary  and  a  seal.^  In  some  states  courts  of  record  are  held 
to  be  superior  courts,  whether  they  proceed  according  to  the  course 
of  the  common  law  or  according  to  the  rules  prescribed  by  statute; 
while  inferior  courts,  or  courts  of  limited  or  special  jurisdiction,  com- 
prise all  courts  not  of  record,  such  as  courts  held  by  justices  of  the 
peace,  boards  of  supervisors,  and  other  boards  exerci^ng  judicial  func- 

173,  3  U.  S.  (L.  ed.)  70;  Ex  parte  man  v.  Gordon,  172  Mass.  576,  53  N. 

Watkins,  3  Pet.  193,  7  U.  S.  (L.  ed.)  E.  267,  70  A.  S.  R.  304,  44  L.R.A. 

650;  State  v.  Helfrid,  2  Nott  &  McC.  840;  State  v.  Webber,  96  Minn.  422, 

(S.  C.)  233,  10  Am.  Dec.  591.  105  N.  W.  490,  113  A.  S.  R.  630; 

2.  Norfolk  &  W.  R.  Co.  v.  Pinnacle  Johnson  v.  Beazley,  65  Mo.  250,  27 
Coal  Co.,  44  W.  Va.  574,  30  S.  E.  196,  Am.  Rep.  276;  McPherson  v.  Cun- 
41  L.RA.  414.  liff,  11  Serg.  &  R.  (Pa.)  422,  14  Am. 

3.  Wyatt's  Adm'r  v.  Rambo,  29  Ala.  Dec.  642.    See  Judgments. 

510,  68  Am.  Dee.  89;  Furgeson  v.      7.  Hoehne  v.  Trugillo,  1  Colo.  161, 

Jones,  17  Ore.  204,  20  Pac.  842,  11  91  Am.  Dec.  703. 

A.  S.  R.  808,  3  L.R.A.  620.   See  Judg-      8.  In  re  Connor,  39  Gal.  98,  2  Am. 

uxsra.  Rep-  427;  Alkman  v.  Edwards,  55 

4.  Hare  v.  Shaw,  84  Ark.  32,  104  Kan.  751,  42  Pac.  366,  30  L.R.A.  149; 
S.  W  931,  120  A.  S.  R.  17.  Van  Norman  v.  Gordon,  172  Mass. 

5.  Johnson  v.  Beazley,  65  Mo.  250,  576,  53  N.  E.  267,  70  A.  S.  R.  304,  44 
27  Am.  Rep.  276.    See  tn/fo,  par.  45.  L.R.A.   840;    State   v.   Webber,  96 

6.  Fox  V.  Hoyt,  12  Conn.  491,  31  Minn.  422,  105  N.  W.  490,  113  A  S. 
Am.  Dec.  760;  Re  Dean,  83  Me.  489,  E.  630. 

-22  Atl.  385,  13  LJI.A.  229;  Van  Noi- 
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tions  of  a  limitefl  and  special  character  •  In  other  states,  however,  a 
court  though  a  court  of  record  may  be  one  of  limited  jurisdiction.^* 

II.  ClUEATZOK,  ObOANIZATION,  ABOLITION,  AKD  BbOBGANIZATION  OF 

Courts 

4.  Creation  and  Establishment  Generally. — A  tribunal  for  the 
transaction  of  judicial  business  can  be  created  only  by  the  supreme 
power  of  the  state,^^  and  a  court  is  not  of  competent  jurisdiction  unless 
it  is  provided  for  in  the  constitution  or  created  by  the  legislature.^' 
The  wtablishment  of  a  court  and  the  election  of  a  judge  are  separate 
and  distinct  things,  and  each  must  be  accomplished  in  an  appropriate 
and  legitimate  manner.^'  No  person  on  his  own  motion  has  the  power 
to  erect  himself  into  a  court.  He  may  without  any  authority  assume 
tJie  office  of  judge  of  a  court  which  has  a  legal  existence,  and  preside 
as  such,  and  all  the  acts  of  a  court  presided  over  by  him  will  be 
valid.  ^*  But  wh^  there  is  no  law  authorizing  such  court  to  be  held, 
and  the  judge  assumes  to  create  a  court  and  preside  over  it,  the  tri- 
bunal so  created  and  all  its  proceedings  are  absolutely  void.^*  It  has 
been  held  by  numerous  authorities,  among  them  the  Supreme  Court 
of  the  United  States,  that  there  can  be  no  such  thing  as  a  de  facto 
court,*'  at  least  where  there  is  a  rightful  government;*'  yet  deci- 
sions are  not  wanting  to  the  effect  that  there  may  be  de  facto  courts 
the  validity  of  whose  acts  cannot,  be  questioned  in  collateral  proceed- 
ings, and  that  a  court  organized  under  color  of  law  is  a  de  facto 
court,  and  its  judge  and  clerk  are  de  facto  officers,  even  though  the 
proceedings  for  its  organization  are  in  some  respects  irregular.*^  Thus 
where  a  court  has  been  established  by  a  legislative  act  apparently 
valid,  and  has  gone  into  operation,  it  is  regarded  as  a  de  facto  court, 
and  Its  jurisdiotion  cannot  be  quostioned  by  third  parties,  although 

9.  Hahn  «.  Kelly,  34  Cal.  391,  94  16.  Norton  v.  Shelby  Coanty,  IIS 
Am.  Dee.  742.  U.  S.  425,  6  S.  Ct.  1121,  30  U.  S.  (L. 

10.  Crown  Real  Estate  Co.  v.  ed.)  178;  Gorman  v.  People,  17  Colo. 
Rogers  Committee,  132  Ky.  790,  117  596,  31  Pac.  335,  31  A.  S.  R.  350;  Re 
S.  W.  275,  136  A.  S.  B.  202.  Norton,  64  Kan.  842,  68  Pac.  639,  91 

11.  State  V.  Boone  Coanty  Court,  50  A.  S.  R.  255;  State  v.  Bailey,  106 
Mo.  317,  11  Am.  Bep.  415.  Minn.  138,  118  N.  W.  676,  130  A.  S. 

12.  In  re  Norton,  64  Kan.  842,  68  B.  592,  16  Ann.  Cas.  338,  19  LJI.A. 
Pac  639,  91  A.  S.  R.  255;  Re  Dean,  (N.S.)  775  (sUting  that  this  is  tba 
83  Me.  489,  22  Atl.  335,  13  LJI.A.  view  of  some  authorities). 

229.  17.  Hildreth's  Heirs  v.  Melntire'a 

15.  PeridnB  v.  Corbin,  45  Ala.  103,  Devisees,  1  J.  J.  Marsh.  (Ky.)  206, 19 
6  Am.  Bep.  698.  Am.  Dec.  61  and  note ;  State  v.  Boone 

14.  State  V.  Boone  Comity  Court,  50  County  Court,  50  Mo.  317,  11  Am. 
Ho.  317,  11  Am.  Bep.  415.    See  Bep.  415. 

JdqOks.  18.  State  v.  Bailey,  106  Minn.  138, 

16.  StoU  i>.  Boone  County  Court,  118  N.  W.  676,  130  A.  S.  B.  592,  16 
50  Mo.  317, 11  Am.  Bep.  416.  Ann.  Cas.  338,  19  L.RJL.(N.S.)  775. 
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it  is  claimed  that  the  act  did  not  beconie  a  law  for  failure  to  receive 
enough  votes  in  the  legislature.** 

5.  Power  of  State  to  Create  and  Establish.— It  is  the  right  of  every 
state  to  establish  such  courts  as  it  sees  fit,  and  to  prescribe  their  sev- 
eral jurisdictions  as  to  territorial  extent,  subject-matter,  and  amount, 
and  the  finality  and  effect  of  their  decisions,  provided  it  does  not 
encroach  upon  the  proper  jurisdiction  of  the  United  States,  does  not 
abridge  the  privileges  and  immunities  of  citizens  of  the  United  States, 
and  does  not  deprive  any  person  of  his  rights  without  due  process  of 
law,  nor  deny  to  any  person  the  equal  protection  of  the  laws,  includ- 
ing the  equal  right  to  resort  to  the  appropriate  courts  for  redrees. 
The  last  restriction,  as  to  the  equal  protection  of  the  laws,  is  not  vio- 
lated by  any  diversity  in  the  jurisdiction  of  the  several  courts  as  to 
subject-matter,  amount,  or  finality  of  decision,  if  all  persons  within 
the  territorial  limits  of  their  respective  jurisdictions  have  an  equal 
right,  in  like  cases  and  under  like  circumstances,  to  resort  to  them  for 
redress.  Each  state  has  the  right  to  make  pohtical  subdivisions  of  its 
territory  for  municipal  purposes,  and  to  regulate  their  local  govern- 
ment. As  respects  the  administration  of  justice,  it  may  establish  one 
system  of  courts  for  cities  and  another  for  rural  districts,  one  system 
for  one  portion  of  its  territory  and  another  system  for  another  portion. 
Convenience,  if  not  necessity,  often  requires  this  to  be  done,  and  it 
would  seriously  interfere  with  the  power  of  a  state  to  regulate  its 
internal  affairs  to  deny  to  it  this  right.** 

I.  6.  Creation  by  the  Constitution. — In  many  if  not  all  of  the  states 
certain  courts  are  created  by  the  constitution,  and  do  not  depend 
solely  on  statute  for  their  power.*  Among  the  most  usual  classes  of 
^bunais  thus  created  are  supreme  courts,*  cinmit  courts,'  county 

19.  Note:  21  I*E.A.  142.  As  to  Kan.  751,  42  Pac.  366,  30  L.R.A.  149; 
judges  de  facto  see  Judges.  State  v.  Keener,  78  Kan.  649,  97  Pac. 

20.  Missoori  v.  Lewis,  101  U.  8.  22,  860, 19  L.R.A.(N.S.)  615;  Hemdon  v. 
25  U.  S.  (L.  ed.)  989.  Imperial  Fire  Ins.  Co.,  Ill  N.  0.  384, 

1.  Perkins  v.  Corbin,  46  Ala.  103,  16  S.  £.  465,  18  L.Rjl.  547;  Love  v. 
6  Am.  Rep.  698;  Love  v.  liddle,  26  Liddle,  26  Utah  62,  72  Pac.  135,  62 
Utah  62,  72  Pac.  185,  62  L.R.A.  482;  L.R.A.  482;  Mill  v.  Brown,  31  Utah 
Stevenson  v.  Milwaukee  County,  140  473,  88  Pac.  609,  120  A.  S.  R.  935; 
Wis.  14, 121  N.  W.  654, 17  Ann.  Cas.  Stevenson  v,  Milwaukee  County,  140 
901.  Wis.  14, 121  N.  W.  654,  17  Ann.  Cas. 

2.  Perkins  v.  Corbin,  45  Ala.  103,  901. 

6  Am.  Rep.  698;  State  v.  Martin,  60  3.  Perkins  v.  Corbin,  45  Ala.  103, 
Ark.  343,  30  S.  W,  421,  28  L.R.A.  6  Am.  Rep.  698;  State  v.  Martin,  60 
153;  Ex  parte  Cox,  44  Fla.  537,  33  So.  Ark.  343,  30  S.  W.  421,  28  L.R.A.  153; 
509,  61  L.R.A.  734;  State  «.  Noble,  £x  parftf  Cox,  44  Fla.  537,  33  So.  509, 
118  Ind.  350,  21  N.  E.  244, 10  A.  S.  R.  61  L.R.A.  734;  State  «.  Noble,  118 
143,  4  L.R.A.  101;  Auditor  ti.  Atehi-  Ind.  350,  21  N.  E.  244,  10  A.  S.  R. 
sen,  etc.,  R.  Co.,  6  Kan.  500,  7  Am.  143^  4  L.R.A.  101;  Steveoson  «.  Mil- 
fi«p.  575;  Aikman  v.  Edwards,  55  waakee  CoDntr,  140  Wil;  14^  121  N. 
R  0.  L.  Vol.  VII.— 62.  977  . 
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courts,*  criminal  courts,^  district  courts,*  probate  courts,'  and  jufr 
tices'  courts.^  While  constitutional  provisiona  vesting  the  judiciid 
power  of  the  state  in  certain  courts  make  such  courts  when  organized 
constitutional  tribunals,  yet  if  nothing  else  existed  in  the  way  of 
constitutional  provision  or  legislative  enactment,  such  courts  would 
have  nothing  but  an  imaginary  existence,  an  existence  only  in  legal 
contemplation,  but  no  real  or  potential  existence.  It  is  by  legislative 
enactment  alone  that  courts  with  their  constituent  elements  of  time, 
place,  and  officers,  are  brought  into  actual  and  real  existence,  as  con- 
tradistinguished from  their  existence  solely  under  constitutional  pro- 
visions.* 

7.  Power  of  Legislature  to  Create,  Establish,  and  Control  Gener- 
ally.— The  legislative  power  of  the  people  of  a  state  is  vested  in  the 
legislature  of  the  state,  and  the  legislature  may  do  anything  within 
the  le.dtimate  scope  of  legislation  which  is  not  forbidden  by  the  con- 
stitution, either  in  express  terms  or  by  implication.  In  the  exercise 
of  such  power  it  may  create  as  many  different  courts  as  the  wants 
of  the  country  may  require,  each  to  be  as  distinct  and  independent 
as  the  other.*"  The  power  of  the  legislature  to  create  courts  is  often 
expressly  conferred  by  the  constitution,''  and  a  provision  commonly 
found  in  the  constitutions  of  the  various  states  that  the  judicial  power 
shall  be  vested  in  certain  enumerated  courts,  and  in  such  other  courts 

W.  654,  17  Ann.  Cas.  901;  In  re  Court  L.R.A.(N.S.)  615.  ' 

Room,  etc.,  148  Wis.  109,  134  N.  W.  8.  Slate  v.  Martin,  60  Ark.  343,  30 

490,  Ann.  Cas.  1913B  98.  S.  W.  421,  28  L.R.A.  153;  Ex  parte 

4.  State  V.  Martin,  60  Ark.  343,  3D  Cox,  44  Fla.  537,  33  So.  509,  61  L.R.A. 
S.  W.  421,  28  L.R.A.  153;  Ex  parte  734;  Aikman  v.  Edwards,  55  Kan.  751, 
Cox,  44  Fla.  537,  33  So.  509,  61  L.R.A.  42  Pae.  366,  30  L.R.A.  149;  State  t). 
734;  In  re  Mortenson's  Estate,  248  111.  Keener,  78  Kan.  649,  97  Pae.  860,  19 
520,  94  N.  E.  120,  21  Ann.  Cas.  251;  L.R.A.(N.S.)  615;  Love  u.  Liddle,  26 
Foster  v.  Jones,  79  Va.  642,  52  Am.  Utah  62,  72  Pac.  185,  62  L.R.A.  482, 
Rep.  637.  Mill  v.  Brown,  31  Utah  473,  88  Pac. 

5.  Ex  parte  Cox,  44  Fla.  537,  33  609,  120  A.  S.  R.  935.  And  see  Jds- 
So.  509,  61  L.R.A.  734.  tices  op  the  Peace. 

6.  Aikman  v.  Edwards,  55  Kan.  751,  9.  Board  of  Com'rs  of  White  Coan- 
42  Pac.  3G6,  30  L.R.A.  149;  State  v.  ty  v.  Gwin,  136  Ind.  562,  36  N.  E.  237, 
Keener,  78  Kan.  649,  97  Pae.  860,  19  22  L.R.A.  402;  Ludlow  v.  Johnson,  3 
L.R.A.(N.S.)  615;  Love  v.  Liddle,  26  Ohio  553,  17  Am.  Dec.  609. 

Utah  62,  72  Pac.  135,  62  L.R.A.  482;  Notes:  7  Ann.  Cas.  629;  18  Ann. 

Mill  V.  Brown,  31  Utah  473,  88  Pac  Cas.  200;  1914C  1117. 

609,  120  A.  S.  R.  935.  As  to  self-executing  provisiiHis  of 

7.  Perkins  v.  Corbin,  45  Ala.  103,  constitutions,  generally,  see  CONSnnj- 
6  Am.  Rep.  698;  State  v.  Martin,  60  tional  Law,  vol.  6,  p.  57  «(  009. 
Ark.  343,  30  S.  W.  421,  28  L.R.A.  10.  State  Bank  v.  Cooper,  2  Yeig. 
153;  In  re  Mortenson's  Estate,  248  (Tenn.)  699,  24  Am.  Dec.  517. 

HI.  520,  94  N.  E.  120,  21  Ajin.  Cas.      Note:  Ann.  Cas.  1913C  1161. 
251;  Aikman  v.  Edwards,  55  Kan.  751,     See  also  Constetdtional  Law,  voL 
42  Pac.  366.  30  L.R.A.  149;  State  t».  6,  p.  153. 

Keeoer,  78  Kan.  649,  97  Pae.  860,  19     11.  Note:  Ann.  Gu.  1913C  1160. 

078 


Digitized  by  Google 


7  E.  C.  L. 


COUBTS 


as  may  be  prescribed  by  law,  or,  as  it  is  sometimes  expressed,  such 
other  courts  as  public  interest  may  from  time  to  time  require,  author- 
izes the  legislature  to  establish  other  courts  as  it  may  deem  proper.^' 
Under  a  provision  of  this  character  it  is  not  intended  that  ail  the 
tribunals  shall  be  established  by  the  legislature  at  one  session  or  by 
one  act,  but  from  time  to  time  as  they  may  be  needed,  and  it  has 
been  held  that  whatever  maj  be  said  in  reference  to  other  special 
laws,  the  power  is  necessarily  implied,  if  not  expressly  given,  by  such 
a  constitutional  provision,  to  establish  inferior  tribunals  by  special 
acta,  and  that  notwitlistanding  another  constitutional  provision  that 
the  legislature  "shall  pass  no  special  law  for  any  case  for  which  pro- 
vision can  be  made  by  a  general  law,"  the  legislature  is  in  such  case 
the  sole  judge  as  to  whether  provision  by  a  general  law  is  possible." 
A  constitutional  provision  authorizing  the  legislature  to  establish  courts 
in  certain  counties  having  a  given  population  enables  the  legislature 
to  create  courts  in  such  a  county  without  establishing  similar  courts 
in  all  counties  the  population  of  which  exceeds  the  given  number. 
And  a  constitutional  provision  authorizing  the  legislature  to  create 
district  courts  is  not  violated  by  the  fact  that  in  creating  an  additional 
district  court  the  legislature  calls  it  by  another  name.^* 

8.  Extent  and  Limitation  of  Power. — Under  a  constitutional  pro- 
vision authorizing  a  state  legislature  to  establish  other  courts  in  addi- 
tion to  those  enumerated  the  legislative  power  extends  not  merely  to 
the  establishment  of  other  courts  similar  to  those  enumerated,  but  to 
the  establishment  of  courts  of  a  grade  and  character  different  from 
those  expressly  set  forth.**"  Nor  does  such  a  provision  in  itself  prohibit 
the  legislature  from  creating  courts  with  jurisdiction  concurrent  with 
that  of  the  courts  named  in  the  constitution.^*  But  a  constitutional 
provision  that  the  legislature  shall  have  power  to  establish  inferior 
courts  has  been  held  to  negative  the  idea  that  the  constitution  intended 
to  grant  to  the  legislature  the  power  to  establish  courts  having  the  same 
jurisdiction  as  the  courts  established  by  the  constitution,^^  and  some 

12.  State  V.  Noble,  118  Ind.  350,  21  L.R.A.  482;  MiU  v.  Brown,  31  Utah 

N.  K.  244,  10  A.  S.  R.  143,  4  L.R.A.  473,  88  Pac.  009,  120  A.  S.  B.  935. 

101;  State  v.  Keener,  78  Kan.  649,  97  Note:  Ann.  Cas.  1913C  1160. 

Pae.  8G0,  19  L.R.A.(N.S.)  615;  State  13.  State  v.  Boone  County  Court, 

tj.  Bailey,  106  Minn.  138,  118  N.  W.  50  Mo.  317,  11  Am.  Rep.  415. 

676,  130  A.  S.  R.  592,  16  Ann.  Cas.  14.  Note:  Ann.  Cas.  1913C  1160. 

338,  19  L.R.A.(N.S.)  775;  Rabe  u.  15.  Note:  Ann.  Cas.  1913C  1160. 

Fyler,  10  Smedes  &  M.  (Miss.)  440,  16.  Woods  v.  McCay,  144  Ind.  316, 

48  Am.  Dec.  763;  State  o.  Boon«  43  N.  E.  269,  33  LJI.A.  97;  State  v. 

County  Court,  50  Mo.  317,  11  Am.  Helfrid,  2  Nott  &  McC.  (S.  C.)  233, 

Rep.  415;  State  e.  Helfrid,  2  Nott  &  10  Am.  Dec.  591;  Mill  u.  Brown,  31 

McC.  (S.  C.)  233,  10  Am.  Dec.  591;  Utah  473,  88  Pac.  609,  120  A.  S.  B. 

Ex  parte  Abrama,  56  Tex.  Crim.  465,  935  and  note. 

120  S.  W.  883, 18  Ann.  Cas.  45;  Lowe  Note:  Ann.  Cas.  19130  1160. 

V.  Uddle,  26  Utah  62,  72  Pac.  185,  62  17.  Note:  Ann.  Cas.  1913C  llOL 
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constitutions  expressly  impose  on  the  power  of  the  legislature  to  create 
other  courts  the  limitation  that  such  courts  shall  be  inferior  to  the 
supreme  court.^*  A  constitutional  provision  that  the  judicial  power 
shall  be  vested  in  certain  courts  therein  enumerated  has  been  held  to 
prevent  the  legislature  from  establishing  other  kinds  of  courts;  and 
under  a  constitutional  provision  that  there  shall  be  a  superior  court 
in  each  of  the  organized  counties  of  the  state,  it  has  been  held  Uiat 
the  legislature  cannot  establish  more  than  one  superior  court  in  a 
particular  county.^*  So  under  a  constitutional  provision  that  certain 
courts  shall  have  general  jurisdiction  in  law  and  equity  the  jurisdic- 
tion thus  conferred  has  been  held  to  be  exclusive,  and  to  prevent 
the  addition  by  the  legislature  of  other  courts  having  the  same  juris- 
diction.'" A  legislature  has  no  power  to  establish  a  court  of  appeals, 
aside  from  constitutional  courts,  to  determine  the  guilt  or  innocence  of 
a  convicted  criminal.  Hence,  it  has  no  authority  by  a  joint  resolution 
to  empower  a  board  of  state  auditors  to  investigate  a  convicted  crim- 
inal's claim  of  innocence,  where  a  portion  of  the  sentence  has  been 
served,  and  to  allow  him  a  moneyed  compensation  if  it  finds  him 
innocent.  Such  a  resolution  is  unconstitutional  and  void.^  Finally 
it  should  be  borne  in  mind  that  the  Supreme  Court  of  the  United 
States  has  decided  that  no  provision  of  the  federal  constitution  directly 
or  impliedly  prohibits  a  state  from  conferring  upon  nonjudicial  bodies 
functions  of  a  judicial  nature.* 

9.  Exercise  of  Power  in  Creation  of  Particular  Courts. — The  crea- 
tion of  a  state  court  of  mediation  and  arbitration  for  the  amicable 
adjustment  of  differences  between  employers  and  employees  in  cer- 
tain cases  is  authorized  by  a  constitutional  provision  that  the  legisla- 
ture may  establish  courts  of  conciliation,  with  such  powers  and  duties 
as  may  be  prescribed  by  law,  and  under  such  a  provision  the  legislar 
ture  may  provide  for  the  appointment  of  the  members  of  the  court, 
instead  of  requiring  their  election  by  the  people.*  Constitutional 
provisions  that  all  judicial  powers  shall  be  vested  in  one  supreme  court, 
circuit  courts,  county  courts,  justices  of  the  peace,  police  magistrates, 
and  such  courts  as  may  be  created  by  law  in  and  for  cities  and  incor- 
porated towns,  confer  ample  power  upon  the  legislature  to  provide  for 
the  establishment  of  dty  courts.   And  a  statute  providing  that  city 

18.  Aikman  v.  Edwards,  55  Kan.  R.  573,  47  L.K.A.  117. 

751,  42  Pac.  366,  30  L.RA.  149;  MUl  2.  Consolidated  Rendering  Co.  «. 

V.  Brown,  31  Utah  473,  88  Pac.  609,  Vermont,  207  U.  S.  541,  28  S.  Ct.  178, 

120  A.  S.  R.  935.  52  U.  S.  (L.  ed.)  327,  12  Ann.  Gas. 

Note :  Ann.  Caa.  1913C  1160.  658. 

19.  Note:  Ann.  Gas.  1913C  1161.  3.  Renaud  v.  Stete  Court  of  Medi- 

20.  People  v.  Luce,  204  N.  Y.  478,  ation  and  Arbitration,  124  Midi.  648, 
97  N.  E.  850,  Ann.  Gas.  mSG  1151.  S3  N.  W.  620,  83  A  S.  R.  346,  SI 

1.  AUen  V.  Board  of  State  Auditors,  Ii.R.A.  458. 
122  Mieh.  324,  81  N.  W.  113,  80  A.  S. 
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oouzis  may  be  organized  and  established  in  any  city  which  contains 
at  least  a  certain  number  of  inhabitants  whenever  the  city  council 
shall  adopt  an  ordinance  or  resolution  to  submit  to  the  qualified  voters 
of  such  city  the  question  whether  such  court  shall  be  established,  and 
tvo-thirds  of  the  votes  cast  at  such  election  shall  be  in  favor  of  the 
establishment  of  such  court,  is  not  unconstitutional  as  an  illegal  dele- 
gation to  city  councils  of  legislative  power,  nor  is  it  invaUd  as  local 
or  special  legislation  *  In  some  jurisdictions,  however,  it  has  been 
held  that  the  constitutional  provision  for  the  creation  by  the  legisla- 
ture of  such  other  inferior  courts  as  the  public  interests  may  require 
is  not  the  source  of  the  legislature's  authority  over  the  establishment 
of  municipal  courts,  but  that  such  authority  comes  with  the  grant 
to  the  legislature  of  all  the  legislative  power  of  the  state,  which  includes 
power  to  provide  for  the  organization  and  government  of  cities.* 
While  it  is  within  the  constitutional  power  of  a  state  legislature  to 
create  a  court  at  any  place  in  the  state,  and  style  the  same  a  city 
court,  yet  it  has  been  held  that  the  legislature  is  without  power  to 
provide  for  a  direct  bill  of  ^ceptions  from  &at  court  to  the  supreme 
court,  unless  the  so-called  city  court  is  actually  established  in  a  city.* 
The  legislature  may  create  a  court  or  courts  wherein  juvenile  offenders 
may  be  dealt  with,  although  they  were  formerly  dealt  with  in  other 
courts.'  It  has  been  generally  though  not  universally  held  that  stat- 
utes creating  courts  having  jurisdiction  of  juvenile  offenders  are  in  no 
sense  criminal,  and  are  not  intended  to  provide  punishment,  but  to 
save  the  child  from  becoming  a  criminal,  and  are  hence  not  unconsti- 
tutional, though  they  do  not  provide  for  trial  by  jury,  or  arraignment, 
or  plea,  or  for  notice  to  the  person  or  a  warrant  of  arrest,  and  do  require 
the  child  to  be  a  witness  against  himself.^  In  most  of  the  jurisdic- 
tions in  which  juvenile  court  legislation  has  been  enacted,  separate 
and  distinct  courts  have  no^  however,  been  provided  for,  but  the  juris- 
diction of  the  regular  courts  has  been  enlarged  to  cover  the  matters 
embraced  in  the  legislation.  There  must,  of  course,  in  such  cases  be 
no  constitutional  barrier  to  the  court's  acting  on  the  subjects  covered 
by  the  legislation.* 

4.  Chicago  Terminal  Transfer  R.  note;  Mill  «.  Brown,  31  Utah  473,  88 
Co.  V.  Greer,  223  lU.  104,  79  N.  E.  46,  Pac.  609, 120  A.  S.  R.  935  and  note. 
114  A.  S.  R.  313  and  note.  9.  Pngh  v.  Bowden,  54  Fla.  302,  45 

5.  State  V.  Keener,  78  Kan.  649,  97  So.  499,  14  Ann.  Cas.  816  and  note; 
Pac.  860,  19  L.R.A.(N.S.)  615.  Lindsay  v.  Lindsay,  257  lU.  328,  100 

6.  Lampkin  v.  Pike,  115  Oa.  827,  42  N.  E.  892,  Ann.  Cas.  1914A  1222,  45 
B.  E.  213,  90  A.  S.  R.  153.  L.R.A.(N.S.)  908  and  note;  Hunt  v. 

7.  Mill  «.  Brown,  31  Utah  473,  88  Wayne  Circuit  Judges,  142  Mich.  93, 
Pac.  609,  120  A.  S.  R.  935  and  note.  105  N.  E.  531,  7  Ann.  Cas.  821  and 

8.  Lindsay  v.  Lindsay,  257  Hi.  328,  note,  3  LJl-A..(N.S.)  564 ;  State  ».  Ray, 
100  N.  E.  892,  Ann.  Cas.  1914A  1222  63  N.  H.  406,  55  Am.  Rep.  458  note, 
and  note,  45  L.R.A.(N.S.)  908  and  56  Am.  Rep.  529;  Commonwealth  v. 
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10.  Power  of  Legislature  to  Impose  Nonjudicial  Fanctions  on 

Courts. — One  application  of  the  general  principle  as  to  the  separation 
of  the  powers  of  government'®  is  the  rule  which  has  itself  hem 
described  by  some  authorities  as  a  rudimeotal  principle  of  constitu- 
tional law,  that  on  judges  as  such  no  functions  can  be  imposed  except 
those  of  a  judicial  nature.*'  It  has  been  said  that  the  policy  and 
intent  of  the  constitutional  system  is  that  the  courts  and  judges  shall 
not  only  not  be  required^  but  shall  not  be  permitted,  to  exercise 
any  power,  or  to  pei^orm  any  trust,  or  to  assume  any  duty,  not  per- 
taining to,  or  connected  with,  the  administering  of  the  judicial  func- 
tion; and  that  the  exercise  of  any  power  or  trust,  or  the  assumption 
of  any  pubHc  duty,  other  than  such  as  pertains  to  the  exercise  of  the 
judicial  function,  is  not  only  without  constitutional  warrant,  but 
against  the  constitutional  mandate  in  respect  to  the  powers  they  are 
to  exercise  and  the  character  of  the  duties  they  are  to  discharge.'- 
Under  these  principles  functions  which  are  essentially  executive  and 
administrative  in  character  cannot  be  delegated  to  the  judiciary,*' 
and  an  act  of  the  legislature  delegating  legislative  powers  to  courts 
would  be  unconstitutional.'*  For  example,  it  has  been  held  in  some 
jurisdictions  that  the  control  of  state  funds  and  their  appropriation  to 
the  payment  of  debts  against  the  state  are  powers  exclusively  belong- 
ing to  the  legislature,  and  cannot  be  delegated  to  or  exercised  by  the 
courts."  Similarly  it  has  been  decided  that  a  statute  which  requires 
judges  to  approve  the  accounts  of  certain  county  officers  before  pay- 
ment of  ti^  same  by  the  county  commissioners  is  unconstitutional 
because  it  imposes  on  the  judges  a  nonjudicial  duty,'*  and  that  an 
act  of  the  legislature  cannot  require  tlie  judges  of  the  courts  to  appoint 
tlie  members  of  the  board  of  control  of  a  county."  It  has  even  been 
held  in  some  states  that  by  reason  of  the  necessary  separation  of  the 
departments  of  government  the  legislature  cannot  impose  upon  a  court 
the  duty  of  receiving  and  acting  on  petitions  for  the  submission  to 
the  voters  of  the  question  whether  or  not  intoxicating  liquors  shall  be 
sold,''  and  that  in  the  absence  of  a  constitutional  provision  regulat- 

Fish'er,  213  Pa.  St.  48,  62  All.  198,  14.  State  v.  Bates,  96  Minn.  UO, 

5  Ann.  Gas.  92  and  note.  104  N.  W.  709,  113  A,  S.  R.  612;  State 

Note:  Ann.  Gas.  1912A  1228.  o.  Field,  17  Mo.  529,  59  Am.  Dec.  275. 

10.  See  infra,  par.  81  et  seq.  15.  Garter  v.  State,  42  La.  Ann.  927, 

11.  Ex  parte  Grimths,  118  Ind.  83,  8  So.  836,  21  A.  S.  R.  404. 

20  N.  E.  513, 10  A.  S.  R.  107,  3  L.R.A.  16.  Wicomico    County    Board  of 

398;  Auditor  of  Slate  u.  Atchison,  etc.,  Sup'rs  tj.  Todd,  97  Md.  247,  54  AtJ. 

R.  Co.,  6  Kan.  500,  7  Am.  Rep.  575.  963,  99  A.  S.  R.  438,  62  L.R.A,  809. 

12.  Tyson  v.  Washington  Comity,  17.  State  v.  BriU,  100  Minn.  499, 
78  Neb.  211, 110  N.  W.  634, 12  LM.A.  Ill  N.  W.  294,  639,  10  Ann.  Gas.  425. 
(N.S.)  350.  18.  Wicomico    County    Board  of 

13.  White  Conntv  Board  of  Com'rs  Sup'rs  v.  Todd,  97  Md.  247,  54  Atl. 
«.  Gwin,  136  Ind.  562,  36  N.  E.  237,  963,  99  A.  3.  B.  438,  62  L.B.A.  809. 
22  L.B^  402. 
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ing  or  prohibiting  the  traffic  in  intoxicating  liquors,  the  power  so  to 
regulate  or  prohibit  is  vested  exclusively  in  the  l^islature,  and  that 
this  function  cannot  be  delegated  by  it  to  the  courts,  nor  lawfully 
assumed  by  the  judicial  branch  of  the  government.**  The  full  force 
of  this  principle  denying  tJbe  right  of  the  ,  legislature  to  impose  non- 
judicial functions  on  the  courts  is  not  recognized  in  many  jurisdic- 
tions. Thus  it  has  been  held  that  an  act  providing  that  a  circuit 
judge  shall  determine  whether  the  circumstances  have  arisen  which 
require  an  election  for  the  purpose  of  adopting  the  local  option  part 
of  a  liquor  law,  and  appointing  the  day  for  the  election,  does  not 
violate  the  coiutitutional  provisions  defining  the  powers  of  the  depart- 
ments of  govOTnment.'**  In  many  states  nonjudicial  administrative 
duties  have  been  continually  placed  upon  the  judges  and  the  power  of 
the  legislature  to  do  this  has  been  upheld.'  According  to  some  author- 
ities municipal  or  police  courts  are  not  repositories  of  the  judicial 
power  referred  to  in  the  constitution,  and  the  legislature  has  there- 
fore the  right  to  impose  upon  the  judge  of  such  a  court  powers  and 
duties  of  a  non-judicial  character.*  "Where  a  constitution  has  placed 
in  the  legislature  the  power  to  regulate  the  mode  of  appointing  oHicers 
not  otherwise  provided  for,  the  authority  of  the  legudature  to  confer 
upon  judges  and  courts  the  power  to  appoint  inferior  officers  whose 
duties  have  no  connection  witli  the  functions  of  courts  has  frequently 
been  recognized.' 

U.  Circuits,  Districts,  and  Divisions  of  Courts. — ^The  constitutions 
of  some  of  the  states  expressly  authorize  the  division  of  the  state  into 
judicial  circuits,  and  provide  for  the  election  and  term  of  office  of  a 
judge  for  each  circuit.*  A  common  provision  of  this  nature  is  to 
the  effect  that  each  circuit  is  to  be  made  up  of  contiguous  counties,*^ 
and  that  for  each  of  such  circuits  a  judge  shall  be  elected,  who,  dur- 
ing his  continuance  in  office,  shall  reside  in  and  be  a  conservator 
of  the  place  within  the  circuit  for  which  he  shall  have  been  elected.* 
The  legislature  may  add  to  or  may  take  from  the  territory  constitut- 
ing a  circuit   It  may  create  new  drcuits.  It  may  abolish  a  circuit, 

19.  Wicomico  County  Board  of  Pac.  860,  19  LJl.A.(N.S.)  615. 
Snp'iB  t).  Todd,  97  Md.  247,  54  Atl.  3.  Sartin  v.  Snell,  87  Kan.  485,  125 
963,  99  A.  S.  R.  438,  62  L.R.A.  809;  Pac  47,  Ann.  Cas.  1913E  384. 
Tyson  v.  Washington  County,  78  Neb.  4.  State  v.  Martin,  60  Ark.  343,  30 
211,  110  N.  W.  634,  12  L.RA.(N.S.)  S.  W.  421,  28  L.R.A.  153;  State  v. 
350;  In  re  PhiUips,  82  Neb.  45,  116  Friedley,  135  Ind.  119,  34  N.  E.  872, 
N.  W.  950,  17  L.R.A.(N.S.)  1001  and  21  URA.  634;  White  County  Board 
note.   See  Intoxicating  Liquoes.  of  Com'rs  v.  Gwin,  136  Ind.  562,  36 

20.  Paul  V.  Gloucester  County,  50  N.  N.  E.  237,  22  L.R.A.  402. 

J.  L.  585,  15  Atl.  272,  1  L.RA.  86.      B.  State  v.  Martin,  60  Ark.  343,  30 

1.  Minsinger  d.  Rau,  236  Pa.  St.  S.  W.  421,  28  L.R.A.  153. 

327,  84  Atl.  902,  Ann.  Cos.  1913E  6.  State  v.  Martin,  60  Ark.  343,  30 
1324.  S.  W.  421,  28  L.Bjl..  153. 

2.  SUt«  V.  Keener,  78  Kan.  649,  97 
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if  the  act  be  made  to  take  effect  at,  and  not  Wore,  the  expiration 
of  the  terras  of  office  of  the  judge  and  prosecubv  of  such  office,  as 
constituted,  at  the  time  of  the  act.^  So  also  e:qiress  provision  is  made 
by  the  constitutions  of  some  states  for  the  division  of  the  state  into  a 
certain  number  of  judicial"  districts  and  for  the  election  and  term  of 
office  of  a  judge  in  each  district,  and  also  for  an  increase  in  the  number 
of  judicial  districts  where  a  certain  proportion  of  both  houses  of  the 
legislature  shall  concur  in  the  advisability  of  so  doing  *  The  power 
to  detach  counties  from  one  judicial  circuit  and  add  them  to  another 
is  within  the  constitutional  grant  of  legislative  authority  to  ordain 
and  establish  from  time  to  time  circuit,  chancery,  and  other  inferiw 
courts;  and  the  chan^  of  a  county  from  one  judicial  circuit  to  another 
whose  judges  the  qualified  voters  of  the  county  had  no  voice  in  elect- 
ing does  not  violate  a  constitutional  provision  that  "the  judges  shall 
be  elected  by  the  qualified  voters  of  the  district  or  circuit  to  which 
they  are  to  be  assigned."  *  Under  a  constitutional  provision  giving  a 
state  legislature  the  power  to  increase  the  number  of  judicial  districts 
beyond  the  number  specified  in  the  constitution,  the  legislature  has 
the  power  to  abolish  as  well  as  to  create,  to  diminish  as  well  as  to 
increase  the  number  of  districts  so  long  as  it  does  not  reduce  the  num- 
ber below  that  originally  specified.  Thus  a  legislature  has  the  power 
to  transfer  all  of  the  counties  comprising  a  judicial  district  into 
another,  and  thereby  to  aboUsh  such  district  before  the  expiration 
of  the  term  of  office  of  the  judge  of  the  district  so  abolished.^*'  Under 
a  constitutional  provision  ^at  in  each  county  of  the  state  there  shall 
be  a  county  court,  but  that  counties  containing  less  than  a  certain 
number  of  inhabitants  shall  be  attached  to  adjoining  counties  for 
the  formation  of  districts  for  county  judges,  the  legislature  has  the 
power  to  curtail  the  territorial  jurisdiction  of  a  county  judge  to  a 
county  having  at  least  the  constitutional  minimum  of  inhabitantsi  and 
may  therefore,  when  it  appears  that  a  county  has  the  proper  number 
of  inhabitants,  separate  that  county  from  another  to  which  it  has  been 
attached  and  erect  it  into  a  Mparate  district,  though  by  so  doing  the 
compensation  of  the  judge  of  the  original  district  is  diminished.'* 
A  state  legislature  may  divide  a  circuit  court  into  two  divisions  and 
make  provision  for  the  election  and  appointment  of  a  judge  for  each 
division  separately.'*  So  also  a  legislature,  under  its  power  to  create 
superior  courts  in  addition  to  the  courts  specified  in  the  state  constitu- 
tion, may  provide  that  in  all  counties  of  the  state  having  a  superior 

7.  State  V.  Friedley,  135  Ind.  119,  53  S.  W.  134,  46  L.R.A.  567. 

34  N.  £.  872,  21  Lit.A.  634.  10.  Aikman  v.  Edwards,  55  Kan. 

8.  Aikman  v.  Edwards,  55  Kan.  7S1,  751,  42  Pac.  366,  30  LJIA..  149. 

42  Pae.  366,  30  L.R.A.  149.  11.  Foster  v.  Jooes,  79  Va.  642,  52 

Notes:  33  LJt.A.  88;  8  Ann.  Cas.  Am.  Rep.  637. 

940.  12.  State  v.  Martin,  60  Ark.  343, 39 

9.  MeCaUey  v.  State,  102  Tenn.  509,  S.  W.  421,  28  L.RA.  153. 
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couTt  of  more  than  two  judges  such  court  shall  be  divided  into  rooms 
and  such  rooms  numbered  consecutively  beginning  with  No.  1,  and 
that  the  judges  of  such  courts  shall  be  nominated  and  elected  by  rooms. 
The  legislature  may  also  authorize  any  one  of  the  judges  to  sit  as 
judge  in  the  other  rooms  or  divisions.*'  The  power  of  a  state  legis- 
lature to  provide  for  more  than  one  judge  in  a  judicial  circuit  is  not 
limited  by  a  constitutional  provision  that  for  each  circuit  "a  judge" 
shall  be  ejected,  but  the  number  is  left  to  the  sound  judgment  of  the 
legislature.**  Judges  of  circuit  and  superior  courts  are  not  county 
officers  but  belong  to  the  judiciary,  and  may  be  required  to  perform 
tiieir  duties  in  counties  attached  to  liieir  judicial  durtricts  after  their 
election.^ 

12.  Officers  and  Attendants;  Clerks,  Stenographers,  etc— To  per- 
form the  functions  of  a  court,  the  presence  of  the  officers  constituting 
the  court  is  necessary.*"  In  addition  to  the  judge,  or  judges,  the  essen- 
tial feature  of  all  courts,*'  and,  in  the  case  of  courts  of  record,  a  record- 
ing officer,  variously  known  as  a  clerk,  prothonotary,  or  register,** 
numerous  other  officers  are  usually  necessary  to  the  existence  of  a 
court  and  the  proper  transaction  of  its  business,  such  as  sheriffs,  con- 
stables,*' bailiffs,  reporters,  etc."  Attorneys,  or  counsellors,  repre- 
senting litigants  are  also  usually  considered  as  officers  of  the  court.* 
The  power  to  appoint  necessary  attendants  upon  tiie  court  is  inherent 
in  the  court  in  order  to  enable  it  to  perform  properly  the  duties 
delegated  to  it  by  the  constitution,'  and  it  cannot  be  doubted  that 
judicial  power  includes  the  authority  to  select  persons  whose  services 
may  be  required  in  judicial  proceedings,  or  who  may  be  required  to 
act  as  the  assistants  of  the  judges  in  the  performance  of  their  judicial 
functions,'  whether  they  be  referees,*  receivers  *  attorneys,'  masters, 
or  commissioners.'  When  it  seems  necessary  to  the  judge  of  a  cir- 
cuit court  that  an  attendant  upon  the  court,  in  addition  to  the  sheriff 
and  his  deputies,  should  be  appointed,  it  is  his  right  to  make  the 

13.  State  V.  Bartholomew,  176  Ind.  Pac.  47,  Ann.  Cas.  1913E  384. 

182,  95  N.  E.  417,  Ann.  Cas.  1914B  91.     1.  See  Attorneys  at  Law,  vol.  2, 

14.  State  V.  Martin,  60  Ark.  343,  30  p.  939. 

S.  W.  421,  28  L.R.A.  153.  2.  Stevenson  v.  Milwaukee  County, 

15.  State  V.  Bartholomew,  176  Ind,  140  Wis.  14,  121  N.  W.  654,  17  Ann. 
182,  95  N.  E.  417,  Ann.  Cas.  1914B  91.  Cas.  901  and  note. 

16.  In  «  Terrjll,  52  Kan.  29,  34  3.  State  v.  Noble,  118  Ind.  350,  21 
Pac.  457,  39  A.  S.  R.  327.  See  supra,  N.  E.  244,  10  A.  S.  B.  143,  4  L.K.A. 
par.  2.  101. 

17.  See  JuixiES.  4.  See  References. 

18.  In  re  Terrill,  52  Kan.  29,  34  5.  See  Receivers. 

Pac.  457,  39  A.  S.  R.  327.  See  Clerks  6.  See  Attobnxts  at  Law,  vol.  2, 
Of  Courts,  vol.  5,  p.  619  et  aeq.  And  pp.  941,  942. 

■ee  supra,  par.  3.  7.  State  v.  Nobl^  118  Ind.  350,  21 

19.  See  Shgsitfs.  N.  £.  244, 10  A.  S.  B.  143,  4  LJtJL 

20.  Sartin  v.  SneU,  87  Kan.  485. 125  101. 
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appoinlment,  for  such  time  as  the  necessity  exists.  A  statute  requir- 
ing the  sheriff  to  attend  upon  the  circuit  court  during  ita  session  and 
file  a  list  of  his  deputies,  not  exceeding  a  certain  number^  does  not 
deprive  the  court  of  power  to  appoint  such  additional  attendants  in 
cases  of  necessity.  Whether  the  necessity  exists,  must  be  determined 
by  the  judge  of  the  court  in  which  the  appointment  is  made.  The 
fees  payable  to  additional  attendants  appointed  by  the  circuit  court 
in  cases  of  necessity  are  the  same  as  the  per  diem  allowed  deputy 
sherifls  for  the  time  expended  during  the  sessions  of  the  court,  and 
can  be  recovered  only  in  the  manner  provided  by  the  statutes,  namely, 
by  certification  in  the  same  manner  as  fees  of  jurozs  are  paid.**  The 
duties  of  court  reporter  are  defined  by  statute  of  which  a  litigant 
must  take  notice,  and  a  party  to  an  action  is  liable  to  a  court  reporter 
for  copies  of  evidence  furnished  him  by  such  reports  during  the  trial, 
although  the  litigant  does  not  know  that  such  copies  must  be  paid 
for  in  addition  to  the  stenographer's  pay  as  court  reporter.* 

13.  Abolition  or  Abrogation  and  Reorganization  of  Courts. — The 
power  to  ordain  and  establish  from  time  to  time  particular  courts 
includes  tiie  power  to  abolish  existing  courts  of  that  description  and  to 
increase  or  diminish  the  number;  >®  a  court  created  by  the  legislature 
may  therefore  be  abolished  by  the  legislature,^*  and  some  constitu- 
tions expressly  confer  on  the  legislature  discretionary  power  to  alter 
or  abolish  particular  courts.*'  A  state  legislature  cannot,  however,  in 
the  absence  of  constitutional  authority,  abolish  a  court  created  by  the 
constitution,*'  nor  can  it  change  the  organization  of  such  courts,  nor 
redistribute  their  powers,  for  these  courts  owe  their  organization  to 
the  constitution,  and  as  the  constitution  has  ordained  that  they  shall 
be  organized  so  they  should  be.  Judicial  power  distributed  by  the  con- 
stitution is  beyond  legislative  control.**  Under  a  constitutional  pro- 
vision that  the  judicial  power  shall  be  vested  in  certain  courts,  it  has 
been  held  that  the  courts  enumerated  become  constitutional  courts 
which  cannot  be  abolished  by  the  legislature,**  and  where  a  court  or 
system  of  courts  is  created  by  and  exists  under  the  authority  of  the 

8.  Stevenson  v.  Milwaukee  County,  6  Am.  Rep.  698.  And  see  Qorman  v. 
140  Wis.  14,  121  N.  W.  654,  17  Ann.  People,  17  Colo.  596,  31  Pae.  335,  31 
Caa.  901.  A.  S.  R.  350. 

9.  Miller  v.  Palmer,  25  hxi.  App.  Note:  Ann.  Cas.  1913C  1161. 
367,  58  N.  E.  213,  81  A.  S.  R.  107.  12.  Note:  Ann.  Caa.  1913C  1161. 

As  to  the  duty  of  a  reporter  to  pre-  IS.  Perkins  t>.  Corbin,  45  Ala.  103, 
pare  syllabi  or  headnotes  of  decisions,  6  Am.  Rep.  698;  State  v.  Noble,  118 
see  infra,  par.  44.  Ind.  350,  21  N.  E.  244,  10  A,  S.  B. 

10.  People  V.  Green,  201  N.  Y.  172,  143,  4  L,R.A.  101. 

94  N.  E.  658,  Ann.  Cas.  1912A  884;     Note:  Ann.  Cas.  1913C  1161. 
McCulIey  v.  SUte,  102  Tenn.  509,  53     14.  SUte  «.  Noble,  118  Ind.  350,  21 

S.  W.  134,  46  LJR.A.  567.  N.  E.  244,  10  A.  S.  R.  143,  4  LJI.A. 

Note:  Ann.  Cas.  19130  1161.  101. 

11.  Perkins  v.  Corbin,  46  Ala.  103,     16.  Note:  Ann.  Cas.  1913C  1161. 
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constitution  of  a  state,  although  put  in  actual  operation  by  an  act 

of  the  legislature,  it  is  competent  for  such  legislature  to  regulate  and 
maintain  such  court  or  system  of  courts,  but  not  to  abolish  it  by  a 
repeal  of  the  act  effectuating  the  constitutional  provision. A  statute 
attempting  to  abolish  several  inferior  conrfa  and  to  substitute  one 
court  in  their  place  cannot  be  separated  so  as  to  uphold  the  substituted 
court  in  place  of  some  of  them  if  one  is  protected  from  destruction 
by  the  constitution  and  its  judge  is  a  member  of  the  others.^'  A 
constitutional  provision  that  the  legislature  shall  have  the  power  to 
abolish  any  court,  except  the  supreme-  court  and  the  probate  courts, 
whenever  its  jurisdiction  and  functions  have  been  conferred  upon 
.some  other  courts,  does  not  prevent  the  abolition  of  a  court  by  the 
legislature  except  in  the  possible  event  of  its  being  the  sole  existing 
depositary  of  the  whole  or  a  part  of  the  judicial  power  originally  vested 
in  a  constitutional  court  which  has  been  abolished.'*  The  adoption 
of  a  state  constitutign  does  not,  of  itself,  abrogate  a  territorial  gov- 
ernment, but  the  territorial  courts  remain  in  existence  and  judgments 
can  be  rendered  by  them  before  the  approval  of  the  state  constitution 
by  Congress,  and  the  admission  of  the  territory  as  a  state.** 


14.  In  General. — If  the  law  prescribed  no  time  for  holding  a  court 
the  judge  might  lawfully  hold  it  where  and  as  often  as  he  chose. 
So  likewise,  if  the  place  were  left  to  his  election  instead  of  being  fixed 
and  prescribed  by  law,  he  might  lawfully  sit  in  judgment  where  he 
pleased  within  the  territorial  limits  prescribed  to  his  jurisdiction.'' 
To  avoid  any  uncertainty  on  these  points,  both  the  time  and  place 
of  holding  the  dilFerent  courts  are,  as  a  rule,  expressly  prescribed  by 
the  constitutions  or  statutes  of  the  various  states,  and  compliance  with 
such  provisions  as  to  time  and  place  is  essential  to  the  valid  exercise 
of  judicial  power  by  a  court.*  Opening  is  essential  to  holding  a  court; 
and  holding  court  includes  its  opening;  it  has  therefore  been  held 
that  the  purpose  of  a  statute  which  regulates  and  fixes  the  time  of 
holding  certain  courts  is  sufficiently  indicated  in  its  titie  although 
such  title  employs  the  word  "holding"  and  the  subject-matter  relates 
to  the  "opening"  of  courts.  The  two  words,  as  used  in  this  connec- 
tion, are  synonymous.*   The  opening,  holding,  and  adjdumment  of 

16.  Reid  v.  Smonlter,  128  Pa.  St.  531,  2  Chandler  (Wis.)  222,  54  Am. 
324,  18  Atl.  445,  5  L.R.A.  517.  Dec.  152. 

17.  Johnson  v.  State,  59  N.  J.  L.  20.  Dunn  v.  State,  2  Ark.  229,  35 
635,  37  Atl.  949,  39  AtL  646,  38  L.B.A.  Am.  Dec.  S4. 

373.  1.  See  infra,  par.  15,  21. 

18.  Note:  Ann.  Cas.  1913C  1161.        2.  Letcher  v.  State,  159  Ala.  59,  48 

19.  How  V.  Kane,  2  Pin.  (Wis.)  So.  805, 17  Ann.  Cas.  716. 
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court  are  the  exercise  of  judicial  power  to  be  performed  by  the  court  • 
but  if  a  judge  captiously  refuses  to  hold  court  at  a  time  prescribe 
by  law,  a  writ  of  mandamus  will  issue,  if  a  proper  application  be  made 
by  the  aggrieved  party  at  a  proper  time,  where  it  appears  that  great 
injury  irill  result  from  the  refusal  of  the  judge,  there  being  no  other 
adequate  specific  remedy  afforded  the  party  aggrieved.*  The  validity 
of  court  business  transacted  on  Sundays  and  legal  holidays  is  treated 
elsewhere  in  this  work.* 

15.  Time  of  Holding  Court  Generally. — The  time  of  holding  the 
regular  terms  of  the  different,  courts,  as  well  as  the  duration  of  such 
terms,  is  usually  fixed  by  law  in  the  various  states,*  and  it  is  a  gen- 
erally recognized  rule  that  it  is  essential  to  jurisdiction  that  a  court 
should  be  held  at  a  time  authorized  by  law,  and  that  where  a  court 
is  held  at  an  unauthorized  time  all  proceedings  therein  are  void.' 
Nor  can  the  express  consent  of  the  parties  confer  jurisdiction  upon 
the  court.^  It  has  been  held,  however,  that  since  by  the  common  law 
courts  of  probate  and  chancery  are  always  open  for  the  transaction 
of  business,  a  provision  in  a  constitution  requiring  probate  court  to 
be  held  on  certain  days,  but  containing  no  negative  words,  does  not 
divest  the  probate  judge  of  authority  to  hold  court  on  any  other  days.* 
Where  a  court  is  not  convened  until  after  the  time  fixed  by  law,  its 
acts  are  not  made  legal  by  the  fact  that  the  court,  had  it  convened 
at  the  legal  time,  might  have  adjourned  from  day  to  day  until  the 
time  it  actually  convened.  On  the  other  hand  it  has  been  held  that 
where  the  officers  attempt  to  convene  court  before  the  statutory  time 
therefor  and  adjourn  from  day  to  day  until  after  the  right  time  for 
convening,  judgments  rendered  after  such  rightful  time  are  valid. 
A  term  has  been  defined  as  "the  space  of  time  during  which  a  court 
holds  a  session,"  and  when  a  statute  speaks  of  terms  of  court,  the 
terms  constituted  by  law  are  meant,  and  not  special  motion  days, 
known  as  special  terms.*" 

16.  Commencement  and  Duration  of  Term. — ^It  cannot  be  said  that 
a  term  of  court  commences  before  the  judges  authorized  to  hold  court 
have  convened,  and 'therefore  tiie  term  is  held  to  begin  at  that  time 

3.  In  re  Terriil,  52  Kaa.  29,  34  Pae.  457,  39  A.  S.  R.  327;  Anbonr  v.  Yazoo 
457,  39  A.  S.  B.  327.  etc.,  R.  Co.,  96  Miss.  340,  54  So.  158, 

4.  Ex  parte  Trapnall,  6  Ark.  9,  42  Ann.  Gas.  1912B  179  and  note. 
Am.  Dec.  676.   See  Makdauus.  8.  Note:  Ann.  Cas.  1912B  180. 

5.  See  Sundays  and  Holidays.  9.  Kimball  v.  Fisk,  39  N.  H.  110, 

6.  Dunn  v.  State,  2  Ark.  229,  35  75  Am.  Dee.  213. 

Am.  Dec.  54;  State  v.  Posey,  17  La.     10.  Note:  Ann.  Caa.  1912B 180. 
Ann.  252,  87  Am.  Dec.  525;  Marsden     11.  Conkling  v.  Ridgely,  112  DL  36, 
V.  Harlocker,  48  Ore.  90,  85  Pae.  328,  1  N.  E.  261,  54  Am.  Rep.  204. 
120  A.  S.  R.  786.  12.  Smith  t».  Cutler,  10  Wend.  (N. 

Note:  33  L.R.A.  87.  T.)  689,  25  Am.  Dee.  580. 

7.  In  re  TerriU,  52  Kan.  29,  34  Pae. 
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on  the  first  day  of  the  term  at  which  the  court  is  duly  organized  and 
opened.*'  Not  only  the  time  of  holding,  but  also  the  duration  of 
terms  of  courl^  is  often  fixed  by  law,'*  and  when  a  regular  term  of 
court  has  expired  or  determined  by  operation  of  law,  or  by  an  adjourn- 
ment to  the  next  succeeding  regular  term  thereof,  all  business  therein, 
not  otherwise  disposed  of,  is  continued,  by  operation  of  law, -to  the  next 
regular  term,  and  cannot,  except  in  particular  cases  specially  provided 
for  by  statute,*^  be  adjudicated  prior  to  the  term  to  which  they  were 
continued,  and  those  concerned  are  under  no  legal  obligation  to  be 
prepared  therefor  at  a  previous  day."  A  verdict  received  and  judg- 
ment rendered  after  the  term  of  court  has  legally  terminated  are  void.'' 
It  has  been  held,  however,  in  some  states  tiiat  a  court  may  hold  over 
to  complete  a  trial  in  progress  at  the  expiration  of  the  regular  term 
of  the  court.'*  The  use  of  the  word  "until"  generally  implies  an  inten- 
tion to  exclude  the  day  to  which  it  refers,  unless  the  contrary  appears 
from  the  context  of  the  statute  or  instrument  in  which  such  word  is 
used,  and  it  has  accordingly  been  hdd  that  if  a  statute  provides  that  a 
certain  term  of  court  shall  continue  "until"  a  specified  day,  the  pro- 
ceedings and  judgment  in  a  trial  before  such  court  on  the  day  succeed- 
ing that  named  in  the  statute  are  coram  non  judice  and  void,  and 
will  not  support  an  appeal."  In  some  jurisdictions  the  only  standa^ 
of  time  in  the  computation  of  a  day  or  the  hours  of  a  day  recognized 
by  the  law  is  the  meridian  of  the  sun  and  not  railroad  or  standard 
time,  and  such  matters  as  the-  meeting  and  adjournment  of  courts 
wUl  be  regulated  by  true  sun  time.^*^  Thus,  for  instance,  it  has  been 
held  that  sun  time  is  intended  by  a  statute  which  fixes  the  end  of  a 
term  of  court  on  a  certain  day  and  that  the  close  of  that  day  is  fixed 
by  sun  time  and  not  by  standard  time.'  The  death  of  a  trial  judge 
does  not  end  the  term  of  court ;  and  if  his  successor  signs  all  the  papers 
and  acts  upon  the  motion  for  a  new  trial,  it  will  be  presumed  Uiat  he 
was  appointed  within  term  time." 

18.  PoUett  V.  Hall,  16  Ohio  111,  47  37  So.  421,  109  A.  S.  R.  17  (in  this 

Am.  Dec.  365.  case  the  statute  provided  that  the 

14.  Johnson  v.  8tate,  141  Ala.  7,  37  term  Bhould  continue  "until  the  third 
So.  421,  109  A.  S.  R.  17;  Dunn  v.  Saturday  in  December,"  and  the  de- 
State,  2  Ark.  229,  35  Am.  Dec.  54;  fendant  was  tried  on  December  19th 
Texas  Tram,  etc.,  Co.  v.  Hightower,  which  was  the  third  Satunb^  of  that 
100  Tax.  126,  96  S.  W.  1071, 123  A.  8.  month). 

R.  794,  6  L.R.A.(N.S.)  1046  and  note.  20.  Henderson  v.  Reynolds,  84  Oa. 


36.  Dunn  v.  State,  2  Aii.  229,  36     Note:  1  L£JL(N.S.)  364, 365.  And 


17.  Davis  V.  Fish,  1  G.  Greene  (la.)  1.  Texas  Tram,  ete.,  Co.  v.  Higb- 
406,  48  Am.  Dec  387.  See  JOBO-  tower,  100  Tei.  126,  96  S.  W.  1071, 
UENTS;  Verdict.  123  A.  S.  B.  794,  6  L.B.A.(N.S.)  1016 

18.  Addington  v.  Wilson,  5  Ind.  137,  and  note. 

6]  Am.  Dec  81.  2.  EUia  «.  State,  50  Tex.  Crira.  14, 

19.  Johnson  «.  State^  141  Ala.  7,  117  S.  W.  978,  133  A.  S.  R.  95a 
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17.  Special  Terms  and  Sessions. — ^Provision  is  frequently  made  by 
law  for  the  holding  of  special  terms  of  court,  under  particular  cir- 
cumstances, and  subject  to  certain  prescribed  limitations,'  and  it  is 
also  sometimes  ezpr^y  provided  by  statute  that  special  adjourned 
sessions  of  any  court  may  be  held  in  continuation  of  the  regular  terms 
upon  its  being  so  ordered  by  the  court  or  judge  in  term  time,  and 
entered  by  the  clerk  on  the  record  of  the  court*  In  some  jurisdic- 
tions it  is  provided  that  a  spe<dal  term  may  be  ordered  and  held  by 
the  district  or  circuit  judge  in  any  county  in  his  district,  for  the 
transaction  of  any  busing,  if  he  deems  it  necessary.*  No  set  form  is 
usually  required  to  be  used  by  a  judge  to  make  a  valid  appointmeut 
of  a  special  term.  Any  form  clearly  indicating  tlie  purpwe  of  the 
judge  to  appoint  a  special  term,  and  using  words  adequate  to  convey 
such  idea  clearly,  ia  sufficient  to  make  the  appointment  a  valid  one.* 
A  court  of  general  jurisdiction  is  presumed  to  have  complied  with 
the  law  in  ordering  a  special  term,  when  ihe  statute  authorizes  the 
judge  to  call  a  spe^al  term  of  court  in  vacation,  and  the  record  shows 
that  the  court  convened  "in  pursuance  of  the  order  of  the  judge  of 
said  court,  heretofore  made  and  entered  of  record."  '  Under  a  statute 
providing  that  the  governor  may  order  a  special  term  of  court  in  any 
«ounty  whenever  it  shall  ^pear  to  him  by  the  cextiiicate  of  a  judge 
or  of  the  county  commissioners,  or  otherwise,  that  a  certain  state  of 
facts  exists,  he  is  the  sole  judge  of  the  sufficiency  of  the  evidence  to 
satisfy  him  that  a  special  term  is  required.^ 

18.  Adjoumxaent  and  Reconvention  Generally.— Ail  courts,  unless 
restrained  by  some  statutory  provision,  have  the  inherent  power  to 
adjourn  their  sessions  to  a  future  time,*  at  which  time  the  business  of 
the  court  may  be  regularly  resumed,^^  and  the  proceedings  had  at  the 
adjourned  sesdon  will  be  considered  as  the  proceedings  of  the  term 
80  adjoumed.^^  An  adjourned  term  is  bat  a  prolongation  of  the  pre- 

S.  Dunn  «.  State,  2  Ark.  229,  35  Dann  v.  State,  2  Ark.  229,  35  Am. 
Am.  Dec  64;  Peeples  v.  State,  46  Fla.  Deo.  64;  Cook  v.  Skelton,  20  HI.  107, 
101,  36  So.  223,  4  Ann.  Cas.  870;  71  Am.  Dec.  250;  Conkling  v.  Ridge- 
Cook  ».  Skelton,  20  lU.  107,  71  Am.  ly  &  Co.,  112  lU.  36,  1  N.  E.  261,  54 
Dec.  250;  Russell  v.  State,  77  Neb.  Am.  Rep.  204;  In  re  Terrill,  52  Kan. 
519, 110  N.  W.  380, 15  Ann.  Cas.  222.  29,  34  Pac.  467,  39  A  S.  R.  327;  Oroen 

4.  Dunn  v.  State,  2  Ark.  228,  35  v.  Morse,  57  Neb.  391,  77  N.  W.  925, 
.Vm.  Dev.  54.  73  A.  S.  R.  618 ;  Russell  v.  State,  77 

5.  Rnssell  v.  State,  77  Neb.  519,  Neb.  619,  110  N.  W.  380,  15  Ann. 
110  N.  W.  380, 15  Ann.  Cas.  222.         Cas.  222;  KimbaU  tt.  Fisk,  39  N.  H. 

6.  Peeples  v.  State,  46  Fla.  101,  35  110,75  Am.  Dec.  213;  Belleck  v.  Janes- 
So.  223,  4  Ann.  Cas,  870.  ville,  100  Wis.  157,  75  N.  W.  975,  69 

7.  Cook  V.  Skelton,  20  in.  107,  71  A.  S.  R.  906,  41  L.R.A.  663. 

Am.  Dec.  250.  10.  In  re  Terrill,  52  Kan.  29,  34 

8.  State  V.  Lewis,  107  N.  C.  967,  12  Pac.  457,  39  A.  S.  R.  327. 

S.  E.  457, 13  S.  E.  247, 11  L.R.A.  105.     11.  Mechanics  Bank  v.  Withers,  6 

9.  Mechanics  Bank  v.  Withers,  6  Wheat  106,  5  U.  S.  (L.  ed.)  217; 
Wheat.  106,  5  U.  S.  (L.  ed.)  217:  Dunn  «.  State,  2  Ark.  229, 35  Am.  Dee. 
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vious  term,  and  the  court,  during  an  adjourned  term,  has  the  same 
power  it  had  during  the  previous  term  to  make  the  record  of  such 
previous  term  conform  to  the  truth.**  The  custom  has  always  pre- 
vailed of  adjourning  from  day  to  day,  and  for  such  other  short  peri- 
ods as  the  convenience  of  the  court  and  the  dispatch  of  business  might 
require,  and  such  power  has  apparently  never  been  questioned.  This 
power,  of  course,  should  be  confined  in  its  exercise  to  reasonable  times, 
but  must,  to  a  great  extent,  be  left  to  the  sound  discretion  of  the  court, 
acting  with  a  view  to  the  dispatch  of  business  and  the  administra- 
tion of  justice."  An  adjournment  may  be  without  day,'*  and  there 
is  a  marked  distinction  between  an  adjournment  sine  die  of  a  term 
of  court,  and  those  intermissions  which  inevitably  occur  during  a 
term.  A  court  has  the  inherent  power  during  the  term  of  suspend- 
ing business,  as  occasion  may  require,  from  one  hour  or  one  day 
to  another.  In  this  respect  there  is  no  difference  between  an  adjourn- 
ment from  one  day  to  the  next,  and  an  adjournment  to  a  more  dis- 
tant day.  Ib  either  case  the  term  continues,  and,  while  during 
the  intermission  the  functions  of  the  court  are  for  some  purposes 
suspended,  still  the  court  remains  in  existence  and  it  is  still  term 
time.  The  judges  do  not  by  such  an  order  lose  all  power  of  con- 
trol over  the  sessions,  and  may  revoke  the  order  of  adjournment 
and  reconvene  before  the  time  first  fixed,  and  if  an  order  is  made 
adjourning  court  to  a  subsequent  day  in  the  term,  and  judicial  pro- 
ceedings are  had  in  the  interval,  it  is  to  be  presumed  that  the  court 
regularly  reconvened,  under  a  revocation  and  vacation  of  such  order 
of  adjournment.'* 

19.  By  Whom  Power  of  Adjournment  Hay  Be  Exercised. — It  has 
been  held  that  the  adjournment  as  well  as  the  opening  and  holding  of 
court  is  the  exercise  of  judicial  power  to  be  performed  by  the  court, 
and  that  in  the  absence  of  statute  authorizing  it,  the  clerk  or  other 
ministerial  officer  cannot  act  for  the  judge,  even  when  authorized  by 
him,  in  opening  or  adjourning  court.  Under  this  view  the  failure 
of  a  judge  to  attend  and  open  his  court  upon  the  day  appointed  by  law 
for  the  beginning  of  the  term  operates  to  lapse  and  end  that  term, 
and  no  further  session  of  the  court  can  be  held  until  the  next  regular 
term,  or  until  a  special  term  is  legally  called.  In  such  case  the  clerk 
of  the  court  cannot,  in  the  absence  of  statutory  power,  adjourn  the 
court  from  day  to  day,  or  until  a  future  day  and  the  amval  of  the 
judge  for  the  oommencement  of  the  term.'*    By  express  statutory 

54;  Selleek  «.  Janesville,  100  Wis.  157,  14.  Russell  v.  State,  77  Neb.  519, 

75  N.  W.  975,  69  A.  S.  R.  906,  41  110  N.  W.  380,  15  Ann.  Cas.  222. 

L.R.A.  563.  16.  Green  v.  Morae,  57  Neb.  391,  77 

12.  Keith  tj.  State,  91  Ala.  2,  8  So.  N.  W.  925,  73  A.  S.  R.  518. 

353,  10  L.R.A.  430.  16.  In  re  Tenill,  52  Kan.  29^  34 

IS.  Cook  V.  Skelton,  20  BL  107,  71  Pae.  457,  39  A.  S.  R.  327. 
Am.  Dee.  250. 
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provision  in  some  states,  if  the  judge  is  sick  or  for  any  other  sufBcient 
cause  is  unable  to  attend  court  at  the  regularly  appointed  Ume,  he  may 
by  a  written  order  direct  an  adjournment  to  a  particular  day  tiierein 
specified,  and  the  clerk  shall  on  the  first  day  of  the  term,  or  as  soon 
tiieieafter  as  he  receives  the  order,  adjourn  the  court  as  therdn 
directed.  A  telegram  from  a  judge  to  the  clerk  of  the  court  ordering 
an  adjournment  has  been  held  to  be  a  "written  order"  within  the 
meaning  of  such  a  statute,  and  to  warrant  an  adjoiuiiment>^  lu 
some  jurisdictions  it  is  proviifed  that  if  the  judge  of  a  court  fails 
to  attend  at  the  time  and  place  appointed  for  holding  his  court,  the 
sheriff  or  clerk  may  adjourn  the  court  from  day  to  day  until  the 
judge  does  attend  or  a  judge  pro  tern  is  selected,  and  if  ^e  judge  is 
not  present  and  a  judge  pro  tem  not  selected  within  a  certain  time 
after  the  first  day  of  the  term,  the  court  stands  adjourned  for  the 
entire  term.^® 

20.  Vacations. — A  vacation  has  been  defined  as  "all  the  time 
between  the  end  of  one  term  and  the  beginning  of  another,"  and  also 
as  "the  intermi^ion  of  judicial  proceedings;  the  recess  of  courts;  the 
time  during  which  courts  are  not  held."  Where  a  statute  authorizes 
certain  things  to  be  done  in  vacation  as,  for  instance,  the  confession 
of  judgment,  it  has  been  held  that  an  adjournment  of  court  for  any 
considerable  period  of  time  constitutes  a  vacation  within  the  meaning 
of  such  statute."  The  powers  and  duties  of  judges  at  chambers  and 
in  vacation  are  treated  elsewhere  in  this  work.** 

21.  Place  of  Holding  Court  Generally. — ^To  constitute  a  court  there 
must  be  a  place  appointed  by  law  for  the  administration  of  justice,' 
and  courts  must  be  held  at  the  place  provided  by  law,*  except  for  the 
determination  of  actions,  special  proceedings,  and  other  matters  not 
requiring  a  jury,  when  they  may,  by  consent  of  the  parties  therein, 
be  held  at  some  other  place.'  Generally  a  court  or  judge  required  by 
statute  to  act  ofEcially  at  a  certain  place  cannot  perform  that  act  at 
another  place,  and  official  action  will  be  invalid  if  the  statute  authoriz- 
ing the  court  to  be  held  at  that  place  is  unconstitutional,  and  will  be 
invalid  if  the  judge  is  required  by  law  to  be  at  that  time  in  another 
place,  and  if  there  is  no  provision  of  law  for  holding  court  by  that 
judge  at  that  place,  and  if  the  action  should  be  in  court  and  the  judge 
privately  at  any  place  attempts  to  perform  the  official  acts  as  in 

17.  State  V.  Holmes,  56  la.  588,  9  Judgments. 

N.  W.  894,  41  Am.  Rep.  121.  20.  See  Jodges. 

18.  State  o.  Holmes,  56  la.  588,  9  1.  Dunn  v.  State,  2  Ark.  229,  35 
N.  W.  894,  41  Am.  Rep.  121;  In  re  Am.  Dee.  54. 

Tcrrill,  52  Kan.  29,  34  Pac.  457,  39  2.  Carter  v.  State,  100  Miss.  342,  56 
A.  S.  R.  327  (eitiDg  Okla.  Stat  par.  So.  454,  Ann.  Caa.  1914A  369  aa& 
4C26).  note. 

19.  Conkling  v.  Ridgely,  112  lU.  36,     3.  Note:  Ann.  Gas.  1914A  369. 
1  N.  £.  261,  54  Am.  Rep.  204.  See 
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court*  It  ia  sometimes  expressly  provided  by  statute  that  whenever 
it  shall  be  deemed  unsafe  or  inexpedient  by  reason  of  certain  calamities 
to  hold  court  at  the  time  and  place  appointed  therefor,  the  justices  or 
judges  of  the  court  may,  by  an  order  in  writing,  appoint  any  otiier 
place  within  the  same  county  and  any  other  time  for  holding  the 
same;  and  the  said  adjourned  session  shall  be  taken  as  part  and  con- 
tinuance of  the  term,  and  all  proceedings  in  the  court  may  be  con- 
tinued at  the  adjourned  times  and  places,  and  be  of  the  same  force 
and  effect  as  if  the  court  had  continued  its  session  at  the  place  where  it 
was  holden  before  such  adjournment.*  It  has  been  held,  however, 
that  where  the  power  to  fix  the  times  and  places  of  holding  court  is 
committed  by  statute  to  all  the  judges,  and  not  to  a  single  judge  of  a 
judicial  distiict,  it  is  not  in  the  power  of  any  judge  to  adjourn  his 
court  to  any  other  place  than  that  designated  by  judges  according 
to  law.* 

22.  Power  of  Court  to  Sit  at  Place  Other  tluii  County  Seat— It 

ia  usually  made  the  duty  of  each  coun^  in  a  state  to  provide  at  the 
county  seat  a  courthouse,  and  to  keep  the  same  in  repair,'  and  even 
in  the  absence  of  statute  it  is  generally  agreed  that  county,  circuit, 
and  district  and  other  courts  held  for  the  county  must  sit  at  such 
county  seat,*  and  that  they  have  no  authority  or  jurisdiction  to  con- 
vMie  for  the  trial  of  actions  or  proceedings  involving  issues  of  fact 
at  any  other  place  in  the  county,  except  by  the  consent  of  the  parties, 
or  except  where  expressly  so  authorized  by  statute.'  Long  acquiescence 
in  the  universal  custom  of  such  courts  to  sit  at  county  seats  is  held 
to  be  equal  to  positive  law  requiring  such  courts  to  be  held  at  tJi(^ 
places.^*  The  object  of  Uie  rule  seems  to  be  to  obtain  certainty  and 
to  prevent  a  failure  of  justice  through  the  parties  concerned  or  affected 
not  knowing  the  place  of  holding  court.'*  In  some  jurisdictions  it 
is  expressly  provided  by  the  constitution  or  statutes  that  the  trial, 
district,  or  circuit  courts,  as  the  case  may  be,  shall  be  held  at  the 
county  seat,  and  when  such  is  the  case  it  seems  to  be  generally  held 
that  a  session  of  the  court  held  in  any  other  place  is  coram  non  judice 
and  that  the  proceedings  are  void,  except  under  extraordinary  circum- 

4.  Note:  33  LJCA.  87.  R.  S06,  41  L.R.A.  563. 

6.  Selleck  v.  Janesrille,  100  Wis.  9.  Bell  v.  Jarvis,  98  Minn.  109,  107 
157,  75  N.  W.  975,  69  A.  S.  R.  906,  41  N.  W.  547,  8  Ann.  Caa.  938;  Carter  «. 
L.R.A.  563.  >  State,  100  Hias.  342,  56  So.  454,  Ann. 

6.  Note:  8  Ann.  Gas.  941.  Gas.  1914A  369. 

7.  Selleck  v.  Janesville,  100  Wis.  10.  Board  of  Com'rs  of  White 
157,  75  N.  W.  975,  69  A.  S.  R.  906,  County  i>.  Gwin,  136  Ind.  562,  38  N. 
41  L.R.A.  563.  And  see  Counties.      E.  237,  22  L.R.A.  402. 

8.  Board  of  Com'rs  of  White  Goun-  11.  Bell  v.  Jarvis,  98  Minn.  109, 
ty  v.  GwiD,  136  Ind.  562,  36  K.  E.  237,  107  K.  W.  547,  8  Ann.  Gas.  938  and 
^  LJI.A.  402;  Selleck  v.  Janeerille,  note. 

.  100  Wis.  157,  75  N.  W.  975,  69  A.  S. 
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stances.**  It  has  been  held  however  that  although  it  is  provided  bj 
statute  that  all  terms  of  county  courts  shall  be  held  at  the  respective 
county  seata,  yet  the  validity  of  a  judgment  rendered  at  the  de  facto 
county  seat  cannot  be  attacked  collaterally,  and  will  not  be  set  asids 
although  tiie  supreme  court  may  subsequently  dedde  tiiat  scmie  other 
place  is  the  de  jure  county  seat,^'  and  that  the  proceedings  of  a  de  jure 
court  cannot  be  annulled  upon  habeas  corpus  proceedings  although 
the  county  seat  was  unlawfully  removed  to  the  place  where  the  court 
was  held.'*  A  state  legislature  may  by  express  enactment  require 
courts  to  sit  at  places  other  than  the  county  seat,  and  an  act  establish- 
ing for  a  county  an  additional  court  to  sit  at  a  place  other  than  the 
county  seat  cannot  be  set  aside  because  of  the  inconvenience  of  having 
two  courts  holding  their  sessions  at  different  places." 

23.  Validity  of  Proceedings  at  Place  Other  than  Courthouse. — It 
is  the  general  rule  that  trials  must  be  held  at  the  regular  courtiiouse 
provided  and  used  for  the  holding  of  courts/*  but  until  a  courthouse 
is  provided,  or  if  the  same  from  any  cause  becomes  unsafe,  incon- 
venient or  unfit  for  holding  court,  it  is  usually  provided  by  statute 
that  the  proper  officers — usually  the  county  board — shall  appoint 
some  other  convenient  building  at  the  county  seat  for  that  purpose 
temporarily ;  and  such  building  shall  then  be  deemed  the  courthouse 
for  the  time  being  for  all  purposes.'^  In  cases  of  emergency  the  court 
itself  may  secure  other  quarters  for  temporary  use  in  the  adminis- 
tration of  justice,  until  the  proper  authority  can  rebuild  the  court- 
house.*^ According  to  some  authorities  it  is  reversible  error  to  adjourn 
die  trial  of  a  criminal  case  to  the  home  of  a  witness  against  the  objec- 
tion of  the  defuidant.**  In  several  jurisdictions,  however,  it  has 
been  held  that  the  trial  court  may  in  its  discretion,  unless  prohibited 
by  statute,  adjourn  court  to  the  home  of  a  witness  to  take  his 
testimony. " 

18.  Notee:  38  L.R.A.  88;  8  Ann.  In  »  Court  Room  ete»  of  IHfth  Branch 
Caa.  040.  Cireuit  Conrt,  148  Wis.  109,  134  N. 

IS.  Note:  8  Ann.  CaB.  040, 941.        W.  490,  Ann.  Gas.  1913B  98. 

14.  In  re  Allison,  13  CtAo.  625,  22  18.  Board  of  Com'n  of  White  Conn- 
Pae.  820,  16  A  S.  B.  224,  10  LJftA.  ty  «.  Owin,  136  Ind.  562,  36  H.  £. 
700.  237,  22  Ii.RA.  402;  Bell  v.  JarriB,  98 

Notes:  33  LJI.A.  89;  8  Ann.  Cas.  Minn.  109,  107  N.  W.  547,  8  Ann. 
941.  Cas.  938. 

15.  Dafanke  «.  People,  168  BL  102,     Note:  33  L.EJL  88. 

48  N.  E.  137,  39  L.R.A.  197.  19.  Carter  «.  Stota,  100  Miss.  342, 

16.  Carter  v.  State,  100  MisB.  342,  56  So.  454,  Ann.  Cas.  1914A  369  and 
56  Bo.  464,  Ann.  Cas.  igi4A  869.  note. 

Note:  33  L.R.A.  87.  20.  SeUedc  «.  Janesrille,  100  Wis. 

T7.  Dahake  v.  People,  168  Bl.  102,  157,  75  N.  W.  975,  69  A  S.  R.  906, 
48  N.  E.  137,  39  LJIA.  197;  Selleck  41  L.R.A  663. 
V.  Janesrille,  100  Wis.  157,  75  N.  W.     Note:  Ann.  Cas.  1911A  370. 
975,  69  A.  S.  R.  906,  41  L.BA.  663; 
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24.  Control  of  Court  over  Courthouse  and  Power  to  Prevent  Dis- 
turbance of  Proceedings. — An  aesignment  of  the  different  courtarooms 
in  the  courthouse  to  the  different  judges  of  the  courts  of  record  is 

not  within  the  power  of  the  county  board  under  statutes  requiring 
the  board  to  provide  a  courthouse  and  proper  rooms  and  offices  for 
the  accommodation  of  such  courts,  hut  it  rests  with  the  judges  of  the 
courts  to  arrange  among  themselves  how  they  will  occupy  the  several 
courtrooms  provided  by  the  board.^  So  it  has  been  held  that  a  court 
has  inherent  power  to  order  an  elevator  in  the  courthouse  to  be 
operated  by  the  sheriff  during  sessions  of  court,  when  the  use  of  the 
elevator  is  necessary  to  furnish  fit  and  convenient  means  of  access  to 
the  courtroom,  although  the  county  commissioners  direct  to  the 
contrary  that  the  use  of  the  elevator  shall  be  discontinued.*  The 
power  of  courts  to  order  necessary  repairs  to  the  courtroom  is  inherent 
and  incidental  to  jurisdiction  like  the  power  to  punish  for  contempt, 
and  the  constitutional  separation  of  the  departments  of  government 
is  not  violated  by  a  statute  authorizing  circuit  courts  to  repair  their 
courtrooms.  This  power  cannot  however  extend  to  the  practical  recon- 
struction of  the  courthouse  or  to  the  construction  of  lasting  and  per- 
mAuent  improvements  such  as  extensions,  additions,  and  enlarge- 
ments.* In  some  instances  courts  have  made  orders  ^pointing  janitors 
for  the  courtroom  and  ordering  proper  furnishings  for  the  courtroom* 
Some  statutes  expressly  recognize  the  power  of  a  court  to  order  the 
preparation  of  the  courthouse  for  the  reception  of  the  court,  and 
also  to  make  orders  for  necessary  heating  and  for  supplying  furniture 
as  well  as  making  repairs,'  but  it  has  been  held  that  a  statute  providing 
that  if  the  county  supervisors  do  not  furnish  certain  supplies  for  the 
courtroom  the  court  may  direct  the  sheriff  or  clerk  to  procure  the 
same,  authorizes  the  court  and  not  the  individual  judges  to  make  the 
order.'  In  the  administration  of  justice  the  judge  is  charged  with 
the  preservation  of  order  in  his  court,  and  to  see  to  it  that  justice  is 
not  obstructed  by  any  person  or  persons  whatsoever,  and  in  the  per- 
formance of  such  duty  it  has  been  held  that  a  judge  has  authority  to 
order  ropes  stretched  acrt^  a  street  during  the  hours  when  his  court 
is  sitting,  to  prevent  travel  in  front  of  the  courthouse,  when  the 
noise  of  passing  vehicles  is  sufficient  to  obstruct  the  proper  adminis- 
tration of  justice  therein.*  So  also  it  has  been  held  that  a  court 
may  prevent  the  use,  during  court  hours,  of  a  pavement  newly  laid 

1.  Dahnke  v.  People,  168  IlL  102,     4.  Note:  Ann.  Cas  1913B  105. 

48  N.  £.  137,  39  LJIA.  197.  5.  In  re  Constniction  of  Goastitu- 

2.  In  re  Construction  of  CoDstitn-  3  8.  D.  548,  54  N.  W.  650,  19 
tion,  3  S.  D.  548,  54  N.  W.  650,  19  575. 

L.R.A.  575.  6.  Note:  Ann.  Cas.  1913B  105. 

3.  Board  of  Com'rs  of  White  Conn-  7.  Belvin  «,  Richmond,  85  Ta.  57^ 
ty  «.  Gwin,  136  Ind.  662,  36  N.  S.  8  8.  E.  378, 1  L.BA.  807. 

237,  22  L.R.A.  402. 
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in  tlie  adjoining  street,  m  such  a  way  tibat  tbe  noise  of  the  traffic 
thereon  interrupts  the  business  of  the  court,  both  under  its  common- 
Uw  powers,  and  under  a  statute  giving  it  power  to  preserve  order  aa 
near  to  it  as  is  necessary  to  prev«it  interruption,  disturbance^  or 
hindrance  to  its  proceedings.* 

rV.  pBBFOBSiANCB  OF  JVDICXAL  DtTTEBS 


Seop6  and  Mode  of  Jvdidtd  DeterminaHon 

25.  In  GeneraL — Ciourts  can  enforce  only  legal  obligations  and 
redress  injuries  to  legal  rights.*'  They  are  under  no  obligation  to 
administer  exact  justice  between  litigants,  their  province  being  to 
try  issues  formed  by  the  pleadings  of  parties,  according  to  the  rules 
of  procedure,  to  furnish  all  process  authorized  by  law,  to  secure  evi- 
dence and  to  administer  justice  according  to  the  evidence  adduced 
on  the  trial.^*  The  judiciary  must  conform  to  the  law  as  it  standa, 
and  if  the  citizen  desires  relief  from  a  statute  which  works  an  injury, 
or  prevents  a  proper  administration  of  justice,  he  must  apply  to  the 
law-making  power,  and  not  to  the  courta.^^  Courts  of  justice  are 
established  to  try  questions  pertaining  to  the  rights  of  individuals, 
and  they  will  not  take  cognizance  of  fictitious  suits  instituted  merely 
to  obtain  judicial  opinions  upon  points  of  law,^*  nor  will  an  appellate 
court  give  an  opinion  upon  the  request  of  the  parties  and  for  their 
guidance,  in  a  case  not  properly  before  it,  and  in  which  it  has  no 
jurisdiction.**  While  a  court  cannot  properly  decide  questions  which 
are  not  legitimately  involved  in  bona  fide  lawsuits,  it  may  properly 
decide  all  questions  which  are  so  involved,  even  though  it  be  not 
absolutely  essential  to  the  result  that  all  should  be  decided.  Thus  a 
court  may  determine  the  question  of  the  constitutionality  of  a  statute, 
although  it  is  not  absolutely  necessary  to  the  disposition  of  the  cause, 
if  it  is  involved  in  the  suit,  and  tl^  settlement  of  tlw  question  is  one 
of  public  importance.**  Though  a  court  may  possess  jurisdiction 
of  a  cause,  of  the  subject-matter,  and  of  the  parties,  it  is  still  limited 
in  its  modes  of  procedure  and  in  the  extent  and  character  of  its  judg- 
ments, and  a  departure  from  established  modes  of  procedure  will 

8.  Ex  parte  BimuDgham,  134  Ala.  863,  1  Ann.  Cas.  261,  64  LJt.A.  494. 
609,  33  So.  13,  59  hJL.A.  572,  11.  State  v.  Posey,  17  La.  Ann.  252, 

Note:  Ann.  Cas.  1913B  105.    And  87  Am.  Dee.  525. 

see  CoNTKMTT,  vol.  6,  p.  515  et  aeq.  12.  Brewington  v.  Lowe,  1  Ind.  21, 

as  to  the  general  pohee  power  of  a  48  Am.  Dec.  349. 

conrt.  13.  Weeden  v.  Richmond,  9  B.  L 

9.  Orr  V.  Home  Mut.  Ins.  Co.  12  128,  98  Am.  Dec.  373. 

La.  Ann.  255,  68  Am.  Dec.  770.  14.  Borgnis  v,  Falk  Co.  147  Wis. 

10.  Austin,  etc.,  R.  Co.  v.  auck,  97  327.  133  N.  W.  209,  37  L.B.A.(N.S.) 
iTez.  172,  77  8.  W.  403,  104  A.  S.  R.  489. 
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often  render  its  judgment  void.^*  Where  power  is  given  to  a  coort 
over  special  matter  which  is  not  in  the  usual  course  of  the  common 
law,  and  a  mode  for  the  exercise  of  such  power  is  prescribed,  such 
mode  must  be  pursued,  whether  the  tribunal  be  superior  or  inferior, 
and  enough  must  appear  on  the  face  of  the  record  to  show  the  case 
to  be  within  tlie  reach  or  jurisdiction  of  the  tribunal.'*  In  modern 
jurisprudence,  a  court  remains  passive  until  issues  are  framed  in 
accordance  with  written  law,  and  its  judgment  must  respond  to  such 
issues.  A  judgment  is  "the  sentence  of  the  law  upon  the  record." 
It  is  the  application  of  the  law  to  the  facts  and  pleadings.^'  A  petition 
or  complaint  must  therefore  be  filed  in  tiie  court  whose  action  is 
sought,  or  the  subject-matter  must  be  otherwise  presented  for  its  con- 
sideration in  some  mode  sanctioned  by  law,  in  order  to  confer  juris- 
diction upon  the  court  to  render  judgment.**  The  right  of  the  court 
to  decide  upon  its  merits  the  issue  presented  by  tiie  pleadings  cannot 
be  a£Fected  by  a  stipulation  between  the  parties  as  to  matters  not 
covered  by  the  pleadings  and  which  attempts  to  present  a  question 
which  the  court  ignores  because  not  properly  before  it."  Where 
power  is  especially  conferred  upon  a  court  of  general  jurisdiction  to 
determine  a  particular  question,  and  no  special  mode  for  that  deter- 
mination is  pointed  out,  the  jurisdiction  conferred  necessarily  implies 
authority  in  such  court  to  call  to  its  assistance  in  determining  the 
particular  question  the  same  aid  as  is  usually  employed  by  it  in 
reaching  a  judicial  determination  in  other  cases.  Such  jurisdiction, 
therefore,  necessarily  involves  the  power  to  determine  the  question 
by  the  aid  of  competent  evidence,  because  this 'is  the  only  means  by 
which  a  judicial  determination  can  be  had.*"  Courts  are  not  to 
assume  jurisdiction,  but  they  may  amplify  remedies  and  apply  rules 
and  general  principles  for  the  advancement  of  substantial  justice.^ 
In  the  absence  of  precedent  in  its  own  state  to  guide  a  court  in  ita 
determination  of  a  question  it  has  been  held  that  a  court  must  adopt 
^e  rule  which,  in  its  opinion,  accords  with  the  habits  and  customs  of 
the  people,  and  which  customs  will,  in  the  majority  of  cases  at  least, 
be  conducive  to  the  settlement  of  controversies  of  the  same  character 
according  to  the  right.* 

26.  Performance  of  Duties  through  Medium  of  Commissioners. — 
According  to  some  authorities,  an  appellate  court  cannot  perform  its 

15.  "Windsor  v.  McVeigh,  93  0.  S.  etc.,  Co.  78  Ark.  246,  93  S.  W.  978, 
274,  23  tJ.  S.  (L.  ed.)  914;  Antbony  115  A.  S.  R.  38. 

V,  Kasey,  83  Va.  338,  5  S.  E.  176,  5  19.  Union  Coal  Co.  «.  La  Salle,  136 

A.  S.  R.  277.  m.  119,  26  N.  E.  506,  12  L.R.A.  326. 

16.  Cooper  v.  Sunderland,  3  la.  114,  20.  People  v.  Chew  Lan  On^  141 
66  Am.  Dec.  52.   And  see  Judguekts.  Cal.  550,  75  Pae.  186,  99  A  S.  R.  88. 

17.  State  V.  Muench,  217  Mo.  124,  1.  Hamilton  v.  Whitridge,  11  Md. 
117  S.  W.  25,  129  A.  S.  R.  536.  128,  69  Am.  Dec.  184. 

18.  Swing  V.  St.  lioois  Refrigerator,  2.  Wicker  v.  Jonoi,  159  N.  C.  102, 
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judicial  duties  through  tlie  medium  of  masters  in  chancery  or  master 
commissioners,  or  persons  charged  with  duties  like  those  performed 
by  mich  masters  and  commissioners,  and  the  I^slature  cannot  create 
commissions  for  the  transaction  of  judicial  business  of  such  courts. 
According  to  this  view  an  appellate  court  must  decide  for  itself  all 
questions  of  law  and  of  fact.  The  facts  must  be  gathered  from  the 
record  by  the  court  itself,  and  cannot  be  obtained  from  any  other 
source  or  by  any  other  persons  than  the  judges.  It  is  a  court  of  errors, 
an  appellate  tribunal,  charged  with  the  duty  of  deciding  cases  upon 
the  record,  and  this  duty  cannot  be  performed  by  deputies  *  Accord- 
ing to  other  decisions,  however,  a  statute  granting  to  such  a  court 
the  power  to  appoint  commissioners  thereof  whose  duty  it  shall 
be,  under  such  rules  and  regulations  as  the  court  may  adopt,  to  assist 
it  in  the  performance  of  its  duties  and  in  disposing  of  undetermined 
cases  before  it,  is  not  unconstitutional,  nor  open  to  the  objection  that 
under  it  such  commissioners  are  vested  with  judicial  power.  The 
power  vested  in  a  supreme  court  commission  appointed  by  the  court 
to  examine  causes  submitted  to  the  court,  and  to  report  facts  or  con- 
clusions in  the  form  of  opinions  to  it  for  its  judgment,  is  not  judicial, 
within  the  meaning  of  the  constitution;  and  when  the  court  retains 
the  inherent  power  not  only  to  decide  but  to  make  all  binding  orders 
or  judgments  in  such  cases,  this  constitutes  the  only  exercise  of 
judicial  power.* 

Number  of  Judges  Necessary  to  Transact  Business 

27.  In  General. — In  the  absence  of  a  quorum  or  the  number  of 
judges  required  by  law  to  hold  court,  a  judgment  rendered  by  tiie 
remaining  judges  would  be  regarded  as  a  nullity,  because  in  such 
case  there  would  be  no  authority  in  the  court  to  render  the  judgment. 
The  question  as  to  the  number  of  judges  required  to  be  present  and 
necessary  to  authorize  the  legal  transaction  of  bu^ness  by  a  court,  as 
a  general  rule,  is  to  be  determined  from  the  constitutional  or  statu- 
tory provisions  creating  and  regulating  courts.*  The  number  varies 
in  different  jurisdictions,  but  as  a  general  rule  a  majority  of  the 
members  of  a  court  is  a  quorum  sufficient  for  the  transaction  of  busi- 
ness and  the  decision  of  cases  *  In  some  jurisdictions  it  has  been  held 

74  S.  E.  801,  Ann.  Cas.  19146  1083,  6.  Long  v.  State,  59  Tex.  Crim.  103, 
46  L.R.A.(N.S.)  69.  127  S.  W.  551,  Ann.  Cas.  1912A  1244 

S.  State  V.  Noble,  118  Ind.  350,  21  and  note. 
N.  E.  244, 10  A.  S.  R.  143,  4  L.RA..     6.  WiUiams  v.  Beiiet,  35  S.  C.  150, 
101.  14  S.  E.  311, 14  L.R.A.  825;  Cowan  v. 

4.  People  t).  Hayne,  83  Cal.  Ill,  23  Murch,  97  Tenn.  590,  37  S.  W.  393,  34 
Pac.  1, 17  A.  S.  R.  211,  7  L.R.A.  348;  L.R.A.  538;  Long  v.  State,  59  Tex. 
and  see  Randall  v.  National  Bldg.,  etc.,  Crim.  103,  127  S.  W.  551,  Ann.  Caa. 
Union,  42  Neb.  809,  60  N.  W.  1019,  1912A  1244  and  note. 
29  L.R.A.  133. 
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that,  in  the  absence  of  statutory  or  constitutional  regulation  as  to  the 
number  of  judges  necessary  in  order  to  transact  business,  one  judge 
is  suificient,^  and  in  some  it  has  been  expressly  provided  that  the 
president  and  associate  judges  of  the  court,  or  any  two  of  them,  or 
the  president  judge  in  the  absence  of  his  associates,  shall  have  power 
to  hold  court,  and  to  determine  all  causes,  matters  and  things  cogniz- 
able therein  *  A  pew  power  given  to  or  duty  required  of  a  court  com- 
posed of  several  justices  may  be  performed  by  any  number  which  may 
constitute  a  legal  court,  when  no  particular  number  of  justices  is 
made  necessary.* 

28.  Effect  of  Death,  Disqualification,  Resignation  or  Absence  of 
Judge. — The  effect  which  the  death,  disqualification,  resignation,  or 
absence  of  a  judge  may  have  upon  the  authority  of  remaining  judges 
to  hold  court  and  transact  the  business  of  the  court,  must  depend 
upon  the  provisions  of  the  constitution  and  statutes  in  reference  to 
the  courts,'^  but  it  may  be  stated  as  the  general  rule  that  the  death, 
disqualifif^ation  or  absence  of  a  judge  will  not  deprive  the  surviv- 
ing or  remaining  judges  of  autliority  to  hold  court  and  transact  the 
business  of  the  court,  and  in  fact  to  exercise  all  functions  pertaining 
to  the  particular  court,  provided,  however,  that  the  number  of  the 
court  is  not  reduced  below  that  l^ally  required  for  the  transaction 
of  its  business.^^  Under  a  constitutional  provision  that  "the  supreme 
court  shall  consist  of  the  judges,  a  majority  of  whom  shall  be  neces- 
sary to  form  a  quorum  or  pronounce  a  decision,"  it  has  been  held 
that  the.  words  "form  a  quorum"  mean  the  same  as  "essential  to  the 
transaction  of  business,"  and  that  where  there  is  a  vacancy  caused  by 
resignation  the  court  can  transact  business  with  two  judges.^'  And 
under  a  constitutional  provision  that  a  supreme  court  "shall  consist 
of  a  chief  justice  and  two  associate  justices,  any  two  of  whom  shall 
constitute  a  quorum,"  it  has  been  held  that  there  is  a  quorum,  where 
the  two  associate  justices,  or  one  of  them  and  a  "person  learned  in 
the  law"  commissioned  by  the  governor  in  place  of  the  otiier  associate 
justice  who  is  disqualified  to  sit,  are  present  in  the  case,  although  there 
is  a  vacancy  in  the  office  of  the  chief  justice.^*  A  disqualified  judge 

7.  Note:  Ann.  Cas.  1912A  1252.  make  a  duly  organized  court);  Camp- 

8.  Butte  V.  Armor,  164  Pa.  St.  73, 30  bell  v.  Seaman,  63  N.  Y.  568,  20  Am. 
Atl.  357,  26  L.R.A  213.  Rep.   567   (death   of  one  of  three 

9.  Louisnlle,  etc.,  R.  Go.  «■  David*  judges) ;  Cowan  «.  March,  07  Tenn. 
son  County  Gt.,  1  Sneed  (Tenn.)  637,  590,  37  S.  W.  303,  34  L.R.A.  538  (afa- 
62  Am.  Dee.  424.  sence  at  one  judge)  ;  Long  v.  State,  59 

10.  Long  V.  State,  59  Tex.  Crim.  103,  Tex.  Grim.  103,  127  S.  W.  551,  Ann. 
127  S.  W.  551,  Ann.  Caa.  1912A  1244.  Cas.  1912A  1244  and  note  (disquali- 

See  generally  Judqgs.  flcation  of  judge). 

11.  People  V.  Dobring,  59  N.  Y.  374,     12.  Note:  Ann.  Cas.  1912A  1254. 
17  Am.  Rep.  349  (temporary  absence     13.  Williams  «.  Benet,  35  8.  C.  ISQ, 
of  one  of  the  members  necessary  to  14  S.  B.  311,  14  LJ(A.  825. 
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may  be  counted  as  a  member  of  the  court  for  the  purpose  of  con- 
stdtutiag  a  quorum.^^ 

Deeisiona  as  Precedents — Stare  Deciata 

29.  Statement  and  General  Consideration  of  Doctrine  of  Stare 

Decisis. — The  phrase  atare  decisis,  et  non  qvieta  'movere — to  stand 
by  precedents,  and  not  to  disturb  settled  points — expresses  the  poli(^ 
of  the  courts,  and  the  principle  upon  which  rests  the  authority  of 
judicial  decisions  as  precedents  in  subsequent  litigations. The 
doctrine  is  frequently  termed  the  rule  of  stare  decisis;  and  is,  in 
general,  to  the  effect  that  where  a  point  has  been  once  settled  by 
decision  it  forms  a  precedent  which  is  not  afterwards  to  be  departed 
from.**  The  rule  star©  decisis  has  for  its  object  the  salutary  effect  of 
uniformity,  certainty,  and  stability  in  the  law ;  "  and,  stated  in  simple 
form  and  considered  in  relation  to  its  effect  upon  private  affairs,  is 
really  nothing  more  than  the  application  of  the  doctrine  of  estoppel 
to  court  decisions.  It  finds  its  support  in  the  sound  principle  that 
when  courts  have  announced,  for  the  guidance  and  government  of 
individuals  and  the  public,  certain  controlling  principles  of  law,  or 
have  given  a  construction  to  statutes  upon  which  individuals  and  the 
public  have  relied  in  znaldng  contracts,  they  ought  not,  after  these 
principles  have  been  promulgated  and  Eifter  these  constructions  have 
been  published,  to  witlidraw  or  overrule  them,  thereby  disturbing  con- 
tract rights  that  had  been  entered  into,  and  property  rights  that  had 
been  acquired,  upon  the  faith  and  credit  that  the  principle  announced 
or  the  construction  adopted  in  the  opinion  was  the  law  of  the  land.'" 
While,  perhaps,  it  is  more  important  as  to  far-reacliing  juridical  prin- 
ciples tiiat  the  court  should  be  right,  in  the  light  of  higher  civilization, 
later  and  more  careful  examination  of  authorities,  wider  and  more 
thorough  discussion  and  more  mature  reflection  upon  the  policy  of 
the  law,  thfm  merely  in  harmony  with  previous  decisions,  it  neverthe- 
less is  vital  that  there  be  stability  in  the  courts  in  adhering  to  decisions 
deliberately  made  after  ample  consideration.  Parties  should  not  be 
encouraged  to  seek  re-examination  of  determined  principles  and 
to  speculate  on  a  fluctuation  of  the  law  with  every  change  in  the 

14.  Note:  Ann.  Gas.  1912A  1255.  14^  N.  C.  539,  55  S.  £.  834,  9  L.R.A. 

16.  KimbaU  v.  GrantsviUe,  19  Utah  (N.8.)  606. 

368,  57  Pac.  1,  45  L.R.A.  628.  Note:  27  Am.  Dec.  631;  Ann.  Cas. 

Notes:  27  Am.  Dec.  631;  73  A.  S.  E.  1914A  1080;  Ann.  Cas.  1914B  1249. 

99.  17.  Daniels  v.  State,  2  Penn.  (Dd.) 

16.  Mabardy  v.  McHugh,  202  Mass.  586,  48  Atl.  196,  54  L.R.A.  286. 

148,  88  N.  E.  894,  132  A.  S.  R.  484,  18.  Oliver  Co.  v.  Louisville  Realty 

16  Ajin.  Caa.  500,  23  L.R.A.(N.S.)  Co.  156  Ky.  628,  161  S.  W.  570,  51 

487;  Hill  v.  Atlantic,  etc.,  R.  Co.,  L.R.A.(N.S.)  293. 
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expounders  of  it.  As  to  many  matters  of  frequent  occurrence,  the 
establishment  of  some  certain  guide  is  of  more  significance  than  the 
precise  form  of  the  rule,^*  and  substemtial  justice  may  often  be  better 
promoted  by  adhering  to  an  erroneous  decision  than  by  overthrowing 
'  a  rule  once  established.^  The  doctrine  of  stare  decisis  is  not  to  be 
confused  with  that  of  res  judicata,  for  the  two  are  baaed  on  wholly 
diflFerent  principles.  It  is  the  thing  the  court  adjudges  which  con- 
stitutes estoppel  under  the  doctrine  of  res  judicata,  'but  the  reasons 
which  the  court  may  give  for  the  decision  are  simply  persuasive  under 
the  doctrine  of  stare  decisis  and  not  in  themselves  to  be  invoked  as 
the  estoppel.* 

30.  Application  of  Doctrine  as  Dependent  on  Nature  of  Question 
Decided. — It  has  been  said  that  the  doctrine  of  stare  decisis  has  greater 
or  less  force  according  to  the  nature  of  the  question  decided.'  Those 
questions  where  the  decisions  do  not  constitute  a  business  rule — e.  g. 
as  where  personal  liberty  is  involved — ^will  be  met  only  by  the  general 
consideration  which  favors  certaiaty  and  stability  in  the  law.'  The 
rule  stare  decisis  seems  to  apply  with  peculiar  force  and  strictness 
to  decisions  which  have  determined  questions  respecting  real  property 
and  vested  rights,  though  it  embraces  as  well  those  matters  of  general 
commercial  importance  which  tend  to  influence  future  business  trans- 
actions,* and  it  has  often  been  held  that  decisions  long  acquiesced  in, 
which  constitute  rules  of  property  or  trade,  or  upon  which  important 
rights  are  based,  should  not  be  disturbed,  even  though  a  different 
conclusion  might  h^ve  been  reached  if  the  question  presented  were 
an  open  one,*  unless  the  evils  of  the  principle  laid  down  will  be  more 


19.  HUdreth  v.  Tomlinson,  2  G.  4.  Truxton  v.  Fait,  etc.  Co.  1  Penn. 
Greene  (la.)  360,  50  Am.  Dec.  510;  (Del.)  483,  42  Atl.  431,  73  A.  S.  R. 
Mabrady  v.  McHngh,  202  Mass.  148,  81;  Daniels  v.  State,  2  Penn.  (De!.) 
88  N.  E.  894, 132  A.  S.  R.  484, 16  Ann.  586,  48  Atl.  196,  54  L.R.A.  286;  Home 
Cas.  500,  23  L.R.A.(N.S.)  487.  Tel.  Co.  t?.  People's  Telephone,  etc., 

20.  WAver  v.  Chicago  First  Nat.  Co.,  125  Tenn.  270,  141  S,  W.  845,  43 
Bank,  76  Kan.  540,  94  Pac.  273,  123  L.R.A.(N.S.)  550;  State  «.  NashvUle 
A.  S.  R.  155,  16  L.R.A.(N.S.)  110.;  Baseball  Club,  127  Tenn.  292,  154  S. 
Mason  v.  A.  E.  Nelson  Cotton  Co.,  148  W.  1151,  Ann.  Cas.  1914B  1243. 

N.  C.  492,  62  S.  E.  625,  128  A.  S.  B.  6.  Field  v.  Goldsby,  28  Ala.  218,  65 

635,  18  LJl.A.(N.S.)  1221..  Am.  Dec.  341;  Brown  »,  Finley,  157 

1.  Adams  v.  Yazoo,  ete.,  R.  Co.,  77  Ala.  424,  47  So.  577,  131  A.  S.  R.  68, 
Miss.  194,  24  So.  200,  317,  28  So.  956,  16  Ann.  Cas.  778,  21  L.RJL(N.S.) 
60  L.R.A.  33.  See  Judgukmts  for  a  679;  Smith  v.  Henry,  7  Ark.  207,  44 
onsideration  of  the  doctrine  of  res  ja-  Am.  Deo.  540;  Piteoek  v.  Stat^  91 
dicata.  Ark.  527, 121  S.  W.  742, 134  A.  S.  R. 

2.  Daniels  v.  State,  2  Penn.  (Del.)  88;  Calhoon  Gold  Hin.  Go.  «.  Ajaz 
586, 48  AtL  196, 54  L.RA..  286.  Gold  Min.  Co.,  27  C«lo.  1, 69  Pae.  607, 

3.  Daniels  v.  State,  2  Penn.  (Del.)  83  A.  S.  B.  17,  50  LJI.A.  209;  Jasper 
586,  48  Atl.  196,  54  L.B.A.  286;  Ex  County  v.  Allman,  142  Ind.  573,  42 
p.  HoUman,  79  S.  C.  9,  60  S.  E.  19,  N.  E.  206,  3g-L.R^  58;  EvansviUe  «. 
14  Ann.  Caa.  1105,  21  LJt.A.(N.S.)  Lenfaenn,  151  Ind.  42,  47  N.  E.  634 
242.  51 N.  E.  88,  68  A.  8.  B.  218, 41  UBX 
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injurious  to  the  community  than  can  possibly  lesult  from  a  change.* 
It  has  been  held  in  some  instances  that  the  doctrine  of  stare  decisis,- 
giving  to  it  what  may  be  called  a  personal  application,  cannot  be 
relied  on  by  a  party  who  has  not,  in  good  faith,  been  deceived  by  the 
decision  under  which  he  claims  to  have  acted;  and  when  it  appears  - 
that  a  party  was  not  misled  to  his  prejudice  by  reliance  on  a  decision 
that  the  court  rendering  it  subsequently  concluded  was  erroneous,  the 
court  will  not  feel  estopped  to  overrule  it  by  the  insistence  of  the 
party  claiming  to  have  acted  under  it  that  it  would  overturn  contracts 
and  engagements  which  he  had  entered  into  on  the  faith  of  ii' 
Decisions  construing  the  constitution  or  acta  of  the  legislature  should 
be  followed,  in  the  absence  of  cogent  reasons  to  the  contrary,  inasmuch 
as  it  is  of  tike  utmost  importance  that  the  organic  and  statute  law  be 
of  certain  meaning  and  fixed  interpretation.^  And  it  has  been  said 
that  the  court  of  last  resort  of  a  state  will  not  ovemile  one  of  its  prior 
decisions  construing  a  statute  where  the  legislature  has  held  several 
sessions  since  such  decision  without  modifying  or  amending  the  stat- 
ute, as  it  may  be  claimed  justly  that  th^e  le^ature  has  acquiesced 
in  the  decision,  and  therefore  a  fair  case  is  presented  for  the  applica- 
tion of  the  doctrine  of  stare  decisis.*  There  are,  however,  decisions 
to  the  effect  that  in  matters  involving  the  interpretation  of  the  con- 
stitution it  is  usual  and  proper  to  give  less  force  to  the  doctrine  of 
stare  decisis  than  in  otlicr  cases.***  Where  a  court  is  asked  to  extend 
the  scope  of  a  criminal  statute  beyond  that  given  to  it  by  a  former 
construction,  such  a  request  has  been  denied  on^the  ground  that  the 
overturning  or  extension  of  an  established  doctrine  of  the  criminal 
law  would  be  in  the  nature  of  ex  post  facto  judicial  legislation.  It 
would  have  the  effect  of  making  things  unlawful  as  a  result  of  the 

728;  Hasonv.  A.  £.  Nelson  Cotton  Co.,  L.R.A.(N.S.)  293. 
148  N.  C.  492,  62  S.  E.  625, 128  A.  S.  8.  People  v.  Altnras  County,  6  Idaho 
R.  635,  18  L.R.A.(N.S.)  1221;  Paul-  418, 55  Pae.  1067,  44  L-Rj^.  122;  Wal- 
BOD  V.  Portland,  16  Ore.  450,  19  Pae.  ling  v.  Bown,  9  Idaho  740,  76  Pae. 
450,  1  L.R.A.  673;  Sherfy  v.  Argen-  318,  2  Ann.  Cas.  720  and  note;  Do- 
bright,  1  Heisk.  (Tenn.)  128,  2  Am.  troit  v.  Detroit  Ry.,  134  Mich.  IL  95 
Rep.  690;  J.  I.  Case  Co.  «.  Joyce,  89  K.  W.  992,  99  N.  W.  4U,  104  A.  S.  R. 
Tenn.  337,  16  S.  W.  147,  12  L.RA.  600;  Ponch  «.  Prudential  Ins.  Co.  204 
519;  Bute  v.  NashviUe  Baseball  Club,  N.  Y.  281,  97  N.  E.  731,  Ann.  Cas. 
127  Tenn.  292,  154  S.  W.  1151,  Ann.  1913C  1191;  Judges'  Cases,  102  Tenn. 
Cas.  1914B  1243.  509, 53  S.  W.  134,46  L.R.A.  567;  State 

Notes:  27  Am.  Dee.  633-434;  28  A.  «.  Nashville  Baseball  Club,  127  Tenn. 
S.  R.  608  ;  73  A.  S.  R.  99.  292,  154  S.  W.  1151,  Ann.  Cas.  1914B 

6.  Jasper  County  v.  Allman,  142  1243  and  note. 

Ind.  573,  42  N.  E.  206,  39  L.R.A.  58;  9.  Walfing  «.  Bown,  9  Idaho  740, 

Boon  V.  Bowers,  30  Miss.  246,  64  Am.  76  Pae.  318,  2  Ann.  Cas.  720  and  note. 

Dee.  159.  10.  Weaver  v.  Chicago  First  Nat 

Note:  27  Am.  Dec.  634.  Bank,  76  Kan.  540,  94  Pac.  273,  123 

7.  Oliver  Co.  v.  Louisville  Realty  A.  S.  R.  155, 16  LJR.A.(N.a)  UO. 
Co.  156  Ky.  628,  161  S.  W.  570,  51 
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court's  action  which  formerly  were  within  the  law.  In  cases  like 
this,  stare  decisis  has  been  sometimes  invoked.^'  Even  in  such 
cases,  however,  the  courts  are  not  entirely  in  accord  as  to  the  pro- 
priety of  the  application  of  this  doctrine/"  and  there  has  been  held 
to  be  no  reason  (or  applying  the  rule  of  stare  decisis  where  the  scope 
of  a  criminal  statute  is  to  be  restricted,  or  where  the  act  is  to  be 
held  invalid.^'  A  well-aettled  rule  of  practice,  which  has  been 
silently  acquiesced  in,  will  not  be  set  aside  where  it  would  probably 
cause  gre'at  inconvenience  and  confusion  in  the  practice,  and  where 
it  can  easily  be  changed  by  the  legislature,  if  there  is  any  necessity 
therefor.**  Even  though  the  conclusiveness  of  its  utterances  may  peri 
haps  be  open  to  debate,  yet  when  a  court  of  last  resort  has  persistently 
declared  approval  of  a  rule  of  law,  it  should  not  lightly  be  ignored, 
especially  when,  in  the  presence  of  conflicting  decisions  in  other 
jurisdictions,  such  declarations  amount  to  the  adoption  of  the  views 
of  those  courts  approving  the  rule.** 

31.  Test  as  to  Authority  of  Decision  as  Precedent — The  mandate 
of  the  doctrine  of  stare  decisis  being,  as  has  been  seen,  to  let  that  which 
has  been  decided  stand  undisturbed,'^  it  is  important  to  ascertain 
just  when  a  matter  has  been  decided,  so  that  imder  the  doctrine  now 
being  considered,  it  no  longer  remains  an  open  question.  In  order 
that  a  prior  decision  of  a  court  shall  govern  a  later  decision  under 
the  doctrine  of  atare  decisis  such  prior  decision  must  be  in  poiu^*^ 
and  as  a  test  in  determining  whether  a  conclusion  of  law  in  any 
adjudicated  case  is  a  precedent  in  a  subsequent  one  it  has  been  said 
that  the  value  of  the  first  is  measured  by  its  similarity  or  dissimilarity 
.to  the  second  in  ita  controlling  facts.  And  even  if  the  court,  announc- 
ing the  conclusion,  misapprehends  or  mistakes  the  facts,  the  con- 
clusion, to  be  of  any  value  as  a  precedent,  must  be  taken  as  applicable 
to  the  facta  as  assumed  by  the  court;  they,  as  concerns  the  judgment, 
are  the  facts,  and  whether  existing  or  nonexisting,  either  prompt  or 
compel  the  conclusion  of  law  that  determines  the  judgment.**  The 
doctrine  of  stare  decisis  contemplates  only  such  points  aa  are  actually 
involved  and  determined  in  a  case,  and  not  what  is  said  by  the  court 
or  judge  outside  of  the  record  or  on  points  not  necessarily  involved 

11.  People  V.  Tompkins,  186  N.  Y.  127  Tenn.  292,  154  S.  W.  1151,  Ann. 
413,  79  N.  E.  326,  12  L.R.A.(N.8.)  Cas.  1914B  1243. 

1081  and  note ;  Stete  v.  Nashville  Base-  14.  Palmer  v.  Harris,  23  Okla.  500, 

ball  Club,  127  Tenn.  292,  154  S.  W.  101  Pae.  852, 138  A.  S.  R.  822. 

1151,  Ann.  Cas.  1914B  1243;  Lewis  v.  16.  Hawkinson's  WiU,  143  Wis.  136, 

State,  58  Tex.  Grim.  351,  127  8.  W.  126  N.  W.  683,  139  A.  8.  E.  1091. 

808,  21  Ann.  Cas.  656.  16.  See  $vpra,  par.  29. 

12.  State  «.  NashviUe  Baseball  Club,  17.  Note:  73  A.  S.  B.  99. 

127  Tenn.  292,  154  S.  W.  1151,  Ann.  18.  Todere  «.  Amwell  Tp.,  173  Pa. 

Cas.  1914B  1243.  St.  447,  33  AU.  1017,  51  A  8.  E.  76ft 

13.  State  V.  Nashville  Baseball  Club, 
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therein.**  Such  expresfflons,  being  obiter  dicta,  do  not  become 
precedents.^^  It  is  a  maxim  not  to  be  disregarc^,  that  general  expres- 
sions in  every  opinion  are  to  be  taken  in  connection  with  the  case  in 
which  those  expressions  are  used.  If  they  go  beyond  the  case,  they 
may  be  respected,  but  ought  not  to  control  the  judgment  in  a  subse- 
quent suit  where  the  very  point  is  presented  for  decision.^  The 
i-eason  of  maxim  is  obvious.  The  question  actually  before  the 
court  is  investigated  with  care,  and  considered  in  its  full  extent.  Other 
principles  which  may  serve  to  illustrate  it  are  considered  in  their 
relation  to  the  case  decided,  but  their  possible  bearing  on  all  other 
cases  is  seldom  completely  investigated.'  It  cannot  be  reasonably 
expected  that  every  word,  phrase  or  sentence  contained  in  a  judicial 
opinion  will  be  so  perfect  and  complete  in  comprehension  and  limita- 
tion that  it  may  not  be  improperly  employed  by  wresting  it  from  its 
surroundings,  disregarding  its  context  and  the  change  of  facts  to 
which  it  is  sought  to  be  applied,  as  nothing  short  of  an  infinite  mind 
could  possibly  accomplish  such  a  result.  Therefore,  in  applying  cases 
which  have  been  decided,  what  may  have  been  said  in  an  opinion 
should  be  confined  to  and  limited  by  the  facts  of  the  case  under  con- 
sideration whei>  the  expressions  relied  upon  were  made,  and  should 
'  not  be  extended  to  cases  where  the  facts  are  essentially  different.  When 
this  rule  is  followed,  much  of  the  misapprehension  and  uncertainty 
that  often  arise  as  to  the  effect  of  a  decision  will  be  practically 
avoided.*  There  are  however,  decisions  to  the  effect  that  propositions 
assumed  by  the  court  to  bo  within  the  case,  and  questions  presented, 
considered,  and  deliberately  decided  by  the  court,  leading  up  to  the 


19.  Friedman  c.  Buttle,  10  Ariz.  57,  Note:  27  Am.  Dec.  632. 

85  Pae.  726,  9  L.R.A.(N.S.)  933;  1.  Cohen  r.  Virginia,  6  Wheat.  264, 
Chapman  u.  State,  104  Cal.  690,  38  5  U.  S.  (L.  ed.)  257;  People  tf.  San 
Pac.  457,  43  A.  S.  R.  158;  First  Nat.  Luis  Obispo  Bank,  159  Cal.  65,  113 
Bank  it.  Union  Trust  Co.,  158  Mich.  Pac.  866,  Ann.  Cas.  1912B  1148, 
94,  122  N.  W.  547,  133  A.  S.  R.  362;  37  L.R.A.(N.S.)  934;  Wadsworth  v. 
FUnt  V.  Chaloupka,  72  Neb.  34,  99  Union  Pae.  Ry.  Co.,  18  Colo.  600,  33 
N.  W.  825,  117  A.  S.  R.  771;  Crane  Pac.  515,  36  A.  S.  R.  309,  23  L.R.A. 
V.  Bennett,  177  N.  Y.  106,  69  N.  E.  812;  McAdams  v.  Bailey,  169  Ind.  518, 
274,  101  A.  S.  R.  722;  Louisville,  etc.,  82  N.  E.  1057,  124  A.  S.  R.  240,  13 
R.  Co.  t).  Davidson  County  Ct.,  1  L.R.A.(N.S.)  1003;  People  v.  State 
Sneed  (Tenn.)  637,  62  Am.  Dee.  424;  Board  of  *Tax  Com'rs,  174  N.  Y.  417, 
State  V.  Nashville  Baseball  Club,  127  67  N.  E.  69,  105  A.  S.  R.  674,  63 
Tenn.  292,  154  8.  "W.  1151,  Ann.  Cas.  L.R.A.  884. 
1914B  1243;  Kimball  d.  Grantsville  Note:  27  Am.  Dec.  633. 
City,  19  Utah  368,  57  Pae.  1,  45  2.  Cohen  v.  Virginia,  6  Wheat  264, 
L.R.A.  628;  Ingham  e.  Harper,  71  5  U.  S.  (L.  ed.)  257. 
Wash.  286,  128  Pac.  675,  Ann.  Cas.  3.  Crane  v.  Bennett,  177  N.  Y.  106, 
1914C  528.  69  N.  E.  274, 101  A.  S.  R.  722;  Town- 
Notes:  27  Am.  Dee.  632;  Ann.  Cas.  send  v.  Norfolk  R.  etc.,  Co.,  105  Va. 
1912C  1248.  22,  52  S.  E.  970,  115  A.  S.  B.  842,  8 

20.  Friedman  v.  Suttle,  10  Ariz.  57,  Amu  Caa.  558,  4  L.B.A.(N.S.)  87. 
85  Pac.  726,  9  L.R.A.(N.S.)  933. 
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filial  conclusion  reached,  are  not  obiter  dicta,  but,  if  dicta  at  sXl,  are 
judicial  dicta,  and  are  as  effectually  passed  upon  as  the  ultimate  quea- 
tions  solved.*  A  distinct  expression  of  opinioo  by  a  court  is  not 
obiter  dictum  when  given  in  response  to  a  question  of  equitable  juris- 
diction, directly  involved  in  the  issues  of  law,  and  raised  by  demurrer 
to  the  bill,  and  to  which  the  mind  of  the  court  was  directly  drawn  * 
80  also  it  has  been  held  that  a  ruling  in  a  case  is  not  dictum  merely 
because  it  was  necessary,  on  account  of  the  conclusion  reached  upon 
tiiat  question,  to  consider  another  question  the  decision  of  which 
contooUed  the  judgment.*  Two  or  more  questions  properly  arising 
in  a  case  under  the  pleadings  and  proof  may  be  determined,  even 
though  either  one  would  have  disposed  of  the  entire  case  upon  its 
merits  without  the  other,  and  neither  holding  is  a  dictum,  so  long 
as  it  is  properly  raised  Mid  determined.'  Nor  can  an  additional  reason 
for  a  decision  brought  forward  after  the  case  has  been  disposed  of  on 
one  ground  be  regarded  as  dictum.* 

32.  Application  of  Doctrine  as  Dependent  on  Manner  and  Finality 
of  Decision  or  Nature  of  Tribunal. — According  to  some  authorities  a 
question  decided  without  argument  is  open  to  subsequent  considera- 
tion.* The  doctrine  of  stare  decisis  is  based  upon  the  assumption  that 
the  rules  of  law  to  which  this  doctrine  applies  have  previously  been 
determined  by  a  court  having  final  jurisdiction  of  the  questions 
involved.  For  this  reason,  where  the  decision  of  a  tribunal  is  subject 
to  review  by  one  having  superior  authority  over  it  for  that  purpose, 
or  the  question  determined  may  be  passed  upon  by  such  tribunal  in 
another  case,  the  doctrine  of  stare  decisis  does  not  apply  with  full 
force  until  the  siune  questions  have  been  determined  by  the  court  of 
last  resort^*  Thus  it  has  been  held  that  a  decision  by  a  state  court 
as  to  the  construction  of  an  act  of  Congress  governing  mining  claims 
Bbould  not  be  followed  if  it  is  wrong,  under  the  doctxine  of  stare  deciab 
or  on  the  ground  that  it  has  become  a  settled  rule  of  property,  when 
ihe  instruction  of  that  statute  has  not  been  settled  by  the  Supreme 
Court  of  the  United  States.^^  The  opinions  of  the  oommiaaioners  of 

4.  Brown  v.  Chicago,  etc,  B.  Co.,  538,  29  S.  W.  899,  46  A.  a  B.  760, 

102  Wis.  137,  77  N.  W.  748,  78  N.  W.  27  L.R.A.  662. 

771,  44  UEtX  579.  8.  Chicago,  B.  ft  Q.  B.  Co.  v.  Appa- 

Note:  Ann.  Cas.  1912C  1250.  noose  County,  182  Fed.  291, 104  C.  C. 

6.  Michael  v.  Moray,  26  Md:  239,  90  A.  573,  31  l4BX(N.B.}  1117. 

Am.  Dec  106.  9.  Gri£Bn  v.  Chnbb,  7  Tex.  603,  58 

Note:  36  A.  S.  B.  321.  Am.  Dee.  85. 

6.  Galloway  v.  Darby,  105  Ark.  558,  10.  Calhoun  Gold  Min.  Ca  v.  Ajax 
151  8.  W.  1014,  44  LJl.A.(N.S.}  Gold  Min.  Co.,  27  C(do.  1, 69  Pac.  607, 
782.  83  A.  S.  R.  17,  50  L.&JL  209. 

7.  King  V.  Pauly,  159  Cal.  549,  115  11.  Calhoon  Gold  Min.  Co.  v,  Ajaz 
Pac  210,  Ann.  Cas.  1912C  1244  and  Gold  Kfin.  Co.,  27  Colo.  1, 59  Paa.  807, 
Boto;  McFarland  v.  Bnsh,  94  Tenn.  83  A.  S.  B.  17,  50  LJt.A.  209. 

2006 


Digitized  by 


COURTS 


7  R.  C.  L. 


a  supreme  court  designated  as  "unofficial"  are  of  no  value  as  authority 
or  precedent,  within  the  meaning  of  the  doctrine  of  stare  decisis. 
The  court  has  not  peceasarily  approved  all  the  propositions  of  law 
advanced  either  as  indicated  in  the  syllabi  or  in  the  opinions  them- 
selves.^' It  has  been  held  that  the  doctrine  of  stare  decisis  does  not 
apply  to  decisions  of  a  tribunal  appointed  by  the  military  governor 
of  a  subjugated  state,  and  that  such  decisions  are  not  binding  upon 
the  courts  established  in  the  state  after  it  resumes  its  former 
sovereignty." 

33.  Force  of  Decision  by  Divided  Court. — In  some  jurisdictions  it 
has  been  held  that  a  decision  which,  though  it  is  not  unanimous,  is 
rendered  by  a  majority  of  the  judges  of  the  court  is  binding  as  a 
precedent."  In  other  states,  however,  it  is  held  that  where  the 
decision  of  the  court  is  not  unanimous  the  case  is  not  binding  as  a 
precedent,'*  While  it  is  probable  in  the  case  of  division,  that  a  subse- 
quent full  bench,  all  concurring  in  the  impropriety  of  the  first  ruling, 
would  depart  from  it  with  leas  hesitancy  in  cases  where  a  departure 
is  allowable  than  they  would  overrule  a  unanimous  decision,  yet  the 
overruling  of  the  former  decision  by  a  mere  majority  would  leave  the 
law  in  a  state  of  doubt  and  uncertainty  which  would  be  worse  than 
a  concededly  wrong  settlement  of  if  It  has  been  held  that  the 
doctrine  of  stare  decisis  does  not  apply  to  a  case  which  was  heard  by 
only  three  of  the  five  judges  of  a  court,  where  of  these  three  one  judge 
delivered  an  opinion  in  which  one  of  the  other  judges  concurred  but 
the  third  judge  concurred  in  the  result  only.*'  So  it  has  been  held 
that  where  a  court  consists  of  sevend  judges,  two  or  more  of  whom 
deliver  opinions,  and  all  arrive  at  the  same  general  result  in  the 
cause,  but  for  different  reasons,  and  the  residue  of  the  judges  give  a 
silent  vote  of  concurrence  with  them,  in  a  dedsion  for  the  one  party 
or  the  other,  then  as  it  does  not  appear  that  a  majority  of  the  court 
agreed  as  to  any  one  question  in  particular  as  the  ground  for  the 
decision,  the  case  cannot  be  considered  as  authority  on  any  of  Uie 
questions  which  arose  in  the  cause.  Where,  however,  several  quea* 
tions  arise  in  a  case,  and  the  opinions  delivered  agree  in  reg^u^  to 
all  of  them,  and  the  other  members  of  the  court  give  a  silent  vote 
of  concurrence,  then  all  the  questions  will  be  deemed  to  have  been 

12.  Flint  V.  Cbalonpka,  72  Neb.  34,  Notes':  73  A.  S.  R.  104;  16  Ann. 
99  N.  W.  825, 117  A.  S.  R.  771.  Cas.  114. 

13.  Lusby  V.  Kansas  City,  etc.,  R.     16.  Note:  16  Ann.  Cas.  114. 
Co.,  73  Miss.  360, 19  So.  239,  36  L.R.A.     16.  NoU:  73  A.  S.  R.  104,  105. 
510.  17.  Whiting  v.  West  Point,  88  Va. 

14.  L.  D.  Winontt,  etc.,  Co.  v.  Dris-  905, 14  S.  E.  698,  29  A.  S.  R.  750, 15 
coU,  200  Muss.  110,  85  N.  E.  897,  23  LJl^  860. 

L.RX(N.S.)  1236.  And  see  Boyle 
V.  Zac^arie,  6  Pet  348, 8  U.  S.  (L.  ed.) 
423. 
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determined  hy  a  majority  of  the  court,  and  the  case  will  be  regarded 
and  raq)ected  as  an  authoritative  adjudication  of  all  such  questions."^ 
Aocorduig  to  the  weight  of  authority  the  judgment  or  decree  of  a 
lower  court,  affirmed  on  appeal  by  an  evenly  divided  court,  while 
conclusive  and  binding  upon  the  parties,  is  not  a  decree  or  judgment 
of  the  apellate  court  in  support  of  which  the  rule  of  staie  decids 
can  bo  successfully  invoked.^*  In  a  few  jurisdictioii8»  however/  a 
decision  by  an  equally  divided  court  is  apparently  held  to  be  binding 
as  a  precedent  in  all  subsequent  similar  cases.*® 

34.  Single  Decision  as  Basis  lor  Doctrlae  of  Stare  Decisis. — ^In 
a  number  of  cases  it  has  been  said  that  a  single  decision  will  not 
afford  a  basis  for  the  application  of  the  doctrine  of  stare  decisis,^  and 
in  other  cases  courts  have  refused  to  apply  this  doctrine  without 
emphasizing  the  fact  that  there  had  been  but  a  single  decision  upon 
the  point.'  On  the  oiher  hand,  courts  have  sometimes  refused  to 
le-^amine  a  question  only  once  theretofore  decided.'  It  is  probable 
that  the  cases  holding  a  single  decision  ineffective  as  a  basis  for  the 
doctrine  of  stare  decisis  do  not  intend  to  lay  down  an  absolute  rule 
to  tiiiat  effect,  and  that  the  true  rule  is  that  since  stare  decisis  is  a 
doctrine  of  judicial  policy  designed  to  preserve  a  just  balance  between 
correctness  of  decision  and  stability  of  the  law,  the  fact  that  a  doc^ne 
deemed  erroneous  is  supported  by  but  a  single  decision  is  a  cogent  but 
not  conclusive  reason  for  a  re-examination  of  the  question.^  A  single 
decision  may  become  a  rule  of  property  within  the  jurisdiction,  and 
in  such  a  case  it  is  undoubted  that  tiie  doctrine  of  stare  decisis  forbids 
departure  therefrom,'  and  closely  related  to  this  doctrine  is  the  hold- 

18,  James  Patten,  6  N.  T.  9,  55  Fiscal  Ct.  u.  Trimble,  104  Ky.  629,  47 
Am.  Dec.  376.  S.  W.  773,  42  L.R.A.  738;  Quaker 

19.  Etting  «.  U.  S.  Bank,  11  Wheat.  Realty  Co.  v.  Labasse,  131  La.  996,  60 
59,  6  U.  S.  (L.  ed.)  419;  Durant  «.  So.  661,  Ann.  Cas.  igi4A  1073. 
Essex  Co.,  7  WaU.  107,  19  U.  S.  (L.  Notes:  27  Am.  Dee.  633;  28  A.  S.  E. 
ed.)  154;  Luco  v.  De  Tore,  88  Cal.  26,  608. 

25  Pac.  983,  11  L.R.A.'543;  Durant  «.  2.  Truxton  v.  Fait  etc,  Co.,  1  Penn. 

Essex  Co.,  8  Allen  (Mass.)  103.  85  (Del.)  483, 42  Atl.  431,  73  A.  S.  B.  81; 

Am.  Dee.  685;  Kalamazoo  v.  Crawford,  Kelley  c.  Rhoads,  7  Wyo.  237,  51  Paa. 

154  Mich.  58,  117  N.  W.  572,  16  Ann.  593,  75  A.  S.  E.  904,  39  L.R.A.  594. 

Cas.  110  and  note;  People  V.  New  York,  Note:  Ann.  Cas.  1914A  1081. 

25  Wend.  (N.  T.)  252,  35  Am.  Dec  8.  Note:  Ann.  Cas.  1914A  1081. 

669;  Morse  v,  Qoold,  11  N.  Y.  2S1,  62  4.  Enmsey  «.  New  York,  etc.,  R.  Co^ 

Am.  Dec.  103;  Atlas  Bank  v.  Brownell,  133  N.  Y.  79,  90  N.  E.  654,  28  A.  S. 

9  R.  I.  168,  11  Am.  Rep.  231;  McFar-  R.  600,  15  LJIA.  618;  Kimball  v. 

land  V.  Railway  Officials,  etc,  Ace  Grantsville,  19  Utah  368,  57  Paa.  1, 

A«'n,  5  Wyo.  126,  38  Pac  347,  677,  45  LJIA.  628. 

63  A.  S.  R.  29,  27  UKJl.  48.  Note:  Ann.  Gas.  1914A  1083. 

Note:  27  Am.  Dec  633  ;  73  A.  S.  B.  6.  Rotbsehild  o.  Grix,  31  Mioh.  160, 

105.  18  Am.  Rep.  171. 

80.  Note:  16  Ann.  Cas.  114.  Note:  Ann.  Cas.  1914A 

1.  Frink  V.  Darst,  14  Dl.  304,  58  See  Mpra,  par  3& 

Am.  Dae.  57B:  Montgomerr  Coonty 
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ing  of  a  number  of  courts  that  where  a  particular  transaction  has 
been  judicially  passed  on  in  proceedings  between  other  parties  the 
doctrine  of  stare  decisis  requires  adherence  to  the  decision  so  made. 
Thus,  for  instance,  it  has  been  held  that  where  a  number  of  years 
have  elapsed  since  a  court  placed  its  construction  on  a  will,  it  may 
still  be  assumed  that  during  that  time  and  upon  the  faith  of  that 
construction  as  a  finality  investments  have  been  made  in  the  realty 
devised,  and,  to  that -extent  at  least,  the  former  decision  should  be 
regarded  as  a  "rule  of  property,"  and  for  that  reason  a  court  will  be 
very  unwilling  to  change  the  construction  placed  upon  the  will  in 
the  former  case.* 

35.  Propriety  of  Departure  from  Doctrine  of  Stare  Decisis. — If 
judg^  were  all  able,  conscientious,  and  infallible;  if  judicial  decisionfi 
were  never  made  except  upon  mature  deliberation,  and  always  based 
upon  a  perfect  view  of  the  legal  principles  relevant  to  the  question  in 
hand,  and  if  changing  circumstfuices  and  conditions  did  not  so  often 
render  necessary  the  abandonment  of  legal  principles  which  were 
quite  unexceptionable  when  enunciated,  the  maxim  stare  decisis 
would  admit  of  few  exceptions.  But  the  strong  respect  for  precedent 
which  is  ingrained  in  our  legal  system  is  a  reasonable  respect  which 
balks  at  the  perpetuation  of  error,  and  it  is  the  manifest  policy  of  our 
courts  to  hold  the  doctrine  of  stare  decisis  subordinate  to  legal  reason 
and  justice,  and  to  depart  therefrom  when  such  departure  is  neces- 
sary to  avoid  the  perpetuation  of  pernicious  error.'  A  departure  from 
the  rule  of  stare  decisis  can  be  justified  only  upon  substantial  grounds, 
and  neither  justice  nor  wisdom  requires  a  court  to  go  from  one  doubt- 
ful rule  to  another.'  Nor  is  it  a  sufficient  reason  for  overturning  a 
rule  of  law,  well  settled  and  apparently  salutary  in  operation,  merely 
because  the  reasons  given  for  its  original  adoption  are  not  altogether 
satisfactory,  and  strict  logical  reasoning  might  have  led  the  court 
originally  to  have  adopted  a  different  rule.'  If,  however,  a  decision 
or  series  of  decisions  are  clearly  incorrect,  eithec  through  a  mistaken 
conception  of  the  law,  or  though  a  misapplication  of  the  law  to  the 
facts,  and  no  injurious  results  would  follow  from  their  overthrow,  and 
especially  if  they  were  injurious  or  unjust  in  their  operation,  it  is 

6.  Note:  Ann.  Cos.  1914A  1083.  293;  Adams  v.  Yazoo,  etc.,  R.  Co.,  77 

7.  Calhoun  Gold  Min.  Co.  v.  Ajax  Miss.  194,  24  So.  200,  317,  28  So.  956, 
Ckild  Min.  Co.,  27  Colo.  1,  59  Pac.  607,  60  L.R.A.  33;  Rumsey  c.  New  York, 
83  A.  S.  R.  17,  50  L^.A.  208 ;  Trox-  etc,  R.  Co.,  133  N.  Y.  79, 30  N.  B.  654» 
teat  V.  Fait,  etc.,  Co.,  1  Penn.  (Del.)  28  A.  S.  R.  600,  15  L.R.A.  618. 
483,  42  Ati.  431,  73  A.  S.  R.  81;  Prink  Note:  73  A.  S.  R.  101, 102. 

V.  Dant,  14  HI.  304,  58  Am.  Dec.  575  ;     8.  Kelley  «.  Rhoades,  7  Wye  237, 
Jasper  County  «.  Allman,  142  Ind.  51  Pac.  593,  75  A.  S.  R.  904,  39  LiLA. 
573,  42  N.  E.  206, 39  L.R.A.  58;  Oliver  594. 
Co.  t).  Louisville  Realty  Co.,  156  Ky.     Note:  73  A.  S.  R.  101. 
628,  ISl  S.  W.  570,  51  LJlJL.(N.S.)      9.  Note:  73  A.  S.  B.  lOL 
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the  duty  of  the  court  to  overrule  such  cases.'*  Hasty  or  crude  decisions 
should  be  examined  without  fear  and  reversed  without  reluctwce.'^ 
While  it  is  true  that  long  acqniascence  in  erroneous  dedsion,  so 
that  it  has  become  a  rule  of  property  or  practice,  may  raise  it  to  the 
dignity  of  law/'  yet  it  must  not  be  understood  that  a  previous  line 
of  decisions  affecting  even  property  rights  can  in  no  «ase  be  over- 
thrown.^* Where  the  error  of  a  previous  decision  is  recognized,  but 
the  rules  therein  announced  have  become  rules  of  property,  the  ques- 
tion whether  or  not  the  rule  of  stare  decisis  shall  be  adhered  to 
becomes  a  simple  choice  between  relative  evils.  The  rule  should  be 
adhered  to  unless  it  appears  that  the  evil  resulting  from  the  principle 
established  must  be  productive  of  greater  mischief  to  the  commmiity 
than  can  possibly  ensue  from  disregarding  the  previous  adjudications 
upon  the  subject.^'  In  questions  of  practice  a  close  adherence  by  a 
court  to  i*a  own  decisions,  even  though  it  may  at  times  have  erred  or 
decided  differently  from  settled  adjudications  upon  the  subject,  is 
necessary  and  proper  for  the  regularity  and  uniformity  of  practice, 
and  that  litigants  may  know  wiUi  certainty  the  rules  by  which  they 
must  be  governed  in  the  conducting  of  their  cases.  In  such  cases,  the 
importance  of  the  rule  generally  depends  upon  its  certainty,  and  not 
upon  any  intrinsio  merit.  But  where  the  decinon  goes  to  the  merit  of 
the  controversy,  where  the  whole  right  of  parties  is  dependent  upon 
and  is  governed  by  it,  in  such  case,  if  the  court  should,  from  any 
cause,  have  erred,  it  is  not  only  proper,  but  it  is  an  obligatory  duty 
upon  them,  a  duty  imperiously  demanded  by  litigants  whose  rights 

10.  Pitcock  V.  State,  91  Ark.  527,  11.  Eumaey      New  York,  etc.*,  R. 

m  S.  W.  742,  134  A.  S.  R.  88;  Cal-  Co.,  133  N.  Y.  79,  30  N.  E.  654,  28  A. 

hoon  Gold  Min.  Co.  v.  Ajax  Gold  Min.  S.  R.  600  and  note,  15  L.R.A.  018. 

Co.,  27  Colo.  1,  59  Pac.  607,  83  A.  S.  12.  See  supra,  par.  29. 

E.  17,  50  L.R.A.  209;  Truxton  v.  Fait,  13.  Jasper  County  v.  Allman,  142 

etc.,  Co.,  1  Penn.  (Del.)  483,  42  Atl.  Ind.  573,  42  N.  E.  206,  39  L.R-A.  58. 

431.  73  A.  S.  R.  81;  Danida  v.  State,  Note:  73  A.  S.  R.  101. 

2  Penn.  (Del.)  586,  48  Atl.  196,  54  14.  Calhonn  Gold  Min.  Co.  o.  Ajax 

L.R.A.  286;  Jasper  County  v.  Allmon,  Gold  Min.  Co.,  27  Colo.  1,  59  Pac.  607, 

142  Ind.  573,  42  N.  E.  206,  39  L.R.A.  83  A.  S.  R.  17,  50  L.R.A.  209;  Daniels 

58:Evanffvillet).Senhenn,151Ind.42,  v.  State,  2  Penn.  (Del.)  586,  48  AU. 

47  N.  E.  634,  51  N.  E.  88,  68  A.  S.  R.  196,  54  LJI.A.  286;  Jasper  County  v. 

218,  41  L.R.A.  728;  Wilson  t».  Leary,  Allman,  142  Ind.  573,  42  N.  E.  206, 

120  N.  C.  90,  26  S.  E.  630,  58  A.  S.  39  LJt.A.  58;  Boon  v.  Bowers,  30  Miss. 

E.  778,  38  L.R.A.  240;  State  v.  Aiken,  246,  64  Am.  Dec.  159;  Bealey  r.  Smith, 

42  S.  C.  222,  20  S.  E.  221,  26  L.R.A.  158  Mo.  515,  59  S.  W.  984,  81  A.  S. 

345;  Kimball  «.  Grantsville  City,  19  R.  317;  Southworth  ti.  Morgan,  205 

Utah  368,  57  Pac.  1,  45  L.R.A.  628;  N.  Y.  293,  98  N.  E.  490,  51  LJR.A. 

General  Assembly,  etc.  v.  Gntlirie,  66  (N.S.)  56;  Mason  v.  A.  E.  Kelscm  Cot- 

Ya.  125,  10  S.  E.  318,  6  L.RjL  321;  ton  Co.,  148  N.  C.  492,  62  S.  £.  62S, 

KeUey  «.  Rhoades,  7  Wyo.  237,  61  128  A.  8.  E.  635,  18  I..EA.(N.S.) 

Pae.  693,  76  A.  S.  R.  904,  39  L.E.A.  1221. 

594.  Notes:  27  Am.  Dm.  <34;  72  A.  Bt 

Note:  73  A.  S.  E.  102.  R.'  102. 
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are  before  them  for  axljudication,  to  re-examine  the  opinion  so  pro- 
nounced, andj  if  found  to  be  erroneous,  to  recede  from  it.**  In  Ui© 
matter  of  constitutional  provisions  it  has  been  held  that  while  courte 
recognize  to  the  fullest  extent  the  necessity  for  the  stability,  consist- 
ency, and  a  firm  adherence  to  the  doctrine  of  stare  decisis  in  passing 
upon  and  construing  any  provision  of  the  organic  law,  yet  if  an  error 
haa  been  committed,  and  becomes  plain  and  palpable,  ihey  will  not 
decline  to  correct  i^  even  though  it  may  hare  been  reasserted  and 
acquiesced  in  for  many  years.'* 

36.  Retroactive  Effect  of  Departure. — ^The  general  principle  is  that 
a  decision  of  a  court  of  supreme  jurisdiction  overruling  a  former 
decision  ia  retrospective  in  its  operation,  and  the  effect  is  not  that 
the  formOT  decision  is  bad  law,  but  that  it  never  waa  the  law.*'  To 
this  the  courts  have  established  the  exception  that  where  a  constitu- 
tional or  statute  law  has  received  a  given  construction  by  the  courts 
of  last  resort,  and  contracts  have  been  made  and  rights  acquired 
under  and  in  accordance  witii  such  construction,  such  contracts  may 
not  be  invalidated  nor  vested  rights  acquired  under  them  impaired 
by  a  change  of  construction  made  by  a  subsequent  decision."  Thus, 
for  instance,  the  construction  of  a  statute  of  descents  established  by 
the  decisions  of  the  courts  at  the  time  of  a  quitclaim  deed  by  heiis 
claiming  under  the  statute  becomes  a  part  of  the  contract  and  must 
govern  the  rights  of  the  parties  as  against  a  different  a>nstmctioa 
thereafter  adopted  by  overruling  the  former  decisions.*'  The  true 
rule  in  such  cases  is  held  to  be  to  give  a  change  of  judicial  construe^ 
Uon  in  respect  to  a  statute  the  same  effect  in  its  operation  on  contacts 
ancf  existing  contract  rights  that  would  be  given  to  a  legislative  repeal 
or  amendment ;  that  is  to  say,  make  it  prospective  but  not  retroactive.** 
While  there  is  high  authority  for  the  position  that  this  is  the  only 

IB.  Smith  V.  Henry,  7  Ark.  207,  44  492,  62  S.  B.  625, 128  A.  S.  E.  635, 18 

Am.  Dec.  540 ;  Weaver*.  Chicago  First  L.R.A.(N.S.)  1221;  Kelley  d.  Rfaoades, 

Nat.  Bank,  76  Kan.  640,  94  Pac.  273,  7  Wyo.  237,  51  Pac.  593,  75  A.  S.  R. 

123  A,  S.  E.  155,  16  iaiA.(H.S.)  904,  39  L.R.A.  594. 

110.  19.  Haskett  v.  Maxey,  134  Ind.  182, 

16.  Arnold  v.  Knosville,  115  Tenn.  33  N.  E.  358,  19  LJR.A.  379. 

195,  90  S.  W.  469,  5  Ann.  Cas.  881,  3  20.  Ohio  L.  Ins.,  etc,  Co.  t>.  Debolt, 

L.R.A.(N.S.)  837;  State  v.  NashviUe  16  How.  416,  14  U.  S.  (L.  ed.)  997; 

Baseball  Club,  127  Tenn.  292,  154  8.  Gelpcke  v.  .Dubnque,  1  WalL  175,  17 

W.  1151,  Ann.  Cas.  1914B  1243.  U.  8.  (L.  ed.)  520;  Havemeyer  v.  Iowa 

17.  Mason  v.  A.  E.  Nelson  Cotton  County,  3  Wall.  294, 18  U.  S.  (L.  ed.) 
Co.,  148  N.  C.  492,  62  S.  E.  625,  128  38;  Oleott  v.  Fond  du  Lac  Connty,  16 
A.  S.  R.  635,  18  L.R.A.(N.S.)  1221.  WaU.  678, 21  U.  S.  (L.  ed.)  382;  Dong- 

18.  Gelpcke  v.  Dubuque,  1  WaU.  las  v.  Pike  County,  101  U.  S.  677,  25 
175,  17  U.  S.  (L.  ed.)  520;  Haskett  u.  U.S.(L.ed.)  968 ;  Taylor  o.  Ypaaana 
Maxey,  134  Ind.  182,  33  N.  E.  358,  19  105  U.  8.  60,  26  U.  S.  (L.  ed.)  1008; 
L.R.A.  379;  Harris  v.  Jex,  56  N.  Y.  Anderson  v.  Santa  Anna  Tp.,  116  U. 
421, 14  Am.  Rep.  285  and  note;  Mason  8.  356,  6  S.  Ct.  413,  29  U.  S.  (L.  ed.) 
V.  A.  £.  Nelson  Cotton  Co.,  148  N.  C.  633;  Haskett  v.  Maxey^  134  Ind.  182, 
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exception  that  should  be  allowed,^  yet  some  courts,  iu  a  case  of  unusual 
hardship,  have  extended  the  principle  of  this  exception  to  criminal 
eauses,  and  to  cases  where  a  title  to  real  estate  had  vested."  It  has 
been  held,  however,  that  the  principle  should  certainly  not  be  further 
extended  and  applied  to  an  erroneous  decision  on  general  mercantile 
law  which  is  contrary  to  accepted  doctrine  and  recognized  business 
methods.'  While  the  exception  above  noted  in  respect  to  contracts 
made  and  rights  acquired  under  a  previous  construction  of  a  con- 
stitutional or  statute  law,  is  almost  universally  observed,  yet  in  at 
least  one  jurisdiction  it  has  been  held  that  a  decision  by  the  highest 
court  of  the  state  holding  a  given  statute  constitutionid  will  not  be 
left  in  force,  after  a  subsequent  decision  of  the  same  court  overruling 
the  former  decision  and  holding  the  statute  unconstitutional,  as  to 
contracts  entered  into  before  the  latter  decision  was  rendered.  Accord- 
ing to  this  view  a  decision  overruling  a  prior  decision  and  holding 
unconstitutional  a  statute  held  to  be  constitutional  by  such  decision 
does  not  impair  the  obligations  of  a  contract  entered  into  before  the 
latter  decision  was  rendered,  as  a  decision  of  the  court  is  not  in  fact 
a  law,  and  if  erroneously  made  cannot  make  a  law.* 

37.  Application  of  Doctrine  as  between  Courts  of  Different  States^ 
In  a  case  of  first  impr^on  in  a  state,  &e  decisions  in  other  states 
have  only  persuasive  authority,  and  the  consideration  to  which  the 
reasoning  therein  is  entitled.  As  has  been  aptly  said,  '%ey  are  to  be 
weighed,  not  counted."  *  If  the  supreme  court  of  a  sUite  has  ruled 
upon  the  effect  of  a  provision  in  the  constitution  of  that  state,  such 
ruling  will  be  adopted  by  the  courts  of  sister  states  whenever  the 
meaning  of  the  provision  comes,  in  question,*  and  the  courts  of  one 
state  will  follow  the  courts  of  another  state  in  the  construction  of 
the  statute  law  of  such  other  state.'  They  will,  however,  construe 
tiie  common  law  as  applicable  to  a  contract  made  and  to  be  performed 
in  another  state  according  to  their  own  precedents.^  The  decisions 
of  a  court  of  last  r^ort  in  one  state,  sustaining  the  validity  of  a 
statute  in  its  entirety,  are  entitled  to  great  respect  by  the  courts  of 

33  N.  E.  358, 19  L.R.A.  379;  Kelley  v.  6.  Gorrell  v.  Greensboro  Water  Sup- 
Rhoades,  7  Wyo.  237,  51  Pac.  593,  75  ply  Co.,  124  N.  C.  328,  32  S.  E.  720, 

A.  S.  R.  904,  39  L.R.A.  594.  70  A.  S.  R.  598,  46  L.R.A.  513. 

1.  Mason  v.  A.  E.  Nelson  Cotton  Co.,  6.  Fowler  v.  Lamson,  146  DL  472, 
148  N.  C.  492,  62  S.  E.  625,  128  A.  S.  34  N.  E.  932,  37  A.  S.  R.  163. 

R.  635,  18  L.R.A.(N.S.)  1221.  7.  St.  Nicholas  Bank  v.  State  Nat. 

2.  Mason  v.  A.  £.  Nelson  Cotton  Co.,  Bank,  128  N.  Y.  26,  27  N.  £.  849,  IB 
148  N.  C.  492,  62  S.  E.  625,  128  A.  8.  UclJi..  241. 

R.  635,  18  L.R.A.(N.S.)  1221.  8.  St.  Nicholas  Bank  v.  State  Nat. 

S.  Hason  V.  A.  E.  Nelson  Cotton  Co.,  Bank,  128  N.  Y.  26,  27  N.  E.  849, 13 

148  N.  C.  492,  62  S.  E.  626, 128  A.  S.  L.R.A.  241. 

B.  635, 18  UR.A.(N.S.)  1221.  See  Cokmjot  or  Laws,  toL  6,  p. 
4.  Storrie  v.  Cortes,  90  Tex.  283,  38  931  et  seq.  as  to  the  general  prindpleB 

S.  W.  154,  35  LB.A.  666.  applicable  in  the  case  of  contracts. 
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another  state,  when  passing  upon  the  validity  of  an  entirely  similar 
statute  enacted  in  the  latter  state,  and  are  generally  held  to  be  con- 
trolling when  the  law  has  been  enacted  after  such  decisions  were 
made.'  The  rule  that  when  one  state  adopts  the  statute  of  anoUier  it 
thereby  adopts  the  construction  placed  on  such  statute  by  tiie  highest 
court  of  the  state  from  which  it  is  taken  has,  however,  no  application 
when  such  construction  is  not  placed  on  the  statute  until  after  its 
adoption.  In  the  interpretation  of  a  statute  widely  adopted  by  the 
states  to  the  end  of  securing  uniformity  in  a  department  of  com- 
mercial law  great  weight  should  be  given  to  the  harmonious  decisions 
of  courts  of  other  states.^^  In  determining  the  question  whether  m 
statute  of  a  foreign  state  is  penal  in  the  international  sense,  so  as  to 
deny  jurisdiction  to  the  tribunals  of  a  foreign  state  in  which  an  action 
thereon  is  brought,  such  tribunals  are  not  absolutely  bound  by  the 
construction  placed  on  the  statute  by  the  courts  of  ibo  state  which 
enacted  if  The  test,  according  to  the  United  States  Supreme  Court, 
"is  not  by  what  name  the  statute  is  called  by  the  legislature  or  the 
courts  of  the  state  in  which  it  was  passed,  but  whether  it  appears  to 
the  tribunal  which  is  called  upon  to  enforce  it  to  be,  in  its  essenticU 
character  and  effect,  a  punishment  of  an  offense  against  the  public, 
or  a  grant  of  a  civil  right  to  a  private  person."  ^'  The  effect  of  the 
omission  of  a  decision  from  the  official  reports  of  a  state,  as  permitting 
the  court  of  another  state  to  disregard  it,  is  treated  elsewhere  in  this 
article.** 

38.  Effect  of  Decisions  of  State  Court  on  Federal  Tribunals.— On 

many  subjects  the  decisions  of  the  courts  of  a  state  are  merely  advisory, 
to  be  followed  or  disregarded  by  the  federal  courts,  according  as  they 
contain  true  or  erroneous  expositions  of  Hhe  law,  as  those  of  a  foreign 
tribunal  are  treated.  But  on  certain  subjects  they  must  necessarily 
be  conclusive,  such  as  relate  to  the  existence  of  subordinate  tribunals, 
the  eligibility  and  election  or  appointment  of  officers,  and  the  pusage 
of  laws.  No  federal  court  should  refuse  to  accept  such  decision  as 
expressing  on  those  subjects  the  law  of  the  state.'*  Upon  the  con- 
struction of  the  constitution  and  laws  of  a  state,  ihe  United  States 

9.  Roase  «.  Donovan,  104  Mich.  234,  gotiable  Instroments  Act 

62  N.  W.  359,  53  A.  8.  R.  457,  27  12.  Whitlow  v.  Nashville,  etc.,  R.  - 
L.R.A.  577.  Co.,  114  Tenn.  344,  84  S.  W.  618,  68 

10.  Pratt  V.  MiUer,  109  Mo.  78,  18  L.R.A.  503. 

S.  W.  965,  32  A.  S.  K.  656  and  note;  13.  Hantington  «.  AttriU.  146  U.  S. 

Myers  t>.  McOavock,  39  Neb.  843,  58  657,  13  8.  Gt  224,  36  U.  S.  (L.  ed.) 

N.  W.  522,  42  A.  S.  R.  627.  1123. 

See  Statutes.  14.  See  infra,  par.  44. 

11.  Union  Trust  Co.  v.  McGinty,  212  15.  Norton  v.  Shelby  County,  118  U. 
Mass.  205,  98  N.  £.  679,  Ann.  Gas.  S.  425,  6  8.  CL  1121,  30  U.  6.  (Lb  ed.) 
1913C  525,  wherein  the  rule  was  ap-  178. 

plied  to  decisions  eonstruing  the  Ne- 
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courts,  as  a  general  rule,  follow  the  decisions  of  the  highest  court  of 
the  state,  unless  they  conflict  with  or  impair  the  eflScacy  of  some 
principle  of  the  federal  constitution,  or  of  a  federal  statute,  or  a  rule 
of  commercial  or  general  law.**  It  is,  however,  only  those  decisions 
upon  local  questions,  those  which  are  peculiar  to  Uie  several  states, 
or  adjudications  upon  the  meaning  of  the  constitution  or  statute 
of  a  state,  which  the  federal  courts  adopt  as  rules  for  their  own 
judgments;*'  and  upon  qurations  of  general  law  the  federal  courts 
declare  the  law  upon  their  own  views,  and  are  not  bound  by  decisions 
of  state  courts,'^  although  it  has  b^n  held  that  such  decisions  are 
always  entitled  to  the  weight  of  persuasive  authority.*'  Where  a 
question  arises  under,  and  is  to  be  decided  by,  a  compact  between  two 
states,  the  rule  of  decision  is  not  to  be  collected  from  the  decisions  of 
either  state,  but  is  one  of  an  international  character.*' 

39.  Effect  of  Decisions  of  Federal  Courts  on  State  Tribunals. — ^The 
constitution  of  the  United  States,  the  laws  of  Congress  made  in  pur- 
suance thereof,  and  treaties  made  under  the  authority  of  the  United 
States,  are  by  the  constitution  of  the  United  States  made  the  "supreme 
law  of  tiie  land'*  and  are  binding  upon  all  the  courts  of  all  the  states, 
anything  to  the  contrary  in  the  constitution  or  laws  of  a  state  not- 
withstanding. It  follows  necessarily  from  this  constitutional  pro- 
vision, that  where  a  suit  in  the  state  court  involves  a  question  arising 
under  the  constitution,  laws  or  treaties  of  the  United  States,  or,  in 
other  words,  what  is  commonly  called  a  "federal  question,"  a  decision 
of  the  United  States  Supreme  Court  upon  the  point  at  issue  is  to  he 
regarded  as  absolutely  binding  and  authoritative,  and  in  such  case, 
if  the  supreme  court  of  a  state  should  entertain  a  different  view,  it 
will  follow  the  federal  Supreme  Court,  reversing  and  overruling,  if 

16.  Smith  ti.  Keraochen,  7  How.  20,  2  S.  Ct.  10,  27  U.  S.  (L.  ed.)  359; 
198, 12  U.  S.  (L.  fld.)  6C6;  Lane  Coun-  Pleasant  Tp.  v.  Aetna  L.  Ins.  Co.,  138 
ty  V.  Oregon,  7  WalL  71,  19  U.  S.  U.  S.  67,  11  S.  Ct.  215,  34  U.  S.  (L. 
(L.  ed.)  101;  Oleott  v.  Fond  da  Lae  ed.)  864;  Grand  Trunk  Western  R. 
County,  16  Wall.  678,  21  U.  8.  (L.  Co.  v.  South  Bend,  227  U.  S.  644,  33 
ed.)  382:  South  Ottawa  «.  Perkins,  S.  Ct.  303,  57  U.  S.  (L.  ed.)  638,  44 
94  U.  S.  260,  24  U.  S.  (L.  ed.)  154;  L.R.A.(N.S.)  405;  Hartford  F.  Ijib. 
Faiifleld  v.  County  of  Gallatin,  100  Co.  v.  Chiewo,  etc.,  Ry.  Co.,  70  Fed. 
U.  S.  50,  25  U.  S,  (L.  ed.)  544;  Post  201,  36  U.  S.  App.  152,  17  C.  C.  A. 
V.  Kendall  County,  105  V,  S.  667,  26  62,  30  L.R.A.  193;  Old  Dominion  Cop- 
U.  S.  (L.  ed.)  1204;  Norton  v.  Shelby  per  Min.  &  Smelting  Co.  v.  Bigelow, 
County,  118  U.  S.  425,  6  S.  CL  1121,  203  Mass.  159,  89  N.  E.  193,  40  L.R.A. 
30  U.  S.  (L.  ed.)  178;  Fowler  v.  Lam-  (N.S.)  314.  And  see  TTmrED  States 
son,  146  lU.  472,  34  N.  E.  932,  37  A.  Courts. 

S.  R.  163.  19.  Hartford  F.  Ins.  Co.  v.  Chicago, 

Note:  32  Am.  Dec.  588.  And  see  etc.,  Ry.  Co.,  70  Fed.  201,  36  U.  S. 
United  States  Courts.  App.  152,  17  C.  G.  A.  62,  30  L.RA. 

17.  Oleott  V.  Fond  du  Lac  County,  193. 

16  WaU.  678,  21  U.  S.  (L.  ed.)  382.       20.  Marlatt  «.  Silk,  11  P«t  1,  9  U. 

18.  Burgees  v.  SeUgman,  107  XJ.  8.  S.  (L.  ed.)  609. 
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necessary,  its  own  previous  decisions  to  the  contrary.'  Asidti  from 
questions  arising  under  the  constitution,  laws,  or  treaties  of  the  United 
States,  and  in  the  field  of  general  jurisprudence  relating  to  the  rights 
of  persons  and  property,  the  jurisdiction  and  procedui%  of  the  courts 
and  the  general  principles  for  the  administration  of  justice  at  common 
law  and  in  equity,  the  decisions  of  the  United  States  Supreme  Court, 
while  entitled  to  the  highest  and  most  respectful  consideration  as  the 
pronouncements  of  a  most  eminent  and  learned  tribunal,  are,  as 
regards  all  such  matters,  only  to  be  considered  by  the  state  courts  as 
pCTSuasive  authority.*  In  respect  to  questions  of  general  law  the 
state  courts  are  required  to  follow  the  decisions  of  the  highest  court 
of  the  state,  and  are  not  bound  by  the  authority  of  the  Supreme  Court 
of  the  United  States;  and  particularly  is  this  true  where  it  would 
be  necessary  to  overrule  previous  state  decisions  in  order  to  conform 
to  the  views  of  l^e  federal  court.*  While  upon  questions  of  due  process 
of  law  the  decisions  of  the  Supreme  Court  of  the  United  States  are 
conclusive/  yet  it  does  not  follow  that  because  there  is  a  difference 
between  the  procedure  approved  by  the  federal  Supreme  Court  and 
that  which  exists  in  a  state,  judgments  entered  in  accordance  with  the 
established  law  and  practice  of  the  state  courts  are  a  denial  of  due 
process  of  law  on  the  ground  that  the  decisions  of  the  Supreme  Court 
of  the  United  States  would  require  a  different  procedure  and  the 
rendition  of  judgments  in  a  different  form.  The  due  process  clause 
of  the  federal  constitution  does  not  require  that  every  judgment 
rendered  by  a  state  tribunal  under  which  one  may  be  deprived  of  life, 
liberty  or  property  shall  be  in  accord  with  the  deciaionB  of  the 
Supreme  Court  of  the  United  States,  except  in  those  cases  wherein  that 
court,  under  the  constitution,  is  charged  with  the  duty  of  declaring 
and  expounding  the  supreme  law  of  the  Icmd.'    In  construing  a 

1.  Rothschild  ft  Co.  v.  Steger  ft  Perkins,  Peek  (Teim.)  261,  14  Am. 
Sous'  Piano  Mfg.  Co.,  256  111.  196,  99  Dee.  745,  in  which  it  was  held  that 
N.  E.  920,  Ann.  Gas.  1913E  276  and  the  decisions  of  the  Supreme  Court  of 
note,  42  L.R.A.(N.S.)  793;  State  v.  the  United  States,  npon  general  qaes- 
.  Ardoin,  51  La.  Ann.  169,  24  So.  802,  tions,  onght  to  be  followed  by  the  state 
72  A.  S.  R.  454  and  note;  Re  Opinion  coorte. 

of  the  Justices,  etc.,  207  Mass.  601,  94     3.  Rothschild  ft  Co.  v.  Steger,  etc, , 
N.  E.  568,  34  L.R,A,(N.S.)    604;  Piano^Mfg.  Co.,  256  HI.  196,  99  N.  E. 
People  V.  ^Vemple,  138  N.  T.  1,  33  N.  920,  Ann.  Cas.  1913E  276  and  note, 
£.  720,  19  L.R.A.  694;  KeUogg  v.  42  L.RJl.(N.S.)  793. 
Pai?c,  44  Vt.  356,  8  Am.  Rep.  383.  Note:  32  Am.  Dec  588. 

Notes:  32  Am.  Dec.  588;  Ann.  Gas.  4.  Hudson  v.  Wright,  164  Ala.  298, 
1914B  1250.  51  So.  389,  137  A.  S.  R.  55. 

2.  Rothschild  &  Co.  r.  Steger,  etc.,  5.  Rothschild  &  Co.  v.  Sieger,  etc., 
Piano  Mfg.  Co.,  256  III.  196,  99  N.  E.  Mfg.  Co.  256  III.  196,  99  N.  E.  920, 
920,  Ann.  Cas.  1913E  276  and  note,  Ann.  Cas.  1913E  276,  42  L.R.A.(N.S.) 
42  L.R.A.(N.S.)  793;  Halliburton  ti.  793.  See  CONSTrrunONAL  Law,  vol. 
Carson,  100  N.  C.  99,  5  S.  E.  912,  6  6,  pp.  457,  460,  461. 

A.  S.  R.  556.    See,  however,  Bell  «. 
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federal  statute  a  state  court  is  bound  by  the  construction  placed  upon 
the  act  by  the  federal  courts  *  In  construing  a  similar  state  statute, 
however,  a  state  court  is  not  bound  to  follow  the  decisions  of  the  federal 
courts  in  construing  the  federal  statute,  but  where  the  two  acts  are 
nearly  identical  and  the  state  act  was  passed  after  the  federal  statute 
had  been  construed,  and  both  acts  were  intended  to  accomplish  the 
same  object,  the  state  court  will  naturally  be  indined  to  follow  the 
construction  that  the  federal  courts  have  given  the  federal  statute.^ 
A  decision  of  th^  Supreme  Court  of  the  United  States  is  binding  on 
the  state  court  in  a  case  which  arose  under  territorial  laws  before  the 
state  was  admitted  to  the  Union.^ 

40.  Effect  of  English  Decisions  on  American  Conrts.-* It  is  well 
established  that  the  American  courts  are  not  required  to  adh^  to 
the  decision  of  the  EngUsh  common-law  courts  whether  rendered 
prior  to  or  after  the  Revolution,  but  this  rule  does  not  forbid  the 
consideration  of  such  decisions  as  indicative  of  what  the  common  law 
was  at  any  time  in  the  past  or  may  be  at  pree^it  *  In  some  states  it 
has  been  expressly  provided  by  statute  that  reports  and  boola  con- 
taining adjudged  cases  decided  since  the  fourth  of  July,  1776,  shall 
not  be  read  nor  considered  as  authority  in  any  of  the  courts  of  the 
state,  but  even  under  such  a  statute,  English  reports  of  cases,  while 
of  no  authority  as  obligatory  rules,  have  been  held  to  be  useful  in 
so  far  as  the  reasoning  and  illustration^  of  principles  contained  therein 
may  enlighten  the  understanding  and  persuade  the  judgment,  and 
have  been  used  out  of  court.'^ 

41.  Prior  Decisions  in  Same  Case. — ^It  is  well  established  that 
whatever  questions  of  law  have  been  once  established  on  appeal  to  a 
court  of  final  resort,  between  the  same  parties,  in  the  same  case,  con- 
tinue to  be  the  law  of  the  case,  whether  orthodox  or  not,  so  long  as 
tile  facts  on  which  such  legal  principles  were  predicated  continue 
to  be  the  facts  of  the  case.^^ 

Opinions  and  Reports  of  Decisions 

42.  Definition  of  Opinion,  and  Duty  of  Court  in  Respect  Thereto.— 
While  the  terms  "opinions"  and  "decisions"  are  often  confounded, 
there  is  a  wide  difference  between  them.  A  decision  of  the  court 
is  its  judgment,  while  the  opinion  represents  merely  tiie  reasons  for 

6.  Luken  v.  Lake  Shore,  etc.,  R.  Co.,  32  Pac.  651,  40  A.  S.  R.  425,  20  L.R.A. 
248  Hi.  377,  94  N.  B.  175, 140  A.  S.  R.  424. 

220,  21  Ann.  Cas.  82;  Hamilton  «.  9.  See  Cohuok  Law,  toI.  5.  p.  818. 
Smith,  36  Mont.  1,  92  Pac  32, 122  A.     10,  Leigh  v.  Everheart's  Ex'r,  4  T. 

8.  R.  330.  B.  Mon.  (Ky.)  379,  16  Am.  Dec.  160, 

7.  Luken  «.  Lake  Shore,  etc.,  R.  Co.,  11.  Gee's  Adm'r  v.  Williamson,  1 
248  HI.  377,  94  N.  E.  175,  140  A  S.  Port.  (Ala.)  313,  27  Am.  Dec.  628  and 
B.  220,  21  Ann.  Cas.  82.  note.  And  see  Arpmth  AMD  faaxat,  toL 

S.  Choate  v.  Spencer,  13  Mont.  127,  2,  pp.  223-230. 
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that  judgment.**  A  per  curiam  opinion  is  an  opinion  of  the  court 
in  which  all  the  judges  are  of  one  mind,  and  so  clear  that  they  do 
not  deem  it  necessary  to  elaborate  it  by  an  extended  discussion.  It  is 
of  as  much  weight  and  authority  as  any  other  opinion.*'  The  con- 
stitutions of  some  states  expressly  provide  that  the  supreme  court 
shall,  upon  the  decision  of  every  case,  give  a  statement  in  writing  of 
each  question  arising  in  the  record  of  such  case,  and  the  dedaion  of 
the  court  thereon,*^  but  as  a  general  rule  the  constitutional  duty  of 
a  supreme  court  is  discharged  by  the  rendition  of  its  decisions,  and 
it  is  discretionary  with  it  whether  it  will  give  an  opinion  on  pro- 
nouncing judgment,  and  if  given,  whether  it  shall  be  oral  or  in  writ- 
ing; *^  and  it  has  accordingly  been  held  that  a  state  legislature  can- 
not require  a  supreme  court  to  state  ti)e  reasons  for  its  decisions  in 
writing.**  A  constitutional  provision  that  the  governor  of  a  state 
shall  have  au^ority  to  require  the  opinion  of  tiie  judges  of  the 
supreme  court  upon  important  questions  of  law  involved  in  the  exer- 
cise of  his  executive  powers,  and  upon  solemn  occasions,  has  been 
held  to  be  confined  exclusively  to  such  questions  as  may  raise  a 
'doubt  in  the  executive  department,  and  the  court  may  refuse  to 
answ»  questions  propounded  by  the  governs  upon  request  of  the 
legislature.*' 

43.  Preparation  of  Opinion. — After  hearing  a  cause,  opinions  of  the 
the  individual  members  of  a  court,  no  matter  how  diverse,  may  be 
expressed  to  and  urged  upon  each  other  as  reasons  in  vindication  of 
a  proposed  judgment,  and  the  opinion  of  one  may  be  adopted  as  that 
of  the  court,  and  judgment  be  entered  accordingly.**  It  is  not  only 
convenient,  but  entirely  regular  and  lawful,  for  the  members  of  a 
court,  or  a  majority  of  them,  to  concur  in  a  judgment  during  their 
sitting,  and  then  confide  the  expression  of  opinion  to  the  president, 
to  be  filed  in  vacation  as  the  judgment  of  the  court.  Or  the  prepara- 
tion of  the  opinion  may  be  made  by  one  judge  in  vacation,  to  bo 
filed  at  the  next  sitting  of  the  court,  and  the  other  members  may  then 
concur,  although  they  did  not  know  of  the  reasons  or  the  judgment 
until  it  was  about  to  be  filed.  This  is  the  judgment  of  the  court, 
because  entered  by  the  court.   But  if,  after  hearing,  the  members  of 

12.  Houston  V.  WiUiams,  13  Cal.  24,  C.  L.  R.  Co.,  133  N.  C.  335,  45  S.  E. 


13.  Clark  v.  Western  Assur.  Co.,  146  16.  Houston  v.  Williams,  13  Cal.  24, 
Pa.  St.  561,  23  Atl.  248,  28  A.  S-  R.  73  A  in.  Dec.  565. 

821,  15  L.R.A.  127.    And  see  Parker      Note:  10  A.  S.  R.  110. 

V.  Atlantic  C.  L.  R.  Co.,  133  N.  C.  335,     17.  Re  Constraction  of  Constitution, 

45  S.  J5.  658,  63  L.R.A.  827.  3  S.  D.  548,  54  N.  W.  650,  IS  LJ6.A. 

14.  Ex  parte  Griffiths,  118  Ind.  83,  575. 

20  N.  E.  513, 10  A.  S.  E,  107,  3  L.B  Ji.  18.  Butts  u.  Armor,  164  Pa.  St.  73, 
398.  30  Atl.  357,  26  L.R.A.  213.   And  m» 

15.  Houston  V.  Williams,  13  Cal.  24,  Cowan  v.  March,  97  Tenn.  590,  37 
73  Am.  Dee.  565;  Parker  v.  Atlantic  S.  W.  393,  34  L-RJl.  538. 
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tiie  court,  without  consultaMoD,  deliberation,  or  decision,  separate, 
and  each  one  commences  to  file  of  record  his  individual  opinion  and 
oonclusion,  however  valuable  these  may  be  as  law  literature,  they  are 
not  judgments  of  a  court."  In  some  jurisdictions  the  opinions  of  tHe 
supreme  court  may  be,  and  often  are,  prepared  by  a  commissioner 
of  the  court,  and  the  fact  that  an  opinion  is  so  prepared  is  not  to  bo 
taken  as  an  indication  that  the  case  has  not  been  examined  by  the 
judges,  but  represenfa  the  views  of  the  commissioners  only.®*  Where, 
however,  the  opinion  of  commissioners  are  designated  as  "unofHcial" 
they  are  of  no  value  as  authority  or  precedent.* 

44.  Reports  of  Decisions. — ^The  speedy  publication  of  the  decisions 
of  the  supreme  court  of  a  state  frequently  is  expressly  required  by 
statute,^  and  it  has  been  held  that  the  fact  that  a  decision  is  omitted 
from  the  official  reports  of  a  state,  for  whatever  reason,  permits  the 
court  of  another  state  or  territory  to  disregard  it.*  While  in  some 
jurisdictions  the  syllabi  or  headnotes  of  decisions  are  prepared  by  the 
court  and  not  by  the  reporter,*  yet  as  a  general  rule  the  preparation 
of  such  syllabi  is  an  essential  part  of  the  reporter's  duty,  and  being 
his  work  and  not  that  of  the  court,  they  may  be  copyrighted  while 
the  opinions  of  the  court  cannot  be.  In  some  states  the  constitution 
expressly  forbids  the  judges  to  report  decisions,  9iid  a  statute  requir- 
ing judges  of  the  supreme  court  to  prepare  syllabi  of  their  decisions 
has  been  held  unconstitutional  and  void.*  Though  in  some  states 
the  official  syllabi  or  headnotes  are  of  controlhng  effect^  yet  it  is  the 
general  rule  that  a  headnote  to  a  reported  decision  is  not  law,  except 
so  far  as  it  is  warranted  by  the  judgment  of  the  court  upon  the  facta  of 
tiie  base.* 


45.  In  GeneraL — Formerly  the  acts  and  judicial  proceedings  of 
certain  courts  were  enrolled  in  parchment  for  a  perpetual  memorial, 
which  rolls  were  called  the  record  of  the  court,  and  were  considered 
of  such  high  and  supereminent  authority  that  their  truth  was  not  to 
be  called  in  question.    It  was  from  this  fact  that  these  tribunals 

19.  Butts  V.  Armor,  164  Pa.  St.  3.  Frankfin  «.  Trickey,  9  Ariz.  282, 
73,  30  AtL  357,  26  L.RJL  213.  See  80  Pao.  352,  11  Ann.  Cas.  1105  and 
Judgments.  note. 

20.  Randall  v.  National  Bldg.,  etc.,  4.  See  Benham  v.  Holeman,  26  Oa. 
Union  of  Minneapolis,  42  Neb.  809,  182,  71  Am.  Dec  198. 

60  N.  W.  1019,  29  L.RJL.  133  (stating  5.  Ex  parte  Griffiths,  118  Ind.  83,  20 
etistom  of  conrt  to  make  independent  N.  E.  513,  10  A.  S.  R.  107,  3  L.Rj1 


Judicial  Record* 


investigation). 


398. 


2.  Ex  parte  Chiffltha,  118  Ind.  83,  20 
K.  £.  613,  10  A.  S.  R.  107,  3  L.R.A. 
308. 


1.  See  supra,  par.  32. 


6.  Denham  «.  Holenuui.  26  Qa.  162, 
71  Am.  Dee.  198. 
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derived  their  name  of  courts  of  record.'  In  modem  courts  the  parch- 
ment roll  is  discarded,  but  their  records  still  retain  their  character 
as  a  judicial  memorial  of  "high  and  supereminent  authority."  *  The 
court  hears  arguments  upon  its  records;  it  decides  upon  its  records; 
it  acts  by  its  records;  its  openings  and  sessions  and  adjournments  can 
be  proved  only  by  its  records;  its  judgments  can  only  be  evidenced 
by  its  records- — in  a  word,  without  its  records  it  has  no  vitality .»  The 
acts  of  a  court  of  record  are  known  by  its  records  alone  and  cannot 
be  established  by  parol  testimony.^**  Nor  can  the  records  of  a  court 
be  impugned,  upon  matters  within  its  jurisdiction,  whra  offered  in 
evidence,  by  counter  evidence.'^  What  shall  comprise  the  records  of 
certain  courte  is  sometimes  expressly  provided  by  statute.  Thus,  for 
instance,  in  some  jurisdictions  it  is  provided  that  the  records  of  the 
circuit  and  county  court  are  a  register,  journal,  judgment  docket, 
execution  docket,  fee  book,  jury  book,  and  final  record.*"  The  neces- 
sity for  keeping  certain  record  books,  as  for  instance  judgment 
dockets,  execution  dockets,  etc.,  and  the  manner  and  sufficiency  of 
entries  therein,  will  be  found  in  the  specific  articles  relating  to  the 
particular  subject.**  The  necessity,  manner  and  sufficiency  of  tiling 
papers  and  documents  to  make  them  matters  of  record  is  also  treated 
elsewhere,'*  as  are  matters  relating  to  the  record  on  appeal.** 

46.  Time  of  Making,  Form  and  Sufficiency  of  Final  Record. — ^The 
final  record  in  a  case  ordinarily  is  not  made  up  or  at  least  not  com- 
pleted, until  after  judgment  or  decree.**  It  is  a  part  of  the  ordinary 
duty  of  a  derk  of  court  record  to  extend  the  records  of  the  court> 
from  the  process  and  pleadings  on  ^e,  and  from  the  minutes  and 
cntiios  on  the  dockets,*'  and  he  cannot  resort  to  extrinsic  evidence  for 
that  purpose.  He  has  the  right  to  rely  upon  the  entries  made  as  cor- 
rect, and  if,  from  their  inaccuracy,  errors  are  found  in  the  record  as 
extended,  the  fault  is  not  his.**  The  clerk  intrusted  with  the  duty  of 
keeping  records  must  of  necessity  take  down  the  doings  of  the  court, 
in  ^ort  and  brief  notes;  this  he  usually  does  in  a  minute-book  called 

7.  Hoehne  «.  Trngillo,  1  Colo.  161,  13.  See  Exeottiohs;  Jumjcekts, 
91  Am.  Deo.  703.   And  see  supra,  par.  etc. 

3.  14.  See  Records. 

8.  Hoehne  v.  Trugi]Io,  1  Colo.  161,  16.  See  Appeal  aito  Erbob,  vd.  2, 

91  Am.  Dec.  703.  p.  124  et  seq. 

9.  Houston  V.  Williams,  13  Cal.  24,  16.  Erwin  v.  United  StateB,  37  Fed. 
73  Am.  Dec.  565.  470,  2  L.R.A.  229. 

10.  Medlin  v.  Platte  County,  8  Mo.  17.  Dennis  v.  Heath,  11  Smedee  ft 
235,  40  Am.  Dec.  135.  See  Evi-  M.  (Miss.)  206,  49  Am.  Dee.  51  and 
DENCE.  note;  see  also  Pruden  v.  Allen,  -23 

11.  GaUoway  tJ.  McKeithen,  27  N.  Pick.  (Mass.)  184,  34  Am.  Dec  51; 
C.  12,  42  Am,  Dee.  153.  See  Juoo-  and  see  Clerks  o?  Coubtb,  yoL  5,  p. 
MBNTS.  625  et  seq, 

12.  Western  Sav.  Co.  v.  Currey,  39  18.  Frink  v.  Prink,  43  N.  H.  608.  80 
Ore.  407,  65  Pac.  360,  87  A.  S.  B.  660.  Am.  Dee.  189,  82  Am.  Dec  172, 
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the  docket,  from  which  a  full,  extended,  and  intelligible  record  ia 
afterwards  to  be  made  up.  But  until  they  can  be  made  up,  these  short 
notes  must  stand  as  the  record;  and  if,  in  the  meantime,,  through  the 
death  or  sickness  of  the  clerk,  or  other  casualty,  they  are  lost,  it 
must  be  deemed  a  loss  of  the  records,  and  secondary  proof  may  be 
offered  of  their  contents.**  The  importance  of  uniformity  and  per- 
spicuity in  the  language  of  records  was  early  appreciated,  and  great 
care  was  taken  in  selecting  it,  and  it  is  to  be  regretted  that  the  same 
care  has  not  always  been  observed,  and  that  the  familiar  forms  which 
have  been  sanctioned  by  long  usage  should  be  disregarded.  The  law 
overlooks  many  mistakes,  omissions,  and  ambiguities  in  records,  when 
they  do  not  affect  the  sense  of  the  matter  recorded,**  and  it  has  been 
held  that  no  great  strictness  should  be  required  as  to  the  manner  of 
stating  facts  even  in  the  records  of  courts  of  limited  and  special 
jurisdiction,  and  that  it  will  be  sufficient  if  the  facts  are  stated, 
although  not  stated  in  the  most  direct  and  certain  form.^  It  does 
not  follow,  however,  that  the  approved  forms  in  which  the  orders  and 
judgments  of  courts  are  usually  entered  may  be  entirely  ignored. 
Thus  it  has  been  held  that  a  mere  minute  or  memorandum  of  a  pro- 
ceeding is  not  a  record.*  While  in  some  jurisdictions  the  minutes  of 
the  court,  after  being  read  each  day  and  corrected,  are  signed  by 
the  court,*  in  others  it  is  held  that  it  is  not  essential  to  the  validity 
of  records  of  courts  that  they  should  be  signed  by  the  judge,*  and 
even  where  such  signature  is  required,  it  has  been  held  that  it  will 
be  presumed  that  the  court  did  its  duty  by  signing  the  minutes,  where 
a  judgment  was  rendered  by  Uie  court  and  entered  on  the  minutes.* 
In  those  jurisdictions  where  the  minutes  of  the  court  after  being 
openly  read  each  day  are  corrected  and  signed  by  the  court,  it  has 
been  held  that  such  minutes  constitute  in  law  the  true  record,  being 
the  act  of  the  court,  while  the  record  made  up  and  entered  by  the 
clerk  is  a  mere  copy  of  the  originals  for  their  greater  security  and 
better  preservation,  and  in  the  event  of  a  difference,  the  original  must 
be  preferred.* 

47.  Power  of  Court  to  Amend  and  Restore  Records. — Every  court 
of  record  has  supervisory  and  protecting  charge  over  its  records  and 
the  papers  belonging  to  its  files,'  and  has  the  inherent  right  to  cause 

19.  Pruden  v.  Alden,  23  Pick.  (Miss.)  206,  49  Am.  Dec.  51  and  note. 
(Mass.)  184,  34  Am.  Dec.  51.  See  4.  Fontaine  v.  Hudson,  93  Mo.  62, 
Lost  Papers  and  Recoeds.  5  S.  W.  692,  3  A.  S.  R.  515. 

20.  Hoebne  v.  Trugillo,  1  Colo.  161,  -6.  Sweeney  v.  Sweeney,  119  Ga.  76, 
91  Am.  Dec.  703.  4G  S.  E.  76,  100  A.  S.  R.  159. 

1.  Hayiies  v.  Meeks,  10  Cal.  110,  70  6.  Dennis  v.  Heath,  11  Smedes  &  M. 
Am.  Dec.  703.  (Miss.)  206,  49  Am.  Dee.  51  and  note. 

2.  Hoehne  v.  Trugillo,  1  Colo.  161,  7.  Hollister  v.  Judges  of  Lucas 
91  Am.  Dec.  703.  See  Jtjdqments.  County  District  Court,  8  Ohio  St  201, 

8.  Dennis  r.  Heath,  11  Smedes  &  M.  70  Am.  Dee.  100. 
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its  acts  and  proceedings  to  be  correctly  set  forth  in  its  records;  and 
whenever  it  is  properly  brought  to  the  knowledge  of  the  court  that  a 
record  made  by  the  clerk  does  not  correctly  show  the  order  or  direction 
which  was  in  fact  made  by  the  court  at  the  time  it  was  given,  the 
court  has  authority  to  correct  its  record  in  accordance  with  the  facts.* 
This  power  to  correct  clerical  errors  and  misprisions  extends  to  crim- 
inal as  well  as  civil  cases,'  and  it  would  seem  that  no  lapse  of  time  . 
will  divest  the  court  of  its  power,  or  absolve  it  from  its  duty,  to  supply 
deficiencies  in  the  records  of  its  own  proceeding,  where  justice  and 
the  truth  of  a  case  require  it.^^  A  court  may  amend  its  record  in 
the  matter  of  clerical  misprisions  so  as  to  make  it  conform  to  the 
truth  even  after  the  term  has  expired,^^  and  error  brought,^*  and 
where  a  court  has  amended  omissions  in  its  records  which  occurred 
at  a  previous  term,  the  record  thus  amended  stands  as  if  it  had  never 
been  defective,  or  as  if  all  the  entries  had  been  made  and  completed 
at  the  previous  term.^'  In  the  exercise  of  this  power  of  amendment, 
the  court  is  not,  however,  authorized  to  do  more  than  to  make  its 
records  correspond  to  the  fustual  facts,  and  cannot,  under  the  form  of 
an  amendment  of  its  records,  correct  a  judicial  error,  or  make  of 
record  an  order  or  judgment  that  was  never  in  fact  given.  The 
power  to  chcuige  ite  judgment,  as  well  as  the  time  within  which  such 
change  may  be  made,  depend  upon  different  principles.'*  A  full 
discussion  of  the  control  of  courts  over  their  judgments,  orders  and 


8.  Crim  *.  Kessing,  89  Cal.  478,  26  Okla.  Crim.  142,  104  Pac.  927,  Ann. 
Pac.  1074,  23  A.  S-  R.  491;  Kaufman  Cas.  1912A  840;  Burnett  v.  State,  14 
V.  Sbain,  111  Cal.  16,  43  Pac.  393,  52  Tex.  455,  65  Am.  Dec.  131. 

A.  S.  R.  139;  Stern  U.Bennington,  100  10.  Lewis  v.  Ross,  37  Me.  230,  59 

Md.  344,  60  Atl.  17, 108  A.  S.  R.  433;  Am.  Dee.  49;  Frink  v.  Frink,  43  N.  H. 

Dewey  «.  Peeler,  161  Mass.  135,  36  508,  80  Am.  Deo.  189,  82  Am.  Dec. 

N.  E.  800,  42  A.  S.  B.  399;  Wilson  172. 

V.  Handsboro,  99  Miss.  252,  54  So.  11.  Kaufman  v.  Sliain,  111  Cal.  16, 

845,  Ann.  Cas.  1913E  345  and  note;  43  Pac.  393,  52  A.  S.  R.  139;  Adams 

Remich  v.  Bntteifield,  31  N.  H.  70,  64  v.  Re  Qua,  22  Fla.  250, 1  A.  S.  R.  191 

Am.  Dec  316;;  Frink  e.  Frink,  43  N.  and  note;  Hogue  v.  Corbit,  156  IIL 

H.  508,  80  Am.  Dec  189,  82  Am.  Dec.  540,  41  N.  E.  219,  47  A.  S.  R.  232; 

172;  HoUister  «.  Judges  of  Lucas  Colerick  v.  Hooper,  3  Ind.  316,  56  Am. 

County  District  Court,  8  Ohio  St.  201,  Dec  505 ;  Gibson  v.  Chouteau's  Heirs, 

70  Am.  Dec.  100:  Clark  v.  Buik  of  45  Mo.  171,  100  Am.  Dec  366;  Crew 

Heraieeaey,  14  Okla.  572,  79  Pac  217,  «.  McCafEerty,  124  Pa.  St.  200,  Ifl 

2  Ann.  Cas.  210;  Kennedy  t>.  Wack-  Atl.  743,10  A.  S.  R.  578. 

smith,  12  Berg.  &  R.  (Pa.)  171,  14  12.  King  v.  State  Bank,  9  Ark.  185, 

Am.  Dee.  676;  Hamilton  v.  Seitz,  25  47  Am.  Dec.  739;  Crew  v.  McCafferty, 

Fa.  St.  226,  64  Am.  Dec  694;  HiU  -v.  124  Pa.  St.  200,  16  Ati.  743,  10  A  S. 

Hoover,  5  Wis.  386,  68  Am.  Dec  70.  B.  578  and  note. 

Notes:  Ann.  Cas.  1914A  101.  18.  Gallaway  v.  McKeithen,  27  N.  C. 

9.  In  n  Black,  .52  Kan.  64,  34  Pac  12,  42  Am.  Dec  153;  Burnett  v.  State, 
414,  39  A.  S.  R.  331;  Commonwealth  14  Tez.  455,  65  Am.  Dec.  131. . 

o.  Weymouth,  2  AUcn  (Mass.)  144,  79  14.  Kaufman  v.  Shain,  111  Cal.  16, 

'Am.  Dec  776;  Ex  parte  Howland,  3  43  Pac  393,  52  A.  S.  R.  139. 
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decrees  during  and  after  the  terra  at  which  rendered,  the  opening, 
amending  or  vacating  of  judgments,  and  the  entry  of  judgments  nunc 
pro  tone,  will  be  found  elsewh^  in  this  work.^*  In  addition  to  its 
power  to  direct  its  clerk  to  correct  clerical  errors,  a  court  of  record 
may  direct  the  substitution  of  papers  in  case  the  originals  are  pur- 
loined or  lost,i*  and  in  case  the  records  or  files  should  be  fraudulently 
or  otherwise  improperly  altered  or  defaced}  may  direct  their  correction 
and  restoration  to  their  original  condition.^^  So  a  court  may  amend 
its  record  by  transferring  the  papers  filed  by  mistake  in  a  wrong 
action  to  the  action  in  which  they  belong."  And  where  a  clerk  has 
omitted  to  make  entry  of  filing  of  pleas  which  are  on  file  among  the 
papers  in  a  cause,  a  court  of  law  may  have  the  misprision  amended  at 
any  time  when  proper  application  is  made."  In  making  corrections 
in  the  record  the  clerk  is  under  the  control  and  authority  of  the 
court.  The  clerk,  though  a  constitutional  officer  and  not  subject  to 
appointment  or  removal  by  the  court,  is  subject,  in  the  control  of  the 
records,  to  its  orders.  It  is  true,  the  court  cannot,  without  great  abuse 
of  its  powers,  take,  directly  or  indirectly,  from  the  clerk  the  perquisites 
of  his  office  for  copies  of  opinions  and  papers  on  file,  nor  authorize 
the  destruction  or  mutilation  of  any  of  the  records,  but,  subject  to 
these  limitations,  it  must  necessaiily  exercise  control,  that  justice 
may  be  done  to  litigants  before  it.^ 

48.  Basis  and  Manner  of  Amendment — ^To  justify  the  amendment 
of  a  judicial  record  there  must  be  something  to  amend  by,'  and  by 
this,  according  to  some  authorities,  is  understood  something  upon 
the  files  or  records  of  the  court.*  And  it  has  been  held  that  a  note 
or  memorandum  which  will  authorize  the  amendment  of  a  record 
after  the  term  must  be  one  made  by  the  judge  or  piumiant  to  a  require- 
ment of  the  judge  or  of  the  law  during  the  term.  A  private  mem- 
orandum made  by  one  of  the  attorneys,  for  his  personal  use,  does 
not  satisfy  the  requirements  of  the  law  in  this  respect,  nor  will  the 

15.  See  Jui>03£EKT8.  20.  HoUister  v.  Jn(%es  of  Lucas 

16.  State  V.  Ireland,  109  Me.  158,  83  County  District  Conrt,  8  Ohio  St.  201, 
Atl.  453,  Ann.  Cas.  1913E  604  and  70  Am.  Dec  100. 

note,  41  L.R.A.(N.S.)  1079  (lost  or  1.  Houston  v.  Williams,  13  Cal.  24, 

destroyed   indictment) ;   HoUister   «.  73  Am.  Dee.  565. 

Jadges   of   Lncas   Connty   District  2.  Raymond  v.  Smith,  1  Mete.  (Ky.) 

Court,  8  Ohio  St.  201,  70  Am.  Dec.  65,  71  Am.  Dec.  458. 

100.   See  Lost  Papers  and  Records.  3.  Adams  v.  Re  Qaa,  22  Fla.  250,  1 

17.  HoUister  v.  Judges  of  Lacaa  A.  S.  R.  191  and  note;  In  re  Black, 
County  District  Court,  8  Ohio  St.  201,  52  Kan.  64,  34  Pao.  414,  39  A.  S.  R. 
70  Am.  Dec.  100.  331;  Boyd  County  v.  Ross,  95  Ky. 

18.  Sweeney  v.  Delaney,  1  Pa.  St  167,  25  S.  W.  8,  44  A.  S.  R.  210; 
320,  44  Am.  Dec.  136.  Frink  v.  Frink,  43  N.  H.  508,  80  Am. 

19.  State  Bank  c.  Young,  2  Ind.  171,  Dec.  189,  82  Am.  Dec  172;  Crew  «, 
52  Am.  Dec.  501;  Young  v.  State  MeCafferty,  124  Pa.  St  200,  16  AtL 
Bank,  4  Ind.  301,  58  Am.  Deo.  630.  743,  10  A.  S.  B.  578. 
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recitals  in  an  appeal  bond  and  bill  of  exceptions  filed  at  a  subsequent 
term  authorize  such  amendment.^  According  to  other  autiiorities, 
however,  the  court  may  make  such  amendments  upon  any  competent 
legal  evidence,  and  it  is  the  proper  judge  of  the  amount  and  kind 
of  evidence  requisite  in  each  case  as  to  what  was  the  real  order  of  the 
court,  or  the  actual  proceeding  before  it— what  was  the  proper  entry 
to  be  made  on  the  docket,  and  how  the  record  should  be  extended.* 
Where,  however,  there  is  nothing  more  to  rely  on  than  mere  mem- 
ory, the  court  will  act,  if  at  all,  with  great  caution,'  and  in  some 
cases  it  has  been  held  that  the  amendment  of  a  judicial  record  after 
the  lapse  of  a  term,  solely  upon  the  recollection  of  a  judge,  is  not 
authonzed,  and  will  be  reversed  upon  the  ^peal  of  the  person 
injured  tiiereby.^  The  inherent  power  of  a  court  to  correct  its 
records  so  that  they  shall  conform  to  the  actual  facts  and  speak  the 
truth  may  be  exercised  on  the  suggestion  or  motion  of  those  inter- 
ested, or  upon  the  court's  own  motion."  Ordinarily  a  court  will 
require  notice  of  the  motion  to  be  given  to  all  parties  interested,* 
yet  it  has  been  held  to  have  the  power  to  make  the  correction  without 
such  notice.^'*  The  more  regular  mode  of  making  amendments  after 
judgment  term  has  been  held  to  be  by  an  order  of  court  reversing 
the  defective  entry,  followed  by  a  new  order,  nunc  pro  tunc,  altiiough 
many  amendments  may  be  appropriately  made  by  interlineation, 
especially  *  where  the  order  of  court  granting  them  specifies  and 
describes  the  particular  amendment  allowed  to  be  made  in  tiiis  way.^ 
The  regularity  of  the  amendment  of  its  records  or  proceedings  by 
a  court  of  competent  jurisdiction  cannot  be  impeached  or  inquired 
into  in  a  collateral  proceeding  on  the  part  of  one  not  a  party  to  the 
proceedings  upon  which  the  amendment  was  made.** 

49.  Publicity  of  Judicial  Records. — ^After  a  public  trial  or  hearing 
and  a  final  determination  of  a  cause  entered  upon  the  journal  of  the 
court,  no  one  would  probably  question  the  right  of  any  person  to 

4.  Wesley  Hospital  v.  Strong,  233  8.  Grim  v.  Kessing,  89  Cal.  478,  26 

lU.  153,  84  N.  E.  205,  122  A.  S.  R.  Pac  1074,  23  A.  S.  B.  491;  Uwis  ». 

163.  Ross,  37  Me.  230,  59  Am.  Dec  49; 

6.  Eanfman  v.  Sbain,  111  Cal.  16,  Dewey  v.  Peeler,  161  Mass.  135,  36 

43  Pae.  393,  52  A.  S.  R.  139;  Frink  N.  E.  800,  42  A.  S.  B.  399. 

V.  Frink,  43  N.  H.  508,  80  Am.  Dec.  9.  Grim  v.  Kessiog,  89  Cal.  478,  26 

189,  82  Am.  Dee.  172;  HoUister  v.  Pae.  1074,  23  A.  S.  R.  491;  Hogoe  v. 

Judges    of    Lucas    County    District  Corbit,  156  HI.  540,  41  N.  £.  219|47 

Court,  8  Ohio  St.  201,  70  Am.  Dec.  A.  S.  R.  232;  HiU  v.  Hoovw,  5  Wta. 

100;  Jacks  «.  Adamson,  56  Ohio  St.  386,  68  Am.  Dec.  70. 

397,  47  N.  E.  48,  60  A.  S.  R.  749.  10.  Crim  t>.  Kessing,  89  CaL  478, 

Note:  Ano.  Cas.  1913E  349.  26  Pac.  1074,  23  A.  S.  R.  491. 

6.  Frink  o.  Frink,  43  N.  H.  508,  80  11.  King  v.  State  Bank,  9  Ark.  186, 
Am.  D.c.  189,  82  Am.  Dee.  172.  47  Am.  Dec.  739. 

7.  Boyd  County  v.  Ross,  95  Ky.  167,  12.  Hamilton  v.  Seita,  25  Pa.  St. 
25  S.  W.  8,  44  A.  S.  R.  210.  226,  64  Am.  Dee.  094. 
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inspect  that  record,  and  public  the  reeult.  Such  record  has  undoubt- 
edly then  become  a  public  one.  In  this  country,  courts  are  open  to 
the  public.^*  But  this  publicity  do^  not  extend  to  nor  include  the 
papers  filed  in  the  case  necessary  to  frame  the  issue  to  be  tried,  nor 
to  the  entries  thereof  made  by  the  clerk.  Such  papers  are  usually 
filed  and  the  entries  made  out  of  court.  They  are  not  proceedings 
in  open  court,  and  it  has  therefore  been  held  that  the  parties  to  a 
suit  may,  under  direction  of  the  court,  lawfully  withhold  the  records 
and  papers  in  the  case,  and  prevent  any  statement  in  regard  thereto 
being  published,  until  they  are  made  public  by  the  consent  of  the 
parties  or  by  proceedings  in  open  court.^*  In  some  jurisdictions 
also,  it  may  be  mentioned,  there  are  statutes  providing  for  sealing  the 
papers  in  a  suit  where  public  interest  so  requires,  as  in  divorce  suits, 
and  withdrawing  them  from  public  inspection. 

V.  Rules  or  Coubt 

50.  Power  of  Courts  to  Adopt— It  is  well  established  that  courts 
have  the  inherent  power  to  prescribe  such  rules  of  practice  and  rules 
to  regulate  their  proceedings  and  facilitate  the  administration  of 
justice  as  Ihey  may  deem  necessary."  This  power,  though  expressly 
recognized  by  the  statutes  of  some  states^  is  inherent,  and  exists  inde- 
pendently of  statute.^*  In  some  jurisdictions  the  supreme  court  has 
no  power  to  prescribe  rules  for  the  government  of  the  trial  courts  of 
the  state,^'  and  it  can  never  be  a  question  in  such  court,  whether  a 
rule  adopted  by  any  inferior  court  is  such  a  rule  as  in  the  opinion  of 
the  higher  court,  or  a  majority  of  its  members,  ought  to  be  adopted  in 
preference  to  any  other  rule  calculated  and  designed  to  accomplish 
the  same  object.^*  In  other  states,  however,  it  has  been  expressly 
provided  that  the  rules  of  certain  courts  may  be  prescribed  by,**  or 
shall  be  subject  to  the  approval  of,  the  supreme  court.** 

15.  See  CauavAL  Law;  Tkul.  82  R.  I.  185,  78  Atl.  497,  Ann.  Caa. 
14.  Sehmedding  «.  May,  85  Mich.  1,  1912D  793;  Aahford  v.  Qoodwin,  103 

48  N.  W.  201,  24  A.  S.  R.  74.  Tex.  491,  131  8.  W.  636,  Aon.  Cas. 

16.  Yan  Ingen  «.  Berger,  82  Ohio  1913A  699;  Stevenson  «.  Milwaukee 
St  255,  92  ^  K.  433,  19  Ann.  Gas.  Coanty,  140  Wis.  14,  121  N.  W.  654, 
799  and  note;  Stevenson  v.  Milwaukee  17  Ann.  Caa.  901. 

County,  140  Wis.  14,  121  N.  W.  664>     Note:  Ann.  Gas.  1914A 101. 

17  Ann.  Caa.  901.  17.  Taaoo,  ete.,  B.  Co.  v.  Kirk,  103 

Note:  Ann.  Cas.  1914A  101.  Misa.  41,  58  So.  710,  834,  Ann.  Caa. 

16.  State  V.  aideon,  U9  Mo.  94,  24  1914C  968,  42  L.aA.(N.S.)  1172. 
8.  W.  748,  41  A.  S.  B.  634  and  note;     18.  Giat  v.  Drakely,  2  QiU  (Ud.) 
Goodwin  v.  Biekford,  20  Okla.  91,  93  330,  41  Am.  Dee.  426. 
Pae.  548, 129  A.  S.  B.  729;  Zeoske  «.     10.  Sackley'a  Adm'r  «.  Botchford,  12 
Zeoake,  56  Ore.  65,  103  Pae.  648,  105  Qrat.  (Ta.)  60,  95  Am.  Dee.  240. 
Pae.  249,  Ann.  Cas.  1912A  557,  (In     20.  Boberta  v.  White,  32  R.  I.  185, 
dissenting  opinion) ;  Boberta  v.  White,  78  AtL  497,  Ann.  Caa.  1912D  703. 
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51.  Limitation  on  Power.— The  power  of  courts  to  make  such  rules 
as  they  may  deem  necessary  is  subject  to  the  limitation  that  such 
rules  must  not  contravene  a  statute  or  the  organic  law.^  Rules  of 
court  must  be  subordinate  to  the  law,  and  in  case  of  conflict  the  law 
will  prevail.*  Thus,  for  instancy  where  terms  of  court  are  fixed  by 
law  for  the  Mai  of  suits,  a  judge  cannot  adopt  or  enforce  a  rule  of 
court  allowing  only  certain  cases  to  be  tried  at  a  particular  term." 
So  where  a  statute  provides  specifically  what  is  to  be  done  on  the 
taking  of  an  appeal,  any  rule  of  court  requiring  additional  things  to 
be  done  by  the  appellant  contravenes  the  statute,  ajxd  is  invalid.^ 
If  a  statute  allowing  suits  to  be  commenced  by  declaration  prescribes, 
as  an  incident  of  such  suits,  that  the  defendant  shall  have  a  certain 
time  in  which  to  plead,  the  court  cannot  by  rule  require  his  plea  to 
be  filed  within  a  shorter  time,  although  it  is  by  statute  given  authority 
to  adopt  rules  in  respect  to  the  times  for  pleading  and  serving  notices 
of  trial  and  other  notices.  The  power  thus  conferred  to  adopt  rules 
respecting  the  times  for  pleading  must  be  understood  as  applying  only 
to  those  cases  in  which  the  legislature  has  not  itself  a^ted  upon  the 
subjtiCt.  If  a  statute  gives  a  litigant  the  right  to  so  many  days  within 
which  to  apply  for  a  rehearing,  this  right  cannot  be  limited  by  a 
rule  of  court  requiring  applications  for  rehearings  to  be  made  on  the 
same  day  that  decisions  are  rendered.  If  a  code  provides  that  a  party 
may  demur  and  answer  at  the  same  time,  he  cannot  be  deprived  of 
his  right  by  a  rule  of  court,  and  hence  his  answer  filed  with  his 
demurrer  cannot  be  struck  out  because  upon  the  overruling  of  the 
demurrer  he  did  not  pay  a  specified  sum  as  costs,  provided  by  a  rule 
of  the  court  to  be  paid  in  such  cases.'  So  where  there  are  institu- 
tional or  statutory  provisions  regulating  the  manner  in  which  a  jury 
trial  may  be  waived,  a  court  has  no  right  to  declare  by  rule  what  shall 
constitute  a  waiver.*  Again,  it  is  clear,  whether  any  statute  directly 
controls  the  subject  or  not,  that  a  litigant  cannot  by  rule  of  court  be 
deprived  of  a  substantial  right,  or  so  embarrassed  in  its  exercise  that 
he  may  be  deprived  without  his  fault  of  its  benefit^  If  a  rule  of  court 

1.  State  V.  Gideon,  119  Mo.  94,  24  87  Am.  Dee.  525;  Van  Ingen  v.  Bezver, 
S.  W.  748,  41  A.  S.  R.  634  and  note;  82  Ohio  St.  235,  92  N.  £.  433, 19  Ann. 
Van  Ingen  v.  Berger,  83  Ohio  St  255,  Cas.  799;  Suckley's  Adm'r  v.  Roteh- 
92  N.  £.  433,  19  Ann.  Cas.  799  and  ford,  12  Qrat  (Va.)  60,  65  Am.  Dee. 
note;  Ooodwin  v.  Bickford,  20  Okla.  240. 

91,  93  Pao.  548.  129  A.  S.  R.  723;     3.  State  v.  Posey,  17  La.  Ann.  252, 
Ashford  v.  Ooodwin,  103  Ttx.  491, 131  87  Am.  Dee.  525. 
S.  W.  535,  Ann.  Cas.  1913A  609  ;     4.  Ooodwin  «.  Bickford,  20  OUa. 
Suckley's  Adm'r  v.  Rotehford,  12  Orat.  81,  93  Pae.  548, 129  A.  S.  R.  729. 
(Va.)  60,  65  Am.  Dee.  240;  Steven-     5.  Note:  41  A.  6.  U.  642. 
Bon  V.  Milwaukee  County,  140  Wis.     6.  People  v.  Metropolitan  Sorety 
14,  121  N.  W.  654,  17  Ann.  Cas.  901.  Co.,  164  Cal.  174,  128  Pae.  324,  Ann. 
Note:  Ann.  Cas.  1914B  1185.  Caa.  1914B  1181  and  note. 

2.  State  «.  Posey,  17  U.  Ann.  252,     7.  Note:  41  A.  S.  R.  642. 
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attempts  to  interfere  with  or  control  t})e  rules  of  evidence  it  cannot 
be  supported.^  Thus,  for  instance,  it  has  been  held  that  a  court 
cannot  by  its  rule  change  the  right  of  a  party  to  introduce  secondary 
proof  of  a*  writing  alleged  to  be  lost,  and  therefore  a  rule  requiring 
the  oath  of  the  party  in  addition  to  the  usual  proof  is  invalid.*  In 
those  states  where  a  superior  court  is  empowered  by  statute  to  estahlish 
rules  governing  the  practice  in  an  inferior  cour^  any  rule  promulgated 
by  the  latter  tribunal  is  invalid  in  so  far  as  it  conflicts  with  the  roles 
established  by  the  former.^* 

S2.  Sabject-matter. — ^As  has  already  been  seen,  courts,  by  virtue  of 
their  inherent  powers,  may,  subject  to  certain  limitations,  make  all 
such  rules  as  they  may  deem  necessary  to  the  proper  performance  of 
their  functions  and  to  facilitate  the  administration  of  justice,^'  bat 
it  is  difficult  if  not  impossible  to  present  any  test  by  which  to  deter- 
mine in  every  case  whether  the  rule  of  court  in  question  is  within 
or  without  the  limit  of  the  court's  authority.  The  time,  place,  and 
mode  of  doing  an  act  in  court  is,  generally  ^peaking,  a  proper  subject 
of  regulation  by  rules,  and  litigants  may  be  required  to  comply  wi& 
rules  upon  these  subjects,  and  in  default  of  such  compliance  may  bt 
deemed  to  have  waived  their  rights.  Rules  prescribing  the  time 
within  which  certain  acts  must  be  done,  or  certain  proceedings  taken, 
are  very  familiar,  and  are  absolutely  indispensable  to  the  prevention 
of  needless  delays,  and  to  ihe  orderly  and  speedy  discharge  of  busi- 
ness.^'' Thus,  for  instance,  in  many  cases  in  which  appeals  are  author- 
ized from  one  court  to  another,  there  is  no  statute  directing  the  time 
within  which,  after  perfecting  the  appeal,  the  transcript  or  other 
record  thereon  shall  be  filed  in  the  appellate  court,  and  therefore, 
unless  that  court  may  make  some  regulation  upon  the  subject,  the 
party  who  has  appealed  may  content  himself  with  such  appeal  and 
take  no  proceedings  to  have  his  cause  finally  determined.  Hence, 
the  appellate  courts  have  generally  by  rule  designated  the  time  within 
which  a  transcript  or  record  must  be  placed  on  file  in  the  offices  of 
their  clerks,  and  have  declared  that  for  a  failure  so  to  file  such  tran- 
ecript  or  record  the  appeal  would  be  dismissed  on  motion  of  the 
respondent  or  appellee.  There  is  no  doubt  of  the  validity  of  these 
rules,  and  that  the  failure  to  comply  with  them  may  deprive  the 
appellant  of  his  right  to  the  judgment  of  the  i^peUate  court.^*  There 

8.  Mills  V.  United  States  Bank,  11  Kotas:  41  A.  S.  K.  642;  19  Ann.  Cu. 
Wheat.  431,  6  U.  S.  (L.  ed.)  512.  802. 

9.  Doe  V.  Wiim,  5  Pet.  233,  8  U.  S.     11.  See  aupra,  par.  50. 
(L.ed.)  108;  Roberta  v.  Wliite,32R.L     12.  Note:  41  A.  S.  R.  639. 

185,  78  Atl.  497,  Ann.  Gaa.  1912D  793.     IS.  Bee  APf  su.  and  Suob,  yd,  t, 

10.  Stevenson  v.  Milwaokee  Coonty,  152. 
140  Wis.  14,  121  N.  W.  054,  17  Ann. 

Cas.  901. 
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are  many  other  instances  in  which  courts  may  by  rule  limit  the  time 
within  which  an  act  may  be  done,  or  deprive  a  litigant  of  the  right 
to  be  heard  upon  some  matter  unless  he  makes  some  motion  or  takes 
some  objection  within  a  time  designated  in  such  rule.  Thus,  a  court 
may  limit  the  time  within  which  a  motion  may  be  made  to  change  the 
place  of  trial,**  or  may  enter  judgment  by  default  unless  written 
pleadings  are  filed  within  a  time  specified}*^  or  may  require  a  petitioD 
for  the  review  of  certain  proceedings  to  be  filed  within  a  certain  time, 
or  may  require  bills  for  costs  for  the  attendance  of  witnesses  to  be 
filed,  or  exceptions  to  depositions  to  be  taken  within  a  time  fixed.'* 
So  also  it  is  usually  held  that  courts  may  enact  and  enforce  rules 
tending  to  exclude  pleas  and  other  proceedings  not  filed  or  taken  in 
good  faitJb,  as  by  requiring  a  defendant  to  make  an  affidavit  of  the 
existence  of  a  defense  and  treating  him  as  in  default  if  he  neglects 
to  do  so,*'  and  rules  dispensing  with  the  introduction  of  evidence 
on  points  not  disputed  by  the  parties  have  been  frequently  sustained 
as  reasonable.**  Rules  of  court  requiring  copies  of  all  pleadings  to  be 
filed  for  the  use  of  the  adverse  party,  and  allowing  certain  specified 
sums  as  costs  therefor,  are  usually  held  valid,*'  as  are  rules  exacting 
in  advaace  certain  fees  which  litigants  are  required  to  pay.  Thus  it 
has  been  held  that  a  rule  of  court  requiring  a  party  demanding  a  jury 
trial  to  deposit  a  certain  sum  with  the  clerk  of  court  as  jury  fees  before 
the  commencement  of  the  trial  is  a  reasonable  regulation  of  the  mode 
of  enjoyment  of  the  right  of  jury  trial,  and  is  not  a  denial  or  impair* 
ment  of  the  right.***  A  rule  of  the  supreme  court  requiring  tran- 
scripts on  appeal  to  be  printed  cannot  be  abrogated  by  an  act  of  the 
legislature  permitting  them  to  be  typewritten.* 

53.  Necessity  for  Publication — ^Roles  as  Part  of  Record. — ^Rules  of 
court,  adopted  for  the  dispatch  of  business  and  the  impartial  admin- 
istration of  justice,  must  be  written,  so  that  all  may  understand  them.* 
Since  when  legally  adopted  and  promulgated  they  have  the  effect  of 
positiTe  laws,  they  ought  not  only  to  be  formally  promulgated,  but 
they  should  be  definitely  stated,  published  and  made  known  in  some 
permanent  form.*   While  according  to  some  authorities  the  rules  of 

14.  Note:  41  A.  S.  R.  640.  See  81  la.  551,  46  N.  W.  1080,  25  A.  S. 
Vknub.  R.  512,  9  L.R.A.  764. 

16.  Note:  41  A.  8.  R.  640.  And  see  20.  Conneau  v.  Geia,  73  Cal.  176, 14 
Judgments.  Pac.  580,  2  A.  S.  R.  785. 

16.  Note:  41  A.  S.  R.  640.  And  see  Note:  41  A.  S.  R.  640.  See  Jvbt. 
Dbpositioks.  1-  Jordan  v.  Andros,  26  Moat  37, 

17.  Note:  41  A.  S.  R.  639.  66  Pac.  502,  91  A.  S.  R.  396. 

18.  Mills  V.  United  States  Bank,  11  2.  Gist  v.  Drakely,  2  Oill  (Md.) 
Wheat  431,  6  U.  S.  (L.  ed.)  512;  Rob-  330,  41  Am.  Dec.  426. 

«rtB  «.  White,  32  R.  I.  185,  78  AtL     S.  McDonald  v.  State,  172  Ind.  393, 
487,  Ann.  Cas.  1912D  793  and  note.  88  N.  £.  673,  139  A.  S.  R.  383,  19 
Note:  Ann.  Cas.  1914B  1186.  Ann.  Cas.  763. 

19.  Cook  H.  Chicago,  etc..  By.  Co., 
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a  trial  court  are  part  of  the  record  of  every  cause  tried  tiierein,*  yet 

there  are  decisions  to  the  effect  that  judicial  notice  cannot  be  taken  by 
an  appellate  court  of  rules  adopted  by  a  trial  court,  and  the  party 
asserting  the  existence  of  a  rule  of  sudi  court,  and  that  he  has  been 
prejudiced  by  its  violataon,  should  make  it  a  part  of  the  record  on 
appeal  * 

54.  Force  and  Effect  Generally. — ^Eules  adopted  by  a  court  with- 
out exceeding  the  limits  of  its  authority  are  often  spoken  of  as  having 
the  effect  of  rules  enacted  by  the  legislature,  or  positive  law,*  and, 
therefore,  as  being  obligatory  both  on  the  court  and  on  the  parties.' 
This  is  certainly  true  in  so  far  as  the  parties  and  their  counsel  have 
acted  upon  them,  and  sought  to  preserve  and  protect  their  rights  in 
compliance  tberewitii.  The  court  cannot  adopt  a  different  rule,  and 
apply  it  retroactively  to  their  prejudice,  nor  treat  them  as  in  default 
if  they  have  conducted  themselves  as  required  by  the  rules  of  the 
court,  doing  the  acts  required  by  them  to  be  done,  within  the  time 
and  in  the  manner  therein  specified."  The  proper  office  of  a  rule 
of  court  is  to  establish  fixed  and  settled  practice,  to  whicb  the  court 
is  required  to  conform,  and  any  error  of  opinion,  in  respect  to  its 
legal  effect,  or  to  its  application  to  a  particular  case,  will  entitle  the 
party  injured  to  redress  by  appeal.*  Rules  of  coiui.  must  be  con- 
sidered as  operating  prospectively  only,  and  should  the  court  assume 
to  enact  and  enforce  a  rule  applying  to  past  transactions,  .and  taking 
away  rights  to  which  before  the  adoption  of  the  rule  the  parties,  or 
any  of  them,  were  entitled,  such  rule  must  be  disregarded  as  void.*" 

55.  Suspension,  Alteration  or  Abrogation. — ^In  so  far  as  a  rule  of 
court  is  an  expression  of  the  legislative  power  of  the  court,  it  is 
an  expression  of  a  legislative  power  which,  whenever  the  court  is 
in  session,  it  is  competent  again  to  exercise,  by  the  repeal  or  modi- 
fication of  any  of  its  rules,  and  tiiereby  to  a  certain  extent  to  with- 
draw any  given  case  from  their  operation.^*  The  rules  and  prac- 
tice of  the  court  being  established  by  the  court  may  be  made  to  yield 
to  circumstances  to  promote  the  ends  of  justice.*'  There  is,  however, 
a  conflict  of  judicial  authority  respecting  the  power  of  a  court,  while 
it  leaves  its  rules  unrepealed  and  unmodified,  to  except  a  sin^  case 

4.  Goodwin  v.  Biekfofd,  20  Okla.  91,  Btitntion,  S  S.  D.  548,  M  N.  W.  060, 

93  Pae.  548,  129  A.  S.  E,  729.  19  L.E.A.  575. 

6.  Kindel  «.  LeBert,  23  Colo.  385,  Note:  41  A.  8.  R.  6«. 

48  Pac  641,  58  A.  S.  R.  234.  J  «?te:  «.  A.  S.  R- .643. 

6.  McDonald  v.  State,  172  Ind.  393,  J  J^r^^"^^'  ^  ^' 
es  N  C.  673,  139  A.  S.  B.  383,  19  *\nr^4rl.  S.  E.  643. 

Ann.  Gas.  763.  U  41  a.  8.  B.  643;  Am. 

7.  Drew  v.  Hogan,  26  App.  Caa.  Cas.  1914A  lOL 

(D.  C.)  55,  6  Aim.  Gas.  589;  Gist  «.     12.  Vohleia  0.  E.  H.  Stafford 
Drakely.  2  GUI  (Md.)  330,  41  Am.  Co.,  171  Mich.  8, 137  N.  W.  128,  Aaa. 
Dm.  426;  /»  r«  Constmetioii  of  Gon-  Cas.  1914B  1032. 
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from  thenij  or  to  refuse  to  apply  them,  as  to  it  shall  from  time  to  time 
seem  best.  Thus,  the  statement  has  been  made  by  the  very  highest 
authority  that  rules  of  court  are  but  the  means  to  accomplish  the  ends 
of  justice,  and  that  it  is  always  in  the  power  of  the  court  to  suspend 
its  own  rule,  and  except  a  particular  case  from  its  operation,  whenever 
the  pm*poses  of  justice  require  it.^'  So  also  it  has  been  held  that  a 
court  may  disregard  the  fact  that  a  litigant  has  failed  to  comply  with 
such'  rules,  whether  previously  suspended  or  not>*  In  other  courts, 
however,  it  has  been  held  that  there  exists  no  discretion  in  inferior 
courts  to  dispense,  at  pleasure,  with  their  own  rules,  or  to  innovate 
upon  established  practice ;  and  a  party  injured  by  such  a  course  has 
an  undoubted  right  to  seek  redress  in  a  higher  court.  Every  suitor  is 
interested  in  the  interpretation  of  the  rules  of  court  applicable  to  his 
case;  and  an  erroneous  judgment  of  the  court  in  relation  to  them 
may  in  many  cases  be  aa  vitally  injurious  to  him  as  a  wrongful  judg- 
ment upon  the  law  which  may  govern  his  case.'*  According  to  this 
line  of  authorities,  to  apply  a  rule  in  one  case  and  to  disregard  or  sus- 
pend it  in  another,  equally  within  its  letter  and  spirit,  is  not  merely  an 
unseemly  favoritism,  but  an  abuse  of  judicial  authority  not  to  be  toler- 
ated.'* Thus,  for  instance,  it  has  been  held  that  a  rule  of  court 
making  the  execution  and  filing  of  an  undertaking  a  condition  prece- 
dent to  the  issuance  of  a  restraining  order  is  binding  on  the  judge 
issuing  such  an  order,  and  he  has  no  right  to  waive  the  requirement, 
and  where  a  court  grants  a  restraining  order  without  requiring  such 
undertaking  the  defendants  may  disobey  the  order  without  rendering 
themselves  liable  to  punishment  for  contempt.'^ 

56.  Construction  of  Rules, — While  doubtless  appellate  courts 
would  not  accept  an  interpretation  of  a  rule  of  a  subordinate  court 
clearly  in  conflict  with  its  terms,  yet  they,  being  disinclined  to 
interfere  with  the  action  of  an  inferior  court  in  applying  and  con- 
struing its  rules,  will  usually  sustain  such  action,  unless  they  thereby 
beyond  all  doubt  permit  a  construction  to  be  placed  upon  the  rules 
entirely  inconsistent  with  their  language.  In  truth,  it  sometimes 
appears  that  appellate  courts,  while  professing  merely  to  permit  the 
tidal  court  to  interpret  its  own  rules  of  practice,  have  allowed  it  to 
suspend  or  disregard  those  rules,  and  have  thus  been  able,  without 
admittedly  denying  to  the  rules  the  effect  of  laws  in  cases  to  which 
they  are  appUcable,  to  permit  tiie  trial  court  to  evade  their  uniform 
and  impartial  enforcement^'   It  has  been  held  in  numerous  in- 

13.  United  States  «.  Breitling,  20  16.  Gist  v.  Drakely,  2  Gill  (Md.) 

How.  252, 15  U.  S.  (L.  ed.)  900;  East-  330,  41  Am.  Dec.  426. 

man  v.  Amoskeag  Mfg.  Co.,  44  N.  H.  16.  Note:  41  A.  S.  R.  644. 

143,  82  Am.  Dec.  201.  17.  Drew  v.  Hogan^  26  App.  Cas. 

Note:  41  A.  S.  R.  643.  <D.  C.)  55,  6  Ann.  Gas.  589. 


14.  Note:  41  A.  S.  R.  643. 


18.  Note:  41  A.  8.  R.  645. 
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stances  that  in  computing  the  time  for  the  performance  of  an  act 
under  a  court  rule  where  the  last  day  falk  on  Sunday  the  party  has 
the  whole  of  the  next  day  to  perform  the  act  required.^ 

VL  JUBISDICTION  AND  AUTHOBITY 

In  General 

57.  Definition. — ^There  is,  perhaps,  no  subject  in  reference  to  which 
it  is  more  difficult  to  lay  down  precise  rul^  by  which  every  case  can 
be  clearly  and  certainly  determined  than  the  subject  of  the  juris- 
diction of  courts.  It  is  a  subject,  too,  about  which  much  has  been 
loosely  said;  and  it  has  only  been  occasionally  that  superior  minds 
have  closely  considered  the  principles  involved,  and  have  undertaken 
to  define,  with  care,  the  boundaries  of  the  jurisdiction  of  courts,  and 
the  circumstances  under  which  their  jurisdiction  will  and  will  not 
attach.**  The  word  "jurisdiction"  (jus  dicere)  is  a  term  of  large  and 
comprehensive  import,  and  embraces  every  kind  of  judicial  action,  and 
hence  every  movement  by  a  court  is  necessarily  the  exercise  of  juris- 
diction'.* In  the  sense,  however,  in  which  the  term  ordinarily  is  used 
jurisdiction  may  be  concisely  stated  to  be  the  right  to  adjudicate 
concerning  the  subject-matter  in  a  given  case.*  The  tendency  of 
modern  decisions,  however,  is  to  enlarge  the  definition  of  jurisdiction 
to  make  it  include  not  only  the  power  to  hear  and  determine  but  also 
the  power  to  render  the  particular  judgment  in  the  particular  case.* 
Complete  jurisdiction  includes  not  only  the  power  to  hear  and  deter- 
mine the  cause,  but  also  power  to  enforce  the  judgment;  and  courts 
usually  decline  to  entertain,  or'  attempt  to  exercise,  jurisdiction  in- 
tended to  be  complete,  if  it  fails  to  confer  power  to  enforce  the  judg- 
ment which  may  be  rendered.*   Jurisdiction  of  the  subject-matter 

19.  VoMers  v.  E.  H.  Stafford  Mfg.  ca,  251  Mo.  278,  158  S.  W.  640,  46 
Co.,  171  Mich.  8, 137  N.  "W.  128,  Ann.  L.R.A.(N.S.)  955;  Springer  v.  Shaven- 
Cas.  1914B  1032  and  note.    See  Time,  der,  118  N.  C.  33,  23  S.  E.  976,  54 

20.  Withers  «.  Patterson,  27  Tex.  A.  S.  R.  708  and  note,  33  L.R.A.  775; 
491,  8G  Am.  Dec.  643.  Callen  v.  Ellison,  13  Ohio  St.  446,  82 

1.  Borden  v.  State,  11  Ark.  519,  54  Am.  Dee.  448;  Withers  v.  Patterson, 
Am.  Dec.  217.  27  Tex.  491,  86  Am.  Dee.  643;  Two 

2.  Borden  v.  State,  11  Ark.  519,  64  Rivers  Mfg.  Co.  v.  Beyer,  74  Wis.  210, 
Am.  Dec.  217;  Franklin  Union  No.  4  42  N.  W.  232,  17  A.  S.  R.  131. 

V.  People,  220  111.  355,  77  N.  E.  176,  3.  Russell  v.  ShurUeff,  28  Colo.  414, 

110  A.  S.  R.  248,  4  L.R.A.(N.S.)  1001;  65  Pae.  27,  89  A.  S.  R.  216;  Charles 

Turner  v.  Conkey,  132  Ind.  248,  31  N.  v.  Winte,  214  Mo.  187, 112  S.  W.  545, 

E.  777,  32  A.  S.  R.  251,  17  LJl.A.  127  A.  S.  R.  674,  21  L.R.A.(N.S.) 

509;  Hope  v.  Blair,  105  Mo.  85,  16  S.  481.    As  to  the  validity  of  a  jad|^ent 

W.  595,  24  A.  S.  R.  366;  St.  Louis  &  rendered  by  a  court  without  junbdic- 

San  Francisco  R.  Co.  v.  Lowder,  138  tion,  see  Judgments. 

Mo.  533,  39  S.  W.  799,  60  A.  S.  R.  4.  State  v.  North  American  Land  & 

565;  State  v.  Assurance  Co.  of  Ameri-  Timber  Co.,  106  La.  621,  31  So.  172, 
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does  not  mean  simply  jurisdiction  of  the  particular  case  then  occupy- 
ing the  attention  of  the  court,  but  jurisdiction  of  the  class  of  cases  to 
which  that  particular  case  belongs.'  As  applied  to  the  subject- 
matter  of  a  suit,  jurisdiction  is  always  conferred  by  law,  and  it  is 
incorrect  to  suppose  that  the  power  to  decide  in  any  case  rests  solely 
on  the  averments  of  a  pleading,'  but  on  the  contrary  the  jurisdiction 
of  a  court  in  no  way  defends  on  the  sufficiency  or  insuMcieacy  of 
the  pleadings,  and  if  the  pleadings  state  a  case  belonging  to  a  genial 
class  over  which  the  authority  of  the  court  extends,  then  jurisdiction 
attaches  and  the  court  has  power  to  hear  and  determine  the  issues 
involved.' 

58.  Source  of  Jurisdiction. — In  the  constitutional  form  of  govern- 
ment the  three  departments — legislative,  executive  and  judicial — de- 
pend for  their  powers  on  the  organic  law  of  the  state,  and  hence  the 
constitution  is  the  common  source  of  the  power  and  authority  of  every 
court,  and  all  questions  concerning  jurisdiction  of  a  court  must  be 
determined  by  that  instrument,*  witli  the  exception  of  certain  in- 
herent powers  which  of  right  belong  to  all  courts.*  Therefore,  unless 
the  power  or  authority  of  a  court  to  perform  a  contemplated  act 
can  be  found  in  the  constitution  or  the  Laws  enacted  thereunder,  it  ■ 
is  without  jurisdiction  and  its  acts  are  without  validity.*"  The  legis- 
lature may  confer  additional  jurisdiction  on  the  courts  where  the 
constitution  in  organizing  the  judiciary  has  assigned  to  each  court 
created  thereby  certain  jurisdiction  therein  designated,  and  has  pro- 
vided that  the  legislature  may  give  to  certain  of  these  courts  additional 
jurisdiction,  but  where  no  such  provision  is  made  in  the  constitution 

87  A.  S.  R.  309;  Withers  t».  Patterson,  A.  S.  R.  248,  4  L.R.A.(N.S.)  1001. 
27  Tex.  491,  86  AoL  Dec.  643.    And     8.  McWiUie  r.  Van  Vacter,  35  Mies, 

see  infra,  par.  63.  428,  72  Am.  Dee.  127;  Springrer  v. 

6.  O'Brien  v.  People,  216  111.  354,  Shavender,  118  N.  C.  33,  23  S.  E.  976, 

75  N.  E.  108,  108  A.  S.  R.  219,  3  Ann.  54  A.  S.  R.  708,  33  L.R.A.  775.  See 

Cas.  966;  Franklin  Union  No.  4  v.  also  Constitutional  Law,  toL  6,  p. 

People,  220  111.  355,  77  N.  E.  176,  110  157  et  seq. 
A.  S.  R.  248,  4  L.R.A.(N.S.)  1001;      9.  See  infra,  par,  62. 
St  Louis  &  San  Francisco  R.  Co.  v.     10.  Arroyo  Ditch,  etc.  Co.  v.  Superi- 

Lowder,  138  Mo.  533,  39  S.  W.  799,  or  Court,  92  Cal.  47,  28  Pae.  54,  27  A. 

60  A.  S.  R.  565;  Crutchor  v.  Block,  19  S.  R.  91;  St.  Paul  F.  &  M.  Ins.  Co. 

Okla.  246,  91  Pac.  895,  14  Ann.  Cas.  v.  Coleman,  6  Dak.  458,  43  N.  W.  693, 

1029.  6  L.R.A.  87;  Godfrey  «.  Godfrey,  17 

6.  Grannis  v.  San  Francisco,  146  Ind.  6,  79  Am.  Dec.  448;  Phcenix  Ins. 
Cal.  245,  79  Pac.  891, 106  A.  S.  R.  23;  Co.  v.  Com.,  5  Bush  (Ky.)  68,  96  Am. 
Thomas  v.  People,  107  111.  517,  47  Am.  Dec.  331;  Scatter  v.  Atwood,  34  M«. 
Rep.  458;  Springer  v.  Shavender,  118  153,  56  Am.  Dec.  647;  Springer  v. 
N.  C.  33,  23  S.  E.  976,  54  A.  S.  R.  Shavender,  118  N.  C.  33,  23  S.  E.  976, 
708,  33  L.R.A.  775.  54  A.  S.  R.  708,  33  L.R.A.  775;  With- 

7.  O'Brien  v.  People,  216  III.  354,  75  era  ti.  Patterson,  27  Tex.  491,  86  Am. 
N.  E.  108,  108  A.  S.  R.  129,  3  Ann.  Dec  643;  Norfolk  &  Western  R.  Co.  v. 
Cas.  906;  Franklin  Union  No.  4  tJ.  Pinnacle  Coal  Co.,  44  W.  Va.  574,  30 
People,  220  lU.  355,  77  N  E.  176, 110  '1  B.  196,  41  LJI.A.  414. 
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Uie  legislature  cannot  confer  upon  a  court  jurisdiction  not  given  to 
it  by  the  constitution.'^  A  court  has  common  law  jurisdiction  when 
it  has  the  power  and  authority  to  proceed  according  to  the  course  of 
the  common  law ;  hence  it  is  not  necessary  that  a  court  should  have 
jurisdiction  of  every  class  of  cases  to  be  possessed  of  common  law 
jurisdiction,  but  a  court,  although  limited  as  to  the  class  of  cases  of 
which  it  may  tate  cognizance,  has  common  law  jurisdiction  if  it  has 
the  power  to  proceed  within  the  limited  class  according  to  the  course 
of  the  common  law." 

59.  Necessity  that  Court  Have  Jurisdiction. — It  is  a  universal  prin- 
ciple as  old  as  the  law  that  the  proceedings  of  a  court  without  juris- 
diction axe  a  nullity  and  its  judgment  without  effect  either  on  the 
person  or  property. ''  Hence  it  is  a  principle  of  natural  justice  tiiat 
before  the  rights  of  an  individual  can  be  bound  by  judicial  sentence, 
he  shall  have  notice,  either  actual  or  constructive,  of  the  proceed- 
ings against  him,  or  in  other  words  that  the  court  shall  have  juris- 
diction.'^ This  rule  applies  aUke  to  personal  actions  and  proceedings 
in  rem,'^  although  as  to  proceedings  in  rem  personal  service  on  a 
party  is  not  ordincuily  an  absolute  necessity  for  the  purpose  of  bind- 
ing the  property.'* 

60.  Effect  of  Repeal  of  Statute  Which  Gave  Court  Jurisdiction— 
InTfdxd  Statute. — ^Whenever  a  statute  from  which  a  court  derives  its 
jurisdiction  in  particular  cases  is  repealed,  the  court  cannot  proceed 
under  the  repealed  statute,  even  in  suits  pending  at  the  time  of  the 
repeal,'^  unless  they  are  saved  by  a  clause  in  the  repealing  statute.'* 

11.  Ex. parte  Cox,  44  Fla.  537,  33  Rayusford,  67  Conn.  1,  34  Atl.  706, 
So.  609,  61  L.R.A.  734;  Ghristianson  52  A.  S.  H.  266;  Moore  v.  Maryland 
V.  Farmers'  Warehouse  Asa'n,  5  N.  D.  Casualty  Co.,  73  N*.  H.  518,  63  Atl.  490, 
438, 67  N.  W.  300, 32  Ii.R.A  730.  But  111  A.  S.  R.  647;  Springer  v.  Shaveo- 
see  Boggess  v.  Buxton,  67  W.  Va.  679,  der,  118  N.  C.  33,  23  S.  E.  976,  54 
69  S.  £.  367,  21  Ann.  Caa.  289,  hold-  A.  S.  R.  708,  33  L.R.A.  775;  Furgeson 
ing  that  the  eonstitutioDal  jurisdiction  «.  Jones,  17  Ore.  204,  20  Fac  8^,  11 
of  mandamus  confrared  on  a  eoort  A.  S.  R.  808,  3  L.RA.  620;  Dorr  «. 
might  be  extended  by  an  enlargement  Rohr,  82  Ya.  359, 3  A.  S.  R.  100. 

of  the  scope  of  the  writ  by  the  legis-     Note:  72  A.  S.  R.  188. 

lature.  15.  Dorr  f>.  Rohr,  82  Va.  359,  3  A. 

12.  People  V.  McGowan,  77  HI.  644,  S.  B.  106. 

20  Am.  Rep.  254.  16.  Hardy  v.  Beaty,  84  Tex.  562,  IS 

13.  Kenney  v.  Greer,  13  111.  432,  54  S.  W.  778,  31  A.  S.  R.  80.  And  «i<e 
Am.  Dec.  439;  Springer  v.  Shavender,  Process. 

118  N.  C.  33,  23  S.  E.  976,  54  A.  S.  R.  17.  Ball  «.  Tolman,  135  Cal.  375,  ff7 

708,  33  L.R.A.  775;  Dorr  v.  Rohr,  82  Pat  339,  87  A.  S.  R.  110;  Hunt  v. 

Va.  359,  3  A.  S.  R.  106.   And  see  Jennings,  5  Blaekf.  (Ind.)  195,  33 

Judgments.  Am.  Dee.  465;  Todd  ti.  Landry,  5 

14.  Brown  v.  Campbell,  100  Cal.  Mart.  0.  S.  (La.)  459,  12  Am.  Dec. 
635,  35  Pac.  433,  38  A.  S.  R.  314;  479  and  note.  And  see  Constitu- 
Riverside  Nat.  Bank  v.  Eastman,  144  tional  Law,  vol.  6,  p.  322;  Statoteb. 
Cal.  487,  77  Pac.  1043,  103  A.  S.  R.  18.  Ball  v.  Tolman,  135  Cal.  375,  67, 
95,  1  Ann.  Cas.  626;  Dorrance  v.  Pac.  3d9,  87  A  S.  E.  110. 
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For  the  effect  of  the  repeal  of  a  statute  is  to  obliterate  the  statute 
repealed  as  completely  as  if  it  had  never  heen  passed,  and  it  must  be 
considered  as  a  law  that  never  existed,  except  for  the  purp<^es  of  those 
actions  or  suits  which  were  commenced,  prosecuted,  and  concluded 
while  it  was  an  existing  law.  This  rule  holds  true  until  the  proceed- 
ings have  reached  a  final  judgment  in  the  court  of  last  resort,  for  ttiis 
court,  when  it  comes  to  pronounce  its  decision,  conforms  it  to  the  law 
then  existing,  and  may,  therefore,  reverse  a  judgment  which  was 
correct  when  pronounced  in  the  subordinate  tribunal  whence  the 
appeal  was  token,  if  it  appears  that  pending  the  appeal  a  statute 
which  was  necessary  to  support  the  judgment  of  the  lower  court  has 
been  withdrawn  by  an  absolute  repeal.''  If  the  only  law  purporting 
to  confer  jurisdiction  on  the  court  to  try  the  case  is  void,  then  all 
acts  of  the  court  are  without  authority,  and  also  void.  In  such  a 
case,  no  intendment  of  law  or  presumption  of  fact  can  be  made  in 
favor  of  its  jurisdiction."* 

61.  Extent  of  Jurisdiction. — The  extent  of  the  jurisdiction  of  a 
court  ordinarily  is  to  be  determined  by  the  provisions  of  the  organic 
law  or  by  such  statutory  provisions  as  may  be  properly  enacted  here- 
under.' Sometimes,  however,  a  couil's  jurisdiction  is  to  be  determined 
by  the  extent  of  the  jurisdiction  of  similar  courts  in  England.  Thus 
by  wtablishing  a  court  of  equity  with  general  jurisdiction,  without 
prescribing  the  forms  of  process  or  the  manner  of  proceeding,  such 
a  court  would  necessarily  adopt  the  principles  and  rules  of  practice 
of  courts  of  a  like  character  in  England,  because  that  always  has 
been  the  source  to  which  the  courts  here  have  been  obliged  to  apply 
for  principles  and  rules  of  practice,  in  all  cases  in  which  the  legis- 
latures have  granted  judici^  power  and  authority  without  limiting 
or  prescribing  the  form,  manner  and  extent  in  which  it  shall  be 
exercised.*  The  fact  that  a  court  is  one  of  general  jurisdiction  does 
not  necessarily  mean  that  it  cannot  be  made  a  court  of  special  and 
limited  jurisdiction  in  some  cases,  but  on  the  contrary  a  court  of 
general  jurisdiction  may  have  special  powers  conferred  upon  it 
by  a  special  statute;  and,  as  these  powers  are  not  exercised  according 
to  the  course  of  the  common  law,  they  do  not  belong  to  it  as  a  court 
of  general  jurisdiction.  In  the  exercise  of  such  special  statutory 
powers,  a  court  of  general  jurisdiction  will  be  regarded  and  treated 
as  a  court  of  limited  and  special  jurisdiction.'   Courts  created  by 

IB.  Note:  12  Am.  Dee.  480.   And  Cal.  781,  109  Pac  620,  21  Ann.  Gas. 

see  Appeal  and  Ebbor,  vol.  2,  pp.  1355;  Jones  «.  Boston  Mill  Corp.,  4 

181-182.  Pick.  (Mass.)  507,  16  Am.  Dec.  358. 

20.  In  re  GhristianseD,  17  Utah  412,     3.  Watts  «.  Dull,  184  III.  86,  56  N. 

B3  Pae.  1003,  74  A.  S.  R.  7U4,  41  E.  303,  75  A.  S.  R.  141;  Furgeson  «. 

hJRJi.  504.  Jones,  17  Ore.  204,  20  Pae.  842,  11 

1.  See  supra,  par.  58.  A.  S.  R.  808,  3  L.R.A.  620. 
Pasadena  v.  Superior  Court,  157 
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statute  and  not  by  tlie  constitution  are  tribunals  of  special  and 
limited  jurisdiction  only.  They  can  exercise  only  such  powers  as 
are  directly  conferred  on  them  by  legislative  enactment,  emd  such 
as  may  be  incidentally  necessary  to  llie  execution  of  those  powers; 
therefore,  unless  authority  for  the  exercise  of  jurisdiction  in  a  given 
case  can  be  found  in  the  statutes,  given  either  expressly  or  by 
necessary  implication,  their  proceedings  are  void;*  for  the  rule  is 
that  sudh  a  court  can  only  take  cognizance  of  such  matters  as  are 
clearly  within  its  jurisdiction.*  It  is  generally  considered  that, 
orphans',  probate,  and  surrogate  courts  are  courts  of  fecial  and 
limited  jurisdiction ;  *  although  instances  are  not  lacking  to  sustain 
the  statement  that  such  courts  have  general  jurisdiction.' 

62.  Inherent  Powers  of  Courts. — It  is  fundamental  that  every 
court  has  inherent  power  to  do  all  things  that  are  reasonably  neces- 
sary for  the  administration  of  justice  within  the  scope  of  its  juris- 
diction.^  Probably  the  most  important  of  all  the  inherent  powers 
of  a  court  is  that  authorizing  it  to  punish  individuals  for  contempt. 
This  power  is  essential  to  the  existence  of  the  court,  for  without  it  no 
court  could  possibly  exist.*  The  power  of  a  court  to  order  the  r^air 
of  the  court  room  in  which  its  sessions  are  held  is  akin  to  the  power 
to  punish  for  contempt,  in  that  it  springs  out  of  absolute  necessity; 
it  does  not  belong  to  the  general  jurisdiction,  but  is  incidental  to  such 
jurisdiction,  and  is  inherent  in  the  court.^**  Another  illustration  of 
the  inherent  powers  of  courts  is  the  power  to  administer  oaths  in  the 
trial  of  cases.  This  power  is  implied  in  the  jurisdiction  to  try  cases 
and  to  receive  the  testimony  of  witnesses  under  oath,  and  it  need  not 
be  conferred  by  statute.^^  The  power  to  maintain  order,  to  secure 
the.  attendance  of  witnesses  to  the  end  that  the  rights  of  parties  may 
be  ascertained,  and  to  enforce  process  to  the  end  that  effect  may  be 
given  to  judgments,  must  inhere  in  every  court  or  the  purpose  of  its 
creation  fails.   Without  such  power  no  other  could  be  exercised.^' 

4.  Smith  V.  Howard,  86  Me.  203,  29  Hughes,  26  R.  I.  73,  S8  AtL  254,  106  • 
Atl.  1008,  41  A.  S.  R.  537.  A.  S.  R.  G82. 

5.  Cooper  v.  Chambers,  15  N.  C.  261,     7.  Note :  78  Am.  Dee.  374. 


6.  Wyatt's   Adm'r   v.   Rambo,   29  24  S.  W.  1035,  41  A.  S.  R.  673;  State 

Ala.  510,  68  Am.  Dee.  89;  Clarke  v.  v.  Townley,  67  Ohio  St.  21,  65  N.  E. 

Perry,  5  Cal.  58,  63  Am.  Dee.  82;  149,  93  A.  8.  R.  636. 

Orimes's  Estate  v.  Morris,  6  Cal.  621,  9.  See  Contrupt,  vol.  6,  p.  515  tt 

65  Am.  Dec.  545;  Haynes  «.  Meeks,  seg. 

10  Cal.  110,  70  Am.  Dee.  703;  FairEeld  10.  See  supra,  par.  24. 

Overseers  of  Poor  v.  GuIIifer,  49  Me.  11.  State  v.  Townley,  67  Ohio  St.  2S« 

360,  77  Am.  Dec.  265;  Koderigas  u.  65  N.  E.  149,  93  A.  S.  R.  636. 

East  River  Sav.  lust.,  63  N.  Y.  460,  20  12.  Hale  v.  State,  55  Ohio  St.  210, 

Am.  Rep.  555;  Snyder's  Appeal,  36  45  N.  £.  199,  60  A.  S.  S.  691,  S6 

Pa.  St.  1G6,  78  Am.  Dec  372  and  note;  LJLA.  254. 
Providence   County    Sav.   Bank  v. 


25  Am.  Dec.  710. 


8.  Brandon  v.  Carter,  119  Mo.  572, 
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Litewise  a  court  has  the  inherent  power  and  authority  to  incur  and 
order  paid  all  such  expenses  as  are  necessary  for  the  holding  of  court 
said  the  administration  of  its  duties.^'  The  difference  between  the 
jurisdiction  of  courts  and  their  inherent  powers  is  too  important  to 
be  overlooked.  In  constitutional  governments,  their  jurisdiction  is 
conferred  by  the  provisions  of  the  constitutions  and  of  statutes  enacted 
in  the  exercise  of  legislative  authority.  That,  however,  is  not  true 
witii  req)ect  to  such  powers  as  are  necessary  to  the*  orderly  and  efficient 
exercise  of  jurisdiction.  Such  powers,  from  both  their  nature  and 
their  ancient  ezercue,  must  be  regarded  as  inherent  They  do  not 
depend  upon  express  constitutional  grant,  nor  in  any  sense  upon  the 
legislative  will.** 

63.  Power  of  Court  to  Enforce  Its  Judgment. — court  having  juris- 
diction to  render  a  judgment  or  decree,  has  authority  and  jurisdiction 
to  make  such  orders  and  issue  such  writs  as  may  be  necessary  and 
essential  to  carry  the  judgment  or  decree  into  effect  and  render  it 
binding  and  operative.*'  Accordingly  a  court  having  jurisdiction  to 
decree  the  foreclosure  of  mortgages,  must  have  power  to  watch  over 
the  execution  of  its  decrees,  and  to  regulate  all  proceedings  under 
them,  until  the  case  is  finally  disposed  of.**  Even  a  court  of  law 
may  exercise  an  equitable  jurisdiction  over  the  execution  of  its  own 
judgments  and  process,  but  it  does  not  follow  that  it  will  always 
exercise  such  jurisdiction,  and  indeed  it  will  refrain  from  doing  so, 
when,  from  any  circumstance,  it  cannot  do  as  complete  justice  as 
could  a  court  of  equity,  but  will  leave  the  parties  to  seek  reUef  in  that 
court.*'  The  existence  of  this  power  of  a  court  over  its  judgments 
and  processes  is  absolutely  necessary  in  order  to  prevent  the  abuse  of 
the  process  and  the  oppression  of  suitors,  and  carries  with  it,  ss.  an 
indispensable  incident  of  the  jurisdiction,  the  right  to  determine 
every  question  of  fact  and  law  which  may  be  involved.  This  detez^ 
mination  is  regularly  made  in  a  summary  manner  without  the  inter- 
vention of  a  jury.**  Every  court  out  of  which  process  is  issued  has 
general  superintending  power  over  moneys  collected  thereon,  and  it 
is  not  essential  to  tlie  due  exercise  of  the  power  that  the  court  should 
have  jurisdiction  over  the  persons  of  the  parties  having  conflicting 

IS.  Sehraelzel  v.   Ada   County,  16  (N.S.)  955;  Lockridge  v.  Baldwin,  20 
Idaho  32,  100  Pac.  106,  133  A.  S.  R.  Tex.  303,  70  Am.  Dee.  385;  Dorr  v. 
89, 17  Ann.  Cas.  1226, 21  L.R.A.(N.S.)  Rohr,  82  Va.  359,  3  A.  S.  R.  106. 
199.  16.  Tooley  v.  Gridley,  3  Smedes  ft 

14.  Hale  v.  State,  55  Ohio  St.  210,  M.  (Miss.)  493,  41  Am.  Dec.  628.  See 
48  N.  £.  199,  60  A.  S.  R.  691,  36  also  Mortgages. 

L.R.A.  254.  17.  Watson  v.  Reissig,  24  HI.  281, 

15.  Taylor  v.  Hulett,  15  Idaho  265,  76  Am.  Dec.  746  and  note. 

97  Pac.  37,  19  Ii.R.A.(N.S.)   535;      18.  Loomis  v.  Lane,  29  Pa.  St.  242, 
State  V.  Assarance  Co.  of  America,  251  72  Am.  Dec.  625. 
Mo.  278,  158  6.  W.  640,  46  h.R.A. 
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dlaxms  by  th^r  being  parties  to  the,  record  in  a  suit  pending  in  court.** 
But  ancillary  suits  to  enforce  a  judgment  can  only  be  brought  in  the 
court  wherein  the  original  suit  was  prosecuted.'* 

Domicil  or  Residence  of  Parties 

6^  In  GeneraL — ^For  jurisdictional  purposes  a  legal  domicil  cmoe 
existing  continues  until  another  is  acquired  elsewhere.*  The  right  of 
jurisdiction,  whether  dvil  or  criminal,  will  attach  to  all  persons  found 
within  the  limits  of  the  state  or  government  over  which  the  power  of 
the  court  extends,  wbeUier  they  be  permanent  or  temporary  residents, 
and  they  will  to  that  ^tVent  be  deemed  citizens  or  subjects; '  and  tiiis 
rule  applies  to  courts  of  limited  and  special  jurisdiction.* 

65.  Actions  between  Nonresidents  Where  Cause  of  Action  Arose 
outside  of  States — ^There  is  no  doubt  that  every  state  or  country  has 
jurisdiction  over  all  persons  found  within  its  territorial  limits  for 
the  purpose  of  entertaining  actions  in  their  nature  transitory,  and  that 
it  may  obtain  jurisdiction  of  such  persons,  with  a  right  to  pursue  such 
jurisdiction  to  final  judgment,  in  all  cases  where  process  is  served 
within  the  territorial  limits  of  the  jurisdiction  of  the  court  issuing 
it.*  But  in  actions  between  nonresidents  based  on  a  cause  of  action 
arising  outside  the  state,  the  courts  are  not  obliged  to  entertain  juris- 
diction. They  may  and  usually  do  so  on  principles  of  comity,  bat 
not  as  a  matter  of  strict  right.*  In  other  words,  it  lies  within  the  dis- 
cretion of  the  courts  whether  or  not  they  will  entertain  such  a 
transitory  action.'  As  the  retention  of  jurisdiction  is  discretionary 
with  the  courts,  it  is  impossible  to  state  any  rule  that  may  be  relied 

19.  Woodroff  V.  Chapin,  23  N.  J.  L.  Dec.  445 ;  Diaconto  Gesellschaft  v.  Um- 
566,  57  Am.  Dec.  416.  breit,  127  Wis.  651,  IOC  N.  W.  821;  115 

20.  Simmang  v.  Pennsylvania  F.  A.  S.  R.  1063,  15  L.R.A.(N.S.)  1045; 
Ins.  Co.,  102  Tex.  39,  112  S.  W.  1044,  Logan  v.  Bank  of  Scotland,  [1906]  1 
113  A.  S.  R.  846.  K.  B.  (Eng.)  141,  3  Ann.  Cas.  1148 

1.  Ayer  v.  Weeks,  65  N.  H.  248,  18  and  note. 

Atl.  1108,  23  A.  S.  R.  37  and  note,  6  Notes:  13  Am.  Dec.  566;  59  A*.  S.  R. 

L.R.A.  716.   And  sec  Domicil  for  a  859;  70  L.R.A.  513. 

general  treatment  of  the  question.  5.  National  Telephone  Mfg.  Co.  v. 

2.  Molyneuz  v.  Seymour,  30  Ga.  440,  Du  Bois,  165  Mass.  117,  42  N.  E.  510, 
76  Am.  Dec.  662;  Alley  t).  Caspari,  52  A.  S.  R.  503,  30  L.R.A.  628;  Cof- 
80  Me.  234, 14  Ati.  12,  6  A.  S.  R.  178;  rode  v.  Circuit  Judge,  etc.,  79  Mich. 
Knight  V.  West  Jersey  R.  Co.,  ICS  Pa.  332,  44  N.  W.  623,  7  L.RA..  511;  Dis- 
St.  250,  56  Am.  Rep.  200.  eouto  Gesellschaft  v.  Umbreit,  127  Wis. 

Note:  70  L.R.A.  513.  651,  106  N.  W.  821, 115  A.  8.  R.  1063, 

3.  Alley  v.  Caspari,  80  Me.  234,  14  15  L.R.A.(N.S.)  1045. 

Atl.  12,  6  A.  S.  R.  178.  Notes:  59  A-  S.  R.  870;  70  UftjL. 

4.  State  D.  District  Ct.,  etc.,  40  Mont.  513. 

359,  106  Pac  1098,  135  A.  S.  R.  622  ;  6.  Johnson  v.  Dalton,  1  Cow.  (N. 
Johnson  v.  Dalton,  1  Cow.  (N.  Y.)  T.)  543, 13  Am.  Dec.  564;  Gardner  v. 
643,  13  Am.  Dec  564;  Gardner  v.  Thomas,  14  Johns.  (N.  Y.)  134,  7  Am. 
Thomas,  14  Johns.  (N.  Y.)  134,  7  Am.  Dec.  445;  Morris  v.  Missouri  Pac.  Ry. 
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on  in  a  particular  case,  but  a  few  illustrations  of  a  general  nature  will 
serve  to  indicate  the  general  limitations  of  that  discretion.  The  courts 
may  decline  to  exercise  jurisdiction  through  a  fear  that  ti&ey  may 
not  be  capable  of  doing  full  and  exact  justice  through  a  want  of 
knowledge  of  the  laws  of  the  place  where  the  cause  of  action  arose, 
which  enter  into  and  form  a  part  of  the  contract,  or  affect  the  rights 
and  remedy  of  the  parties.^  likewise  where  it  appears  that  the 
amount  involved  is  small,  and  the  defendant  will  be  subjected  to 
great  and  unnecessary  expense  and  inconvenience,  and  that  the 
investigation  required  will  be  surrounded,  if  conducted  in  the  juris- 
diction where  the  action  is  brought,  with  wany  and  great,  if  not 
insuperable,  difHculties,  which  will  all  be  avoided  without  especial 
hardships  to  the  plaintiff  if  suit  is  brought  against  the  defendant  in 
the  state  where  he  lives  and  where  the  alleged  cause  of  action  arose, 
and  where  personal  s^ice  can  be  made  on  him,  the  courts  generally 
decline  to  take  jurisdiction.^  And  comity  does  not  allow  a  foreigner 
to  seize  and  carry  away  property  within  the  jurisdiction  of  domestic 
(»)urt3  when  a  resident  creditor  stands  also  at  the  bar  with  his  judg- 
ment and  proviaonal  lien,  and  thus  force  such  resident  creditor  to  go 
to  a  foreign  country  to  collect  his  debt.*  The  general  rule  that  an  ahen 
may  sue,  however,  is  applicable  only  to  alien  friends.  An  alien 
enemy  is  not  entitled  to  mtdntain  a  suit,  unless  under  a  safe  conduct 
or  under  the  special  protection  or  license  of  the  government.**  The 
rule  that  a  court  of  one  jurisdiction  may  in  its  discretion  refuse  to 
entertain  a  case  between  nonresidents  on  a  cause  of  action  arising  out- 
side the  state  has  sometimes  been  limited  to  actions  between  aliens  and 
its  application  to  actions  between  citizens  of  another  state  in  the  Union 
denied.  According  to  this  view  the  constitution  of  the  United  States 
guarantees  to  a  citizen  of  one  state  the  same  right  and  privilege  to 
prosecute  an  action  in  another  that  a  citizen  of  the  latter  would  have, 
and  the  residence  or  domicil  of  the  parties  is  of  no  importance  what- 
ever. .  Accordingly  it  has  been  held  that  a  court  has  no  discretion  to 
refuse  to  hear  a  case  between  nonresidents  of  which  it  lias  jurisdiction, 
merely  because  the  suit  is  brought  there  only  for  convenience  of 
parties  and  attorneys,  and  will  entail  expense  upon  the  county.'* 

Co.,  78  Tex.  17,  14  S.  W.  228,  22  A.  8.  National  Telephone  Mfg.  Co.  v. 
8.  R.  17,  9  L.R.A.  349;  Lanning  v.  Du  Bois,  165  Mass.  117,  42  N.  E.  510, 
Grogory,  100  Tex.  310,  99  S.  W.  542,  52  A.  S.  R.  503,  30  L.R.A.  (i'28;  Logan 
123  S.  W.  809,  10  L.R.A.(N.S.)  690.      v.  Bank  of  Scotland,  [1900]  1  K.  B. 

Notes:13Am.  Dec.5C6;59A.  S.  R.  (Eng.)  141,  3  Ann.  Cas.  1148  and 
870;  3  Ann.  Cas.  1153.  note. 

7,  Cofrode  v.  Circuit  Judge,  etc.,  79     9.  See  Aliens,  vol.  1,  p.  825. 
Micb.  332,  44  N.  W.  623,  7  L.R.A.     10.  Note:  76  Am.  Dee.  665. 


Notes:  59  A.  S.  R.  869  ;  70  L.R.A.  11.  Cofrode  v.  Circuit  Judge,  etc,  79 
.3;  3  Ann.  Cas.  1153.  Mich.  332,  44  N.  W.  623,  7  L.R.A.  511: 
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This  limitation,  however,  is  sustained  only  by  a  few  courts  and  it 
seema  to  be  contrary  to  both  precedent  and  reason. 

66.  Actions  between  Nonresidents  Where  Cause  of  Action  Arose 
ot  Subject-matter  Is  within  State. — Every  court  of  general  jurisdic- 
tion, even  when  limited,  in  controversieg  between  foreigners,  by  the 
legislation  and  policy  of  its  state,  will  take  jurisdiction  of  all  suits 
dud  actions  regardless  of  the  residence  of  the  parties  to  them,  when 
the  cause  of  action  arises,  or  the  subject  of  the  litigation  is  situated, 
within  tiie  territory  in  which  it  is  commissioned.  Once  it  is  deter^ 
mined  that  a  cause  of  action  has  arisen,  or  that  the  subject-matter  of 
a  suit  is  situated,  within  the  jurisdiction  of  a  court  whose  judgment 
is  invoked  by  a  stranger  seeking  his  l^al  remedy  against  another 
stranger,  the  court  will  proceed  to  adjudicate  if,  by  due  service  of 
process,  or  a  voluntary  appearance,  it  has  obtained  jurisdiction  over 
the  defendant's  person.  This  rule  is  doubtless  universal.  There  is 
of  course  difficulty  at  times  in  determining,  when  jurisdiction  is 
dependent  alone  upon  that  circumstance,  whether  or  not  the  cause 
of  action,  or  the  subject  of  tiie  suit>  has  arisen,  or  is  situated,  within 
the  state.** 

67.  Jurisdiction  over  Foreign  Corporation. — The  weight  of  modern 
authority  seems  to  support  the  proposition  that  a  foreign  corporation 
may  be  sued  on  a  transitory  cause  of  action  in  any  jurisdiction  where 
it  can  be  found,  in  the  sense  that  service  may  be  perfected  upon  an 
agent  or  oificer  transacting  business  for  the  corporation  within  that 
jurisdiction,  and  that  the  residence  of  the  plaintiff  and  the  place  at 
which  the  cause  of  action  arose  are  not  material  questions  to  be  deter- 
mined to  maintain  jurisdiction  if  the  corporation  can  be  found 
and  served.'* 

68.  Jurisdiction  over  Foreig^i  Sovereign  and  His  Hinisterg. — ^The 
principle  to  be  deduced  from  the  cases  passing  upon  the  question  of 
the  jurisdiction  which  the  courts  of  one  country  have  of  an  action 
against  another  country  or  the  sovereign  of  another  country,  is  that, 
as  a  consequence  of  the  absolute  independence  of  every  sovereign 
authority,  and  of  the  international  comity  which  induces  every 
sovweign  state  to  respect  the  independence  and  dignity  of  every 
other  sovereign  state,  each  state  declines  to  exercise  by  means  of  its 
courts  jurisdiction  of  an  action  against  any  other  state,  or  over  the 
person  of  any  sovereign  of  any  other  state,  or  over  the  public  property 
of  any  other  state,  though  such  sovereign  or  property  is  within  its 
territory,  and  therefore,  but  for  the  common  agreement,  subject  to 

Eingartoer  v.  Illinois  Steel  Co.,  94  Mich.  332,  44  N.  W.  623,  7  L.B.A.  511. 
Wis,  70,  68  N.  W.  664,  59  A.  S.  R.  Notes:  59  A.  S.  R.  869;  70  LJl-A. 
859,  34  L.R.A.  503.  513. 

12.  Note:  59  A.  8.  R.  874.  14.  See  FOBSiaK  Cobpoiutiohb. 

U.  Cofzode  V.  Cirenit  Judg^  etc.,  79 
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its  jurisdiction.^*  There  may  be  a  proceeding  against  a  foreign  govern- 
ment, which  is  the  plaintiff  in  an  action,  by  way  of  counter-proceed- 
ing, cross  bill,  or  bill  of  discovery  if  necessary,  in  the  nature  of  a 
defense  to  the  proceedings  set  up  by  the  plaintiff;  but  not  a  pro- 
ceeding setting  up  against  the  foreign  government  another  claim 
in  respect  to  another  and  entirely  distinct  matter.**  The  rule  that 
courts  have  no  jurisdiction  over  a  foreign  sovereign  extends  also 
to  his  ambassadors  and  ministeis.  The  person  of  a  foreign  ambas- 
sador is  inviolable,  and  his  residence  is  regarded  as  a  part  of  the 
territory  from  which  he  is  sent,  and  not  only  his  diplomatic  attend- 
ants, but  his  family  and  servants  are  exempt  from  the  jurisdiction 
of  the  state  to  which  he  is  accreditod.*^  In  both  England  and  the 
United  States,  however,  the  rule  is  that  a  foreign  sovereign  may 
maintain  an  action  in  a  domestic  court  when  jurisdiction  can  h& 
obtained  of  the  defendant.^^ 


69.  In  General. — ^Whcn  a  court  is  moved  by  one  party  to  enforce 
a  claim,  or  decide  a  controversy,  and  for  that  purpose  brings  before 
it  tJie  other  party,  this  is  obtaining  jurisdiction  of  the  person.  Jaris- 
dicticm  of  the  person  is  properly  acquired  by  personal  notice,  or 
service  of  process ;  *•  but  other  modes  have  been  substituted  by 
express  provision  of  law  or  the  practice  of  courts,  as  publication, 
notice  to  the  agent  or  attorney  of  the  party,"  or  by  an  appearance 
generally,  either  in  person  ^  or  by  attorney.'  The  purpose  of  personal 
service  of  siunmons  or  notice  is  to  apprise  a  defendant  that  an  action 
has  been  commenced  against  him,  and  the  nature  thereof,  so  that 
within  a  specified  time  he  may  act  with  reference  thereto.'  Accord- 
ingly it  has  been  ruled  that  it  is  the  fact  of  service  and  not  the  proof 
thereof  which  gives  jurisdiction  to  a  court*  Where  jurisdiction  of 


15.  Mason  «.  Intercolonial  Ry.  of  Note:  62  A.  S.  R.  867.  And  sea 
Canada,  197  Mass.  349,  83  N.  E.  876,  Prockss. 

125  A.  S.  R.  371, 14  Ann.  Cas.  574  and  20.  Callen  v.  Ellison,  13  Ohio  St 

note,  16  L.R.A.(N.S.)  276  and  note.  446,  82  Am.  Dec.  448.   And  see  Pao- 

16.  Note:  14  Ann.  Cas.  576.  oess. 

17.  See  DiPLOMATio  and  COKsm.AB  1.  McSherry  v.  McSherry,  113  Md. 
Officers.  395,  77  Atl.  653,  140  A.  S.  R.  428. 

18.  King  of  Fntsgia  v.  Kaepper'a  2.  McSherry  v.  McSherry,  113  Hd. 
Adm'r,  22  Mo.  550,  66  Am.  Dec  639.  395,  77  Atl.  653,  140  A.  S.  R.  428; 

Note:  14  Ann.  Cas.  575.  Callen  v.  Allison,  13  Ohio  St.  446,  82 

19.  State  V.  Mnench,  217  Mo.  124,  Am.  Deo.  448.  See  also  Appeab- 
117  S.  W.  25, 120  A.  S.  R.  536;  Callen  akcbs,  voL  2,  p.  335  e«  seq. 

V.  Ellison,  13  Ohio  St.  446,  82  Am.  3.  Lower  «.  Wilson,  9  S.  D.  252,  68 

Dee.  448;  Conningfaam  v.  Spokane  Hy-  N.  W.  545,  62  A.  S.  R.  865.   And  see 

draolic  Min.  Co.,  20  Wash.  460, 65  Pae.  Process. 
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756,  72  A.  8.  R.  113. 
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the  person  cannot  be  acquired,  the  court  may  acquire  jmisdiction 
of  his  property  found  within  the  state  by  attachment  or  other  proceati 
and  proceed  to  render  judgment  which  will  be  efifective  bo  far  as  the 
property  seized  is  concerned.*  It  is  to  be  remembered,  however,  that 
in  order  to  acquire  jurisdiction  of  the  person  or  the  property  of  a 
defendant  the  mode  designated  by  statute,  no  matter  what  that  mode 
may  be,  must  be  strictly  followed.*  Jurisdiction  of  the  person  of 
the  defendant  is  acquired  by  the  service  of  process,  and  dates  from 
such  service,'  and  not  from  the  return.® 

70.  Consent  as  Conferring  Jurisdiction. — It  is  a  universal  rule  of 
law  that  parties  cannot,  by  consent,  give  a  court,  as  such,  jurisdic- 
tion in  a  matter  which  is  excluded  by  the  laws  of  the  land.'  In  such 
a  case  the  question  is  not  whether  a  competent  court  has  obtained 
jurisdiction  of  a  party  ^able  before  it,  but  whether  the  court  itself 
is  competent  under  any  circumstances  to  adjudicate  a  claim  against 
the  defendant.^**  And  where  there  is  want  of  jurisdiction  of  the 
subject-matter,  a  judgment  is  void  as  to  all  persons,  and  consent  of 
parties  can  never  impart  to  it  the  vitality  which  a  valid  judgment 
drives  from  the  sovereign  state,  the  court  being  constituted,  by 
express  provision  of  law,  as  its  agent  to  pronounce  its  decrees  in 
controversies  between  its  people.*^  While  it  is  true  that  no  consent  of 
parties  can  give  a  court  jurisdiction  of  the  subject-matter  of  a  suit 
which  the  court  did  not  p(»sess  without  such  consent,  it  is  equally 

Cal.  208,  59  Pao.  584, 78  A.  S.  R.  42;  9.  Roney  v.  McRae,  14  Ga.  5S9,  60 
Burr  V.  Seymour,  43  Minn.  401,  45  Am.  Dec.  060 ;  State  Railroad  Commis- 
N.  W.  715, 19  A.  S.  R.  245;  Cunning-  sion  v.  Peoole,  44  Colo.  345,  98  Pac. 
ham  V.  Spokane  Hydraulic  Mm.  Co.,  20  7,  22  L.R.A.(N.S.)  810;  Block  v. 
Wash.  450,  55  Pac  756,  72  A.  S.  R.  Henderson,  82  Ga.  23,  8  B.  E.  877, 14 
113  and  note;  White  «.  Hinton,  3  Wyo.  A.  B.  R.  138  and  note,  3  hJSL.A,  325; 
753,  30  Pae.  953, 17  LJl.A.  06.  Robinson  v.  Oceanic  Steam  Nav.  Co., 

6.  Latimer  v.  Union  Pac  Ry.,  43  U2  N.  Y.  315, 19  N.  E.  625,  2  L.R.A. 
Mo.  105,  97  Am.  Dec  378.  And  see  636;  Springer  v.  Shavender,  118  N.  C. 
Attachment,  vol.  2,  p.  802.  33,  23  S.  E.  976,  54  A.  S.  R.  708,  33 

6.  Clark  v.  Thompson,  47  111.  25,  L.RJL.  775;  Gjerstadengen  «.  Van 
95  Am.  Dee.  457;  D'Autremont  «.  An-  Duzen,  7  N.  D.  612,  76  N.  W.  233,  66 
dei-son  Iron  Co.,  104  Minn.  165, 116  N.  A  S.  R.  679;  Benf  s  Ex'r  v.  Orares,  3 
W.  357,  124  A.  S.  R.  615,  15  SKan.  McCord  L.  (S.  C-)  280,  15  Am.  Doc 
Gas.  114,  17  L.R.A.(N.S.)  236;  Lower  632;  Conant  v.  Deep  Creek,  etc,  Irr. 
V.  Wilson,  9  S.  D.  252,  68  N.  W.  545,  Go.,  23  Utah  627,  66  Pae.  188,  90  A 
62A.  S.  R.  865.  S.  R.  721;  Briokhonse  v.  Hunter,  4 

Note:  29  A.  S.  R.  855.  Hen.  ft  M.  (Va.)  363,  4  Am.  Deo.  528. 

7.  Buike  V.  Inter-State  Savings,  etc.  Notes:  94  A.  S.  R.  910;  90  A.  S. 
Ass*n,  25  Mont.  315,  64  Pac.  879,  87  R.  658. 

A.  S.  R.  416;  Cunningham  v.  Spokane  10.  Springer  «.  Shavender,  118  N. 
Hydraulic  Min.  Co.,  20  Waah.  450,  55  C.  33,  23  S.  E.  976,  54  A.  S.  R.  708 
Pac.  756,  72  A.  S.  R.  113.  and  note,  33  Lit.A.  775. 

8.  Cunningham  v.  Spokane  Hydnut-  11.  Springer  v.  Shavender,  118  N. 
lie  Min.  Co.,  20  Wash.  450,  65  Pac  C.  33,  23  B.  E.  976,  54  A.  S.  R.  7n» 
756,  72  A.  S.  R.  113.  33  LJIA.  775^ 
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true  that  a  court  can  obtain  jurisdiction  over  a  person  by  the  consent 
of  such  person.'^  This  rule  is  based  on  the  f^t  tiiat  it  is  a  mere 
personal  privilege  of  a  defendant  to  insist  that  he  be  personally 
served  with  a  summons  within  the  jurisdiction  of  the  court,  or  that 
junsdiction  of  his  person  be  acquired  in  some  other  legal  manner, 
and  that,  being  a  personal  privilege,  he  may  consent  to  the  jurisdic- 
tion of  a  court  without  exacting  performance  of  the  usual  legal 
formalities.'" 

71.  Effect  of  Obtaining  Jurisdiction  by  Fraud  or  Other  Improper 
Means. — The  rule  is  that  where  for  the  purpose  of  obtaining  jurisdic- 
tion of  the  person,  a  resident  of  a  state  is  induced  by  false  representa- 
tions, or  compelled  by  force  of  a  criminal  process,  to  go  to  anotiier 
state,  where  he  is  served  with  process  in  a  civil  action,  the  jurisdiction 
so  acquired  by  a  foreign  tribunal  is  fraudulently  obtained  and  will 
not  support  a  judgment  rendered  in  such  an  action.^*  Likewise  juris- 
diction of  property  obtained  by  illegal  methods  will  not  support  an 
action  in  reference  thereto.**  Where  a  defendant  thus  served  desires, 
he  may,  if  he  acts  timely,  successfully  move  to  have  the  service  set 
aside;  ^*  although  the  failure  to  take  the  necessary  steps  to  have  the 
service  set  aside  will  not  forecl(^e  a  defendant's  right  to  insist  on 
the  fraud  as  a  defense  when  for  the  first  time  a  judgment  secured 
in  the  action  is  made  a  legal  demand  on  him.^'  The  rule  in  criminal 
prosecutions  is  quite  different  from  that  in  civil  actions,  for  it  is 
generally  maintained  that  the  jurisdiction  of  a  court  in  which  an 
indictment  is  found  or  an  accusation  is  lodged  is  not  impaired  by  the 
manner  in  which  the  accused  is  brought  before  the  court 

72.  Effect  of  Obtaining  Jurisdiction  by  Change  of  Tenne  or  Trans- 
fer of  Territory. — ^It  would  seem  to  be  the  general  rule  that  a  court 
taking  jurisdiction  of  a  cause  by  change  of  venue  takes  precisely 
the  same  jurisdiction  which  would  have  obtained  in  the  court  from 
which  the  venue  is  changed;  and  the  court  to  which  the  case  is  thus 

18.  Fleming  v.  Black  Warrior  Cop-  15.  Holker  «.  Heonessey,  141  Mo. 
per  Co.,  15  Ariz.  1,  136  Pac.  273,  51  527,  42  S.  W.  1090,  64  A.  S.  R.  524, 
L.R.A.(N.S.)  99;  Cofrode  v.  Circuit  39  L.RjL.  165 ;  Closson  v.  Morrison,  47 
Jadge  of  Wayne  County,  79  Mich.  N.  H.  482,  93  Am.  Dec.  459. 
332,  44  N.  W.  623,  7  LJI.A.  5U;  16.  Holker  v.  Hennessey,  141  Mo. 
Ferguson  v.  OUver,  99  Mich.  161,  58  527,  42  S.  W.  1090,  64  A.  S.  R,  524, 
N.  W.  43,  41  A.  S.  R.  593;  Jones  v.  39  L.R.A.  165;  Townsend  v.  Smith,  47  ■ 
Jones,  108  N.  T.  415,  15  N.  E.  707,  2  Wis.  623,  3  N.  W.  439,  32  Am.  Rep. 
A.  S.  R.  447.   See  infra,  par.  77,  78.  793. 

13.  Springer  v.  Shavender,  118  N.     Kote:  6  A.  S.  R.  180. 

C.  33,  23  S.  £.  976,  54  A.  B.  R.  708,  17.  Note:  6  A.  S.  R.  180. 

33  L.R.A.  775.  18.  Re  Mayer,  12  Idaho  250,  85  Pac. 

14.  Dunlap  v.  Cody,  31  la,  260,  7  897, 118  A.  S.  R.  214, 12  L.R.A.(N.S.) 
Am.  Rep.  129;  Steele  v.  Bates,  2  Aiken  227;  Rigor  v.  State,  101  Md.  465,  61 
(Vt.)  338,  16  Am.  Dec  7?.0.  Ati.  631,  4  Ann.  Gas.  719.   See  alw 

Note:  6  A.  S.  R.  180.  Criuihal  Law. 
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transferred  may  rendor  any  judgment  which  might  have  been  ren- 
dered by  the  court  in  which  the  cose  originated.^'  Upon  the  admis- 
sion of  a  territory  as  a  state,  the  judgments  of  the  territorial  courts 
pass  under  the  jurisdiction  of  the  state  courts  of  similar  jurisdiction, 
and  the  latter  have  power  to  issue  execution  thereon,  and  the  judges 
thereof  have  authority  to  institute  supplementary  proceedings  based 
on  such  judgments.*** 

73.  Acquiring  Juiisdiction  over  Nonresident — Jurisdiction  over  a 
nonresident  for  purposes  of  personal  adjudication  against  him  can 
only  be  acquired  by  service  of  proc^  on  him  within  the  state,^  or 
by  his  voluntary  appearance  in  person,*  or  by  attorney.*  Where  the 
entire  object  of  the  action  is  to  determine  the  personal  rights  and 
obligations  of  the  defendant — that  is,  where  the  suit  is  merely  in 
personam — constructive  service  on  a  nonresident  is  ineffectual  for 
any  purpose.  Process  from  the  tribunals  of  one  state  cannot  run 
into  another  state  and  summon  parties  there  domiciled  to  leave  its 
territory  and  respond  to  proceedings  against  them.*  Accordingly  the 
rule  is  that  jurisdiction  cannot  be  acquired  of  a  nonresident  by  service 
by  publication,'  or  personal  service  of  process  beyond  the  limits  of 
the  state.*  Nor  does  a  special  appearance  for  the  purpose  of  object- 
ing to  the  jurisdiction  of  the  court  confer  upon  that  court  jurisdiction 
to  pass  on  the  merits  of  the  case.'  A  court  may  have  jurisdiction  over 
property  situate  within  its  jurisdiction,  so  as  to  authorize  a  seizure 
and  sale  of  such  property  according  to  law,  but  the  exercise  of  such 
authority  does  not  draw  to  it  jurisdiction  over  the  person  of  the 
owner  residing  in  another  state.    No  adequate  protection  can  be 

19.  Hazen  v.  Webb,  6-5  Kan.  38,  68  S.  McSherry  r.  McSherry,  113  Md. 
Pae.  1096,  93  A.  S.  R.  276.  395,  77  Atl.  653,  140  A.  8.  R.  428. 

20.  Merchants  Nat.  Bank  of  Bis-  4-  Hinton  «.  Penn  Mat.  Life  Ins. 
mark  t..  Braithwaite,  7  N.  D.  358,  75  Co.,  126  N.  C.  18,  35  8.  B.  182,  78 
N.  W.  244,  66  A.  S.  R.  653.  A.  S.  R.  636. 

1.  Brown  «.  CampbeU,  100  CaL  635,  ^-  McLaughlin  t».  McCroiy,  55  Ark. 

35  Pac.  433,  38  A  S.  R.  314:  Sturges  ^^2, 18  S.  W.  762,  29  A.  S.  R.  56;  Mc- 
V.  Fay,  16  Ind.  429,  79  Am.  Dec.  440  ^^f^^o'^^fj^^.^^^^^i^^^lJ^t.^^S.  77 
ud  Dote;  McSherry  McSheny,  113  n  ^^^L^^^'^^M 
Md.  395, 77  AtL  653, 140  A  S.  R.  428;  Tik  JT  r'^^I^^  tS' 
Starkey  v.  Luni,  67  Ore.  147,  UO  ^^  ^  ho  ^^^^^Ti^P^'S^l^ 
Pac.  702,  Ann.  ci.  1912D  783.  g  R  837           '  ' 

Note:  70  L.R.A.  51^         ^  ,  6.  McSherry  'v.  McSherry,  113  Md. 

^A^™^"^?  M^rg^'i?  395,  77  AU.  653,  140  A.  S.  R.  428; 

36  Pac  433,  M  A.  S.  R.  314;  Deanng  Hildreth  v.  Thibodeau,  186  Mass.  83 
V.  Bank  of  Charl^ton,  5  Ga.  497,  48  71  n.  E.  Ill,  104  A.  S.  R.  560  and 
Am.  Deo.  300;  McSherry  v.  McSherry,  note;  Bank  of  China  u,  Morse,  168  N. 
113  Md.  395,  77  Atl.  653,  140  A.  8.  R.  y.  458,  61  N.  E.  774,  85  A.  S.  R.  676, 
428;  Drake  v.  Lake  Shore,  etc.,  R.  Co.,  55  L.R.A  139;  Hinton  v.  Penn  Mat. 
69  Mich.  168,  37  N.  W.  70,  13  A.  S.  Ufe  Ins.  Co.,  126  N.  C.  18,  35  S.  E. 
8.  382;  Starkey  v.  Lunz,  57  Ore.  147,  182,  78  A.  S.  R.  636. 

110  Pac.  702,  Ann.  Cas.  1912D  783.        7.  McSherry  1;.  McSherry,  113  Md, 
Note:  70  L.R.A.  513.  395,  77  AU.  663, 140  A  S.  B.  428.  / 
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afforded  to  persons  raiding  out  of  the  state  where  the  judgment  B 
rendered,  without  the  adoption  of  this  principle. ^  When  a  foreign 
corporation  is  doing  business  in  a  state,  jurisdiction  over  it  to  render 
a  personal  judgment  can  be  acquired  by  serving  process  upon  one 
.of  its  higher  officers,  although  the  officer  himself  is  only  a  temporary 
resident.  But  when  a  foreign  corporation  is  not  doing  business  in  a 
state,  and  its  president  or  other  officer  is  not  there  transacting  business 
for  the  corporation  and  representing  it  in  the  state,  it  cannot  be  said 
that  the  corporation  is  within  the  state,  so  as  to  be  served  with  legal 
process* 

74.  Acquiring  Jurisdiction  of  Property  of  Nonresidents. — A  state 

has  uncontrolled  jurisdiction  over  all  property  real  or  personal  within 
its  borders.*®  and  it  has  exclusive  jurisdiction  to  settle  the  title  to 
lands  within  tJie  limits  of  the  state ;  therefore,  although  a  non- 
resident does  not  come  within  the  territorial  limits  of  a  state,  if  he 
owns  property  therein  the  courts  may  acquire  jurisdiction  thereof 
which  may  be  exercised  on  such  property.**  Where  property  of  a 
nonresident  is  thus  brought  within  the  jurisdiction  of  the  court,  notice 
of  the  proceedings  may  be  given  by  publication,  as  the  theory  of  the 
law  is  that  the  owner  is  always  in  possession  of  his  property  and  that 
its  seizure  .will  warn  him  to  look  after  his  interests.'"  But  of  course 
the  power  of  a  court  to  render  a  judgment  that  is  of  any  binding 
force  is  limited  to  the  property  which  by  attachment  has  been  brought 
within  its  jurisdiction,**  and  no  judgment  binding  the  person  can 
be  rendered  in  such  an  action.** 


Objections  to  Jurisdiction 

75.  Jurisdiction  as  to  Subject-matter. — ^Where  judicial  tribunals 
have  no  jurisdiction  of  the  subjectrmatter  on  which  they  assume  to 

8.  MeVicker  v.  Beedy,  31  Me.  314,  Gas.  626;  Holyneux  v.  Seymoar,  30 
60  Am.  Dee.  C66.  Gh.  >440,  76  Am.  Dee.  662;  Moyer  «. 

9.  Note:  70  LJt.A.  513.  Koonts,  103  Wis.  22,  79  N.  W.  50,  74 

10.  Smith  V.  Eaton,  36  Me.  298,  5S  A.  S.  R.  837. 

Am.  Dee.  746;  Winner. v.  Winner,  82     Notes:  76  Am.  Deo.  671;  6  A.  S.  B. 
Ta.  890,  5  S.  E.  536,  3  A.  S.  B.  126.  181. 
Kote  :  6  A.  S.  B.  181.  13.  MeUughlin  «:  HeCrory,  55  Aik. 

11.  McLaaghlin  «.  McCroxy,  55  442,  18  S.  W.  762,  29  A.  S.  B.  56; 
Ark.  442,  18  S.  W.  762,  29  A.  8.  B.  Hinton  v.  Penn  Mut  Life  Ins.  Co., 
56;  Farmers'  Loan  ft  Trust  Go.  v.  126  N.  C.  18,  36  8.  E.  182,  78  A.  8. 
Postal  Tel.  Co.,  55  Conn.  334,  11  AO.  R.  636. 

184,  3  A.  S.  B.  53.  Note:  6  A.  6.  B.  183. 

Note:  6  A.  S.  B.  181.  14.  Brown  v.  Campbell,  100  Cel. 

12.  Loaiza  v.  Superior  Court,  85  635,  35  Pac.  433,  38  A.  S.  E.  314; 
Cal.  11,  24  Pac  707,  20  A.  S.  B,  197,  Starkey  v.  Luna,  57  Ore.  147,  UO  Pm. 
9  L.H.A.  376;  Riverside  Tirst  Nat  702,  Ann.  Gas.  19120  783. 

Bank  v.  Eastman,  144  Cal.  487,  77     Note:  76  Am.  Dee.  671. 
Pae.  1043,  103  A.  8.  B.  95,  1  Ann.     16.  Biverside  First  Nat  Bank  « 
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act,  their  proceedings  are  absolutely  void  in  the  strictest  sense  of  the 
term;  and  a  court  which  is  competent  to  decide  on  its  own  jurisdic- 
tion in  a  given  case  may  determine  that  question  at  any  time  in  the 
proceedings  of  the  cause,  whenever  that  fact  is  made  to  appear  to  its 
satisfaction,  either  before  or  after  judgment.**  Accordingly  an  objec- 
tion for  wont  of  jurisdiction,  if  it  exists,  may  be  raised  by  answer,  or 
at  any  subsequent  stage  of  the  proceedings;  and  in  fact  it  may  be 
raised  for  the  first  time  on  appeal.*^  A  court  will  recognize  want  of 
jurisdiction  over  the  subject-matter,  even  if  no  objection  is  made, 
and  therefore  whenever  a  want  of  jurisdiction  ia  suggested,  by  the 
court's  examination  of  the  case  or  otherwise,  it  is  the  duty  of  the 
court  to  consider  it,  for  if  the  court  is  without  jurisdiction  it  is 
powerless  to  act  in  the  case.>*  A  plaintiff  against  whom  judgment 
went  in  the  lower  court  may  on  appeal  raise  the  question  of  the  juris- 
diction of  the  trial  court  and  have  the  judgment  reversed  if  the  court 
did  not  have  jurisdiction  of  the  subject-matter,  though  the  assumption 
of  jurisdiction  was  to  his  advantage.*  As  heretofore  shown,'  the 
jurisdiction  of  a  court  over  the  subjectrmatter  of  a  cause  of  action 
must  be  conferred  by  law,  and  it  cannot  under  any  circumstance  be 
conferred  on  a  court,  as  such,  by  the  consent  of  the  parties.  It  natu- 
rally follows  that  if  jurisdiction  cannot  be  conferred  by  consent^  the 
want  thereof  cannot  be  waived  by  any  act  of  the  parties.' 

76.  Jurisdiction  over  Person  Generally. — Jurisdiction  of  the  per- 
son may  be  acquired  by  consent;  *  therefore  where  a  court  has  juris- 
diction of  the  subject-matter  of  a  suit,  the  defondant  therein  may 
waive  the  lack  of  jurisdiction  as  to  his  person.*  As  to  what  may 
amount  to  a  waiver  of  his  right  to  object,  the  general  rule  is  that 
if  a  defendant,  though  not  served  with  process,  takes  such  a  step  in 
an  action,  or  seeks  such  relief  at  the  hands  of  the  court  as  is  consistent 

Eastman,  144  Cal.  487,  77  Pac.  1043,  164,  94  A.  S.  R,  895,  59  LJI.A.  556. 
103  A.  S.  R.  05,  1  Arm.  Cas.  626;  1.  Freer  v.  Davis,  62  W.  Va.  1,  43 
Starkcy  v.  Lunz,  57  Ore.  147,  UO  Pac.  S.  E.  164,  94  A.  S.  B.  895,  69  UBJu 
702,  Ann.  Cas.  1912I>  783.  556. 

16.  Wayne  v.  CaldweU,  1  S.  D.  483,  Note:  15  L.R.A.  273. 
47  N.  W.  547,  36  A.  S.  R.  750.  8.  See  supra,  par.  70. 

17.  Godfrey  v,  Godfrey,  17  Ind.  6,  3.  Block  u.  Henderson,  82  Ga.  23, 
79  Am.  Dec.  448;  Robinson  v.  Oceanic  8  S.  E.  877, 14  A.  S.  R.  138,  3  L.RA. 
Steam  Nav.  Co,,  112  N.  Y.  315,  19  325;  Conant  v.  Deep  Creek,  etc,  Irr, 
N.  E.  625,  2  L.R.A.  636.  Co.,  23  Utah  627,  66  Pao.  188,  90  A. 

18.  Green  v.  Creighton,  10  Smedes  S.  R.  721  and  note. 

&  M.  (Miss.)  159,  48  Am.  Dec  742.  Notes:  62  A.  S.  R.  867  ;  94  A.  S. 

And  see  Appeal  and  Esbob,  vol.  2,  p.  R.  910;  96  A  S.  R.  658. 

S9.  4.  See  supra,  par.  70. 

19.  State  V.  Van  Beek,  87  la.  569,  5.  Raney  t>.  HcRae,  14  Ga.  589,  60 
54  N.  W.  525,  43  A.  S.  R.  397;  Rob-  Am.  Dec.  660;  Block  v.  Henderson,  82 
inaon  «.  Oceanic  Steam  Nav.  Co.,  112  Ga.  23,  8  S.  E.  877,  14  A.  &  R.  Ufi, 
K.  Y.  315, 19  N.  £.  625,  2  URA.  636  ;  3  IiJt.A.  326. 

Freer  v.  Davis,  62  W.  Va.  1,  43  S.  E.     Note:  15  L.RA.  273. 
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only  with  the  hypothesis  that  the  court  has  jurisdiction  of  the  came 
and  of  his  person,  he  thereby  submits  himself  to  the  jurisdiction  of 
the  court,  and  is  bound  by  its  action  as  fully  as  if  he  had  been  r^u- 
iarly  served  with  process.'  Likewise  if  a  defendant  has  been  served 
with  process,  any  objection  he  may  have  to  the  regularity  of  service 
must  be  made  promptly,  otherwise  his  failure  to  appear  and  object 
will  amount  to  a  waiver  of  his  right  to  do  so.^  Where  a  party  to  a 
judicial  proceeding  admits,  by  some  act  or  conduct,  the  jurisdiction 
of  the  court,  he  may  not  thereafter,  simply  because  his  interests  have 
changed,  deny  the  jurisdiction,*  especially  where  the  assumption  of 
a  contrary  position  would  be  to  the  prejudice  of  another  party  who 
has  acquiesced  in  the  position  formerly  taken  * 

77.  General  Appearance  as  Waiver  of  Objection  to  Jurisdiction  of 
Person. — ^It  is  a  universal  rule  that  a  general  appearance  in  an  action 
amounts  to  a  waiver  on  the  part  of  the  defendant  of  his  right  to 
object  thereafter  to  the  jurisdiction  of  the  court  over  his  person; 
and  this  is  so  although  the  defendant  is  a  nonresident  and  servablo 
only  in  a  particular  place.'^ 

78.  Answering  Over  as  Waiver  of  Objection  to  Jurisdiction  of  Per- 
son.— ^There  is  substantial  uniformity  in  the  decisions  to  the  ^ect 
that  a  party  not  properly  served  with  process,  so  aa  to  give  the  court 
jurisdiction  of  his  person,  does  not  waive  the  objection  or  confer 

6.  Childs  V.  Lanterman,  103  Cat.  v.  American  Fire  Ins.  Co.,  83  la.  491, 
387,  37  Pac,  382,  42  A.  S.  R.  121  and  50  N.  W.  53,  32  A.  S.  R.  316;  Cofrode 
note;  Kansas  City,  etc,  R.  Co.  v.  v.  Circuit  Judge  of  Wayne  County, 
Rodebaugh,  38  Kan.  45,  15  Pac.  899,  79  Mich.  332,  44  N.  W.  623,  7  L.R.A. 
5  A.  S.  R.  715;  Smith  v.  Eaton,  36  511;  Jones  v.  Merrill,  113  Mich.  433, 
Me.  298,  58  Am.  Dec.  746;  HaU  v.  71  N.  W.  838,  67  A.  S.  R.  475;  Jones 
Young,  3  Pick.  (Mass.)  80,  15  Am.  v.  Jones,  108  N.  Y.  415,  15  N.  E.  707, 
Dec  180;  Ferguson  v.  Oliver,  99  Mich.  2  A.  S.  R.  447;  Robinson  v.  Oceanic 
161,  58  N.  W.  43,  41  A.  S.  R.  593;  Steam  Nav.  Co.,  112  N.  Y.  315,  19 
In  re  Crawford's  Estate,  68  Ohio  St  N.  £.  625,  2  LJK.A.  636;  Rogers  v. 
58,  67  N.  £.  156,  96  A.  S.  R.  648.  Penobscot  Min.  Co.,  28  S.  D.  72,  132 

7.  Bank  of  Orland  v.  Dodson,  127  N.  W.  792,  Ann.  Cas.  igi4A  1184; 
Cal.  208,  59  Fae.  584,  78  A.  S.  R.  42.  Meisenheimer    «.   Meisenheimer,  55 

8.  Qay  v.  Brierfleld  Coal,  etc.,  Co.,  Wash.  32,  104  Pae.  159, 133  A.  8.  B. 
94  Ala.  303,  11  So.  353,  33  A.  S.  R.  1005. 

122,  16  L.R.A.  564;  Wood  «.  Wood,  Notes:  62  A.  S.  B.  867;  16  URJL 

50  Ark.  441,  27  S.  W.  641,  43  A.  S.  273. 

B.  42,  28  L.RJL  157;  Caldwell  «.  See  also  Afpeaunceb,  voL  2,  p. 

Moiria,  120  La.  879,  45  So.  927,'  124  335  «t  seq. 

A.  S.  B.  446,  14  Ann.  Cas.  1043  and  11.  Oerman  Bank  v.  Ameriean  Fin 

note,  15  L.B.A.(N«S.)  423.  Ins.  Co.,  83  la.  491,  50  N.  W.  53,  32 

Note:  15  LJI.A.  273.  A.  S.  B.  316:  Cofrode  «.  Circuit  Jadge 

9.  Note:  14  Ann.  Cu.  1044.  of  Wayne  Connty,  79  Mich.  332,  44 

10.  Harrison  «.  Harrison,  20  Ala.  N.  W.  623,  7  I1B.A.  611;  Bogen  «. 
629,  56  Am.  Dec  227;  Thomason  v.  Penobscot  Kin.  Co,  28  6-  B.  72,  133 
Thompson,  129  Qa.  440,  59  S.  £.  236,  N.  W.  792,  Ann.  Cas.  1914A  1184. 
26  L.BA..(N.S.}  536;  German  Bank 
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jurisdiction  by  answering  over  and  going  to  trial  oq  the  merits  after 
h«  has  ineffectually  objected  to  the  jurisdiction.** 

Loss  of  Jurisdiction 

79.  In  General.^ — As  jurisdiction  is  the  right  to  adjudicate  concern- 
ing the  aubject-matter  of  a  givMi  caae,*«  loss  of  jurisdiction  may  result 
when  the  power  of  the  court  is  terminated  or  the  subjectrmatter 
destroyed  or  withdrawn.'*  After  a  cause  has  been  removed  from  one 
court  to  another,  there  can  be  no  further  proceedings  in  the  former. 
Jurisdiction  cannot  exist  in  both,  therefore  when  the  jurisdiction  of 
the  court  to  which  it  is  removed  attaches,  the  court  which  had  it 
originally  necessarily  loses  jurisdiction.**  The  fact  that  the  sum 
demanded  in  a  complaint  is  reduced  under  the  jurisdictional  mini- 
mum amount  by  failure  of  proof  or  by  sustaining  a  demurrer  to  any 
part  thereof  does  not  deprive  the  court  of  jurisdiction,  unless  the 
sum  is  demanded  so  palpably  in  bad  faith  as  to  amount  to  a  fraud 
on  the  jurisdiction.'*  However,  where  a  court  has  jio  jurisdiction 
to  try  the  title  to  land,  it  will  lose  jurisdiction  of  a  case  as  soon  as  it 
appears  that  the  contest  really  and  in  good  faith  involves  the  title 
to  real  estate.*'  After  a  court  once  acquires  jurisdiction  of  the  person 
and  subject-matter,  the  death,  removal  from  the  county,  or  resignation 
from  office  of  one  of  the  defendants  will  not  abate  the  suit,  and  the 
court  will  have  power  and  authority  to  proceed  to  final  judgment  or 
decree.*^  Likewise  the  absence  of  a  party  at  the  trial  cannot  deprive 
the  court  of  jurisdiction  to  proceed,  unless  there  is  some  statutory 
provision  to  that  effect. *•  Jurisdiction  is  not  lost  by  mere  irregularities 
committed  by  the  court  during  the  course  of  the  trial;  nor  because 
of  an  erroneous  decision,  however  erroneous  that  decision  may  be.* 

12.  Arroyo  Ditch,  etc.,  Co.  v.  Abatement  and  RbvivaIi,  vol.  1,  p.  22. 
Saperior  Court  of  Los  Angeles  Conn-  19.  Comstock  v.  Boyle,  134  Wis. 
ty,  92  Cal.  47,  28  Pac.  54,  27  A.  S.  613,  114  N.  W.  1110,  126  A.  S.  R. 
R.  91.  1033. 

Note:  62  A.  S.  R.  867,    See  also  20.  People  v.  Dohring,  59  N.  Y.  374, 

Appearances,  vol.  2,  pp.  331,  335.  17  Am.  Rep.  349;  Selleck  t?.  Janes- 

13.  See  supra,  par.  57.  villc,  100  Wis.  157,  75  N.  W.  975,  69 

14.  Two   Rivers   Manufg    Co.    u.  A.  S.  R.  906,  41  L.R.A.  563. 
Beyer,  74  Wis.  210,  42  N.  W.  232,  17  1.  O'Brien  v.  People,  216  111.  354, 
A.  S.  R.  131.  75  N.  E.  108,  108  A.  S.  R.  219,  3 

15.  State  r.  Reid,  18  N.  C.  377,  28  Ann.  Cas.  966;  Franklin  Union  No.  4 
Am.  Dee.  572.  v.  People,  220  111.  355,  77  N.  E.  176, 

16.  Martin  v.  Goode,  111  N.  C.  288,  110  A.  S.  R.  248,  4  L.R.A.(N.S.) 
16  S.  E.  232,  32  A.  S.  R.  799.  1001;  Turner  v.  Conkey,  132  Ind.  248, 

17.  People  V.  Wolverine  Mfg.  Co.,  31  N.  E.  777,  32  A.  S.  R.  251,  17 
141  Mich.  455,  104  N.  W.  725, 113  A.  L.R.A.  509;  Comstock  v.  Boyle,  134 
S.  R.  544.  Wis.  613,  114  N.  W.  1110,  126  A.  S. 

18.  Lofton  V.  Collins,  117  Qa.  434.  R.  1033. 
43  S.  E.  708,  61  L.R.A.  150.   See  also 
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And  having  once  attached,  it  is  not  divested  by  a  subsequent  division 
of  the  county.* 

80.  Ouster  of  Jurisdiction  by  Act  of  Parties. — Both  in  England 
and  the  United  StateS|  it  has  been  decided  in  a  great  number  of  cases, 
and  conceded  in  an  equally  large  number  of  other  cases,  to  be  settled 
law  that  the  jurisdiction  of  the  courts  cannot  be  ousted  by  the  private 
agreements  of  individuals  made  in  advance;  that  private  persons  are 
incompetent  to  make  any  such  binding  contracts;  and  that  all  such 
contracts  are  illegal  and  void  as  against  public  policy.'  Likewise 
every  contract  discriminating  between  the  different  courts  of  the 
country  is  generally  esteemed  to  be  contrary  to  public  policy  and  void  * 
Courts  are  created  by  virtue  of  the  constitution,  and  inhere  in  our 
body  politic  as  a  necessary  part  of  our  system  of  government,  and  it 
is  not  competent  for  any  one,  by  contract  or  otherwise,  to  deprive 
himself  of  their  protection.  The  right  to  appeal  to  the  courts  for  the 
redress  of  wrongs  is  one  of  those  rights  which  are  in  their  nature  undur 
our  constitution  inalienable  and  cannot  be  thrown  off  or  bartered 
away.*  There  is  a  class  of  contracts  which  provide  that  the  value  of 
certain  property,  the  amount  of  loss  sustained,  the  quantity,  quality, 
character,  and  value  of  work  performed  on  improvements,  and  the 
acceptance  of  a  building  by  an  architect,  and  other  like  matters,  shall 
be  determined  by  a  certain  person  named  in  the  contract  and  his 
determination  shall  be  final.  Such  contracts  are  lawful,  and  are 
usually  upheld.  They  do  not  oust  the  courts  of  their  jurisdiction  over 
the  subject-matter,  but  only  provide  a  safe  and  speedy  manner  of 
fixing  definitely  some  fact  which  is  usually  of  a  complex  and  difficult 
nature,  and  one  that  it  would  not  be  easy  to  establish  by  evidence. 
Such  fact,  when  ascertained  and  fixed  by  the  person,  and  in  the  man- 
ner provided  by  the  terms  of  the  contract,  is  conclusive  between  the 
parties,  in  the  absence  of  fraud  or  manifest  mistake;  but  the  parties 

2.  Lindsay's  Heirs  v.  MeCormaek,  S.  W.  36,  132  A.  S.  R.  612,  16  Ann. 
2  A.  K.  Marsh.  (Ky.)  229,  12  Am.  Cas.  8S9;  Home  Fire  Ins.  Co.  v.  Bean, 
Dec.  387.  42  Neb.  537,  60  N.  W.  907,  47  A.  S. 

3.  Supreme  Lodge  of  Order  R.  711;  Baltimore,  etc.,  R.  Co.  v. 
Select  Friends  v.  Raymond,  57  Kan.  Stankard,  56  Ohio  St  224,  46  N.  E. 
647,  47  Pac.  533,  49  L.R.A.  373;  Con-  577,  60  A.  S.  R.  745  and  note,  49 
tinental  Ins.  Co.  v.  Vallandingham,  L.R.A.  381;  Grady  v.  Home  Fiie  etc., 
116  Ky.  287,  76  S.  W.  22,  105  A.  S.  Ins.  Co.,  27  R.  I.  435,  63  AU.  173,  4 
R.  218;  Dunton  v.  Westchester  Fire  L.R.A.(N.S.)  288. 

Ins.  Co.,  104  Me.  372,  71  Atl.  1037,  Note:  47  L.R.A.(N.S.)  348.  And 

20  L.R.A.(N.S.)  1058;  Lewis  «.  Broth-  see  Arbitration  and  Award,  vol.  2, 

erhood  Aec.  Co.,  194  Mass.  1,  79  N.  p.  SCO  et  seq.;  Contracts,  vol.  6,  pp. 

E.  802,  17  L.R.A.(N.S.)  714;  Fidelity  752  et  seq.,  957  et  seq. 

etc.,  Co.  of  New  York  v.  Eickboff,  63  4.  Note:  47  LJl.A.(N.S.)  348. 

Minn.  170,  65  N.  W.  351,  50  A.  S.  R.  5.  Baltimore,  etc.,  R.  Co.  t>,  Stank- 

464,  30  L.R.A.  586;  Kansas  City  First  ard,  56  Ohio  St.  224,  46  N.  E.  577,  60 

Nat.  Bank  v.  White,  220  Mo.  717,  120  A.  S.  R.  745,  49  LJRA.  381. 
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an  at  liberty,  after  so  fixing  such  fact,  to  go  into  eourt  and  litigate 
each  differences  as  may  still  exist  between  them.' 

Relation  to  Other  Dcpartmente  of  Government 

81.  In  GeneraL — ^The  powers  of  a  constitutional  government  are 
divided  into  three  distinct  departments,  the  legislative,  executive  and 

judicial,  and  no  person  or  collection  of  persons  being  one  of  these 
departments  can  exercise  any  power  properly  belonging  to  either  of 
the  others.  This  principle  is  to  be  found  in  nearly  all  the  constitu- 
tions, and  even  where  not  adopted  in  terms  it  has  been  almost  uni- 
formly recognized  as  a  part  of  our  government  system,  but  it  has  never 
been  strictly  applied,  and  indeed  could  not  be,  to  all  the  ramifications 
of  state  or  national  goveniments.'  The  duties  of  the  officers  of  the 
several  departments  do,  to  some  extent  at  least,  overlap  and  interlace, 
so  that  it  is  hard  to  say  in  some  cases  where  one  leaves  off  and 
another  begins.  Hence,  in  classifying  those  powers,  and  in  deter- 
mining to  which  class  various  powers  created  by  statute  excluffl.vely 
or  properly  belong,  difficulties  are  encountered,  and  many  nice  dis- 
tinctions have  been  made.'  Many  times  the  courts  have  defined 
certain  duties  of  the  executive  or  administrative  officers  as  "quasi 
judicial,"  and  recognized  and  confirmed  the  validity  of  the  acts  of 
such  officers.  While  this  definition  has  been  approved  and  sanctioned 
by  all,  yet  the  fact  remains  that  the  function  of  the  act  itself  is  either 
administrative  or  judicial,  and  there  can  in  reality  be  no  middle  or 
halfway  ground  between  them.  This  being  true,  the  conclusion 
follows  that  many  executive  or  administrative  acts  performed  by 
judicial  officers,  and  many  judicial  acts  performed  by  ministerial  offi- 
cers, are  and  must  be  held  valid,  notwithstanding  the  principle  stated 
above.  Thus  it  often  becomes  necessary  to  the  full  and  proper  dis- 
charge of  tile  duties  imposed  upon  an  official  belonging  to  one  class 
to  perform  an  act  the  function  of  which,  strictly  speaking,  belongs 
to  another.  The  performance  of  such  duties  being,  to  some  degree  at 
least,  essential  to  tiie  full  discharge  of  the  duties  imposed  and  properly 
within  the  power  of  the  actor,  the  power  conferred  must  be  held  to 
be  valid;  otherwise  a  condition  of  chaos  would  arise.  The  conclusion 
necessarily  follows  that  the  principle  stated  above  must  receive  a  liberal 

6.  Baltimore,  etc.,  R.  Co.  v.  Stank-  595,  46  L.R.A.(N.S.)  796.  See  also 
ard,  56  Ohio  St.  224,  46  N.  E.  577,  60  Constitdtional  Law,  vol.  6,  pp.  144, 
A.  S.  R.  745,  49  L.R.A.  381.  And  see  149. 

Contracts,  vol.  6,  p.  752  et  seq.  8.  State  ti.  Neble,  82  Neb.  267,  117 

7.  Parsons  v,  Tuolamme  Connty  N.  W.  723,  19  L.R.A.(N.S.)  578; 
Water  Co.,  5  Cal.  43,  63  Anu  Dee.  76;  Zanesville  v.  Zanesville  Telegraph  etp., 
Zaneavaie  v.  Zanesville  Telegraph  etc.,  Co.,  64  Ohio  St.  67,  59  N.  E.  781,  83 
Co.,  64  Ohio  St,  67,  59  N.  E.  781,  83  A.  S.  R.  725,  52  L.R.A.  150.  And  see 
A.  S.  R.  725,  52  L.R.A.  150;  Ekem  Constitdtional  Law,  vol.  6,  p.  146. 
«.  McGovem,  154  Wis.  157, 142  N.  W. 
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and  general,  rather  Uian  a  strict,  construction  and  application^  and 
that  every  case  must  stand  or  fall  relying  on  its  own  merits.* 

82.  Power  of  Judiciary  to  Interfere  with  or  Control  Executive 
Department. — In  considering  the  power  of  the  judicial  department  to 
pass  on  the  acts  of  the  legislative  and  executive  departments,  it  i& 
necessary  to  distinguish  carefully  the  power  of  the  courts  to  contnd 
the  legislative  or  executive  department  by  restraining  or  mandatory 
writs,  and  the  power  of  the  court  to  review  an  act  of  either  depart- 
ment when  properly  presented  in  a  judicial  proceeding.  It  is  gen- 
erally recognized  that  every  act  done  or  attempted  to  be  done  by 
any  officer  of  the  executive  department  in  his  official,  and  not  in  his 
individual,  capacity,  is  shielded  from  all  judicial  interference  or 
control,  either  by  mandamus  or  injunction,  even  though  such  act 
may  be  founded  in  an  error  of  judgment,  or  an  entire  misappre- 
hension of  the  official  duty  under  the  law.^*  The  broad  rule  just 
stated  has  not  been  accepted  everywhere,  but  on  the  contrary  has 
been  limited  by  the  rule  that  when  duties  are  imposed  on  an  executive 
officer  in  regard  to  which  he  has  no  discretion,  and  in  the  execution 
of  which  individuals  have  a  direct  pecuniary  interest,  and  there  is  no 
other  plain,  speedy,  and  adequate  remedy,  he  may  be  required  to 
perform  those  duties  by  the  compulsory  process  of  mandamus.^^ 
In  many  jurisdictions,  however,  the  courts  refuse  to  recognize  the 
power  of  the  judiciary  even  to  compel  or  restrain  the  performance 
of  ministerial  acts  on  the  part  of  the  chief  executive.  The  funda- 
mental principle  upon  which  the  decisions  holding  4;his  view  rests 
is  that,  under  the  provisions  of  the  constitutions  of  the  several  states, 
the  executive  and  judiciary  are  absolutely  independent  of  each  otiier 
within  the  sphere  of  their  respective  powers.**  As  to  executive  officers 
lower  than  that  of  governor,  it  ia  generally  accepted  as  the  rule  that 

9.  State  tj.  Neble,  82  Neb.  267,  U7  11.  State  v.  Eberhart,  116  Minn. 
N.  W.  723,  19  L.R.A.(N.S.)  578.  See  313,  133  N.  W.  857,  Ann.  Cas.  1913B 
also  Constitutional  Law,  vol.  6,  pp.  785,  39  L.R.A.(N.S.)  788.  And  see 
168  et  seq.,  172  et  seq.,  177  et  seq.  Mandamus. 

10.  Jobe  V.  Urquhart,  102  Ark.  470,  12.  State  v.  Huston,  27  Okla.  606, 
143  S.  121,  Ann.  Cas.  1914A  351;  113  Pae.  190,  34  L.R.A.(N.S.)  380. 
State  Railroad  Commission  v.  People,  See  also  Governor. 

44  Colo.  345,  98  Pac.  7,  22  L.R.A.      The  rule  stated  in  the  text  is  said 

(N.S.)  810;  State  v.  Eberhart,  116  to  prevail  in  Arkansas,  Florida,  Qeor- 

Minn.  313,  133  N.  W,  857,  Ann.  Cas.  gia,  Illinois,  Indiana,  Louisiana,  Maine, 

1913B  785,  39  L.R,A.(N.S.)  788;  In  Michigan,  Mississippi,  Missouri,  New 

re  Legislative  Adjournment,  18  R.  I.  Jersey,  New  York,  Tennessee,  Texas, 

824,  27  Atl.  324,  22  L.R.A.  716;  State  and  Massachusetts.   State  v.  Eberhart, 

fl.  Brown,  71  W.  Va.  519,  77  S.  E.  243,  116  Minn.  313,  133  N.  W.  857,  Ann. 

Ann.  Cas.  1914C  1,  45  IiJl.A.(N.S.)  Cas.  1913B  785,  39  L.R.A.(N.S.)  788 


And  see  Constitutional  Law,  vol. 
.6,  pp.  149,  151. 


096. 


(stating  the  rula  but  holding  other- 
wise). 
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the  courts  may  control  their  mere  ministerial  acta  hy  writs,  manda- 
tory Qr  restraining.** 

83.  Power  of  Judiciary  to  Interfere  with  or  Control  Legislative 
Department. — The  courts  have  no  power  to  interfere  with  or  contnil 
the  exercise  on  the  pai"t  of  the  legislature  of  the  power  belonging  exclu- 
sively to  that  department.  For  the  exercise  of  powers  conferred  by 
the'  constitution  on  the  legislative  department,  the  people  muf-t  rely 
on  the  honesty  of  the  members  of  the  legislature."  Still  in  the 
United  States  the  general  power  and  authority  of  the  judicial  depart- 
ment of  the  federal  and  of  the  state  governments  to  determine  the 
constitutional  validity  of  legislative  acts  applicable  to  and  involved 
in  a  pending  controversy  is  not  now  open  to  question.'*'  Rut  where 
a  statute  does  not  violate  the  federal  or  state  constitution,  the  legis- 
lative will  is  supreme,  and  its  policy  is  not  subject  to  review  by  the 
courts,  whose  province  is  not  to  regulate  but  to  effectuate  the  policy 
of  the  law  as  expressed  in  valid  statutes.*'  Where  an  alleged  illegal 
ministerial  act  has  relation  to  legislative,  action,  such  action  may  be 
considered  by  the  courts  in  determining  tlie  validity  or  invalid- 
ity of  the  ministerial  act.  This  is  not  an  interference  by  the  courts 
with  the  legislative  department  of  the  government.*' 

84.  Right  of  Other  Departments  to  Exercise  Judicial  Powers. — In 
the  courts  is  vested  the  whole  element  of  sovereignty  known  as  the 
judicial,  established  by  the  constitutions  and  the  laws  enacted  tliere- 
under,  except  in  a  few  instances,  where  powers  of  a  judicial  nature 
are  expressly  and  specifically  lodged  elsewhere.  Of  the  element  of 
sovereignty,  which  ia  exclusively  and  intrinsically  judicial,  the  people 
gave  the  courts  all  they  had  to  give;  and  while  tlie  domain  of  the 
judiciary  is  n6t  so  extensive  as  that  of  the  other  departments,  no 
other  power  can  enter  that  domain  without  a  violation  of  the  con- 
stitution, for  within  it  the  power  of  the  judiciary  is  dominant  and 
exclusive.'^   Where  any  power  is  conferred  upon  a  court  of  justice, 

13.  State  V.  Husfon,  27  Okla.  606,  K".  E.  124, 117  A.  S.  R.  841.  See  also 
113  Par.  190,  34  L.R.A.(KS.)  380.     Constitutional  Law,  vol.  6,  p.  70 

14.  People  V.  Tool,  35  Colo.  225,  86  et  seq. 

Pac.  224,  229,  231,  117  A.  S.  R.  198,  16.  Davis  v.  Florida  Power  Co.,  64 

6  L.K.A.(N.S.)   822;  Oppcgaard   r.  Fla.  246,  60  So.  750,  Aim.  Cas.  1914B 

Eeiiville  County  Board  of  Com'rs,  120  065;  People  v,  Tompkins,  180  N.  Y. 

Minn.  443,  139  N.  W.  949,  43  L.R.A.  413,  79  N.  E.  32(i,  12  L.K.A.(N.S.) 

fN.S.)  936;  State  v.  As-sociated  Press,  1081. 

159  Mo.  410,  60  S.  W.  91,  81  A.  S.  R.  17.  Crawford  v.  Gilchrist,  64  Fla. 

368,  51  L.R,A.  151;  State  v.  Lawin^,  41,  .59  So.  963,  Aim.  Cas.  1914B  tU6. 

164  N.  C.  492,  80  S.  E.  69,  51  L.R.A.  18.  State  v.  Noble,  118  Ind.  350,  21 

(N.S.)  62.   And  see  Constitutional  N.  E.  244,  10  A.  S.  R.  143,  4  L.K.A. 

Law,  Tol.  6,  p.  155.  101;  Greenougii  r.  Crccnough,  11  Pa. 

15.  Riehtnaii  v.  Supervisors  of  Mas-  St.  489,  51  Aiu.  Dec.  567;  Mengcs  v. 
oatine  County,  77  la.  513,  42  N.  W.  DeiiUer,  3.'J  Pa.  St.  495,  75  Am.  Dec 
422,  14  A.  8.  R.  308.  4  L.R.A.  445;  616.  And  see  Constitutional  t4w. 
SherriU  w.  O'Brien,  188  N.  Y.  185,  81  vol.  G,  p.  157  ei  seq- 
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to  be  exercised  by  it  as  a  court,  in  the  manner  and  with  the  formalitios 
nsed  in  its  ordinary  proceedings^  the  action  of  such  court  is  to  b* 
regarded  as  judicial,  irrespective  of  the  original  nature  of  the  power. 
The  legislature,  by  conferring  any  particular  power  u^on  a  court, 
virtually  declares  that  it  considers  it  a  power  which  may  be  most 
appropriately  exercised  under  the  modes  and  forms  of  judicial  pro- 
ceedings. Though  that  is  not  necessarily  a  conduedve  test,  for,  if  it 
were,  the  enstence  of  a  statute  would  establish  its  validity,  it  is 
decisive,  in  that  respect,  unless  it  is  reasonably  certain  that  the  power 
belongs  exclusively  to  the  legislative  or  executive  department.**  Where 
a  statute  confers  a  right  and  authorizes  application  to  a  court  for  its 
enforcement'^  the  proceeding  upon  such  application  is  the  exercise  of 
a  judicial  function,  although  the  judgment  authorized  ia  of  such  a 
nature  that  it  can  only  be  performed,  or  its  execution  enforced,  pro- 
gressively through  a  future  period.**' 

85.  Power  of  Courts  to  Review  Acts  of  Other  Departments. — 
Although  the  courts  have  no  power  directly  to  interfere  with  or  control 
the  action  of  the  legislative  and  executive  departments,  still  they 
undoubtedly  have  the  power  to  construe  the  laws  passed  by  the  legis- 
lature and  to  determine  whether  those  laws  were  such  as  the  le^slature 
was  authorized  by  the  constitution  to  pass,  when  such  questions  are 
properly  presented  in  judicial  proceedings.*  The  courts  also  have 
the  power  to  determine  whether  the  acts  of  the  executive  were  author- 
ized by  the  constitution  and  the  laws  whenever  they  are  brought  before 
Hhe  court  in  a  judicial  proceeding.  Hence  the  judicial  department 
of  the  government  exercises  a  certain  controlling,  or  rather  restrain- 
ing, power  over  both  the  other  departments.  Notwithstanding  this, 
each  department  within  its  proper  constitutional  sphere  acts  inde- 
pendently of  both  the  others,  and  restraint  is  only  placed  on  it  when 
that  sphere  is  actually  transcended.  But  it  is  only  when  called  on, 
in  some  form  known  to  the  law,  to  give  effect  to  such  acts  of  the  other 
departmente,  that  the  courts  can  determine  whether  such  acts  wcto 
done  in  the  exercise  of  a  constitutional  power;  hence,  while  a  court 
may  not  restrain  the  executive  from  committing  an  unlawful  act,  it 
may,  when  the  legality  of  such  an  act  is  brought  before  it  in  a 
judicial  proceeding,  declare  it  to  be  void  the  same  as  it  may  declare 
a  law  enacted  by  the  legislature  to  be  unconstitutional.'  Therefore, 

19.  Zanesville  v.  Zanesville  Tele-  1.  In  re  Le^slative  Adjournment, 
graph,  etc.,  Co.,  64  Ohio  St.  67,  59  N.  18  R.  I.  824,  27  Atl.  324,  22  L.R.A. 
E.  781,  83  A.  S.  R.  725  and  note,  52  716.  See  also  sitpra,  par.  83.  And  see 
L.R.A.  150.  And  see  Constitutioital  Constitutional  Law,  vol.  6,  pp.  70 
Law,  vol.  6,  p.  172  et  seq.  et  seg.,  114,  210  et  seq.,  385. 

20.  Zanesville  v.  Zanesville  Tele-  2.  State  v.  Eberhart,  116  Minn.  313, 
graph,  etc.,  Co.,  64  Ohio  St.  67,  59  N.  133  N.  W.  857,  Ann.  Cas.  1913B  785, 
E,  781,  83  A.  S.  R.  725,  52  L.R.A.  39  L.R.A.(N.S.)  788;  In  re  Ugisli- 


150. 


tive  Adjoamment,  18  R.  L  824,  37 


1050 


7  R.  C.  li. 


COUBTB 


C86 


vhile  the  courts  have  no  power  to  review  by  direct  proceedings  the 
action  of  the  executive  in  removing  an  officer  for  cause  under  author- 
ity conferred  on  him  by  statute,'  still  the  courts  have  jurisdiction  to 
determine  the  questions  of  the  governor's  power  and  jurisdiction,  and 
the  legality  or  existence  of  the  ground  assigned  by  him  for  removal.* 

NtUure  and  Value  of  Subject-Tnatter 

86.  Nature  of  Subject-matter. — Subject-matter  in  its  broadest  sense 
means  the  cause;  the  object;  the  thing  in  dispute.*^  But  in  a  legal 
sense  the  subject-matter  of  a  suit,  when  reference  is  made  to  matters 
of  juri^ction,  means  the  nature  of  the  cause  of  action  and  the  relief 
Bought.*  The  authority  of  the  court  to  take  jurisdiction  of  the  subject* 
matter  is  derived  from  an  express  grant  by  the  sovereign  state  in  the 
constitution  and  laws  made  in  pursuance  of  it,  and,  like  any  other 
agent  acting  under  a  power,  a  judicial  tribunal  is  not  warranted  in 
going  beyond  the  limits  of  the  law  of  its  creation  fairly  construed.' 
The  jurisdiction  of  a  court  is  limited  as  to  subject-matter  when  it  has 
not  the  power  to  hear  and  determine  all  classes  of  cases.  One  court 
may  be  limited  to  the  trial  of  criminal  cases  only,  while  another  has 
jurisdiction  only  as  to  civil  causes.*  Frequently  inferior  courts  are 
precluded  from  entertaining  actions  in  which  the  title  to  real  estate 
la  sought  to  be  recovered  or  may  be  drawn  in  question.  Such  a 
limitation  does  not  mean  that  a  court  is  without  jurisdiction  where 
a  question  of  title  arises  incidentally  or  collaterally  or  where  the 
present  title  is  not  involved,  but  that  the  court  shall  have  no  juris- 
diction of  actions  to  recover  real  property  or  where  the  present  title 
is  directly  or  substantially  involved.*  Appellate  courts  are  some- 
times limited  in  their  jurisdiction  to  those  casos  which  involve  a 
certain  amount  or  in  which  a  constitutional  question  is  presented  or 
in  which  the  subject-matter  of  the  action  relates  to  a  freehold,  and 
if  the  case  on  appeal  does  not  present  a  question  within  its  jurisdiction 
the  appeal  must  be  dismissed.^** 

Ati.  324,  22  L.R.A.  716;  State  v.  W.  595,  24  A.  S.  R.  366. 

Thompson,  149  Wis.  488,  137  X.  W.     7.  Springer  v.  Shavender,  118  N.  C. 

20,  Ann.  Gas.  1013C  774,  43  L.RA.  33,  23  S.  E.  976,  54  A.  S.  R.  70S,  33 

(N.S.)  339;  Ekern  v.  McGovern,  154  L.R.A.  775, 

Wis.  157,  142  N.  W.  595,  46  L.RA.     Note:  76  Am.  Dec.  666. 

(N.S.)  796.  And  see  COHSTrrunONAL     8.  Hunt  v.  Hunt,  72  N.  T.  217,  28 

Law,  vol.  6,  p.  151.  Am.  Rep.  129. 

3.  Germaine  v.  Governor,  176  Mich.  9.  Yonngson  «.  Bond,  69  Neb.  356, 
68.5,  142  N.  W.  738,  46  L.RA.{N.S.)  95  N.  W.  700,  5  Ann.  Cas.  191  and 
857.  And  see  GtovERiroK.  note. 

4.  Note:  39  L.R.A.(N.S.)  788.  10.  Wyatt  v.  Larimer  Sb  Weld  Ir- 

5.  Hunt  V.  Hunt,  72  N.  Y.  217,  28  rigation  Co.,  18  Colo.  298,  33  Pac  144, 
Am.  Rep.  129.  36  A.  8.  R.  280. 

6.  Hope  V.  Blair,  105  Mo.  85,  16  S. 
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87.  Amount  in  Controversy  Generally. — The  jurisdiction  of  many 
courts  is  limited  to  aciious  wherein  the  amount  in  controversy  does 
not  exceed  a  stated  maximum  or  fall  below  a  staled  minimum. 
Inferior  courts  ordinarily  are  prohibited  from  exercising  jurisdiction 
in  cases  where  the  amount  involved  exceeds  a  certain  sum,**  while 
superior  courts  are  sometimes  limited  to  actions  wherein  the  amount 
in  controversy  exceeds  a  stated  sum.**  Some  intermediate  courts  are 
limited  both  as  to  the  minimum  and  the  maximum  amount  of  which 
they  may  take  jurisdiction.*'  A  statute  changing  the  amount  or  value 
over  which  a  court  has  jurisdiction  has  no  application  to  causes  pend- 
ing  at  the  time  of  its  passage  and  epproval^^ 

88.  Allegations  and  Demand  in  Complaint  as  Determining  Amount 
in  Controversy. — It  is  almost  universally  maintained  that  the  amount 
claimed  by  the  plaintiff  in  the  ad  damnum  clause  of  his  declaration, 
petition,  or  complaint,  or  that  named  in  the  summons,  determines  the 
question  of  the  jurisdiction  of  a  court  to  entertain  an  original  pro- 
ceeding, and  not  the  value  of  the  property  involved  in  the  controversy, 
as  established  by  the  evidence  at  the  trial,  nor  the  amount  found  by 
the  jury  or  finally  recovered.  This  rule  is  equally  applicable  to 
actions  commenced  in  inferior  or  superior  courts,  at  law  or  in  equity, 
in  actions  ex  contractu  or  ex  delicto.*'  If  the  sum  demanded  in  the 
complaint  is  sufficient  to  confer  jurisdiction  its  reduction  below  that 
amount  by  set-offs  will  not  deprive  the  court  of  jurisdiction.^*  like- 
wise where  the  plaintiff  in  good  faith  claims  an  amount  sufficient  to 
give  the  court  jurisdiction,  but  by  an  unintentional  error  discovered 
at  the  trial  the  claim  is  reduced  below  the  jurisdictional  limit,  the 
case  should  not  be  dismissed.*'  It  is  sometimes  provided  that  where 
an  action  is  commenced  for  a  greater  sum  than  is  due,  with  intent  to 

11.  McQuade  v.  O'Neil,  15  Gray  sha,  110  Wis.  101,  85  N.  W.  668,  84 
(Mass.)  52,  77  Am.  Dee.  350.  A.  S.  R.  902. 

Note:  21  A.  S.  R.  617.  14.  Mullen  v.  Renzleman,  31  Okla. 

12.  Skillern  v.  Baker,  82  Ark.  86,  53,  119  Pae.  641,  Ann.  Caa.  1913D 
100  S.  W.  764,  118  A.  S.  R.  52,  12  778. 

Ann.  Cas.  243;  Hyman  v.  Coleman,  82  15.  Western  Union  Tel.  Co.  v.  Wells, 

Cal.  650,  23  Pac.  62,  16  A.  S.  K.  178;  50  Fla.  474,  39  So.  838,  111  A.  S.  R. 

Brookshire  v.  Brooksbire,  30  N.  C.  129,  7  Ann.  Cas.  531,  2  L,R.A.(N.S.) 

74,  47  Am.  Dec.  341;  Howard  v.  Uat-  1072;  Martin  t>.  Goode,  111  N.  C.  288, 

ual  Reserve  Fund  Life  Assoc.,  125  N.  16  S.  E.  232,  32  A.  S.  R.  799;  Scott 

C.  49,  34  S.  E.  199,  45  L.RA.  853.  v.  Moore,  41  Vt.  205,  98  Am.  Dee.  581; 

For  a  discussion  of  the  limitations  Brown  v.  Forrest,  63  Vt.  557,  22  AtL 

of  jurisdiction  of  appellate  courts  as  612,  14  L.R.A.  80. 

to  amount  in  controversy,  see  Appeal  Note:  21  A.  S.  R.  617. 

AND  Error,  vol.  2,  pp.  35-39.  16.  Odell  v.  Culbert,  9  Watts  &  S. 

13.  Denver  City  Irrigation,  etc.,  Co.  (Pa.)  66,  42  Am.  Dec.  317. 

V.  Middaugh,  12  Colo.  434,  21  Pae.  17.  Scott  v.  Moore,  41  Vt  205,  98 

565,  13  A.  S.  R.  234;  Mullen  v.  Renz-  Am.  Dee.  581. 

Icman,  31  Okla.  53, 119  Pac.  641,  Ann.  Kote:  21  A.  S.  £.  620. 

Cas.  1913D  778;  Winchell  v.  Wauke- 
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evade  the  law  as  to  the  jurisdiction  of  the  court,  and  by  the  verdict 
of  a  jury  it  is  ascertained  that  a  sum  is  due  below  the  jurisdiction 
of  the  court,  the  action  must  be  dismissed  unless  the  plaintiff  makes 
an  affidavit  that  the  sum  for  which  the  suit  is  brought  is  really  due, 
but  for  want  of  proof  he  cannot  make  recovery  for  the  full  amount.*' 
It  is  DOW  the  settled  law,  that  although  the  amount  claimed  in  a  com- 
plaint may  be  sufficient  to  give  the  court  jurisdiction  of  the  case, 
yet  if  Uie  facts  alleged  be 'such  as  to  show  no  cause  of  action  as  to 
such  part  of  the  whole  sum  sued  for,  as  to  reduce  it  below  the  amount 
for  which  the  court  has  jurisdiction,  the  suit  should  be  dismissed.** 
Likewise  where  the  pleadings  claim  an  ajuouht  in  excess  of  the 
jurisdiction  of  the  court  the  case  ^ould  be  dismissed;  but  the  fact 
that  the  proof  shows  that  the  value  of  the  things  sued  for  or  the 
amount  of  the  damages  is  in  excess  of  the  jurisdictional  limit  does 
not  deprive  the  court  of  jurisdiction  if  tJie  plaintiff's  demand  is  within 
the  limit,  as  the  jury  cannot  render  a  verdict  in  excess  of  the  sum 
demanded.^"  It  has  been  held,  however,  that  where  jurisdiction  is 
made  to  depend  on  the  debt  or  damage  claimed,  the  amount  recovered 
determines  the  jurisdiction  of  the  court  in  actions  ex  contractu,  while 
in  actions  ex  delicto  it  is  the  amount  actually  claimed  in  the  plead- 
ings. In  some  instances  in  case  the  amount  recovered  is  less  than 
A  certain  sum  the  court  may  adjudge  costs  against  the  plaintiff,  which 
operates  practically  to  limit  the  jurisdiction  of  the  couit  to  the  amount 
stated.*  A  very  proper  limitation  to  the  rule  that  the  amount  demand- 
ed is  the  test  of  jurisdiction  is  that  the  demand  must  be  made  in 
good  faith,  and  if  it  appears  that  the  plaintiff  fraudulently  demanded 
a  sum  sufficient  to  give  the  court  jurisdiction  the  case  should  be 
dismissed.'  This  rule  is  true  although  the  amount  of  the  recovery 
depends  on  the  value  of  property,  which  in  a  large  measure  must  rest 
<m  opinion.* 

89.  Interest  and  Attorney's  Fee  as  Part  of  Amouat. — As  a  general 
rule  it  may  be  stated  that  where  the  principal  sum  claimed,  exclusive 
of  interest,  is  within  the  jurisdictional  limit  of  a  court,  the  fact  that 
accrued  interest  is  due  thereon,  and  that  such  interest  and  the  sum 
claimed  exceed  the  jurisdictional  limit,  does  not  deprive  the  court 
of  jurisdiction,  and  judgment  may  foe  entered  for  the  sum  sued  for 
with  interest,*  especially  where  foy  statute  interest  is  excluded  eo 

18.  Brooksbire  v.  Brookahin,  30  N.     20.  Note:  21  A.  S.  B.  61T. 

G.  74,  47  Am.  Dec.  341.  I.  Abbott  v.  Tateh,  13  Ud.  314,  71 

19.  Carswell   v.   Habbensettle,   99  Am.  Dec  635. 

Tex.  1,  86  S.  W.  738,  122  A.  S.  R.     2.  Note:  21  A.  8.  R.  619. 

597.  3.  Fix  «.  SissoDg,  83  Mioh.  661,  47 

Notes:  21  A  S.  R.  617;  123  A.  S.  N.  W.  340,  21  A.  S.  R.  616. 
B.  808.  4.  Not«:  21  A.  S.  R.  620. 
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nomine  from  computation.*  Accordiugly  it  has  been  decided  that 
although  the  amount  of  damages  and  interest  a^ed  in  a  complaint 
is  inci^ised  aSter  suit  by  the  accrual  of  interest  to  a  sum  beyond  Uie 
jurisdiction  of  the  court,  this  does  not  deprive  the  court  of  power  to 
reader  judgment*  However,  where  an  action  is  brought  on  an 
instrument  which  by  its  terms  bears  interest,  the  amount  in  con- 
troversy is  the  principal  of  the  instrument  sued  on  plus  the  accrued 
interest.^  Many  notes  and  other  instruments  for  the  payment  of 
money  contairi  the  provision  that,  if  they  are  not  paid  when  due,  the 
payee  when  suing  thereon  shall  be  entitled  to  an  attorney  fee  fixed 
therein  eithdr  as  a  lump  sxim,  or  as  a  certain  percentage  of  the  prin- 
cipal sum,  or,  generally,  as  a  reasonable  sum.  By  the  great  weight 
of  authority,  the  amount  of  such  attorney  fee  should  be  added  to  the 
principal  sum  due  to  determine  whether  the  amount  in  controversy 
is  within  or  without  the  jurisdiction  of  the  court^  Still  if  an  attorney 
fee,  though  stipulated  for,  is  not  demanded,  it  will  not  be  included  in 
determining  whether  the  court  has  jurisdiction;  and  where  a  statute 
provides  that  attorney  fees  stipulated  for  in  notes  or  other  written 
imtruments  shall  be  treated  as  part  of  the  costs,  the  amount  tiiraeof 
cannot  be  included  in  considering  tiie  amount  in  oontroveisy.* 

90.  Amount  in  Controversy  in  Suit  to  Enjoin  Ezecation  Sale. — ^In 
a  suit  by  a  third  person  to  enjoin  the  sale  of  his  property  on  an 
execution  against  another  the  value  of  the  property  seized  is  the  test 
of  jurisdiction,  and  if  the  value  of  the  property  seized  ia  beyond  the 
jurisdiction  of  the  seizure  court  he  must  apply  to  a  court  having 
jurisdiction  notwithstanding  the  general  rule  that  one  court  cannot 
enjoin  the  process  of  another.^^  But  where  a  third  person  merely 
asserts  a  lien  on  property  which  is  sought  to  be  taken  on  process 
against  another,  and  an  injunction  is  asked  against  such  process,  the 
amount  of  the  execution  enjoined  and  not  the  value  of  the  property 
determines  the  jurisdiction  of  the  court.^^  Where  an  injunction  is 
sought  by  an  execution  debtor  against  the  sale  of  exempt  property 
the  value  of  the  property  is  the  test  of  jurisdiction  and  not  the  amount 
of  the  execution.  In  vindicating  his  right  to  the  exempt  property 
the  debtor  stands  in  precisely  the  same  situation  as  a  third  person 
whose  property  has  been  seized,  for  he,  as  much  as  a  third  person, 
raises  an  issue  not  touching  the  validity  of  the  judgment  or  the  rega- 

6.  Humphrey  v.  Coqaillard  Wagon  51  So.  716,  Ann.  Gas.  1912B  232,  27 

Works,  37  Okla.  714, 132  Pac.  899,  49  L.R.A.(N.S.)  157  and  note;  Humph- 

L.R.A.(N.S.)  600.  rey  v.  Coquillard  Wagon  Works,  37 

6.  Ft.  Worth  &  D.  C.  R.  Co.  v.  Okla.  714,  132  Pac.  §99,  49  iJUl. 
Underwood,  100  Tex.  284,  99  S.  W.  (N.S.)  600  and  note. 

92,  123  A.  S.  R.  806.  9.  Note:  27  LJl.A.(N.S.)  157. 

7.  Wilson  V.  Sparkman,  17  Fla.  871,  10.  Speyrer  v.  Miller,  108  La.  204, 
35  Am.  Rep.  110.  32  So.  524,  61  L.R.A.  781  aad  note. 

8.  Parks  «.  Granger,  96  Miss.  503,     11.  Note:  61  L.R.A.  781. 
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larity  of  the  execution,  but  confined  strictly  to  the  liability  of  the 
•  property  to  aeizure.^^  But  where  an  injunction  is  sought  by  a  debtor 
in  otlier  cases  against  the  execution  sale  of  his  property,  tlie  amount 
of  the  judgment  or  execution  sought  to  be  enjoined,  and  not  the  value 
of  the  property,  controls  the  jurisdiction  of  the  court.** 

91.  Right  to  Combine  Severial  Claims  or  Split  Single  Claim. — There 
is  a  lack  of  harmony  on  the  question  whether  several  causes  of  action 
may  be  combined  in  order  to  bring  a  case  witldn  the  jurisdiction  of 
the  court.  According  to  one  view  the  amount  of  each  separate  demand 
or  cause  of  action,  and  not  the  aggregate  of  the  various  causes  which 
may  be  joined  in  an  action,  determines  the  jurisdiction  of  the  court.** 
Thus  in  an  action  based  on  several  notes  given  at  different  times  and 
not  as  the  result  of  a  single  transaction  the  amounts  cannot  be  com- 
bined for  the  purpose  of  conferring  jurisdiction.**  But  in  an  action 
for  breach  of  an  entire  contract,  where  the  amount  in  controversy 
is  sufficiently  large  to  confer  jurisdiction  upon  the  court,  jurisdiction 
is  not  lost  by  the  fact  that  recovery  is  sought  on  several  separate  bills 
of  exchange,  no  one  of  which  is  for  an  amount  sufficiently  large  to  be 
within  the  jurisdiction  of  the  court *•  The  other  view  is  that,  although 
there  may  be  several  causes  of  action,  each  of  which  is  for  lees  than 
the  jurisdictional  amount,  if  the  aggregate  demand  is  within  that 
amount  a  court  will  have  jurisdiction  whenever  the  causes  of  action 
are  such  as  can  be  joined  in  {he  same  action.*^  Thus  the  total  fund 
sought  is  the  amount  in  controversy  for  the  purpose  of  determining 
jurisdiction,  in  a  suit  by  one  taxpayer  on  behalf  of  all  similarly 
situated  to  recover  back  taxes  illegally  exacted.^  Where  the  amount 
against  each  defendant  is  separate  and  distinct,  the  amounts  cannot 
be  united  so  as  to  confer  jurisdiction,  but  each  claim  must  be  treated 
n  a  separate  suit;  and  if  the  amount  involved  as  to  any  one  is  not 
large  enough  to  confer  jurisdiction,  the  case  must  be  dismissed.** 
Where  the  claim  upon  which  suit  is  brought  is  one  entire  transaction 
or  account,  the  plaintiff  cannot  split  up  the  sum  due  thereon  so  an 
to  give  a  certain  court  jurisdiction.  If,  however,  he  holds  several 
distinct  notes  or  demands  i^ainst  the  same  person,  be  may  bring 

12.  Speynr  v.  Miller,  108  La.  204,  Ark.  435, 117  S.  W.  232, 131  A.  S.  R. 
32  So.  524,  61  L.R.A.  781  and  note.  102. 

13.  Note:  61  L.R.A.  781.  16.  St.  Loais  Southwestern  R.  Co. 

14.  Winer  o.  BlythevUle  Bank,  89  v.  Janes,  78  Ark.  490,  95  S.  W.  804, 
Ark.  435,  117  S.  W.  232,  131  A.  8.  B.  8  Ann.  Cas.  611. 

102;  Davis  v.  Seymour,  59  Conn.  531,     17.  Martin  v.  Goode,  111  N.  C.  288, 
21  Ati.  1004,  13  L.R.A.  210;  Johnson  16  S.  £.  232,  32  A.  S.  R.  799. 
V.  Cooke,  85  Conn.  679,  84  Atl.  97,     18.  Com.  v.  Scott,  112  Kj.  252,  65 
Ann.  Caa.  1913C  275;  Louisville  &  N.  S.  W.  596,  55  L.R.A.  597. 
R.  Co.  V.  Com.,  102  Ky.  300,  43  8.  W.     19.  Farwell  v.  Becker,  129  lU.  261, 
458,  53  L.R.A.  149.  21  N.  £.  792, 16  A.  S.  R.  267,  fi  L.RJL 

Note:  21  A.  8.  R.  621.  400. 

15.  Winer  v.  BlythevtUe  Bank,  89     Note:  21  A.  S.  R.  621. 
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separate  suits  on  each  of  such  notes  or  demands,  and  if  the  demand 
sued  upon  is  within  Uie  jurisdictional  limit,  separate  judgments  may  * 
be  rendered  in  each  of  such  suits,  although  the  aggregate  amount 
thereof  exceeds  the  jurisdiction.** 

92.  Right  to  Remit  Part  of  Claim.— The  prevailing  rule  seems  to 
be  that  tiiough  the  jurisdiction  of  a  court  is  Umited  to  a  certain  sum, 
and  the  original  indebtedness  sued  upon  exceeds  that  amount,  still 
the  jurisdiction  of  the  court  is  not  ousted  if  the  original  sum  has  been 
reduced  below  the  jurisdictional  Hmita  by  bona  fide  credits.^  But 
there  is  authority  to  the  effect  that  where  the  credits  are  fictitious  and 
given  solely  for  the  purpose  of  showing  jurisdiction,"  while  a  remis* 
sion  of  a  part  of  a  claim  is  usually  made  by  a  voluntary  credit  before 
suit  or  by  bringing  suit  for  a  less  amount  than  the  whole,  still  it  may 
be  made  during  the  pendency  of  the  action  as  well  as  before  its 
commencement;  and  it  is  generally  declared  that  the  limitation  by  a 
plaintiff  of  his  claim  in  the  ad  damnum  clause  of  his  complaint  to  a 
sum  within  the  jurisdiction  of  the  court  in  which  he  brings  his 
action  operates  per  se  as  a  remittance  of  whatever  may  be  due  in 
excess  thereof.'  A  plaintiff  may  remit  interest,  and  thus  reduce  his 
demand,  for  the  purpose  of  bringing  his  claim  within  the  juris- 
diction ;  *  although  the  right  to  remit  interest  is  sometimes  made 
to  depend  upon  the  question  whether  the  right  to  interest  is  a  part 
of  the  contract  or  transaction  by  which  the  right  to  the  principal 
indebtedness  is  acquired  or  a  mere  incident  to  it.  As  a  general  rule 
the  doctrine  of  remission  is  not  deemed  applicable  to  actions  in  which 
the  value  of  property  in  suit  is  made  the  test  of  jurisdiction.*  A 
number  of  the  earlier  cases,  however,  deny  all  power  on  the  part  of  the 
plaintiff  to  affect  jurisdiction  by  remission  or  voluntary  credits.  But 
that  rule  has  been  changed  by  statute  or  otherwise  in  a  number  of  the 
states,  though  some  of  them  still  cling  to  it.* 

93.  Amendment  to  Bring  Case  within  Jurisdiction. — The  toted  omis- 
sion of  an  ad  damnum  clause  in  a  complaint,  or  laying  it  too  small,  is 
a  fatal  defect  after  the  rendition  of  judgment;  but  until  the  judg- 
ment is  rendered,  the  complaint  may  be  amended  by  inserting  a 
proper  or  sufficient  sum  to  give  the  court  jurisdiction.'  The  sum 
claimed,  however,  cannot  be  amended  in  the  appellate  court  so  as  to 
give  the  lower  court  jurisdiction ;  *  and  a  plaintiff  will  not  be  entitled 
to  amend  his  complaint  on  appeal  increasing  his  claim  for  damage 

20.  Note:  21  A.  S-  E.  621.  6.  Note:  28  L.R.A.  221. 

1.  Notes:  21  A.  S.  B.  620  ;  28  LJI.A.  6.  Note:  28  L.R.A.  221. 
221.  7.  Note:  21  A.  S.  R.  621. 

2.  Note:  21  A.  S.  R.  621.  8.  McQuade   v.   O'Neil.   15  Gxw 

3.  Note:  28  Lil.A.  221.  <Mas8.)  52,  77  Am.  Dec  350. 

4.  Notes:  21  A.   S.  B.   6Z1;  28  Note:  21  A  S.  B.  622. 
L.R.A.  221. 
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beyond  thd  jarisdiction  of  the  lower  court,  for  the  limitation  of  powar 
in  the  lower  court  adheres  to  the  case  throughout' 

94.  Api^cation  of  Rules  to  Counterclaim  and  Set^w — Aa  a  eounter- 
claim  13  in  substance  an  action  wherein  affirmative  relief  ia  sought 
by  the  defendant  against  the  plaintiff,  statutes  permitting  the  inter- 
position of  counterclaims  are  construed  in  connection  with  other 
statutes  limiting  the  amount  over  which  the  court  has  jurisdiction. 
The  limitation  of  jurisdiction  is  made  to  apply  to  both  parties  to  the 
action.  The  result  is  that  the  defendant  cannot  interpose  a  oounter- 
daim  for  an  amount  exceeding  the  jurisdiction  of  the  court ^*  A 
counterclaim  in  excess  of  flie  jtuisdiction  of  the  court  may  be  pleaded 
as  defensive  matter,  where  no  affirmative  relief  is  demanded,  and 
the  defendant  may  waive  the  excess  by  his  pleading  and  demand 
judgment  fbr  an  amount  within  the  jurisdiction  of  the  eourt^^  There 
is  a  difference  of  opinion  as  to  whether  or  not  tiie  def^dant  may, 
aftw  admitting  all  or  a  part  of  the  plaintiff's  claim,  deduct  such  claim 
from  his  own  counterclaim  and  thereby  bring  the  latter  within  the 
jurisdiction  of  the  court.  According  to  one  view  the  counterclaim 
as  alleged  is  the  test  of  jurisdiction,  but  some  courts  have  adopted 
the  view  that  a  defendant  for  the  purpose  of  bringing  the  counter^ 
claim  within  the  jurisdiction  of  the  court,  may  deduct  the  plaintiff's 
claim  therefrom.^'  likewise  a  defendant  who  has  a  counterclaim 
exceeding  the  jurisdiction  of  the  court  nuiy,  by  waiving  the  excess 
over  the  jurisdictional  amount^  obtain  the  right  to  interpose  it^*  A 
distinction  has  been  made  between  s  counterclaim  under  which  the 
defendant  seeks  to  recover  a  judgment  for  the  excess  and  a  set-off 
which  is  pleaded  to  defeat  the  action  or  to  zeduce  the  amount  of  the 
judgment  Even  though  such  a  set-off  exceeds  the  jurisdiction  of 
the  court  it  can  be  pleaded  as  a  defense  without  any  remittitur.  The 
rule  that  a  set-off,  titough  exceeding  the  court's  jurisdiction,  may  be 
used  to  bar  and  extinguish  the  plaintiff's  demand,  has  been  embodied 
in  some  statutes.^' 

9.  Wilson  V.  White,  77  Neb.  351,  Dnresen  v.  Blaekmarr,  117  Minn.  206, 
109  N.  W.  367,  124  A.  S.  E.  852.        135  N.  W.  530,  Ann.  Cas.  1913D  150 

10.  Duresen  v.  Bl&ckmarr,  117  and  note  (stating  the  New  York  role) . 
Minn.  206,  135  N.  W.  530,  Ann.  Gas.  11.  Dnresen  «.  Blaeknuurr,  117 
1913D  158  and  note.  Minn.  206,  135  N.  W.  530,  Ana.  Cm. 

The  role  in  New  York  is  that  as  an  1913D  158. 

incident  of  its  jurisdiction  a  coort  12.  Note:  Ann.  Cas.  1913D  158. 

can  determine  and  adjudicate  upon  a  13.  Note:  Ann.  Cw.  1913D  158. 

coanterdaim,  thoo^  the  amount  there-  14.  Note:  Ann.  Cas.  1913D  158. 

of  exceeds  its  statnt^ny  jurisdiction.  There  is,  howew,  eome  antiiozi^ 

This  rule  seems  more  arbitrary  than  ocnttraxy  to  the  mle  stated  in  tiw  tetti 

logical,  and  is  not  in  harmon  j  with  the  21  A.  8.  E.  621  lutab 
ganenl  trend  ot  authorities  elsewhere. 
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95.  In  General. — ^It  is  a  fundamental  maxim  of  international  juris- 
prudence that  every  state  or  nation  possesses  an  exclnsiTe  sovereignty 
and  jurisdiction  within  its  own  territory.  A  consequence  of  this 
maxim  is,  that  no  state  can  by  its  laws,  and  no  court,  which  is  but 
a  creature  of  the  state,  can  by  its  judgments  or  decrees,  directly  bind 
or  affect  property  beyond  the  Limits  of  that  state.**  Neither  law  nor 
comity  between  distinct  national  or  state  governments  sanctions  the 
authority  of  one  such  body  to  exercise  jurisdiction  over  persons  or 
property  within  the  territorial  limits  of  another.  This  resulte  from 
the  general  principle  that  a  court  created  within  and  for  a  particular 
territory  is  bound  in  the  exercise  of  its  powers  by  the  limits  of  such 
temtory.'*  Any  attempt  by  one  state  to  give  to  its  courts  jurisdic- 
tion beyond  its  own  limits  over  persons  domiciled  or  property  situated 
in  another  state  is  a  usurpation  of  authority,  and  all  judicial  proceed- 
ings in  virtue  thereof  are  held  utterly  void;  and  a  statute,  however 
comprehensive,  should  not  be  construed  as  conferring  such  juris- 
diction.*® 

96.  Jurisdiction  of  Transitory  Actions. — An  action  is  transitory 
when  the  transaction  on  wliich  it  is  based  might  have  taken  place 
anywhere.**  Generally  speaking,  injuries  to  personal  property  and 
to  personal  rights  are  of  a  transitory  nature,  and  an  action  to  recover 
the  damage  may  be  brought  wherever  the  defendant  may  be  found 
and  served.***  Thus  an  action  for  an  injury  to  the  person  is  transitory 

15.  Louisville,  ete.,  R.  Co.  «.  Nash,  S.  R.  126;  Reoier  ti.  Harlbut,  81  Wis. 
118  Ala.  477,  23  So.  825,  72  A.  S.  R.  24,  50  N.  W.  783,  29  A.  S.  R.  850,  14 
ISl,  41  LJI.A  331 ;  Doaring  v.  Charles-  LJt.A  662. 

tan  Bank,  5  Ga.  497, 48  Am.  Dee.  300;  Notes:  76  Am.  Dee.  662  ;  79  Am. 
Sturgis  V.  Fay,  16  Ind.  429,  79  Am.  Dee.  443;  6  A.  S.  R.  179;  78  A.  8.  R. 
Dee.  440;  Lovejoy  «.  Albee,  33  Me.  641. 

414,  64  Am.  Dec.  630;  Ewer  v.  Coffin,  16.  Note:  76  Am.  Dee.  665. 
1  CnBh.  (Mass.)  23,  48  Am.  Dee.  587;  17.  Lovejoy  v.  Albee,  33  He.  41^54 
Carr  v.  Lewis  Goal  Co.,  96  Mo.  149,  8  Am.  Dee.  630;  Latimer  v.  Union  Pae. 
S.  W.  907,  9  A.  B.  R.  328;  Jones  v.  Ry.,  43  Mo.  106,  97  Am.  Dee.  378; 
Jones,  108  N.  T.  415, 15  N.  E.  707,  2  Hinton  v.  Penn.  Mut.  L.  Ins.  Co.,  126 
A  S.  R.  447;  De  Meli  v.  De  Meli,  120  N.  G.  18, 35  S.  E.  182, 78  A  S.  R.  636. 
N.  T.  485,  24  N.  S.  996,  17  A.  S.  R.  As  to  the  method  of  aeqoiring  ja- 
652;  I^de  v.  Lynde,  162  N.  T.  405,  riBdietitm  of  a  nonresident,  see  nwra, 
56  N.  £.  970,  76  A.  S.  R.  332,  48  par.  73. 

URA.  679;  Hinton  «.  Penn  Mat.  L.     18.  Condon  v.  Mutual  Reserve  Fond 
Ins.  Co.,  126  N.  C.  18,  35  S.  £.  182,  L.  Abboc,  89  Md.  99,  42  AtL  944,  73 
78  A.  S.  R.  636;  Pittsburg,  etc.,  R.  A.  S.  R.  169,  44  LJlA.  149. 
Ca  V.  Jaekson,  83  Ohio  St.  13,  93  N      19.  Brady  «.  Brady,  161  N.  a  324, 
E.  260,  21  Ann.  Cas.  1313;  Kelly  v;  77  S.  E.  235, 44  L3A.(N.S.)  279. 
Thomas,  234  Pa.  St.  419,  83  Ati.  307,     Notes:  76  Am.  Dee.  666  ;  22  A.  S. 
61  L.R.A.(N.S,)  122;  MeCreery  v.  R.  17;  59  A.  S.  R.  869. 
Davis,  44  8.  G.  195,  22  S.  E.  178,  61     SO.  Laird  v.  Connectient,  etc.,  R. 
A  S.  R.  794,  28  L.R.A.  655;  Wimer  v.  Co.,  62  N.  H.  254^  13  A.  8.  R.  564; 
WuBor.  82  Ta.  890,  5  8.  E.  536,  3  A.  Hale  «.  Lawnnee,  21  N.  J.  L.  714,  47 
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and  may  be  maintained  in  the  courts  of  a  state  other  than  the  place 
where  tiie  injury  occurred;*  consequently,  courts  of  a  state  have  - 
jurisdiction  of  actions  brought  for  torts  committed  on  board  of  a 
foreign  vessel  on  the  high  seas,  where  both  parties  are  foreigners; 
but  it  rests  in  the  sound  discretion  of  the  court  to  exercise  jurisdiction 
or  not,  according  to  the  circumstances  of  the  case."  An  action  for 
false  imprisonment  is  in  its  nature  transitory,  and  the  courts  of  a 
state  have  jurisdiction  of  such  an  action^  brought  to  recover  damages 
for  an  arrest  under  a  warrant  issued  to  enforce  the  collection  of  an 
illegal  tax  of  another  state.'  And  an  action  will  lie  in  one  state  for 
unlawful  discrimination  in  transportation  practiced  in  another  state.* 
Trover  is  a  transitory  action,  and  may  be  brought  in  one  state  for 
timber  unlawfully  cut  or  minerals  or  soil  unlawfully  severed  and 
converted  in  ano^er  state  if  declared  on  as  an  independent  cause  of 
action  distinct  from  that  for  the  trespa^  to  the  land.*^  This  is  so 
because  timber  or  ores,  when  severed  from  the  land  by  the  act  of 
a  trespasser,  remain  the  personal  property  of  the  owner,  and  are 
capable  of  being  converted  by  any  person  anywhere ;  and  the  mere  fact 
that  in  such  an  aclion  the  plaintiff  may  be  compelled  to  allege,  and, 
if  denied,  to  prove,  ownership  of  the  land  from  which  the  timber  is 
cut  or  the  ore  extracted  does  not  make  the  action  local.  An  action 
to  recover  damages  for  a  breach  of  contract  is  transitory  and  may  be 
maintained  in  the  courts  of  any  state  where  the  defendant  can  be 
served ;  and  this  is  true  notwithstanding  the  fact  that  the  contract  by 
its  terms  is  to  be  performed  in  another  state;*  and  it  is  immateritd 
where  a  breach  of  a  contract  forming  the  basis  of  a  cause  of  action 
occurs.' 

97.  Jurisdiction  of  Local  Actions  Generally. — It  w  an  imperative 
rule  of  the  common  law  that  the  courts  of  one  state  or  country  are 


Am.  Dec.  190;  Brady  v.  Brady,  161  N. 
C.  324,  77  S.  E.  235,  44  L.R.A.(N.S.) 
279;  Shover  v.  White,  6  Munf.  (Va.) 
110,  8  Am.  Dec.  730;  Nelson  v.  Ches- 
apeake &  0.  R.  Co.,  88  Va.  971,  14  S. 
E.  838,  15  L.R.A.  583. 

Notes:  76  Am.  Dec.  666;  6  A.  S.  R. 
179;  10  A.  S.  R.  75;  22  A.  S.  R.  71; 
59  A.  8.  R.  869;  135  A.  S.  R.  629;  70 
L.R.A.  513. 

1.  CiDciniiati,  H.  &  B.  R.  Co.  v. 
McMulIen,  117  Ind.  439,  20  N.  E.  287, 
10  A.  S.  R.  67;  Boyce  «.  "Wabash  Ry. 
Co.,  63  la.  70,  18  N.  W.  673,  50  Am. 
Rep.  730;  Burdict  v.  Missouri  Pac.  Ry. 
Co.,  123  Mo.  221,  27  S.  W.  453,  45 
A.  S.  R.  528,  26  LJIA.  384;  Hale  v. 
Lawrence,  21  N.  J.  L.  714, 47  Am.  Dee. 
190. 


Notes:  22  A.  S.  R.  22;  70  L.R.A. 
573. 

2.  Gardner  v.  Thomas,  14  Johns. 
(N.  Y,)  134,  7  Am.  Dec.  445. 

3.  Henry  v.  Sargoant,  13  N.  H.  321, 
40  Am.  Dee.  146. 

4.  McDufFee  v.  Portland,  etc,  E. 
Co.,  52  N.  H.  430, 13  Am.  Rep.  72. 

Note:  22  A.  S.  R.  22. 

5.  Ophir  Silver  Min.  Co.  v.  Superior 
Ct.,  147  Cal.  467,  82  Pac.  70,  3  Ann. 
Cas.  340;  Brady  v.  Brady,  161  N.  C. 
324,  77  S.  E.  235,  44  L.R.A.(N.S.) 
279 

Notes:  22  A.  S.  R.  24;  44  LlR.A. 
(N.S.)  287  ;  3  Ann.  Cas.  344. 

6.  State  V.  District  Ct,,  40  Mont 
359,  106  Pac.  1098,  135  A.  S.  R.  622. 

7.  Alabama  Oreat  Southern  R  Go. 
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frithout  jurisdiction  in  actions  that  are  local  in  their  nature,  and 
relate  to  subjects  within  the  territory  of  another  state.*  It  is  the 
principal  question  involved  in  any  case  that  should  be  considered  to 
determine  whether  the  action  is  local  or  transitory  in  its  nature.  If 
the  principal  fact  carries  with  it  the  idea  of  some  certain  place,  for 
example,  relates  to  land,  it  is  local,  and  the  action  must  be  main- 
tained in  the  place  where  it  is  situated.'  Hence  the  distinction  between 
local  and  transitory  actions  exists  in  the  nature  of  the  subject  injured, 
and  not  in  the  means  used  or  the  place  where  the  cause  of  action 
arises.**  For  the  most  part,  actions  are  local  that  are  brought  for 
the  recovery  of  real  estate  or  for  injuries  thereto,  or  for  easements.*^ 
Accordingly  a  court  in  one  state  is  without  jurisdiction  to  partition 
land  situated  in  another  state;  "  or  to  quiet  title  to  real  estate  located 
beyond  its  boundaries ;  *•  or  to  pass  the  title  to  land  situate  in  another 
state;**  or  to  annul  a  deed  of  lands  in  another  state,  even  though 
it  appear  that  such  deed  was  fraudulently  obtained;  or  to  render 
a  binding  judgment  in  foreclosure  proceedings  as  to  lands  located  in 
another  state.**  The  clause  of  the  federal  constitution  which  requires 
full  faith  and  credit  to  be  given  in  each  staXe  to  the  records  and 
judicial  proceedings  of  every  other  state  is  subordinate  to  the  rule 
that  the  courts  of  one  state  are  without  jurisdiction  over  title  to  lands 
in  another,  and  applies  to  the  records  and  proceedings  of  the  courts 
only  so  far  as  they  have  jurisdiction.*^  But  a  court  of  equity  has 
the  power,  although  it  seldom  exercises  it,  to  make  a  decree  com- 


c.  Thomas,  89  Ala.  294,  7  So.  762,  18  50    L.R.A.(N.S.)    U36i    Wimer  «. 

A.  S.  R.  119.  Wimer,  82  Va.  890,  5  S.  E.  536,  3  A. 

8.  Carr  v.  Lewis  Coal  Co.,  96  Mo.  S.  R.  126. 

149,  8  S.  W.  907,  9  A.  S.  R.  328;  Dav-  Note:  Ann.  Cos.  1912B  991. 

enport  u.  Gannon,  123  N.  C.  362,  31  13.  Taylor  v.  Hulett,  15  Idaho  265, 

S.  E.  858,  68  A,  S.  R.  827;  Conant  u.  97  Pac.  37,  19   L.R.A.(N.S.)  535; 

Deep  Creek,  etc.,  Valley  Irr.  Co.,  23  Conant  v.  Deep  Creek,  etc.,  Valley  Irr. 

Utah  627,  6G  Pae.  188,  90  A.  S.  R.  721.  Co.,  23  Utah  627,  66  Pac.  188,  90  A. 

Notes:  76  Am.  Dee.  666;  6  A.  S.  R.  S.  R.  721. 

182;  90  A.  S.  R.  725  ;  21  Ann.  Cas.  14.  Ophir  Silver  Min.  Co.  v.  Supe- 

1313.                               ■  rior  Ct.,  147  Cal.  467,  82  Pae  70,  3 

9.  Columbia  Nat.   Sand  Dredging  Ann.  Cas.  340;  Page  v.  McKee,  3 
Co.  V.  Morton,  28  App.  Cas.  (D.  C.)  Bush  (Ky.)  335,  96  Am.  Dec.  201. 
288,  8  Ann.  Cas.  511,  7  L.R.A.(N.S.)  15.  "West  Point  Min.  etc.,  Co.  t.. 
U4;  Brady  v.  Brady,  161  N.  C.  324,  AUen,  143  Ala.  547,  39  So.  351,  111 
77  S.  E.  235,  4A  L.R.A.(N.S.)  279.  A.  S.  R.  60,  5  Ann.  Cas.  532. 

Notes:  76  Am.  Dec.  666;  22  A.  S.  Note:  87  Am.  Dee.  300. 

R.  22.  16.  Farmers  Loan  etc.,  Co.  v.  Postal 

10.  Brady  v.  Brady,  161  N.  C.  324,  Tel.  Co.,  55  Conn.  334,  11  Aa  184,  3 
77  S.  E.  235,  44  L.R.A.(N.S.)  279.  A.  S.  R.  53;  Eaton  ti.  McCall,  86  Me. 

11.  Notes:  22  A.  S.  R.  22;  29  A.  S.  346,  29  AU.  1103,  41  A.  S.  R.  561. 
R.  59.  IV.  Lindley  v.  O'Reilly,  50  N.  J.  L. 

12.  Johnson  v.  Kimbro,  3  Head  636,  15  AtL  379,  7  A.  S.  R.  I 
(Tenn.)  657,  75  Am.  Dee.  781;  Holt  L.R.A.  79. 

tf.  Gaergoin,  (Tex.)  103  SL  W.  10, 
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pelling  a  mortgagor  over  whom  it  has  jurisdiction,  to  make  a  con- 
veyance of  the  mortgaged  premises,  after  failure  to  pay  the  amount 
ascertained  to  be  due,  within  the  time  fixed  by  a  decree  of  the  court, 
which  should  not  be  less  than  Uie  statutory  period  allowed  for  redemp- 
tion in  the  place  where  the  land  is  ffltuated.  The  English  chancery 
courts,  regarding  the  right  to  redeem  as  a  mere  personal  right,  and 
the  decree  for  a  foreclosure,  a  decree  in  personam,  have  often  decreed 
the  foreclosure  of  mortgages  on  lands  beyond  the  jurisdiction  of  the 
courts.^®  A  court  of  equity  has  no  junsdiction  to  restrain  acts  of 
trespass  on  lands  in  another  state  where  the  principal  fact  involved 
and  upon  which  the  right  to  exercise  the  restraint  depends  is  that  of 
title  to  the  land,  even  though  the  necessary  parties  are  properly 
before  it.** 

98.  Actions  for  Injury  to  Real  Property. — The  authorities  gener- 
ally, althoiigh  sometimes  reluctantly,  hold  that  an  action  to  recover 
damages  for  injuries  to  real  property  is  a  local  and  not  a  transitory 
action,  and  therefore  must  be  brought  in  the  forum  wherein  the 
land  is  situated.'**  While  sometimes  the  rule  has  been  applied  merely 
to  trespass  quare  clausum  fregit  and  not  to  an  action  on  the  case  to 
recover  for  an  indirect  or  consequential  injury  due  to  negligence 
on  'the  part  of  the  defendant,  Ihis  distinction  has  been  repudiated 
in  other  cases  and  the  broad  rule  followed  that  all  actions  for  injury 
to  real  estate  must  be  brought  in  the  state  where  the  land  is  situated.* 
The  rule  of  law  which  the  courts  will  enforce  in  this  class  of  cases," 
when  objection  is  duly  and  seasonably  made,  is  waived  by  the  plaintiff 
when  he  brings  the  action,  and  by  the  defendant  if  he  pleads  generally 
and  goes  to  trial  without  insisting  upon  its  benefits.'  The  rule  that 
actions  for  trespass  to  real  property  must  be  brought  in  the  state 
where  the  land  is  situated  has  not  met  with  universal  approval,  but' 


18.  HcTighe  v.  Macon  Const  Co.,  son,  83  Ohio  St.  13,  93  N.  £.  260,  21 
94  Qa.  306,  21  S.  E.  701,  47  A.  S.  R.  Ann.  Cas.  1313;  Morris  v,  Missouri 
153,  32  LJI.A.  208;  Eaton  v.  McCaU,  Pac.  Ry.  Co.,  78  Tex.  17,  14  S.  W. 
86  Me.  346,  29  Atl.  1103,  41  A.  S.  E.  228,  22  A.  S.  R.  17,  9  L.R.A.  349. 
561.  Notes:  60  A.  S.  R.  430;  19  L.RA. 

19.  Colombia  Nat.  Sand  Diedging  (N.S.)  535  ;  44  L.R.A.(N.S.)  267  ;  3 
Co.  V.  Morton,  28  App.  Caa.  (D.  C.)  Ann.  Cas.  344  ;  21  Ann.  Cas.  1313. 
288,  8  Ann.  Cas.  511,  7  LJaA.(N.S.)     1.  Ophir  SDver  Min.  Co.  tJ.  Superior 
114  and  note.  Court,  147  Cal.  467,  82  Pac.  70,  3 

20.  Ophir  Silver  Min.  Co.  v.  Supe-  Ann.  Cas.  340;  Brisbane  v.  Pennsyl- 
rior  Ct.,  147  Cal.  467,  82  Pac.  70,  3  vania  R.  Co.,  205  N.  Y.  431,  98  N.  E. 
Ann.  Cas.  340;  Baltimore  v.  Meredith  752,  Ann.  Cas.  1913E  593,  44  L.R.A. 
etc..  Turnpike  Co^  104  Md.  351,  65  (N.S.)  274;  Pittsburg^i,  etc.,  R.  Co.  v. 
Atl.  35,  10  Ann.  Cas.  35;  Brisbane  v.  Jackson,  83  Ohio  St  13»  93  N.  S.  260, 
Pennsylvania  R.  Co.,  205  N.  Y.  431,  21  Ann.  Cas.  1313. 

98  N.  E.  752,  Ann.  Cas.  1913E  593     Note:  44  L.R.A.(N.8.)  267. 
and  note,  44  Lil.A.(N.S.)  274;  Thay-      2.  Sentenis  v.  Ladew,  140  N.  T.  463, 
er  V.  Brooks,  17  Ohio  489,  49  Am.  Dec.  35  N.  E.  650,  37  A.  8.  R.  609. 
474;  Pittsbargfa,  etc.,  R.  Co.  v.  Jack-     Note:  42  A.  S.  B.  124. 
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OQ  the  confxary  haa  been  severely  criticised  and  expressly  repudiated 
by  some  courts  and  abrogated  by  some  legislatures.  The  rule  can- 
not be  sxistained  by  reason,  and  frequently  the  courts,  if  unable  to 
evade  it  by  distinguishing  the  present  case  from  those  in  which  the 
rule  is  followed,  will  have  Uieir  decision  on  the  doctrine  of  stare 
decisis.  Every  argument  founded  on  practical  considerations  against 
entertaining  jurisdiction  of  actions  for  injuries  to  lands  lying  in 
another  state  could  be  urged  as  to  actions  on  contracts  executed  or 
for  personal  torts  committed  out  of  the  state,  at  least  where  ihe 
subject-matter  of  the  transaction  is  not  witiun  the  state.* 

99.  Damage  to  Land  within  State  Caused  by  Act  outside  State. — 
It  has  long  been  a  familiar  rule  of  the  criminal  law  that  when  an 
offense  grows  out  of  an  act  or  acts  begun  in  one  county  or  state,  and 
completed  in  another,  such  offense  shall  be  deemed  ta  have  been 
committed  in  either  county  or  state,  and  may  be  dealt  with  in  a  court 
of  competent  jurisdiction  in  either  in  the  same  manner  as  if  actually 
and  wholly  committed  therein.  This  rule  has  been  applied  to  injuries 
to  real  estate  sustained  in  one  jurisdiction  from  an  act  committed  in 
another  jurisdiction.  While  at  common  law  and  sometimes  by  stat- 
ute, an  action  for  injury  to  real  property  is  made  local,  and  must, 
therefore,  as  a  general  rule,  be  brought  in  the  county  in  which  the 
land  is  situated,  this  rule  is  not  to  be  arbitrarily  enforced  where  the 
injury  to  the  real  estate  results  from  a  cause  arising  or  an  act  occur- 
ring in  another  county  or  state;  for  in  such  a  case  tiie  law  seems  to 
allow  the  owner  of  the  real  estate  the  right  to  elect  whether  he  will 
sue  in  the  county  or  state  where  the  land  lies,  or  in  that  in  which 
the  act  causing  the  injury  was  committed.* 

100.  Action  Based  on  Contract  Concerning  Real  Property. — ^The 
rule  that  one  state  will  not  take  jurisdiction  of  an  action  concerning 
real  property  situated  in  another  state  is  the  necessary  result  of  the 
independence  of  distinct  sovereignties,  and  it  is  absolutely  incom- 
patible with  the  equality  and  exclusiveness  of  the  sovereignty  of  dif- 
ferent states  or  nations  that  any  one  nation  should  be  at  liberty  to 
exercise  dominion  over  property  within  the  territory  of  another  state. 
But  while  this  is  true,  it  is  undoubtedly  well  settled  that  in  cases  of 
fraud,  trust>  or  contract,  courts  of  equity  will,  whenever  jurisdiction 

8.  Little  V.  Chicago,  St.  P.  M.  &  0.  4,  Taylor  v.  Hulett,  15  Idaho  265, 
Ry.  Co.,  65  Minn.  48,  67  N.  W.  846,  97  Pao.  37,  19  L.R.A.(N.S.)  535; 
60  A.  S.  R.  421,  33  L-RA.  423.  See  Smith  v.  Southern  R.  Co.,  136  Ky. 
also  Brisbane  t>.  Pennsylvania  R.  Co.,  162,  123  S.  W.  678,  26  L.R.A.(N.S,) 
205  N.  Y.  431,  98  N.  E.  752,  Ann.  Cas.  927;  Thayer  v.  Brooks,  17  Ohio  489, 
1913E  593,  44  L.R.A.{N.8.)  274,  49  Am.  Dee.  474;  Pittsbnrgh,  C.  C.  A 
wherein  the  majority  rule  is  criticised  St.  L.  Ry.  Co.  v.  Jackson,  83  Ohio  St 
but  foUowed.  13,  93  N.  £.  260,  21  Ann.  Cas.  1313. 

Note:  3  Ann.  Caa.  344.  N.ctKi  19  LJl.A.(K.S.)  535. 
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ovtf  the  parties  has  been  acquired,  administer  full  relief,  withoat 

regard  to  the  nature  or  situation  of  the  property  in  which  the  con- 
troversy had  its  origin,*  and  even  where  the  relief  sought  consists 
in  a  decree  for  the  conveyance  of  property  which  lies  beyond  the  con- 
trol of  the  court,  provided  it  can  be  reached  by  the  exercise  of  its 
powers  over  the  person,  and  the  relief  asked  is  of  such  a  nature  as  the 
court  is  capable  of  administering.'  But  as  to  these  cases  it  must  be 
borne  in  mind  that  the  decrees  of  the  foreign  court  do  not  directly 
affect  the  land,  but  operate  upon  the  person  of  the  defendant,  and  if 
the  relief  asked  cannot  be  administered  by  a  decree  in  p^sonam, 
without  going  further  and  acting  upon  the  land,  the  court  will  refuse 
to  entertain  the  bill.'  The  distinction  is  clearly  this,  that  where  the 
decree  is  to  aSed  the  lands  directly^  as  in  the  case  of  a  suit  brought 
to  divide  lands  in  another  state,  there  the  court  would  not  have  juri»> 
diction,  because  the  process  could  not  be  effectual.  But  where  the 
decree  is  to  affect  only  the  person  of  the  defendant,  in  order  to  a 
complete  execution  of  it,  if  the  plaintiff  succeed,  it  is  clear  that  juris- 
diction thereof  may  be  entertained.*  It  is  of  course  indispensable 
that  the  court  have  jurisdiction  of  the  parties,  for  the  basis  of  the 
power  of  equity  to  affect  the  subject-matter  beyond  the  limits  of  its 
jurisdiction  in  any  way  is  its  power  to  act  in  personam;*  but  it 
makes  no  difference  whetiier  the  defendant  ia  actually  domiciled,  or 


5.  Allen  v.  Buchanan,  97  Ala.  399,  Dee.  543;  Burnley  v.  Stevenson,  24 
U  So.  777,  38  A.  S.  R.  187;  Columbia  Ohio  St.  474,  15  Am.  Rep.  621;  John- 
Nat.  Sand  Predging  Co.  v.  Morton,  28  son  v.  Kimbro,  3  Head  (Tenn.)  557, 
App.  Cas.  (D.  C.)  288,  8  Ann.  Cas.  75  Am.  Dec.  781;  Holt  v.  Querguin, 
511,  7  L.R.A.(N.S.)  114  and  note;  (Tex.)  163  S.  W.  10,  50  L.R.A.(N.S.) 
Haves  v.  O'Brien,  149  lU.  403,  37  N.  1136;  Wimer  v.  Wimer,  83  Va.  890, 
E.  73,  23  LJl.A.  555;  Hayden  v.  Yale,  5  S.  E.  536,  3  A.  S.  R.  126. 

45  La.  Ann.  362,  12  So.  633,  40  A.  S.  Note:  67  Am.  Dee.  95. 
R.  232  and  note;  Blanchard  v.  Russell,  7.  Allen  v.  Buchanan,  97  Ala.  399, 
13  Mass.  1,  7  Am.  Dec.  106;  Lindley  11  So.  777,  38  A.  S.  R.  187;  Lindley 
V.  O'Reilly,  50  N.  J.  L.  636,  15  Atl.  r.  O'Reilly,  50  N.  J.  L.  636,  15  Aa 
379,  7  A.  8.  R.  802,  1  L.R.A.  79;  379,  7  A.  S.  R.  802,  1  L.R.A.  79; 
Gardner  v.  Ogden,  22  N.  Y.  327,  78  Bollock  tJ.  BuUook,  52  N.  J.  Eq.  561, 
Am.  Dec.  192  and  note;  Schmaltz  v.  30  Atl.  676,  46  A.  S.  B.  528,  27  L.R.A. 
York  Mfg.  Co.,  204  Pa.  St.  1,  53  AtL  213;  Burnley  v.  Stevenson,  24  Ohio 
522,  93  A.  S.  R.  782,  59  L.R.A.  907;  St.  474,  15  Am.  Rep.  621;  Wimer  v. 
Wimer  v.  Wimer,  32  Va.  890,  5  S.  E.  Wimer,  82  Va.  890,  5  S.  E.  536,  3 
536,  3  A.  S.  R.  126.  A.  S.  R.  126. 

Notes:  6  A.  S.  R.  189;  93  A.  S.  R.  Notes:  67  Am.  Dec.  95;  111  A,  8. 
794.  R.  62. 

6.  Campbell  v.  W.  M.  Ritter  Lnm-  8.  Campbell  v.  W.  M.  Bitter  Lum- 
ber Co.,  140  Ky.  312, 131  S.  W.  20, 140  ber  Co.,  140  Ky.  312,  131  S.  W.  20, 
A.  S.  R.  385;  Blanchard  v,  Russell,  13  140  A.  S.  R.  385;  Wimer  v.  Wuner,  82 
Mass.  1,  7  Am.  Dec.  106;  Newton  tJ.  Va.  890,  5  S.  E.  536,  3  A.  S.  R.  126. 
Bronson,  13  N.  Y.  587,  67  Am.  Dec     Note:  67  Am.  Dec.  95. 

89;  Mitchell  IT.  Bunch,  2  Paige  (N.  Y.)     9.  Johnson    v.   Kimbro,   3  Head 
606,  22  Am.  Dec.  669;  Ward  «.  Arro-.  (Tenn.)  557,  75  Am.  Dec  78L 
dondo,  Hopkins  (N.  T.)  213,  14  Am.     Note:  67  Am.  Dee.  96. 
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is  temporarily  within  the  juriediction  at  the  time  of  the  service  of 
the  process  to  appear  and  answer  the  plaintiff's  demand.*^  With  the 
exception  of  actions  hj  remote  grantees  for  breach  of  covenant,  any 
claim  based  on  a  contract  in  relation  to  real  property  is  transitory, 
and  not  local,  and  therefore  may  be  maintained  in  a  state  other  than 
that  in  which  the  land  is  situated;  accordingly  an  action  by  a 
lessor  against  a  lessee  for  waste  may  be  maintained  in  a  state  oUier 
than  that  in  which  the  land  is  situated,  as  the  gist  of  the  action  is 
for  breach  of  contract;  and  the  isame  rule  woiidd  hold  good  in  an 
action  to  recover  rent.** 

101.  Actions  Based  on  Foreign  Statutes  Generally. — ^It  is  familiar 
law  that  statutes  do  not  extend,  ex  propria  vigore,  beyond  the  bound- 
aries of  the  state  in  which  they  are  enacted.  If  they  are  merely  penal, 
they  cannot  be  enforced  in  another  state.**  If  they  furnish  merely 
a  local  remedy  for  the  invasion  of  a  recognized  right  whidi  is  pro- 
tected elsewhere  in  other  ways^  they  cannot  be  given  effect  in  another 
jurisdiction.  The  fundamental  question  is  whether  there  is  a  sub- 
stantive right  originating  in  one  state,  and  a  corresponding  liability 
which  follows  the  person  against  whom  it  is  sought  to  be  enforced 
into  another  state.  Such  a  right,  arising  under  the  common  law,  is 
enforceable  everywhere;  such  a  right,  arising  under  a  local  statute, 
will  be  enforced  ex  comitate  in  another  state  unless  there  is  a  good 
reason  for  refusing  to  enforce  it.  It  will  be  enforced,  not  because  of 
the  existence  of  the  statute,  but  because  it  is  a  right  which  the  plaintiff 
legitimately  acquired,  and  which  still  belongs  to  him.  If  the  statute 
creating  the  right  is  against  the  policy  of  the  law  of  the  state  in 
which  it  is  sought  to  be  enforced,  that  is  a  sufficient  reason  for  refus- 
ing to  enforce  the  right  there.  In  such  a  case,  it  will  not  be  considered 
a  right; "  and  if  the  enforcement  of  a  statutory  right  in  the  manner 
proposed  will  work  injustice  to  its  citizens,  considerations  of  comity 
do  not  require  the  recognition  of  it  by  the  courts  of  that  state.** 

102.  Action  for  Tort  Based  on  Foreign  Statute. — ^The  general  rule 
is  that  actions  for  personal  torts  are  transitory  in  their  nature,  and 
may  be  brought  wherever  the  wrongdoer  may  be  found,  and  juris- 
diction of  bis  person  can  be  obtained.  As  to  torts  which  give  a  right 

10.  MitcheU  v.  BuDcb,  2  Paige  (N.  (N.S.)  267. 


11.  Note:  44  L.R.A.(N.S.)  267.        «.  Boston  &  M.  R.  Co.,  77  N.  H.  151, 

12.  CampbeU  v.  W.  M.  Bitter  Lum-  89  Atl.  482,  Ann.  Cas.  1914C  714. 
ber  Co.,  140  Ky.  312,  131  S.  W.  20,      Note:  59  A.  S.  R.  869. 


13.  Sheppard    d.    Coenr   D'Alene     Note :  69  A.  S.  B.  869. 
Lnmber  Co.,  62  Wash.  12,  112  Fac.     16.  Howarth  v.  Lombard,  175  Masi. 
932,  Ana.  Cas.  1912C  909,  44  L£.A.  ^70, 66  N.  E.  888, 49  L.BA.  301. 
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Y.)  606,  22  Am.  Dee.  669. 
Note:  6  A.  S.  B.  189. 


14.  Howarth  t).  Lombard,  176  Mass. 
570,  56  N.  E.  888,  49  L.R.A.  301;  Hill 


140  A.  S.  R.  385. 
Note:  44  L.R.A.(N.S.)  267. 


15.  Howarth  v.  Lombard,  175  Mass. 
570, 56  N.  E.  888,  49  L.R.A.  301. 
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of  action  at  common  laWj  this  rule  has  never  been  questioned,  and 
there  seems  to  be  no  reason  why  the  transitory  character  of  the  action, 
or  the  jurisdiction  of  the  courts  of  another  state  to  entertain  it,  can 
in  any  manner  be  affected  by  the  question  whether  the  right  of  action 
is  statutory  or  common  law.  In  actions  ex  contractu  there  is  no  such 
distinction,  and  there  is  no  good  reason  why  any  different  rule  should 
be  f^pUed  in  actions  ex  delicto.  Whenever  by  either  common  law 
or  statute  a  right  of  action  has  become  fixed  and  a  legal  liability 
incurred,  that  liability,  if  the  action  is  tranmtory,  may  be  enforced, 
and  the  right  of  action  pursued,  in  the  courts  of  any  state  which  can 
obtain  jurisdiction  of  the  defendant,  provided  it  is  not  against  the 
public  poHcy  of  the  laws  of  the  state  where  it  is  sought  to  be  enforced.*^ 
Accordingly  a  statutory  action  for  death  by  wron^ul  act  is  transitory 
in  its  nature  and  may  be  maintained  in  any  jurisdiction  wheron  its 
enforcement  is  not  contrary  to  public  policy.** 

103.  Action  to  Enforce  Statutory  Liability  of  Stockholder  In  For- 
eign Corporation. — There  is  some  apparent  confusion  in  the  cases  con- 
cerning the  jurisdiction  of  an  action  to  enforce  a  statutory  liability 
of  a  stockholder  of  a  foreign  corporation  for  the  debts  of  the  coi^ 
poration.  If  this  liability  is  of  such  a  nature  as  to  call  for  local  pro- 
ceedings in  the-  state  where  the  corporation  is,  in  order  to  adjust 
equities,  such  proceedings  must  be  had,  and  it  cannot  be  made  effectual 
without  them.  But  after  such  proceedings,  and  an  adjustment  of 
the  rights  and  liabilities  of  the  corporation,  of  creditors,  and  of  stock- 
holders, collection  can  be  made  from  stockholders  wherever  they  are 
found.  If  the  right,  by  the  terms  of  the  statute  creating  it,  is  to  be 
enforced  by  prescribed  proceedings  within  the  state,  the  right  is 
limited  by  the  statute  and  can  only  be  enforced  in  accordance  with 
the  statute;  and  if  it  is  of  such  a  kind  that,  with  a  due  regard  for 
the  interests  of  the  parties,  a  proper  remedy  can  be  given  only  in 
the  jurisdiction  where  it  is  created,  it  will  not  be  enforced  elsewhere. 
Accordingly,  where  a  statute  plainly  requires  the  equities  of  all  stock- 
holders as  between  themselves  to  be  worked  out  in  »  single  salt  in 
equity  at  the  home  of  the  corporation,  and  the  contribution  of  all 
stockholders  accumulated  in  the  action  to  be  treated  as  one  fund,  to 
be  administered  for  the  benefit  of  all  creditors  in  proportion  to  the 
respective  claims  a^inst  the  corporation  us  established  in  such  action, 
the  courts  of  a  state  other  than  that  in  which  the  corporation  is 
situated  have  no  jurisdiction  of  an  action  to  enforce  a  stockholder's 
liability.** 

17.  Cincinnati,  H.  &  D.  B.  Co.  «.  Me-  S.  W.  431,  59  Am.  Rep.  9:  Enigfat  v. 
MnUen,  117  Ind.  439,  20  N.  £.  287, 10  West  Jersey  R.  Co^  108  Pa.  St.  250, 
A.  S.  R.  67;  Herriek  v.  Minneapolis,  &  56  Am.  Rep.  200. 
St.  L.  Ry.  Co.,  31  Minn.  11,  18  N.  W.     18.  See  Death. 
275,  47  Am.  Rep.  771;  St.  Joseph  F.     19.  See  Cobporatiovs,  mU0,  pp.  369 
ft  M.  Ins.  Co.  «.  Leiand,  90  Mo.  177,  2  «t  Mg-  416. 
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104.  Concurrent  Jurisdiction  over  Boundary  Waters. — Concurrent 
jurisdiction  over  boundary  ^ters  is  presumed  to  exist  by  the  law 
of  nations  and  by  public  law  in  tiie  absence  of  some  written  law  to 
the  contrary.  Hence  federal  statutes  granting  concurrent  jurisdiction 
over  boundary  waters  to  the  states  bordering  on  ihe  same  confer  no 
new  rights  but  merely  declare  or  confirm  the  existing  public  law.*' 
The  courts  have  refrained  from  giving  a  full  and  comprehensive 
definition  of  the  term  "concurrent  jurisdiction."  Very  goierally 
speaking,  the  term  refers  to  that  authority  commonly  exercised  con- 
currently upon  water  divided  by  the  boundary  hne  between  two 
countries,  according  to  the  public  law  as  recognized  in  this  country 
at  the  time  the  use  of  the  term  became  common  in  our  legislative 
history.  It  relates  to  matters  at  least  in  some  way  connected  with 
the  use  of  the  water  for  navigable  purposes,  to  things  afloat,  or  in 
some  legitimate  sense  on  the  water — things  difficult  to  deal  with  if 
it  were  necessary  to  determine  in  each  instance  of  the  exercise  of 
jurisdiction  the  precise  location  of  the  particular  act  involved  as 
regards  the  boundary  line.^  But  it  does  not  include  the  right  to 
regulate  the  enjoyment,  by  the  people  of  one  state  within  its  domain, 
of  rights  incident  to  their  situation,  such  as  the  right  to  navigate  or 
fish.  It  does  not  wapower  one  state  to  spread  its  mere  police  regula- 
tions over  territory  of  another,  regulating  the  sovereign  property  right 
of  the  latter  in  or  to  the  water  flowing  over  such  territory,  or  to  the 
fish  therein  or  fowls  thereon,  which  it  holds  in  trust  for  the  entire 
people.  Accordingly  it  does  not  extend  to  the  right  of  one  state  by 
legislative  enactment  to  govern  the  fishery  rights  of  the  people  in 
a  foreign  jurisdiction.'  Concurrent  jurisdiction  does  not  extend  to 
permanent  structures  attached  to  the  river  bed  and  within  the  bound- 
ary of  one  of  the  other  states.*  Hence  a  state  on  one  side  of  a 
boundary  river  has  no  jurisdiction  of  an  action  to  abate  a  nuisance 
consisting  of  a  permanent  object  in  the  river  or  over  the  river  beyond 
its  boundary  line.^  Jurisdiction  of  the  person  is  acquired  by  the 
courts  of  one  state  by  the  service  of  process  on  a  prason  who  at  the 
time  is  on  a  boundary  river  below  the  low  water  mark  of  the  oppo- 
site shore.*  An  action  to  recover  damages  for  death  caused  by 
negligence  on  a  boundary  river  may  be  brought  in  either  juris* 

20.  Roberts  «.  Fnllerton,  117  Wis.  24  S.  Ct.  322,  48  U.  S.  (L.  ed.)  670, 

222,  93  N.  W.  IIU,  65  L.R.A.  953.  66  L.R.A.  833;  Back  v.  EUenbolt,  84 

As  to  the  territorial  extent  and  la.  394,  51  N.  W.  22,  15  UR.A.  187; 

bonndaries  of  states,  see  States.  Roberts  v.  FuUerton,  117  Wis.  222, 

1.  Beck  V,  EUenbolt,  84  la.  394,  51  93  N.  W.  lUl,  65  L.R.A  953. 

K.  W.  22,  15  L.R.A.  187;  Roberts  v.  4.  Roberts  o.  FuUerton,  U7  Wis. 

FuUerton,  117  Wis.  222,  93  N.  W.  1111,  222,  93  N.  W.  1111,  65  LJI.A.  953. 

65  L.R.A.  953.  5.  Wedding  v.  Meyler,  192  XJ.  S. 

2.  Roberts  v.  FuUerton,  117  Wis.  573,  24  S.  Ct  322,  48  U.  S.  (I^  ed.) 
222,  93  N.  W.  Ull,  65  L.R.A.  953.  570,  66  L.RA.  833. 

S.  Weddinr  «.  Meyler,  192  U.  8. 573, 
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diction^  and  the  statutes  in  the  jurudiction  where  on  action  is  brought 
will  control  alUiougb  the  accident  in  fact  occurred  beyond  the  bound* 
ary  line.'  Concurrent  jurisdiction  extends  only  to  the  body  of  the 
stream  which  constitutes  a  common  highway  of  commerce,  and  not 
to  the  interlacing  unnavigahle  water  belts,  streams,  and  streamlets 
which  emerge  from  the  main  body,  and  make  their  way  inland  so 
as  to  come  within  the  body  of  the  counties ;  over  such  waters  the  state 
within  which  they  are  found  has  exclusive  jurisdiction.' 


Conflict  of  JuriBdiction 

105.  Exdusiveness  of  Jurisdiction  Generally. — ^It  is  a  familiar  prin- 
ciple  that,  when  a  court  of  competent  jurisdiction  acquires  jurisdic- 
tion of  the  subject-matter  of  a  case,  its  authority  continues,  subject 
only  to  the  appellate  autiiority,  until  the  matter  is  finally  and  com- 
pletely disposed  of ;  and  no  court,  of  co-ordinate  authority  is  at  lib- 
erty to  interfere  with  its  action.'  This  doctrine  is  applicable  both  to 
civil  cases,  and  to  criminal  prosecutions.*  The  principle  is  essential  to 
the  proper  and  orderly  administration  of  the  laws;  and  while  its 
observance  might  be  required  on  the  grounds  of  judicial  comity 
and  courtesy,  it  does  not  rest  upon  such  considerations  exclusively, 
but  is  enforced  to  prevent  unseemly,  expensive  and  dangerous  conflicts 
of  jurisdiction  and  of  process.  If  interference  may  come  from  one 
side,  it  may  from  the  other  also,  and  what  is  begun  may  be  recipro- 
cated indefinitely.*'  An  essential  condition  of  the  application  of  the 


6.  Sanders  v.  St.  Loais,  etc.,  Anchor  8  A.  S-  R.  261;  Chapin  v.  James,  11  R. 
Line,  97  Mo.  26,  10  S.  W.  595,  3  I.  86,  23  Am.  Kep.  412;  Spiller  ti. 
L.R.A.  390.  WeUs,  96  Va.  598,  32  S.  E.  46,  70  A. 

7.  Little  «,  Green,  144  la.  492,  123  S.  R.  878;  State  t>.  Fredlock,  52  W. 
N.  W.  367,  25  LJt.A.(N.S.)  649  and  Va.  232,  43  S.  E.  153,  94  A.  S.  R.  932; 
note.  Prewett  v.  Citizens'  Nat.  Bank  of 

8.  Sharon  v.  Terry,  36  Fed.  337,  1  Parkeraburgh,  66  W.  Va.  184,  66  S.  B. 
L.R.A.  572;  Q&j  v.  Bherfield  Coal  ft  231,  135  A.  S.  R.  1019. 

Iron  Co.,  94  Ala.  303,  10  So.  353,  33  Notes:  29  A.  S.  R.  310;  49  A.  8.  R. 

A.  S.  R.  122,  16  L.R.A.  664;  Swope  932  ;  70  A.  8.  R.  881;  94  A.  S.  R. 

V.  Swope,  173  Ala.  157,  55  So.  418,  947;  1  L.R.A.  573: 1  Ann.  Cas.  409. 

Ann.  Cas.  1914A  937;  Doagau  «.  Sn-  9.  Ewing  v.  MallisoD,  65  Kan.  484, 

perior  Court,  149  Gal.  98,  84  Pac.  767,  70  Pac  369,  93  A.  S.  R.  299. 

117  A.  S.  R.  119;  Plume  ft  Atwood  10.  Qay  v.  BrierSeld  Coal  &  Iron 

Mfg.  Co.  V.  Caldwell,  136  HI.  163,  26  Co.,  94  Ala.  303,  11  So.  353,  33  A.  S. 

N.  E.  599,  29  A.  S.  R,  305;  Wells  v.  R.  122,  16  L.R.A.  564;  Ewing  v.  Mal- 

Montcalm  Gircoit  Judge,  141  Mich.  58,  liaon,  65  Ean.  484,  70  Pae.  369,  93 

104  N.  W.  318, 113  A.  B.  R.  520;  Leigh  A.  8.  R.  299;  WeUs  «.  Montcalm  Cii^ 

V.  Green,  62  Neb.  344,  86  N.  W.  1093,  cuit  Judge,  141  Mich.  58,  104  N.  W. 

89  A.  S.  R.  751;  Parsons  Min.  Co.  v.  318,  113  A.  S.  R.  520:  Spiller  v. 

McCline,  17  N.  M.  694,  133  Pac  1063,  WelU,  96  Va.  598,  32  S.  E.  46,  70 

47  L.R.A.(N.S.)  744;  Merrill  v.  Lak%  A.  S.  R.  878;  State  «.  Fredloeb,  52  W. 

16  Ohio  373,  47  Am.  Dec.  377;  Barton  Va.  232,  43  8.  E.  153,  94  A.  S.  S.  933, 
Saunders,  16  Ore.  &1,  16  Pae.  921, 
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rule  &s  to  priority  of  jurisdiction  is  that  the  first  suit  shall  aCFord  the 
plaintiff  in  tiie  second  an  adequate  and  complete  opporfcunify  for  the 
adjudication  of  his  rights,  for  the  rule  that  the  court  first  acquiring 
jurisdiction  retains  it  to  the  end  must  yield  to  the  higher  principle 
which  accords  to  every  citizen  the  right  to  have  a  hearing  before  a 
court  of  competent  authority.^'  There  is  nothing  in  the  nature  of 
jurisdiction,  as  applied  to  courts,  which  renders  it  exclusive.  Juris- 
diction is  not  a  right  or  privilege  belonging  to  a  judge,  but  an  author- 
ity or  power  to  do  justice  in  a  given  case,  when  it  is  brought  before 
him;  and  the  mere  grant  of  jurisdiction  to  a  particular  co^rt,  without 
any  words  of  exclusion,  does  not  oust  any  other  court  of  the  powers 
which  it  before  possessed.**  But  the  legislature  of  a  state  may,  in  tb« 
absence  of  constitutional  restrictions,  vest  occlusive  jurisdiction  in 
certain  courts  over  a  specified  class  of  cases.** 

106.  Priority  in  Obtaining  Jurisdiction. — ^The  court  which  first 
acquires  the  lawful  jurisdiction  of  specific  property  by  the  seizure 
thereof,  or  by  the  due  commencement  of  a  suit  from  which  it  appears 
that  it  is  or  will  become  necessary  to  a  determination  of  the  contro- 
versy involved  or  to  the  enforcement  of  the  judgment  or  decree  therein 
for  the  court  to  seize,  to  charge  with  a  Hen,  to  sell,  or  to  exercise  other 
like  dominion  over  the  property,  thereby  withdraws  that  property 
from  the  jurisdiction  of  every  other  court  so  far  aa-  it  is  necessary 
to  accomplish  the  purpose  of  the  suit,  and  that  court  is  entitled  to 
i-etain  such  control  as  is  requisite  to  effectuate  its  final  judgment 
or  decree  therein,  free  from  the  interference  of  every  other  tribunal." 
The  rule  has  no  reference  to  the  supremacy  of  one  tribunal  over  the 
otiier,  nor  to  the  superiority  in  rank  of  the  respective  claims  in  behalf 
of  which  the  conflicting  jurisdictions  are  invoked.  It  simply  demands 
as  a  matter  of  necessity,  and  therefore  of  comity,  that  when  the  object 
of  the  action  requires  the  control  and  dominion  of  the  property 
involved  in  the  litigation,  that  court  which  first  acquires  possession, 
or  that  dominion  which  is  equivalent,  draws  to  itself  the  exclusive 

11.  SpUler  V.  Wells,  96  Va.  598,  32  Reynolds,  209  Mo.  161, 107  S.  W.  487, 
S.  E.  46,  70  A.  S.  R.  878.  123  A.  S.  R.  468,  14  Ann.  Caa.  198, 

Note:  Ann.  Cas.  1912A  150.  15  L.R.A.(N.S.)  963;  Leigrh  v.  Green, 

12.  Burns  v.  Smith,  21  Mont.  251,  53  62  Neb.  344,  86  N.  W.  1093,  89  A.  S. 
Pac.  742,  69  A.  S.  B.  653;  Lamberton  B.  751;  ParBons  Min.  Co.  v.  McCiare, 
V.  Pereles,  87  Wis.  449,  58  N.  W.  776,  17  N.  M.  694, 133  Pac  1063,  47  L.R.A. 
23  L.R.A.  824.  (N.S.)  744;  Eeisner  r.  Gulf  C.  ft  S. 

13.  MiU  V.  Brown,  31  Utah,  473,  88  F.  Rj.  Co.,  89  Tex.  656,  36  S.  W.  53, 
Pac.  609,  120  A.  S.  R.  935.  59  A.  S.  R.  84,  33  L.R.A.  171;  SpUler 

14.  Williams  v.  Neely,  134  Fed,  1,  v.  Wells,  96  Va.  598,  32  S.  E.  46,  70 
67  C.  C.  A.  171,  69  L.R.A.  232;  Yoang  A.  S.  R.  878  and  note;  State  ».  Fred- 
V,  HamUton,  135  Ga.  339,  69  S.  E.  593,  lock,  52  W.  Va.  232,  43  S.  B.  153,  94 
Ann.  Cas.  1912A  144,  31  L.R.A.(N.S.)  A.  S.  R.  932. 

1057;  Crosby  v.  Spear,  98  Me.  542,  Notes:  29  A.  S.  R.  311;  70  A.  S.  B. 
67  Ati.  881,  99  A.  S.  R.  424;  State  v.  881;  Ann.  Cas.  1912A  150. 
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right  to  dispose  of  it,  for  the  purposes  of  its  jurisdiction.**  But  this 
general  statement  leaves  open  the  question  as  to  when,  and  under 
what  circumstances,  tJie  jurisdiction  of  the  first  court  does  in  fact 
attach  so  as  to  give  it  exclusive  control  of  the  property  sought  to  be 
subjected.  There  has  been  a  contrariety  of  opinion  on  this  point  in 
a  case  where  a  receiver  may  be  appointed.  Some  authorities  lay  dovm 
the  rule  that  it  attaches  when  invoked  by  the  filing  of  the  bill;  others 
that  it  is  determined  by  the  priority  of  service,**  and  others  by  the 
priority  of  appointing  a  receiver.^'  Where  the  relief  sought  by  a 
petition  for  a  receiver  is  clearly  such  as  cannot  be  obtained  except 
by  an  actual  seizure  of  tiie  property,  the  actual  seizure  of  the  prop- 
erty is  not  necessaiy  to  give  the  court  jurisdiction  to  the  exclusion 
of  all  other  courts,  and  hence  where  nothing  is  lacking  to  complete 
the  actual  custody  of  the  property  except  the  manual  seizure  of  it  by 
the  receiver,  the  jurisdiction  of  the  court  attaches  to  the  exclusion 
of  all  other  courts.**  The  rule  does  not  apply  where  real  property 
is  attached  by  proceedings  in  one  court  and  the  same  property  is 
sold  in  foreclosure  proceedings  in  a  court  of  concurrent  jurisdiction, 
for  the  attachment  merely  creates  a  lien  on  the  equity  of  redemp- 
tion of  the  defendant  and  does  not  place  the  property  in  the  custody 
of  the  court.**  Though  a  court  has  acquired  jurisdiction  over  prop- 
erty by  seizure  under  its  process,  yet  the  parties  interested  may  stip- 
ulate that  the  property  shall  be  surrendered  to  another  court,  and 
after  such  surrender  the  latter  acquires  jurisdiction,  which  it  may 
exercise  to  the  same  extent  as  if  it  had  been  the  first  to  obtain  juris- 
diction. 

107.  Application  of,  and  Exception  to.  Rule  of  Priority. — ^When  the 
pendency  of  a  suit  in  one  court  is  relied  on  to  defeat  a  second  suit 
in  another  court  of  concurrent  jurisdiction,  the  identity  of  the  par- 
ties, of  the  case  made  and  of  the  relief  sought,  should  be  such  that 
if  the  first  suit  had  been  decided,  it  could  be  pleaded  in  bar  as  a  for- 
mer adjudication.*  It  is  not  true  that  a  court,  having  obtained  juris- 
diction of  a  subject-matter  of  a  suit  and  of  parties  before  it^  thereby 
excludes  all  other  courts  from  the  right  to  adjudicate  upon  other  mat- 
ters having  a  very  dose  connection  with  those  before  the  first  court, 
and,  in  some  instances,  requiring  the  decision  of  the  same  questions 

16.  Toung  o.  HamiltoD,  135  Oa.  339,  L.R.A.  171. 
69  S.  £.  593,  Ann.  Cas.  1912A  144,  31     18.  Texas  v.  Palmer,  158  Fed.  705, 
LJl.A.(N.S.)  1067,  85  C.  C.  A.  603,  22  LJIA..(N.S.)  316. 

16.  Texas  v.  Palmer,  158  Fed.  705,     19.  Leigh  v.  Qreen,  62  Neb.  344,  86 

85  C.  C.  A.  603,  22  LJl.A.(N.S.)  316.  N.  W.  1093,  89  A.  S.  E.  751. 

17.  Texas  v.  Palmer,  158  Fed.  70S,     20.  Plame  &  Atvood  lf£r.  Go.  «. 

86  G.  C.  A.  603,  22  L.B.A.(N.S.)  316;  GaldweU,  136  HL  163,  26  ^  E.  609, 
Rei8iier«.Giilf,C.,etc.,B.Gq^8gT«x.  28  A.  S.  B.  306. 

666,  36  S.  W.  53,  50  A.  S.  B.  8^,  33     1.  Note:  Ann.  Cn.  1812A  160. 
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exactly.  In  examining  into  the  exclusive  character  of  the  juris- 
diction of  such  cases,  tiie  nature  of  the  remedies,  the  character  of 
the  relief  sought,  and  the  identity  of  the  parties  in  the  different  suits 
must  be  considered.  For  example,  a  party  having  notes  secured  by 
a  mortgage  on  real  estate  may,  unless  restrained  by  statute,  sue  in  a 
court  of  chancery  tq  foreclose  his  mortgage,  and  in  a  court  of  law  to 
recover  a  judgment  on  his  notes,  and  in  another  court  of  law  in  an 
action  of  ejectment  to  get  possession  of  the  land.  Here  in  all  the  suits 
the  only  question  at  issue  may  be  the  existence  of  the  debt  men- 
tioned in  the  notes  and  mortgage;  but  as  the  relief  sought  is  differ- 
ent, and  the  mode  of  proceeding  is  different,  the  jurisdiction  of  neither 
court  is  affected  by  the  proceeding  in  the  other.  And  this  is  true, 
notwithstanding  the  common  object  of  all  the  suits  may  be  the  col- 
lection of  the  debt.  The  true  effect  of  the  rule  in  these  eases  is  that 
the  court  of  chancery  cannot  render  a  judgment  for  the  debt,  nor 
judgment  of  ejectment,  but  can  only  proceed  in  its  own  mode  to 
foreclose  the  equity  of  redemption  by  sale  or  otherwise.  The  first 
court  of  law  cannot  foreclose  or  give  a  judgment  of  ejectment,  but 
can  render  a  judgment  for  the  payment  of  the  debt;  and  the  third 
court  can  give  ihe  relief  by  ejectment^  but  neither  of  the  others. 
And  the  judgment  of  each  court  in  the  matter  properly  before  it  is 
binding  and  conclusive  on  all  the  other  courts.  This  is  the  illustra- 
tion of  the  rule  where  the  parties  are  the  same  in  all  three  of  the 
courts.'  One  of  the  apparent  exceptions  to  the  rule  that  the  court 
first  acquiring  jurisdiction  must  be  permitted  to  exercise  it  to  the  end 
arises  when  a  person  suing  in  one  state  subsequently  begins  an  action 
for  the  same  matter  and  against  the  same  parties  in  another  state,  or 
in  one  of  the  national  courts,  or  when,  after  first  resorting  to  a  national 
court,  he  subsequently  institutes  an  action  in  a  state  court.  In  eitiiw 
case  it  is  probably  true  that  the  court  first  acquiring  jurisdiction  must 
proceed  to  a  final  determination  of  the  controversy,  and  yet  it  is  at 
least  equally  true  that  the  court  last  resorted  to  may  also  proceed.* 
While  in  such  a  case  the  suits  may  proceed  concurrently,  still  the 
judgment  first  rendered  may  be  pleaded  in  bar  of  any  farther  mainte- 
nance of  the  other  suit.* 

108.  Injunction  against  Proceedings  Generally. — The  authority  of 
a  court  of  equity,  on  a  proper  case  being  made,  to  restrain  persons 
within  its  jurisdiction  from  prosecuting  suits  either  in  the  courts  of 
its  own  state  or  of  other  states  or  foreign  countries,  is  clear  and  indis- 
putable.*   In  the  exercise  of  this  power,  courts  of  equity  proceed. 

2.  Parsons  Mm.  Co.  v.  MeClnre,  17  4.  Lancashire  Ins.  Co.  v.  Corbetts, 
N.  M.  694,  133  Pac.  1063,  47  L.R.A.  165  IlL  592,  48  N.  E.  631,  56  A.  S.  R. 


3.  Lowry  v.  Hall,  2  Watts  ft  S.     6.  Allen  v.  Baclianan,  97  Ala.  399, 


(N.S.)  744. 


275,  36  L.R.A,  640. 


(Pa.)  129,  37  Am.  Dec.  495. 
Note:  29  A.  S.  R.  3U. 


U  Se.  777,  38  A.  S.  R.  187;  Gordon  v. 
Munn,  81  Kan.  637,  106  Pao.  286,  25 


1070 


7  B.  a  L. 


COURTS 


not  upon  any  claim  of  right  to  Interfere  with  or  contR)!  the  course 

of  proceedings  in  other  tribunals,  or  to  prevent  them  from  adjudi- 
cating on  the  rights  of  parties  when  drawn  in  controversy  and  duly 
presented  for  their  determination ;  *  but  the  jurisdiction  is  founded 
on  the  clear  authority  vested  in  courts  of  equity  over  persons  within 
the  Hmits  of  their  jurisdiction  and  amenable  to  process  to  restrain 
them  from  doing  acts  which  will  work  wrong  and  injury  to  others, 
and  are  therefore  contrary  to  equity  and  good  conscience.'  As  the 
decree  of  the  court  in  such  cases  is  pointed  solely  at  the  party,  and  does 
not  extend  to  the  tribunal  where  the  suit  or  proceeding  is  pending, 
it  is  wholly  immaterial  that  the  party  is  prosecuting  his  action  in 
the  courts  of  a  foreign  state  or  country.*  Therefore,  if  a  given  case 
stated  in  a  bill  is  such  as  to  render  it  the  duty  of  the  court  to  restrain 
a  party  from  instituting  or  carrying  on  proceedings  in  a  court  in 
tho  state,  it  is  bound  in  like  maQner  to  enjoin  him  from  prosecut- 
ing a  suit  in  a  foreign  ceurt.^  The  contention  has  sometimes  been 
made  that  to  enjoin  a  party  from  prosecuting  a  proceeding  in  another 
state  is  a  violation  of  the  federal  constitution  providing  that  in 
each  state  full  faith  and  credit  shall  be  given  to  l^e  judid^  proceed- 
ings of  every  other  state,  and  that  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  the  citizens  of  the  several 
states;  but  this  contention  has  been  rejected  as  unsound;  for  the 
constitutional  provisions  do  not  lessen  the  auth(»ity  of  the  judicial 
tribunals  of  a  state  over  its  resident  citizens.*<*  Restraining  a  party 
from  proceeding  in  the  courts  of  another  state  is  a  matter  of  very 
great  delicacy  and  inevitably  leads  to  distressing  conflicts  of  juris- 
diction.   For  this  reason  the  courts  of  some  states  have  declined  to 

L.R.A.(N.S.)  917;  Carson  v.  Dunham,  (N.S.)  1008  and  note-,  Moton  «.  Hull, 

149  Mass.  52,  20  N.  E.  312,  14  A.  S.  77  Tex.  80,  13  S.  W.  849,  8  L.B.A. 

R.  397,  5  L.E.A.  203;  Freick  e.  722. 

Hinkly,  122  Minn,  24, 141  N.  W.  1096,      Note:  59  A.  S.  R.  879. 

46  LJt.A.{N.S.)   695;  Kempson  «.     7.  Allen  v.  Buchanan,  97  Ala.  399, 

Kempson,  63  N.  J.  Eq.  783,  52  Ati.  11  So.  777,  38  A.  S.  R.  187;  Wieree  v. 

360,  625,  92  A.  S.  R.  682,  58  L.R.A,  Thomas,  145  N.  C.  261,  69  S.  E.  58, 

484;  Wierse  u.  Thomas,  145  N.  C.  261,  122  A.  S.  R.  446,  15  L.R.A.(N.S.) 

59  S.  E.  58, 122  A.  S.  R.  446, 15  L.R.A.  1008  and  note;  Moton  v.  HuU,  77  Tex. 

(N.  S.)  1008  and  note;  Moton  v.  Hull,  80, 13  S.  W.  849,  8  L.R.A.  723. 

77  Tex.  80,  13  S.  W.  849,  8  L.R.A.     8.  Wierse  v.  Thomas,  145  N.  C.  281, 

722;  Dorr  v.  Rohr,  82  Va.  359,  3  A,  59  S.  E.  58, 122  A.  S.  R.  446, 15  LJIA 

8.  R.  106;  State  v.  Fredlock,  52  W.  (N.S.)  1008  and  note. 

Va.  232,  43  S.  E.  153,  94  A.  S.  R.  932.      Note:  59  A.  S.  R.  879. 

Notes:  59  A.  S.  B.  879;  94  A.  S.  R.  9.  Wierse  v.  Thomas,  145  N.  C.  261, 
947;  21  L.B.A.  TL  And  see  iNjirHO-  59  S.  £.  58, 122  A.  S.  R.  446, 15  LJt^. 
TiONS.  (N.S.)  1008  and  note. 

6.  Allen  «.  Buchanan,  97  Ala.  399,      10.  Wierse  v.  Thomafi,  146  N.  C.  261, 
n  So.  777,  38  A.  S.  E.  187;  Engel  v,  69  S.  E.  58,  122  A.  S.  R.  446,  15 
Seheaerman,  40  Chu  206,  2  Am.  Rep.  L.R.A.(N.S.)  1008. 
573 ;  Wierse  v.  Thomae,  145  N.  C.  261,     Note :  59  A.  S.  R.  880.   And  seep 
59  S.  E.  58j  122  A.  S.  R.  446, 15  L.R.A.  ^eraQy,  Judbioiits. 
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interfere  in  such  cases:"  Generally  tlie  power  should  not  be  exer- 
cised, where  the  foreign  court  has  a  concurrent  jurisdiction  which 
ia  first  assumed  and  exercised  over  the  subject-ma tter,  unless  there 
exists  some  peculiarly  equitable  ground  for  so  doing.*®  The  process 
of  one  court  cannot  be  used  to  enjoin  the  final  process  of  another 
court  of  equal  and  concurrent  jurisdiction ;  and  this  is  true  although 
the  judgment  on  which  such  final  process  is  based  ia  void.'*  But  the 
courtfl  of  one  state  may  enjoin  a  citBen  thereof  from  enforcing  the 
collection  of  a  judgment  which  he  obtained  in  the  courts  of  another 
state  and  which  he  ia  endeavoring  to  collect  in  such  other  state.'* 

JurisdicHon  of  Appellate  Cowtt 

'  109.  In  General. — The  jurisdiction  of  an  appellate  court  is  usually 
defined  by  the  constitution  of  the  state  and  is  frequently  limited  to 
the  confflderation  of  questions  which  are  deemed  to  be  of  sufficient 
importance  to  demand  an  authoritative  determination  by  a  superior 
tribunal.'*  The  legislature  may  from  time  to  time  restrict  or  enlarge 
the  jurisdiction  of  an  appellate  court,  provided  such  restriction  or 
enlargement  does  not  conflict  with  the  organic  law.''  But  it  ia  not 
competent  for  the  legislature  to  deprive  the  highest  appellate  court  of 
its  revisory  jurisdiction  over  all  other  state  tribunals,  and  no  legisla- 
tion whiclk  practically  destroys  it  ia  valid.'*  The  essential  element 
of  appellate  jurisdiction  is  that  it  reviews  &e  action  of  a  lower  court 
in  an  action  instituted  therein ;  it  is  not  sufficient,  therefore,  that  there 
may  have  been  a  decision  by  some  officer,  but  that  decision  must  have 
been  made  in  a  judicial  proceeding  by  one  clothed  with  judicial 
authority.  Accordingly  where  a  legislature  is  given  power  to  deter- 
mine the  limits  of  the  jurisdiction  of  an  appellate  court,  it  can  only 

11.  Allen  V.  Buchanan,  97  Ala.  399,  206,  2  Am.  Rep.  673. 

11  So.  777,  38  A.  S.  R.  187;  Pickett  «.  16.  HalleU  v.  Alexander,  50  Colo. 

Ferguson,  45  Ark.  177,  55  Am.  Rep.  37,  114  Pac.  490,  Ann.  Cas.  1912B 

545  (botb  cases  stating  the  mle  but  1277,  34  L.R.A.(N.S.)  328;  Auditor  v, 

holding  otherwise).  Atchison,  etc,  R.  Co.,  6  Ean.  500,  7 

12.  Harris  v.  Pullman,  84  111.  20,  25  Am.  Rep.  575;  People  v.  CuUen,  153 
Am.  Rep.  416;  Lockwood  v.  Wye,  2  N.  Y.  629,  47  N.  E.  894,  44  URA. 
Swan  (Tenn.)  515,  58  Am.  Dee.  73.  420. 

Note:  21  L.R.A.  71.  17.  Lake  Shore  &  M.  S.  Ry.  Co.  ». 

13.  Revalk  v.  Kraemer,  8  Cal.  66,  68  Richards,  152  111.  59,  38  N.  £.  773,  30 
Am.  Dee.  304,  overruled  on  another  L JI.A.  33 ;  Auditor  «.  Atchison,  ete.,  B. 
point  in  Gee  «.  Moore,  14  Cal.  472;  Co.,  6  Kan.  500,  7  Am.  Rep.  575; 
Scott  ti.  Runner,  146  Ind.  12,  44  N.  Dickey  v.  Malechi,  6  Mo.  177,  34  Am. 
B.  755,  58  A.  S.  R.  345  and  note;  Deo.  130:  People  u.  Cnllen,  153  N.  Y. 
Dorr  «.  Bohr,  82  Va.  359,  3  A.  S.  R.  629,  47  N.  E.  894, 44  LJt.A.  420. 
106.  18.  Brown   v.   Kalamazoo  CSrenxt 

14.  Scott  V.  Runner,  146  Ind.  12,  44  Judge,  76  Mich.  27^  42  N.  W.  827.  13 
N.  B.  755,  58  A.  S.  R.  345.  A.  S.  B.  438»  6  226. 

15.  Sngel  V.  Sebeoerman,  40  Oa. 
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confer  jurisdiction  that  is  appellate  and  not  original;  and  further  a 
legislature  is  restricted  to  conferring  jurisdiction  to  appeals  which  axe 
in  their  nature  and  essence  of  judicifd  character^  and  it  cannot  eonfer 
on  an  appellate  court  power  to  review  acts  which  are  purdy  execu- 
tive.^' But  an  appellate  court  may  review  proceedings  of  municipiJ 
corporations,  and  other  inferior  tribunals,,  which  do  acts,  judicial  or 
quasi-judicial  in  their  nature,  affecting  the  rights  and  property  of 
individuals."  The  ascertainment  of  factfe  is  only  an  incident  to  the 
duties  of  courts,  as  a  necessary  prerequisite  to  the  application  of  the 
law.  Accordingly  where  the  jurisdiction  of  a  court  is  appellate  only, 
a  statute  attempting  to  make  it  the  duty  of  the  court  to  examine  and 
review  the  evidence  preserved  by  a  bill  of  exceptions  and  give  judg- 
ment according  to  the  right  of  the  case  regardless  of  the  decision  by 
the  court  below  upon  questions  of  fact  as  well  as  law,  is  unconstitu- 
tional.' A  constitutional  or  statutory  change  as  to  the  jurisdiction 
of  an  appellate  court,  in  the  absence  of  any  rratrictions,  applies  to 
cases  pending  when  the  change  takes  effect,  and  the  jurisdiction  of 
the  court  as  to  those  cases  is  to  be  determined  by  the  new  law  and 
not  by  the  law  that  was  in  effect  when  the  appeal  was  taken.* 

110.  Limitation  of  Jurisdiction. — ^It  is  a  general  principle  that 
appellate  courts  will  not  review  questions  the  determination  of  which 
rests  in  the  sound  discretion  of  a  lower  court,  and  appellate  courts  are 
sometimes  directiy  limited  by  the  constitution  to  a  review  of  questions 
of  law  only.'  It  is  commonly  provided  in  state  constitutions  that  an 
appeal  will  lie  to  the  highest  court  of  the  state  where  a  constitutional 
question  is  involved ;  *  in  order  to  entertain  an  f^peal  where  a  consti- 
tutional question  is  involved  it  is  not  essential  that  the  court  have 
jurisdiction  on  any  other  ground.*  But  where  the  constitutional  ques- 
tion raised  in  a  particular  case  has  theretofore  been  raised,  fully 
considered,  and  more  than  once  definitely  settled,  an  appellate  court 
should  refuse  to  entertain  the  appeal,  for  it  was  never  intended  that 
such  practically  dead  issues  of  law  should  be  rsvived  and  re-reviewed 
and  agitated  ad  infinitum.  The  ipse  dixit  of  an  appellant  that  his 
case  involves  a  constitutional  question  does  not  make  it  so.*  How- 

IV.  Auditor  v.  Atebison,  etc.,  R.  Co.,  437;  Lake  Bham,  ete,  Ry.,  Co.  v.  Rieb- 


80.  Carron  v.  Martin,  26  K.  J.  L.  LJtA.  33;  Monongafaela  River  CoukA. 
»4  69  Am.  Dee.  584.  Coal,  ete.,  Co.  v.  Boaxd  of  Assesson, 

1.  Klein  v.  Yaleriiu,  87  Wis.  54^  67  115  La.  S6fL  39  So.  601,  112  A.  S.  R. 


S.  Casflard  «.  Traey,  62  La.  Ann.  Hut,  166  Ho.  503,  66  S.  W.  260,  89 
835^  27  So.  368, 48  LB  A.  272.  A.  S.  B.  715;  Ennka  City  «.  Wilaon, 

3.  Smith  «.  Smytke,  197  N.  Y.  457,  Ifi  Utah  67«  48  Pm.  160,  62  A.  S.  R. 
00  N.  E.  im,  35L.RA.(N.S.)  524.  904. 

4.  Cook  Connty  v.  Chioago  Indus-  6.  Marx  v.  HarL  166  Uo.  503,  66 
trial  School  for  Oii^  125  ffl.  640, 18  S.  W.  260,  89  A  S.  R.  715. 

N.  E.  183,  8  A  S.  R.  386,  1  LB.A     6.  People  «.  Clean  St  Co.,  S2S  I|L 
R.  0.  L.  VoL  VTL— M.         107S  ^  ■! 


6  Kan.  500,  7  Am.  Rep.  576. 
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ever,  if  at  the  time  when  an  appeal  is  taken  the  court  has  not  passed 
on  the  constitutional  qu^on  involved  therein,  it  will  entertain  the 
appeal  and  retain  and  decide  the  case  although  such  constitutional 
question  is  decided  before  the  decision  in  tiie  case  on  appeal  ia 
reached; '  or  if  the  court  has  passed  on  the  question,  and  it  is  before 
the  Supreme  Court  of  the  United  States  on  a  writ  of  error,  the  court 
will  entertain  jurisdietion,  for  in  such  a  case  it  cannot  be  said  that 
the  question  is  finally  decided.'  The  right  to  appeal  to  the  highest 
court  is  sometimes  assured  by  the  constitution  in  actions  which  involve 
a  franchise  •  or  a  freehold,'*  or  the  title  to  real  estate/*  or  in  all 
criminal  cases.*'  While  the  rule  has  been  laid  down  that  where  the 
jurisdiction  of  an  appellate  court  ia  invoked  on  one  ground  it  will 
determine  that  question  only  and  will  not  consider  any  other  ques- 
tion presented  in  the  case,"  still  there  is  authority  for  the  state- 
ment that  if  an  appellate  court  acquires  jurisdiction  on  one  ground  it 
has  power  to  review  all  matters  necessary  to  a  complete  determina- 
tion of  the  cause.'*  Although  the  decision  of  an  intermediate  appel- 
late court  is  final  on  many  questions,  still  it  is  sometimes  provided 
by  law  that  an  appeal  may  be  taken  therefrom  if  such  intermediate 
court  certifies  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  higher  court;  *»  and  an  intermediate 
court  may  under  some  statutes  reserve  for  the  determination  of  a 
higher  court  important  and  difficult  questions  of  law." 

Ul.  Original  Jurisdiction  Generally. — The  highest  appellate  court 
of  a  state  is  usually  given  power  to  issue  writs  of  mandamus,  habeas 
corpus,  quo  warranto,  certiorari,  injunction  and  other  original  and 
remedial  write,  with  authority  to  hear  and  determine  the  same.*^ 

470,  80  H  298,  116  A.  S.  R.  156,  13.  State  v.  Foureade,  45  Ia.  Ann. 
9  UR.A.(N.S.)  455;  In  re  Boyle's  Li-  717,  13  So.  187,  40  A.  S.  R.  249; 
cense,  190  Pa.  St.  577,  42  Atl.  1025,  45  Crowley  v.  Ellsworth,  114  La.  308,  38 
L.R.A.  399.  So.  199,  108  A.  S.  R.  353,  69  L.R.A. 

7.  Lee  v.  Jones,  181  Mo.  291,  79  S.  276. 

W.  927,  103  A.  S.  R.  596.  14.  Spangler  tJ.  Green,  21  Colo.  506, 

8.  O'Donnell  v.  Kansas  City,  etc.,  R.  42  Pac.  674,  52  A.  S.  R.  259. 

Co.,  197  Mo.  liO,  95  S.  W.  196, 114  A.  15.  In  re  Davies,  168  N.  T.  89,  61 
S.  R.  753.  N.  E.  118,  56  L.R.A.  855;  Kurz  tr. 

9.  Lake  Shore,  etc.,  Ry.  Co.  v.  Rich-  Doerr,  180  N.  Y.  88,  72  N.  E.  926,  105 
ards,  152  111.  59,  38  N.  E.  773,  30  A.  S.  R.  716,  2  Ann.  Cas.  71. 
L.R.A.  33.  16.  Galveston,  etc,  Ry.  Co.  v.  Zant 

10.  Bowar  tj.  Chicago  West  Division  zinger,  92  Tex.  365,  48  S.  W.  563,  71 
Ry.  Co.,  136  HI.  101,  26  N.  E.  702,  12  A.  S.  R.  859,  44  L.R.A.  553;  WiUey  v. 
L.R.A.  81;  Lake  Shore,  etc.,  Ry.  Co.  Decker,  11  Wyo.  496,73  Pae.  210. 100 
V.  Richards,  152  111.  59,  38  N.  E.  773,  A.  S.  R.  930. 

30  L.R.A.  33.  17.  People  v.  Tool,  35  Colo.  225.  86 

11.  Gardner  v.  Terry,  99  Mo.  523,  Pac.  224,  229,  231, 117  A.  S.  B.  198,  6 
12  S.  W.  888,  7  UR.A.  67.  L.RJl.(N.S.)  822;  People  v.  Jeffenwn 

12.  Lake  Shore,  etc.,  Ey.  Co.  «.  Rich-  Dist  Coart,  46  Colo.  386, 104  Pac  484^ 
ards,  152  nL  69,  38  N.  B.  773,  30  133  A.  8.  R.  84,  24  L.R.A.(N.S.)  886; 


LJt.A.  33. 
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The  power  thus  granted  to  the  highest  appellate  court  is  said  to  be  con- 
fined to  the  issuance  of  those  high  prerogative  writs  of  the  common 
law,^^  and  as  thus  limited  to  be  exclusive.^*  Such  a  constitutional 
clause  is  designed  to  give  to  an  appellate  court  original  jurisdiction 
in  all  judicial  questions  affecting  the  sovereignty  of  the  state,  its 
franchises  or  prerogatives,,  or  the  liberties  of  the  people.**  It  is  some- 
times provided  in  the  constitutions  that  the  court  of  last  resort  shall 
have  original  jurisdiction  in  all  civil  cases  in  which  the  state  shall 
be  a  party.  Under  such  a  provision  any  civil  action  in  which  the 
state  has  such  an  interest  as  that  the  action  may  be  brought  and 
prosecuted  in  the  name  of  the  state  is  within  the  original  jurisdiction 
of  the  court; ^  but  its  original  jurisdiction  is  not  confined  to  cases  in 
which  the  state  has  a  mere  pecuniary  interest,  but  may  extend  to  all 
cases  in  which  the  state,  through  its  proper  ofhcers,  seeks  the  enforce- 
ment of  a  public  right  or  the  restraint  of  a  public  wrong.*  In  the 
exercise  of  its  original  jurisdiction  an  appellate  court  has  the  inher- 
ent power  to  issue  such  writs  as  may  be  necessary  to  the  effective 
^erdse  of  that  jurisdiction  and  the  enforcement  of  its  decrees,  as  well 
as  to  preserve  the  subject  of  the  action  pending  the  final  determina- 
tion of  the  case.  Accordingly,  although  not  expressly  authorized  by 
the  constitution,  it  may  issue'  an  injunction  in  an  original  proceed- 
ing pending  before  it  if  it  is  necessary  to  preserve  the  status  quo  of 
the  parties  to  the  action  and  the  rights  involved  therein.*   In  some 


W.  1030,  Ann.  Cas.  lftl3D  18;  Chris-  724, 15  LJI.A  661. 
tianson  v.  Farmers'  Warehouse  Ass*u,      19.  People  v.  Distriet  Court  of  Sec- 
5  N.  D.  438,  67  N.  W.  300,  32  L.R.A.  ond  Judicial  Dist.,  37  Colo.  443,  86 
730;  State  v.  Cobb,  24  Okla.  662,  104  Pac.  87,  92  Pac  958,  13  LJR.A.(N.8.) 
Pac  361,  24  L.R.A.(N.S.)  639;  Ex  768. 

part€  Jerman,  57  Ore.  387,  112  Pac.  20.  People  «.  Tool,  35  Colo.  225,  86 
416,  Ann.  Caa.  1913A  149;  State  v.  Pac.  224,  229,  231,  6  L.R.A.(N.S.) 
Board  of  Hughes  County  Com'rs,  1  822;  People  v.  Chicago,  193  111.  507, 
S.  D.  292,  46  N.  W,  1127,  10  L.R.A.  62  N.  E.  179,  58  L.R.A.  833;  State  v. 
588;  State  u.  Superior  Court,  15  Wash.  Nelson  County,  1  N.  D.  88,  45  N.  W. 
668,  47  Pac.  31,  55  A.  S.  R.  907,  37  33,  26  A.  S.  B.  609,  8  LJI.A.  283; 
L.RA.  Ill;  State  v.  Frear,  148  Wis.  State  v.  Cunningham,  83  Wis.  90,  53 
456,  134  N.  W.  673,  135  N.  W.  164,  N.  W.  35,  35  A.  S.  R.  27,  17  LJIA. 
Ann.  Caa.  1913A  1147.  145;  Wausaa  St.  Ry.  Co.  v.  Bancroft, 

Note :  Ann.  Cas.  1913A  156.  148  Wis.  124, 134  N.  W.  330, 38  LJIA. 

18.  People  V.  District  Court  of  Sec-  (N.S.)  526. 
ond  Judicial  Dist.,  37  Colo.  443,  86     1.  State  v.  Paeifie  Exp.  Co.,  60  Neb. 
Pac,  87,  92  Pac.  958,  13  L.R.A.(N.S.)  823,  115  N.  W.  «1»,  18  IfcRA.(N.S.) 
768;  People  v.  Chicago,  193  HI.  507,  664. 

62  N.  E.  179,  58  L.RA.  833;  State  v.  2.  State  v.  Chicago,  etc,  E.  Co.,  88 
Nelson  County,  1  N.  D.  88,  45  N.  W,  Neb.  669,  130  N.  W.  295,  34  Uft^ 
33,  26  A.  S.  R.  609,  8  L.R.A  283;  (N.S.)  250. 

Anderson  «.  Gordon,  0  N.  D.  480,  83  8.  State  v.  Assnranoe  Co.  of  Ameri- 
N.  W.  093,  52  L.R.A.  134;  State  r.  ea,  251  Mo.  278,  158  8.  W.  6i0,  46 
CuimiDxham,  81  Wis.  440,  SI  N.  W.  L.RA.(N.S.)  955.  . 
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states,  however,  the  court  of  last  resort  has  no  original  Jurisdictioii 
except  of  proceedings  on  write  of  habeas  corpus.  Where  the  jaris- 
diction  of  an  appellate  court  is  definitely  fixed  by  the  constitution 
and  no  authority  is  given  therein  to  the  legislature  in  reference  to  the 
jurisdiction  of  such  court,  the  legislature  cannot  confer  on  it  ori^nal 
jurisdiction  in  any  matter.* 

112.  Nature  of  Proceedings  in  Which  Original  Jurisdiction  Hay  Be 
Exercised. — To  warrant  tbe  assertion  of  original  jurisdiction  in  an 
appellate  court  the  interest  of  the  state  should  be  primary  and  proxi- 
matOj  not  indirect  or  remote;  peculiar,  perhaps,  to  some  subdivision 
of  the  state,  but  affecting  the  state  at  large  in  some  of  its  prerogatives, 
raising  a  contingency  requiring  the  interposition  of  the  appellate  court 
to  preserve  the  prerogatives  and  franchises  of  the  state  in  its  sover- 
eign character;  the  appellate  court  judging  of  Uie  contingency,  in 
each  case,  for  itself.  For  all  else,  Uiough  raising  questions  publici 
juris,  ordinary  remedies  and  ordinary  jurisdictions  are  adequate,  and 
only  when,  for  some  peculiar  cause,  these  are  inadequate,  will  the 
original  jurisdiction  of  the  appellate  court  be  exernsed  for  the  pro- 
tection of  merely  private  or  merely  local  rights.*  While  jurisdic- 
tion will  not  ordinarily  be  assumed  to  enforce  a  mere  private  right, 
still  jurisdiction  will  not  be  refused  because  there  may  be  a  private 
relator  in  the  case  who  possesses  a  private  interest  bound  up  with  the 
public  interest,  if  in  fact  there  is  the  necessary  public  interest  before 
defined ;  and  the  court  in  rendering  judgment  in  sn<di  a  case  will  not 
ignore  the  private  interest  of  the  relator,  but  will  administer  full 
relief;  but,  on  the  other  hand,  if  the  private  right  of  a  relator  and  the 
public  right  of  the  state  meet  in  the  same  litigation,  the  private  right 
of  the  relator  may  entirely  disappear,  and  the  relator  drop  out^  but  ilie 
court  will  still  proceed  and  vindicate  the  public  right,  if  there  is  a 
public  right  separable  and  distinct  from  the  private  right*  The  dis- 
tinction must  be  observed  between  the  prerogative  writs,  mandamus, 
quo  warranto,  certiorari  and  the  like,  and  tiie  nonprerogative  ^Tits 
which  bear  the  same  name;  in  other  words,  between  write  which  issue 
for  prerogative  purposes — Uiat  is,  in  general,  purposes  publici  juris — 
and  writs  which  issue  for  the  vindication  and  enforcement  of  merely 
private  rights.'   The  distinction  is  to  be  looked  for  and  is  readily 

L  P«ople  e.  Tamer,  1  Cel.  143,  52  «.  Cnnninriiam,  81  Wis.  440, 51  N.  W. 

Am.  Dec.  205.  724, 16  LJt.A.  561;  State  v.  Golf,  129 

&.  People  V.  Chicago,  193  HL  607,  Wis.  668,  109  N.  W.  628,  9  USjL 

62  N.  E.  170,  68  LJtX  833  and  note;  (N.S.)  916;  State  v.  Frear,  148  Wis. 

SUte  «L  Kelson  County,  1  M.  D.  88,  456,  134  N.  W.  673,  136  N.  W.  IM, 
46  N.  W.  33, 26  A.  S.  B.  609,  8  LJt Ann.  Caa.  1913A  U47. 

283;  SUte  «.  Jorgenson,  23  N.  D.  539,  Note:  13  Lit.A.(N.S.)  769. 

142  N.  W.  460,  48  Lil.A.(N.S.)  67;  6.  State  «.  Fxear,  148  Wis.  456, 134 

HonMSfesden  «.  UcGombL  24  Okla.  N.  W.  673,  136  N.  W.  164,  Ann.  Cu, 

201,  103  Fee.  691,  20  Ann.  Caa.  181,  1013A  1147. 

38  LbjI.(N.8.)  1000  and  note;  SUte  7.  Note:  13  L.R.A.(K.S.}  780. 
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found,  in  the  general  constitution  and  functions  of  the  appellate  courts 
and  the  inferior  courts.  The  writs  are  given  to  the  inferior  coufIk 
as  an  appurtenance  to  their  general  original  jurisdiction ;  to  the  appel- 
late court  for  jurisdiction.  The  lower  courte  take  the  writs  with 
unlimited  original  jurisdiction  of  them,  because  they  have  otherwise 
general  original  jurisdiction.  Other  original  jurisdiction  is  pro- 
hibited to  an  appellate  courts  and  the  jurisdiction  given  b}'  the  writs 
is  essentially  a  limited  one.  The  lower  coiirta  take  the  prerogative 
writs  as  part  of  their  general  jurisdiction,  with  power  to  put  them 
to  all  proper  uses,  while  an  appellate  court  takes  the  prerogative  writs 
for  prerogative  jurisdiction,  with  power  to  put  them  only  to  preroga- 
tive uses  proper.*  When  the  original  jurisdiction  of  an  appellate 
court  is  invoked,  leave  to  proceed  should  in  all  cases  be  first  obtained 
from  the  court  itself,  upon  a  prima  facie  showing  that  the  case  is  a 
proper  one  for  its  cognizance.' 

113.  Supervisory  Jurisdiction. — According  to  the  common  law. 
superior  courts  are  entitled  to  a  general  superintendence  over  all  sub- 
ordinate courts  for  the  purpose  of  keeping  them  within  their  pre- 
scribed sphere,  and  of  preventing  usurpation.^*  This  common-law 
power  has  been  carried  into  tlie  constitutions  of  many  states,  which 
directly  give  to  superior  courts  a  general  superintending  control  over 
inferior  courts  of  law  and  equity,**  and  for  the  purpose  of  exercising 
that  control,  the  power  is  conferred  to  issue  the  necessary  and  appro- 
priate writs."  The  right  and  duty  of  an  appellate  court,  as  the 
repository  of  final  superintending  and  supervising  judicial  power  over 
other  courts,  to  bring  up  their  records  by  certiorari  cannot  now  be 

8.  People  V.  Chicago,  193  III.  507,  331, 10  S.  W.  855,  3  L.R.A.  476;  State 
62  N.  E.  179,  58  L.R.A.  833;  Home-  v.  Broaddus,  245  Mo.  123,  149  S.  W. 
ateaders  r.  McCombs,  24  Okla.  201,  473,  Ann.  Cas.  1914A  823;  M.  K. 
103  Pac.  691,  20  Ann.  Cas.  181,  38  Goetz  Brewing  Co.  v.  Wain,  92  Neb. 
L.R.A.(N.S.)  1000..  614,  139  N.  \V.  230,  Ann.  Cas.  1914A 

9.  People  V.  Chicago,  193  111.  507,  336;  Homesteaders  v.  McCombs,  24 
62  N.  E.  179,  58  L.R.A.  833;  State  v.  Okla.  201,  103  Pac.  691,  20  Ann.  Cas. 
Cobb,  24  Okla.  662,  104  Pac.  361,  24  181,  38  L.R.A.(N.S.)  1000;  State  v. 
L.R.A.{N.S.)  639.  Board  of  Com'rs  of  Hughes  County,  1 
.  10.  Arnold  r.  Shields,  5  Dana  (Ky.)  S.  D.  292,  46  N.  W.  1127,  10  L.R.A. 
18,  30  Am.  Dee.  669;  Hargis  v.  Parker,  588. 

(Ky.)  85  S.  W.  704,  69  L.R.A.  '270;      Note:  51  L.R.A.  33. 

State  V.  Helfrid,  2  Nott  &  McC.  (S.     12.  Ex  parte  Trapnall,  6  Ark.  9,  42 

C.)  233,  10  Am.  Dec.  591.  Am.  Dec.  676;  State  v.  Judge  of  Divi- 

Note:  51  L.R.A.  33.  sion  B,  Civil  District  Court,  52  La. 

11.  Ex  parte  TrapnaU,  6  Ark.  9,  42  Ann.  1275,  27  So.  697,  51  L.R.A.  71: 
Am.  Dec.  676;  People  v.  District  Court  Renaud  v.  State  Court  of  Mediation 
of  Second  Judicial  Dist..  37  Colo.  443,  and  Arbitration,  124  Mich.  648,  83  N. 
86  Pac.  87,  92  Pac.  958,  13  L.R.A.  W.  620,  83  A.  S.  R.  346.  51  L.R.A. 
(N.S.)  768;  Renaud  v.  State  Court  of  458;  State  v.  Neville,  157  Mo.  386,  57 
Mediation  and  Arbitration,  124  Mich.  S.  W.  1012,  51  L.R.A.  95;  State  v. 
648,  83  N.  W.  620,  83  A.  S.  R.  346,  51  Johnson,  103  Wis.  591,  79  N.  W.  1081, 
L.E.A.  458;  State  r.  Philips,  97  Mo.  51  L.R.A.  33. 
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qu^tioned;  it  is  a  necessary  and  useful  power,  to  the  end  that  there 
may  be  uniformity  in  the  general  law.**  The  highest  court  of  tiie 
state,  in  the  exercise  of  its  supervisory  power,  has  jurisdiction  to  inter- 
vene by  a  writ  of  prohibition  to  stay  an  inferior  court  from  pro- 
ceeding out  of  its  jurisdiction.!*  Accordingly  an  inferior  tribunal 
may  be  prohibited  from  acting  in  a  case  in  which  no  court  would  be 
entitled  to  take  cognizance.** 


13.  People  V.  Court  of  Appeals,  27  149  S.  W.  473,  Ann.  Cas.  1914A  823. 
Colo.  405,  61  Pac.  592,  51  L.R.A.  105;  15.  People  v.  District  Conrt  of  Lake 
Martin  v.  District  Court  of  Second  Ju-  County,  26  Colo.  386,  58  Pac.  604,  46 
dicial  Dist.,  37  Colo.  110,  86  Pac.  82,  L.R.A.  850;  Hargis  v.  Parker  (Ky.)  85 
119  A.  S.  R.  262;  State  v.  Broaddus,  S.  W.  704,  69  L.R.A.  270.  And  see 
245  Mo.  123, 149  S.  "W.  473,  Ann.  Cas.  Prohibition. 

1914A  823;  LeRoy  v.  New  York,  20  16.  Arnold  v.  Shields,  5  Dana  (Ky.) 

Johns.  {N.  Y.)  430,  11  Am.  Dec.  289.  18,  30  Am.  Dec.  669. 

14.  State  V.  Broaddus,  245  Mo.  123, 
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I.  Ihtbodoctoby 
II.  Classes  of  Covenants 

III.  Express  and  Implied  Covenants 

IV.  Real  and  Personal  Covenants 
V.  Kestrictive  Covenants 

VI.  Estates  and  Interests  to  Wjhch  Covenants  Relate 
VII.  Transfers  and  Assignments 
VIII.  Covenants  of  Title 
IX.  Breach 
X.  Damages 
XI.  Actions 


1.  Scope  of  Article 

2.  Definition  and  Nature  o£  Covenants 

3.  Words  and  Intention 

4.  Distinction  between  Covenant  and  Condition 

5.  Acceptance  of  Deed  Poll  as  Binding  Grantee 

6.  Acceptance  aa  Not  Binding  Grantee  as  Covenantor 


7.  In  (General — Dependent  and  Independent  Covenants 

8.  Mntnal  and  Reciprocal 

9.  Joint  and  Several 


10.  Express  Covenants 

11.  Implied  Covenants  Generallv 

12.  Use  of  Words  "Grant,  Bargain  and  Sell" 

13.  "Right,  Title  and  Interest" 

14.  Sales  by  Reference  to  Streets  or  Alleys 
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I.  Introductory 


II.  Classes  of  Covenants 


IIL  Express  and  Implied  Covenants 
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IV.  Real  and  Personal  Covenants 

In  Gexehal 

16.  Distmction  between  Real  and  I'ei-sotiul  Covenanta 

17.  Rule  in  Spencer's  Case 

18.  Tests  as  to  What  Are  Covenants  Real 

19.  Privity  of  Estate' 

20.  Benefit  and  Burden 

CovENAitTs  Running  with  Land 

21.  Specific  Covenants  Qenerally 

22.  Covenants  in  Leases 

23.  Party  Wall  Agreements 

24.  Fences 

25.  Railroad  Covenants  and  Easpinents 

26.  Water  Contracts;  Canals  and  Dams 

27.  Creatira  and  Passing  of  Real  Covenants 

Covenants  Not  Running  with  Lahb 

28.  In  General 

29.  Specific  Examples  of  Personal  Covenants 

V.  Restrictive  Covenants 

30.  In  General 

31.  Covenants  as  to  Use 

VI.  Estates  and  Interests  to  Which  Covenants  Relate 

32.  In  General 

33.  Covenants  Deemed  Coextensive  with  Estate 
'M.  Partiid  Estate  or  Possession  Merely 

35.  Absolute  Covenant  Where  Incumbrance  Exists 

VII.  Transfers  and  Assignments 

36.  Of  Personal  Covenants 

37.  Transfers  and  Rights  under  Real  Covenants 

38.  Liability  under  Real  Covenants 

39.  Equitable  Enforcement  of  Covenants 

Vm.  Covenants  of  Title 


In  (lENERAh 

40.  Usual  Covenants 

41.  General  and  Implied  Warranty  of  Title 

42.  Implied  Warranty  on  Partition 

4'.i.  Special  Warranty  and  Reslricted  OoveiuM'.t.'^ 
44.  Effect  of  Covenants  on  After-acquired  Title 
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Snsur 

45.  Definition  and  Character  of  Seisin 

46.  Fraudulent  Representations  as  to  Title 

47.  As  Personal  CoTenaat— As  Covenant  Beal 

Incuubrahcm 

48.  Definition  and  ConBtruetion 
Nature  of  Covenant 

50.  Scope  and  Operation 

51.  Specific  Examples  of  Incumbrances 

52.  Taz&s  and  Assessments 

53.  Easements 

Warrantt 

54.  In  General 

55.  History  of  Warranty 

56.  Covenaat  Rons  with  Land 

57.  Estate  and  Claims  to  Which  Wananty  RelatM 

Quiet  Enjotuent\ 

68.  Definition,  Nature  and  Operation  of  Covenant 
59.  Implied  Covenant  under  Leases 

IX.  Breach 


Warranty 

60.  In  General 

61.  Necessity  for  Eviction  by  Legal  Process 

62.  Constructive  Eviction  Generally 

63.  Assertion  of  Paramount  Title 

64.  Entry  under  Right  of  Eminent  Domain 

65.  Outstanding  Mortgage,  Tax  or  Other  Lien 

66.  Possession  by  Adverse  Claimants 

67.  Easements  and  Servitudes 

68.  Assignment  of  Dower 

69.  Partial  Eviction 

Srisih 

70.  In  General 

71.  Existence  of  Easement 

72.  Existence  of  Incumbrances  or  Outstanding  Rights 

73.  MisdeBoription  or  Nonexistence  of  Property  Purporting  to  Be  Conveyed 

Quiet  Enjoymknt 

74.  In  General 

75.  Sufficiency  of  Constructive  Evirtion 

76.  Facts  Held  to  Show  Breach  of  Covenant 

77.  Effect  of  Easement,  Incumbrance,  or  Recovery  in  Ejectment 
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Ingl'icbrances 

78.  In  General 

79.  What  Coustitates  a  Breach  of  Such  Covenant 

X.  Damages 
In  Gknkral 

80.  Application  of  General  Rule  as  to  Measure  and  Elements  of  Oamages  foi 

Breach  of  Contract 

81.  By  What  Law  Governed 

82.  Where  Fraud  Is  a  Factor 

Warranty 

83.  Measure  of  Damages  in  Case  of  Total  Breach  GJenerally 

84.  For  What  Time  Interest  Recoverable 

85.  Costs  and  Expenses  Qenerally 

86.  Counsel  Fees 

87.  Damages  Recoverable  in  Case  of  Partial  Breach 

86.  Damages  Recoverable  Where  Grantee  Purchases  Outstanding  Title 

89.  Damages  Recoverable  in  Case  of  Exchange  of  Lands 

90.  -Damages  Recoverable  by  Remote  Vendee 

91.  Effect  of  Recovery  of  Damages  fur  Breach 

Seisin  or  Goou  Right  to  Convky 

92.  General  Rule  as  to  Measure  of  Damages  for  Total  Breach 
93-  For  What  Time  Interest  R-ecoverable 

94.  Damages  in  Case  of  Partial  Breacli 

95.  Damages  in  Case  of  Outstanding  Title  or  Existence  of  Mortgage 

96.  Measure  of  Damages  in  Suit  by  Assignee  of  Grantee 

97.  Actual  Loss  as  Essential  to  Recovery  of  More  than  Nominal  Damages — 

In  General 

98.  Limitation  of  Recovery  to  Nominal  Damages  Where  Title  Perfected  by 

Inurement 

99.  Election  as  to  Damages  under  Different  Covenants 

Quiet  Enjoyment 

100.  General  Rule  as  to  Measure  of  Damages 

101.  Measure  of  Damages  in  Ai'tion  by  Remote  Grantee 

102.  I^Ieasure  of  Damages  for  Breach  of  Sucli  Covenant  in  a  Lease 

iNCnuiIRAKCES 

103.  General  Rules  as  to  Measure  and  Elements  of  Damages 

104.  Where  Incumbrance  Removed  by  Grantee 

105.  Existence  of  Restrictions  or  EaFpments 

lOti.  Existence  of  XTnexpiretl  liCasc  or  Outstanding  Life  Estate 

107.  Limitation  of  Reco\*ery  to  Nominal  Damages  for  Mere  Ezistenoe  of 

Incumbrance 

108.  Damages  for  Breach  of  Covenant  to  Discharge  Incumbrances 
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XL  Actions 

GXNKRAL  RULU  AS  3!0  RlQHT  OV  AOIIOK  AXTD  BftHHE  QT  PkOOEDUBE 

109.  Accrual  of  Right  of  AotioD  and  Rmming  of  Statute  of  Limitations  Gen- 

erally ^ 

110.  Actiom  for  Breach  of  Covenant  of  Warranty  or  for  Quiet  Enjoyment 

111.  Actions  for  Breach  of  Covenant  of  Right  to  Convey  or  of  Seisin 

112.  Actions  for  Breach  of  Covenant  against  iDcumbranceB 

113.  Form  of  Remedy  in  General 

114.  Equitable  Rehef 

115.  Breach  of  Covenant  as  Defense  or  Subject  of  Set-off  in  Action  for 

Purchase  Price 

116.  What  Law  Governs 

117.  Demand  and  Tender  as  Conditions  Precedent 

Pabties 

118.  In  General 
110.  Joinder 

120.  Manner  and  Sufficiency  of  Assigning  Breach  of  Covenant 

121.  Allegations  as  to  Right  of  Assignee  of  Remote  Grantee  to  Sue 

122.  Allegations  as  to  Demand,  Performance  or  Tender 

123.  All^ations  as  to  Notice  to  Landlord  of  Pendency  of  Proceedings  Result- 

ing in  Tenant's  Eviction 

124.  Replication  and  Rejoinder  in  Action  for  Breach  of  Covenant  of  Seisin 

EviDEcrCE 

125.  Presumptions  and  Burden  of  Proof 

126.  Evidence  of  Breach  Generally 

127.  Conclusiveness  as  against  Covenantor  of  Judgment  against  Covenantee 
12S.  Admissibility  of  Parol  Evidence  Generally 

129.  To  Show  Actual  Consideration  Paid 

Defenses 

130.  In  General 

131.  Matters  Available  by  Way  of  Set-off  or  in  Mitigation  of  Damages 


I.  Introductory 

1.  Scope  of  Article. — This  article  is  limited  to  a  treatment  of  the 
law  of  covenants  in  the  sense  of  promiseSj  ordinarily  under  seal, 

though  not  in  all  cases  necessarily  so,  with  particular  reference  to  those 
promises  that  relate  to  the  title,  possession  and  use  of  real  property.  It 
will  therefore  deal  with  the  various  classes  of  covenants;  the  estates 
and  interests  to  which  they  relate;  the  effect  of  transfers  and  aasign- 
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ments;  and  actions  relating  thereto.  Kindred  matters  and  znatters 
of  a  supplementary  nature  are  fully  treated  under  other  headings.* 

2.  Definition  and  Nature  of  Covenants. — The  word  "covenant" 
may  be  and  often  is  used,  not  in  its  technical  sense,  but  in  the  widet 
sense  of  a  contract  in  general.  In  its  specific  sense  it  ordinarily 
imports  an  agreement  reduced  lo  writing,  and  executed  by  a  sealing 
jind  delivery,  whereby  some  of  the  parties  named,  or  one  of  them, 
engage  that  some  act  is  already  done  or  to  be  done,  or  is  not  to  be 
done;*  or  for  the  performance  or  nonperformance  of  some  specified 
duty.'  As  indicated  by  the  definition  above  given,  ordinarily  a  cove- 
nant is  required  to  be  under  seal,*  although  this  is  not  always  an 
essential.*  In  jurisdictions  where  the  use  of  private  seals  is  abolished, 
a  mere  written  agreement  may  be  treated  in  ail  respects  as  a  cove- 
',nant.  Where,  on  the  other  hand,  the  use  of  the  seal  is  preserved 
consideration  is  given  to  the  force  of  its  use  historically,  especially 
in  reference  to  the  creation  of  covenants  running  with  the  land; 
and  it  is  asserted  that  ensealing  is  an  essential  to  the  creation  of 
covenants  owing  to  the  nec^sity  which  exists  in  most  jurisdictions 
that  conveyances  of  land  and  agreements  creating  a  privity  of  estate 
be  under  seal.*  As  in  all  contracts  it  is  essential,  of  course,  that  there 
be  a  consideration  to  support  a  covenant,*  and  it  is  plain  that  in 
legal  as  also  in  common  parlance  there  must  be  at  least  two  parties 
to  it,  and  that  a  covenant  cannot  be  deemed  perfect  unless  the  names 
of  the  parties  are  set  fortii  or  made  known  by  it  in  some  way.*  In 
.such  covenants  as  relate  to  a  promise  to  do  a  certain  thing  it  is  obvious 
that  there  is  an  clement  of  futurity.  The  manner  of  its  performance 
is  of  course  contemporaneous  with  its  performance,  and  it  is  imma- 
terial whether  the  means  upon  which  the  manner  of  its  performance 


1.  .See  Contracts,  vol.  6,  p.  573; 
Dkeds;  Easemknts;  Fences;  High- 
ways; Party  Walls;  Seals;  Vendor 
AND  Purchaser,  etc. 

As  to  building  restrictions  see  Deeds. 

2.  Note:  6  L.Ii.A.  107. 

3.  De  Bolle  v.  Pennsylvania  Ins.  Co., 
4  Whart.  (Pa.)  ti8,  33  Am.  Dec.  38. 

4.  Midgett  v.  Brooks,  34  N.  C.  146, 
55  Am.  Dec.  405. 

Noles:  125  A.  S.  R.  446;  126  A.  S. 
R.  356. 

5.  Atlanta,  etc.,  R.  Co.  v.  McKiniiev, 
124  Ga.  929,  53  S.  E.  701,  110  A.  S. 
R.  215,  6  L.R.A.(N.S.)  436. 

Notes:  2  L.R.A.{N.S.)  87;  and  see 
66  L.R.A.  686,  687,  for  an  enumeration 
of  certain  state  statutes  abolishing;  pri- 
vate seals. 


6.  Note:  66  L.R.A.  685,  686.  See 
infra,  par.  5  and  G,  as  to  effect  of  ae- 
ceptance  of  deeds  poll;  and  see  Srals 
as  to  their  use  generally. 

7.  Basford  v.  Pearson,  9  Allen 
(Mass.)  387,  85  Am.  Dec.  764.  See 
also  Hanson  v.  Buckner,  4  D.ina  (Ky.) 
251,  29  Am.  Dee.  401,  holding  that  ii 
consideration  of  natural  uifcction  will 
support  a  covenant  of  warranty  in  a 
deed  by  way  of  advancement.  And  see 
infra,  par.  45  and  70,  as  to  covenant 
broken  when  no  title  exists  in  the  cove- 
nantor; and  Contracts,  vol.  6,,  p.  649 
et  seq.,  as  to  essentials  tliereof  gen- 
erally. 

8.  De  BoUe  «.  Pennsylvania  Ins.  Co., 
4  Whart.  (Pa.)  68,  33  Am.  Dec.  38. 
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ifl  dependent  be  or  be  not  in  exiatence  at  the  time  the  covenant  ia 
made.* 

3.  W«rds  and  Intention^ — ^In  order  to  constitate  a  covenant,  no 

technical  or  formal  words  are  necessanry;  it  is  sufficient  if  from  the 
terms  of  the  instrument  there  is  an  agreement  that  the  thing  ia  to  be 
done^  or  not  to  be  done,  by  the  party>*  In  the  interpretation  of 
covenants,  ihe  cardinal  principle  is  that  the  intention  will  prevail,^^ 
and  a  covenant  will  be  construed  so  as  to  effectuate  the  intention  of 
the  parties  as  ascertained  from  the  whole  deed,  if  agreeable  to  the 
rules  of  law.^'  Before  this  principle,  technical  rules  and  technical 
words  must  give  way.^*  Hence  it  is  that  the  question  whether  a  con- 
tract having  relation  to  lands  is  personal,  or  whether  it  constitutes  a 
charge  upon  the  lands,  mtist  be  determined  by  a  consideration  of  the 
expressed  intentions  of  the  parties,  and  of  the  existence  of  any  inter- 
est in  the  land  raised  by  force  of  its  covenants;  ^*  and  the  same  prin- 
ciple applies  in  otherwise  determining  the  character  of  covenants, 
as,  for  example,  whether  ihey  are  to  be  construed  as  either  dependent 
or  independent  of  each  other."  The  intention  of  the  parties  is  gath- 
ered, not  from  a  single  clause  of  the  agreement,  but  from  the  entire 
context;  and,  where  the  meaning  is  doubtful,  by  considering  such 
surrounding  circumstances  as  they  are  presumed  to  have  considered 


9.  Atlanta,  etc.,  R.  Co.  v.  McEinney,  Dec.  501,  2  Am.  Hep.  671 ;  Conover  «. 
124  Qa.  929,  53  S.  E.  701,  UO  A.  S.  TiadaU,  20  N.  J.  L.  214,  40  Am.  Dec 
R.  215,  6  L.R.A.(N.S.)  436.  220  and  note;  Clark  v.  Devoe,  124  N. 

10.  McDonough  v.  Martin,  88  Ga.  Y.  120,  26  N.  E.  275,  21  A.  S.  R.  652; 
675,  16  S.  E.  59,  18  L.R.A.  343;  Mar-  Mott  v.  Oppenheimer,  135  N.  Y.  312, 
shall  V.  Craig,  1  Bibb  (Ky.)  379,  4  31  N.  E.  1097,  17  LJl-A,  409;  Bald 
Am.  Dec.  647;  Trull  v.  Eaatman,  3  Eagle  Val.  R.  Co.  v.  Nittany  Val.  R. 
Mete  (Mass.)  121,  37  Am.  De«.  126  Co.,  171  Pa.  St  284,  33  AtL  239,  50 
and  note;  Post  v.  Weil,  115  N.  Y.  361,  A.  S.  R.  807,  29  L.R.A.  423;  Everts 
22  N.  E.  145,  12  A.  S.  R.  809  and  v.  Brown,  1  D.  Chip,  (Vt.)  96, 1  Am. 
note,  5  L.R.A.  422;  Midgett  v.  Brooks,  Dec.  699;  Kellogg  «.  Robinson,  6  Vt. 
34  N.  C.  145,  65  Am.  Dec.  405;  Duke  276,  27  Am.  Dec.  550. 

of  St.  Albans  v.  Ellis,  16  East.  352, 14  Note :  15  Eng.  Rul.  Cas.  688. 

Rev.  Rep.  361, 15  Eng.  Rul.  Cas.  676;  12.  Sweet    v.    Brown,    12  Mete. 

Cannock  v.  Jones,  3  Exch.  233,  18  L.  (Mass)  175,  45  Am.  Dec.  243. 

J.  Exch.  204,  15  Eng.  Rul.  Cae.  679  13.  Bronson  v.  Coffin,  108  Mass.  175, 

and  note.  11  Am.  Rep.  335;  Greenwood  v.  Ligon, 

Notes:  79  A.  S.  R.  760;  U  Eng.  10  Smedea  &  M.  (Miss.)  615.  48  Am. 

Rol.  Cas.  277,  688.  Dec.  775;  Robinson  v.  Harbour,  42 

11.  McDonough  v.  Martin,  88  Ga.  Miss.  795,  97  Am.  Dee.  501, 2  Am.  Rep. 
675,  16  S.  E.  59,  18  L.R.A.  343;  At-  671. 

lanta,  etc.,  R.  Co.  v.  McKinney,  124  14.  Mott  v.  Oppenheimer,  135  N.  T. 

Qa.  929, 53  S.  E.  701, 110  A.  S.  R.  215,  312,  31  N.  E.  1097,  17  L.R.A.  409; 

6  L.R.A.(N.S.)  436;  Ireton  D.  Thomas,  Bald  Eagle  Val.  R.  Co.  v.  Nittany 

84  Kan.  70,  113  Pac.  306,  32  LJI.A.  Val.  R.  Co.,  171  Pa.  St.  284,  33  AtL 

(N.S.)  737;  Bronson  v.  Coffin,  108  239,  50  A.  S.  R.  807,  29  L.R.A.  423; 

Mass.  175,  11  Am.  Rep.  335;  Green-  Landell  v.  Hamilton,  176  Pa.  St.  327, 

wood   V.   Ligon,   10   Smedes   &  M.  34  Atl.  663,  34  L.R.A.  227. 

(Miss.)  615,  48  Am.  Dec.-775;  Robin-  15.  Robinson  «.  Harbour,  42  Miss. 

MB  «.  Hazfoonr,  42  Miss.  795,  07  Am.  795,  97  Am.  Dee.  5ftL,  2  Am.  Bep.  671. 
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when  the  covenant  was  made.^'  tTKe  words  of  a  coTenant  are  to  be 
taken  in  that  sense  in  which  they  are  most  probably  understood  by 
the  person  to  whom  they  are  addressed,  or,  which  is  the  same  in 
effect,  they  are  to  be  most  strongly  construed  against  the  party  using 
Uiem.''  It  is  likewise  a  rule  of  interpretation,  that  however  general 
the  words  of  a  covenant  may  be  if  standing  alone,  yet  if  from  other 
covenants  in  the  same  deed  it  is  plainly  and  irresistibly  to  be  inferred 
that  the  party  could  not  have  intended  to  use  the  words  in  the  general 
sense  which  they  import,  the  court  will  limit  the  operation  of  the 
general  words  of  any  covenant  in  the  same  deed;  and,  furthermore, 
that  the  generality  of  a  covenant  may  be  restrained  by  pellicular 
expressions.^*  It  follows  that  whether  words  amount  to  a  condition, 
a  limitation,  or  a  covenant  may  be  a  matter  of  construction,  depend- 
ing on  the  contract.*^ 

4.  Distinction  between  Covenant  and  Condition. — The  rule  is  that 
the  intention  of  the  parties  is  to  control  in  determining  whether  a 
particular  clat^  in  a  deed  creates  a  covenant  or  a  condition  subse* 
quent,  and  that,  if  it  be  doubtful  whether  the  clause  is  a  covenant 
or  a  condition,  the  courts  will  incline  against  the  latter  construction. ■ 
So  an  absolute  conveyance  of  a  right  of  way  by  a  landowner  and 
his  wife  to  a  railway  company,  reciting  that  it  is  given  for  and 
in  consideration  of  the  enhanced  value  to  be  given  and  contemplated 
to  arise  to  tiie  grantor's  land  and  other  property  by  the  location  and 
construction  of  the  railroad,  and  for  the  consideration  of  full  and 
complete  value  accruing  in  locating  and  maintaining  a  station  on 
the  land  granted,  is  in  no  sense  executory,  and  passes  the  title  to  tiie 
land  entirely  out  of  the  grantors,  and  to  the  railway  company.  In 


16.  Atlanta,  etc.,  R.  Co.  ».  McKin-  107  Fed.  798.  46  C.  C.  A.  647,  54 
ney;  124  Ga.  929,  63  S.  E.  701,  110  L.B.A.  262;  Hawley  v.  Kafitz,  148  CaL 
A.  S.  R.  215,  6  L.R.A.(N.S.)  436  ;  393,  83  Pac  248,  113  A.  S.  R.  282,  3 
Conover  v.  Tindall,  20  N.  J.  L.  214,  40  L.R.A.(N.S.)  741  and  note;  SeovUl  v. 
Am.  Dec.  220  and  note;  Clark  v.  Devoe,  McMahon,  62  Conn.  378,  26  Atl.  479. 
124  N.  Y.  120,  26  N.  E.  276,  21  A.  36  A.  S.  R.  350,  21  L.R.A.  58;  Boone 
S.  R.  652;  Kellogg  tJ.  Robinson,  6  Vt.  v,  Clark,  129  lU.  466,  21  N.  E.  850,  5 
276,  27  Am.  Dec.  550.  L.RA.  276;  Peden  v.  Chicago,  etc.,  Ry. 

Note;  82  A.  S.  R.  669.  Co.,  73  la.  328,  35  N.  W.  424,  5  A.  S. 

17.  Greenwood  v.  Ligon,  10  Smedea  R.  680  and  note;  WoodrufiE  v.  Wood- 
M.  (Mi88.)  615,  48  Am.  Dec.  775.      raff,  44  N.  J.  Eq.  349,  16  AU.  4,  1 

18.  Miller  ti.  Heller,  7  Serg.  ft  R.  L.R.A.  380  and  noU;  Post  «.  Weil,  115 
(Pa.)  32,  10  Am.  Dec.  413.  N.  Y.  361,  22  N.  E.  145,  12  A.  S.  R. 

19.  Everts  v.  Broira>  1  D.  Chip.  809,  5  L.R.A.  422;  St.  Peter's  Church 
(Vt.)  96, 1  Am.  Dec  699.  o.  Bragaw,  144  N.  C.  126,  56  S.  E. 

See  Contracts  for  rales  relating  to  688,  10  L.R.A.(N.S.)  633;  Eeroyd  «. 
interpretation  and  effect  generally.     Cog^hall,  21  R.  I.  1,  41  AtL  260,  79 

20.  Post  t..  Weil,  115  N.  Y.  361.  22  A.  S.  R.  741. 

N.  E.  145,  12  A.  S.  E.  809  and  note.  Notes:  79  A.  S.  R.  750  ;  3  L.R.A. 
6L.R.A.  422.  789  ;  6  LJI.A.  422  ;  6  LJI.A.  107; 

L  Lob  AngeleB  Uaivtnity  v.  Swartii,  11  L.B.A.(N.&.)  398  et  aeo. 
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such  a  case,  the  promises  or  obligations  of  the  railway  company 
referred  to  in  the  deed  are  in  the  nature  of  covenants,  not  conditions, 
and  the  grantors  cannot  reclaim  the  land  on  account  of  the  nonper- 
formance of  the  covenants  by  the  grantee; '  and  a  deed  to  a  railroad 
company  of  a  right  of  way,  which  contains,  as  a  part  of  the  consid- 
eration, the  provision  that  "the  water  ...  be  made  to  run"  in  a 
ca1«in  place,  will  be  construed  to  be  a  covenant  attached  to  the  land.' 
While  the  use  of  the  technical  words  "condition"  or  "covenant"  in 
an  instrument  will  be  given  effect  if  consistent  with  the  purpose  of  the 
instrument  viewed  in  its  entirety,  the  mere  use  of  such  words  is  not 
controlling.  Hence  instances  appear  where  provisions  have  been  con- 
strued as  conditions  or  as  covenants  accordingly  as  they  may  be 
attended  or  unattended  by  provisions  for  a  forfeiture  or  reversion, 
notwithstanding  the  misuse  of  the  term  "covenant"  or  "condition," 
as  the  case  may  be,  in  designating  the  provision  in  the  instrument* 
As  an  illustration  of  the  same  principle  it  may  be  noted  that  if  a 
-  deed  of  land  contains  a  clause  prohibiting  its  use  for  certain  purposes, 
but  without  words  of  "condition,"  or  any  provision  for  re-entry  in 
case  of  a  breach,  such  clause  is  not  a  condition,  but  a  negative  cove- 
nant* In  this  connection  it  is  the  rule  that  technical  words  do  not 
always  necessarily  raise  a  condition  subsequent,  but  may  be  controlled 
by  the  context  of  the  instrument  in  which  tiiey  are  used,  so  tiiat  some- 
times they  will  be  construed  as  creating  a  limitation  and  condition, 
and  sometimes  a  covenant  or  a  trust  only.  Such  words  may  be  over- 
looked where  they  do  not  inevitably  evidence  the  intention  of  the 
parties.*    Accordingly,  a  covenant,  and  not  a  condition,  is  created 
by  a  clause  in  a  conveyance  of  land  for  a  college  campus,  which  states 
that  the  conveyance  is  upon  tb^  express  condition  that  the  land  shall 
be  devoted  exclusively  as  part  of  the  campus,  although  another  condi- 
tion is  that  it  shall  revert  to  the  grantor  if  abandoned  or  devoted  to 

2.  Chicago,  etc.,  Ry.  Co. «.  Titteriiw-  Notes:  79  A.  S.  B.  751;  3  L.RJI. 
ton,  84  Tex.  IB  S.  W.  472,  SIA.  (N.S.)  741  «t  $€f,s  7  LJt.A.(N.S.) 
S.  R.  39.  1122. 

Note:  79  A.  S.  B,  751.  5.  Not«:  79  A.  S.  E.  751.   See  m- 

8.  Peden  «.  Chicago,  ete.,  By.  Co.,  /n»,  par.  30  and  31,  as  to  restrictive 
73  la.  328,  35  N.  W.  424,  6  A.  8.  B.  covenants  generally. 
680.  6.  Seovill  v.  McMahon,  62  Conn.  378, 

Note:  79  A  S.  R.  750.  26  Ail.  479,  36  A.  S.  R.  350,  21  LJIA. 

4.  Hawley  v.  Kafitz,  148  Cal.  393,  58;  Kilpatrick  v.  Baltimore,  81  Md. 
83  Pac.  248, 113  A.  S.  B.  282,  3  L.RA..  179,  31  Atl.  805,  48  A.  S.  B.  509,  27 
(N.S.)  741  and  note;  Post  «.  Weil.  115  LJI.A.  643;  Post  v.  WeiL  115  N.  T. 
N.  Y.  361,  22  N.  B.  146.  12  A.  S.  B.  361,  22  N.  E.  145,  12  A.  S.  R.  809,  6 
809  and  note,  5  L.R.A.  422;  St.  Peter's  L.RA.  422;  MacKeazie  «.  Jersey  Cify 
Church  V.  Bragaw,  144  N.  C.  126,  56  Presbyteiy,  67  N.  J.  Eq.  652,  61  AU. 
S.  E.  688,  10  L.BA.(N.S.)  633;  1027,  3  L.EA,(N.S.)  227. 
Beroyd  v.  Coggeehall,  21  B.  I.  1,  41  Note :  79  A.  S.  R.  750.  Bee  tupra, 
AtL  260,  79  A.  S.  R.  741  and  note.     par.  3,  as  to  intention. 
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other  uses  before  a  certain  date,  after  which  a  forfeiture  is  not  to 
occur  under  any  circnmstances.' 

5.  Acceptance  of  Deed  Poll  as  Blndins  Grantee. — ^Th«  oonrts  of 
some  jurisdictions  have  disregarded  the  technical  rules  applicable  to 
actions  on  cov^ants,  and  have  laid  down  the  rule  that  when  an  estate 
is  conveyed  by  a  deed  poll  containing  covenants  to  be  performed  by 
the  grantee,  and  the  grantee  accepts  the  conveyance,  the  deed,  titiough 
signed  and  sealed  by  the  grantor,  will  be  deemed  the  deed  of  both 
parties,  and  the  grantee  will  be  as  effectually  bound  by  the  covenants 
as  though  he  had  executed  the  instrument.'  It  would  seem,  on  the 
principle  of  mutuality  and  fair  dealing,  that  no  distinction  should 
be  made  as  between  the  binding  character  of  an  instrument  if  made 
by  one  and  accepted  by  the  other.  The  covenant  is  a  single  and 
indivisible  thing,  and,  being  so,  most  of  the  courts  hold  the  cove- 
nantee bound  on  acceptance  by  estoppel  as  firmly  as  is  the  covenantor 
by  his  formal  act;  and,  further,  that  such  estoppel  runs  with  the 
land.'  It  has  been  said  that  the  equitable  rule  has  much  to  com- 
mend it,  while  the  technical  rule  is  the  product  of  the  slavish  adher- 
ence to  forms  which  did  so  much  to  deform  the  common  law,  and  is 
without  any  merit  entitling  it  to  favor;  and  hence  it  is  that  the  better 
reasoned  cases  support  the  equitable  doctrine.^*  The  acceptance  of  a 
deed  poll  implies  a  promise  on  the  part  of  the  grantee  to  perform  the 
covenants  to  be  performed  on  his  part;  >^  and,  generally,  the  contract 
becomes  binding  upon  the  grantee,  and  all  agreements  or  obligations 
created  by  the  deed,  which  constituted  real  covenants  running  with 
the  land,  become  obhgatory  upon  the  successors  in  interest  of  the 
grantor  and  grantee.^' 

6.  Acceptance  as  Not  Binding  Grantee  as  Covenantor. — It  is  a  tech- 
nical rule  that  the  acceptance  of  a  deed  poll  cannot  have  the  effect  of 


7.  Los  Angeles  University  v.  Swarth,  51  Ohio  St.  40,  36  N.  E.  672,  46  A.  S. 
107  Fed.  798,  46  C.  C.  A.  647,  64  E.  545,  23  L.R.A.  396  and  note. 
L.R.A.  262.  Notes:   8   L.R.A.   604;   6  L.R.A. 

8.  Atlanta,  etc.,  R.  Co.  v.  McKinney,  (N.S.)  436;  15  Ann.  Cas.  684, 
124  Ga.  929,  53  S.  E.  701,  110  A.  S.  9.  Note:  6  L.R.A.(N.S.)  437. 

R.  215,  6  L.R.A.(N.S.)  436;  Dean  v.  10.  Midland  Ry.  Co.  v.  Fisher,  125 

Walker,  107  lU.  540,  47  Am.  Rep.  467;  Ind.  19,  24  N.  E.  756,  21  A.  8.  R.  189, 

Midland  Ry.  Co.  v.  Fisher,  125  Ind.  8  L.R.A.  604. 

19,  24  N.  E.  756,  21  A.  S.  R.  189,  8  11.  Hagerty  v.  Lea,  54  N.  J.  L.  580, 

L.R.A.  604  and  note;  Sexaner  v.  Wil-  25  Atl.  319,  20  L.R.A.  631. 

son,  136  la.  357,  113  N.  W.  941,  15  Notes:  1  LJI.A.  381;  2  L.tl.A.  200. 

Ann.  Cas.  54,  14  LJl.A.(N.S.)  185;  12.  Midland  Ry.  Co.  v.  Fisher,  125 

Atlantic  Dock  Co.  t>.  Leavitt,  54  N.  Y.  Ind.  19,  24  N.  E.  756,  21  A.  S.  R.  189, 

35, 13  Am.  Rep.  556;  Finley  v.  Simp-  8  L.R.A.  604;  Hickey  v.  Lake  Shon, 

son,  22  N.  J.  L.  311,  53  Am.  Dec  252;  etc.,  R.  Co.,  61  Ohio  St  40,  36  N.  E. 

Eagerty  v.  Lee,  54  N.  J.  L.  580,  25  672,  46  A.  S.  R.  646,  23  L.Rjk.  306 

Atl.  319,  20  L.R.A.  631;  Bowen  v.  and  note. 

Beck,  94  N.  7.  86,  46  Am.  Rep.  124;  Note:  ff  L3.A.(N.S.)  437. 

Hickey  «.  Lak?  Shore,  etc.,  Ry.  Co., 
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binding  the  grantee  as  a  covenantor.  Accordingly,  where  this'  prin- 
ciple obtains,  mutual  covenants  cannot  arise  out  of  a  deed  poll.**  lilus- 
trating  the  rule  stated  it  has  been  held  that  a  provision  in  a  deed  poll 
to  a  canal  company  that  the  company,  in  consideration  and  on  con- 
dition of  the  transfer  of  certain  land  to  it,  and  the  resulting  benefit 
to  the  grantors  as  the  owners  thereof,  will  coostj^ct  a  basin  connected 
with  the  canal  upon  the  property,  cannot  be  enforced  by  the  assigns 
of  the  grantors  on  the  ground  that  it  is  a  covenant  running  with  the 
land,  since  the  comp^my  did  not  sign  or  seal  the  deed,  and  since  the 
provision  relied  on  as  a  covenant  referred  to  things  not  in  being,  and 
there  was  nothing  that  could  be  construed  either  as  a  covenant  with 
the  grantors  and  their  assigns,  or  by  the  canal  company  for  itself  and 
assigns.^^  The  quaUty  of  all  contracts  as  po^essiug  an  inherent  and 
disseverable  mutuality  affords  a  basis  for  a  contrary  and  more  equitable 
rule;'*  and,  consequently,  it  13  apparent  that  in  the  states  where 
the  distinction  between  sealed  and  unsealed  instruments  has  been 
abolished,  the  question  of  the  common  law  liability  of  a  grantee  under 
a  deed  poll,  or  under  any  other  sealed  instrument,  cannot  arise  ss  that 
of  a  covenantor.^*  The  conflict  is,  however,  not  as  to  the  substantial 
rights  of  the  grantor,  for  all  decisions  apparently  agree  that  some 
form  of  action  can  be  maintained  against  the  grantee,  but  as  to  hia 
remedial  rights,  that  is,  whether  the  grantor  should  proceed  against 
the  grantee  by  an  action  of  covenant,  or  by  an  action  of  assumpsit, 
or  a  suit  in  equity.  In  other  words,  the  conflict  concerns  the  remedial 
and  not  the  substantive  rights  of  the  parties.*' 


7.  In  General — ^Dependent  and  Independent'  Covenants. — Aside 
from  the  distinction  between  covenants  as  express  or  implied,**  and 
further,  as  between  real  and  personal  covenants,**  covenants  are  fre- 
quently classified  with  reference  to  their  interbalancing  considera- 
tions or  with  a  view  to  their  enforcement.  It  is  a  general  rule  that 
where  covenants  are  made  by  two  pfurties  to  a  deed  or  agreement 
and  are  such  that  the  thing  covenanted  or  promised  to  be  done  on 
each  part  enters  into  the  whole  consideration  for  the  covenant  or 

13.  Dawson  o.  Western  K.  R.  Co.,  337, 15  Ann.  Gas.  678, 14  L.BJ^.(N:S.j 
107  Md.  70,  68  All.  301, 126  A.  S.  E.  809. 

337  and  note,  15  Ann.  Gas.  678,  14  16.  See  supra,  par.  5. 

LJl.A.(N.S.)  809.  16.  Note:  126  A.  S.  B.  359-369.  See 

Notes:  47  Am.  Dec.  576;  126  A.  S.  supra,  par.  2,  as  to  use  of  private  seals 

R.  350  et  aeq.;  23  L.R.A.  396;  15  Ann.  abolished  in  some  jurisdictions. 

Gas.  683.    See  infra,  par.  8,  as  to  17.  Notes:  23  LJI.A.  396;  15  Ann. 

mutual  covenants.  Gas.  683. 

14.  Dawson  tj.  Western  M.  R.  Co.,  18.  See  infra,  par.  10  et  seq, 
107  Md.  70,  68  Atl.  301. 126  A.  S.  R.  19.  See  infra,  par.  16  et  «m. 
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promise  on  the  other  part,**  or  where  the  acts  or  covenants  of  the 
parties  are  concurrent,  and  to  be  done  or  performed  at  the  same  time, 
the  covenants  are  dependent,  and  neither  party  can  maintain  an  action 
against  the  other,  without  averring  and  proving  performance  on  hia 
part.*  Hence  it  is  that  covenants  for  conveyance  of  the  premises 
and  for  the  payment  of  the  consideration,  in  a  contract  for  the  sale 
of  lands,  are  regarded  as  dependent  covenants,*  as  are  also  cove- 
nants by  a  lessee  to  pay  rent,  and  by  a  lessor  to  make  improvements 
and  repairs,  without  which  the  premises  would  be  useless  for  the  pur- 
poses leased.*  Covenants  are  construed  to  be  either  dependent  on  or 
independent  of  each  other,  according  to  the  intentdon  and  meaning 
of  the  parties  and  the  good  sense  of  the  case;  and  technical  words 
should  give  way  to  such  intention.*  But  the  courts  will  construe 
covenants  to  be  dependent  unless  a  contrary  intention  appears.* 
While  ordinarily  dependent  covenants  relate  to  the  whole  (»)nsidera- 
tion,  stipulations  and  circumstances  of  contract  may  exist  which  may 
render  covenants  relating  to  1^  than  the  whole  as  dependent.  Accord- 
in^y  it  has  been  held  that  the  payment  of  an  installment,  when  made 
to  depend  upon  the  act  of  another,  is,  as  respects  that  particular  install- 
ment, a  dependent  covenant; '  and,  furtitiermore,  that  covenants  relat- 


8r.  Bean  «.  Atwater,  4  Conn.  3,  10 
Am.  Dec  91;  Bobinaon  v.  Harbour, 
42  Miss.  795,  97  Am.  Dec.  601,  2  Am. 
Rep.  671;  Boone  v.  Eyre,  1  H.  HI. 
273n.,  2  Rev.  Rep.  768,  18  Eng.  Rul. 
Cas.  609  and  note;  P<Nrdage  v.  Cole, 
1  Saund.  319,  18  Eng.  But.  Cas.  601 
and  note. 

1.  Robinson  v.  Hioliour,  42  Miss. 
795,  97  Am.  Dec.  501,  2  Am.  Rep.  671. 

Note:  18  Eng.  Rul.  Cas.  610. 

2.  Howe  V.  Mitchell,  17  Me.  85,  35 
Am.  Dec.  231  and  note. 

3.  Lunn  «.  Gage,  37  111.  19,  87  Am. 
Dec.  233  and  note.  See  Landloiu)  and 
Tbkaht,  as  to  the  covenants  to  pay 
rent,  to  make  improvements  and  re- 
pairs. 

4.  Lonn  v.  Gage,  37  lU.  19,  87  Am. 
Dec.  233  and  note;  Coleman  v.  Rowe, 
5  How.  (Miss.)  460,  37  Am.  Dec.  164 
and  note;  Robinson  v.  Harbour,  42 
Miss.  795,  97  Am.  Dee.  501;  2  Am. 
Rep.  671;  Cunningham  v.  Morrell,  10 
Johns.  (N.  Y.)  203,  6  Am.  Dec.  332. 

Note:  18  Eng.  Rul.  Cas.  605,  618. 

In  order  to  discover  sneh  intention 
the  rule  faap  been  stated  that  if  a  day 
be  appointed  for  the  payment  of  mon- 


ey,  or  a  part  of  it,  or  for  the  doing  of 
any  other  act,  and  the  day  is  to  hap- 
pen, or  may  happen,  before  the  thing 
which  is  the  consideration  of  the 
money,  or  other  act,  is  to  be  performed, 
an  action  may  be  brought  for  the  mon- 
ey, or  for  not  doing  such  other  act 
before  performance;  for  it  appean 
that  the  party  relied  upon  his  remedy, 
and  did  not  intend  to  make  the  per- 
formance a  condition  precedmt.  And 
so  it  is  where  no  time  is  fixed  for  per- 
formance of  that  which  is  the  eoosider- 
ation  of  the  money  or  other  act,  cov- 
enants are  deemed  to  be  independent. 
Duncan  v.  Jeter,  5  Ala.  604,  39  Am. 
Dec.  342;  Sayre  v.  Craig,  4  Ark.  10, 
37  Am.  Dec.  757  and  note ;  Coleman  v. 
Rowe,  5  How.  (Miss.)  460,  37  Am. 
Dec.  164;  Robinson  v.  Harbour,  4Z 
Miss.  795,  97  Am.  Dee.  501  and  note, 
2  Am.  Rep.  671. 

6.  Robinson  v.  Harbour,  42  Miss. 
795,  97  Am.  Dec.  501  and  note,  2  Am. 
Rep.  671;  Shinn  v.  Roberts,  20  N.  J.  L. 
435,  43  Am.  Dec.  636. 

6.  Babcock  v.  Wilson,  17  Ve.  372, 
35  Am.  Dec.  263  and  note. 
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ing  to  inatBlImfints  by  agreement  be  made  d^ndent,  and,  as 
such,  a  recovery  on  a  ratable  performance  may  be  had  thereon.' 
As  a  rule^  however,  where  a  covenant  goes  only  to  part  of  the  con- 
sideration on  both  sides,  and  a  breach  of  such  covenant  may  be  com- 
pensated in  damages,  it  is  an  independent  covenant^  and  an  action 
may  be  maintained  for  a  breach  of  ttie  covenant  on  the  part  of  the 
defendant,  without  averring  performance  or  an  offer  to  perform.' 
Where,  therefore,  payment  of  an  installment  is  independent,  an  action 
may  be  maintained  on  it  after  edl  the  installments  are  due,  without 
averring  a  perfonnance  or  an  offer  to  perform  on  the  part  of  the 
plaintiff ;  *  and  covenants  for  payments  to  be  made  by  installments 
may  be  independent,  although  the  last  installment  is  not  to  be  paid 
until  the  work  is  completed.**  Covenants  of  warranty  and  against 
incumbrances  in  the  same  instrument  are  independent  covenants  and 
a  breach  of  either  gives  a  cause  of  action ;  and,  accordingly,  it  has 
been  held  that  a  remote  grantee  has  a  cause  of  action  for  a  breach 
of  the  covenant  of  warranty  by  eviction  notwithstanding  the  fact 
that  the  covenant  against  incumbrances  was  broken  when  made  and 
did  not  run  with  the  land.** 

8.  Hutnal  and  Reciprocal. — When  the  covenants  are  mutual  and 
the  acts  of  performance  by  each  party  are  to  be  concurrent,  and  no 
place  is  agreed  for  the  performance,  there  is  nothing  to  be  done  by 
either  which  must  precede  any  action  by  the  other.  Upon  such  an 
agreement,  if  both  parties  remain  inactive,  there  is  no  breach  by  either. 
If  either  would  charge  the  other  upon  it,  he  must  put  him  in  default 
by  showing  a  refusal  to  perform,  or  some  act  or  neglect  on  the  part  of 
such  other  party  as  may  be  r^arded  as  equivalent  to  a  refusal.  Unless 
excused  from  performance  on  bis  own  part,  by  the  refusal  of  the 
other  party  to  perform,  or  some  conduct  equivalent  to  a  refusal,  he 
must  show  that  he  has  offered  to  perform  his  part  of  the  agreements; 
or  at  least  that  he  gave  notice  of  his  readiness  to  perform,  or,  being 
thus  ready,  requested  performanoe  by  the  other  party.  Failing  to 
do  that,  be  cannot  charge  the  mere  neglect  of  the  other  party  to  take 
any  action,  as'a  refusal  to  perform,  or  as  a  breach  of  the  agreement.** 

7.  Cunniiigbam  «.  HorreQ,  ID  Jviam.  11.  Weeks  9.  Giaee,  IM  Uaas.  298,. 
(N.  T.)  203,  6  Am.  Dee.  332.  80  N.  E.  220,  10  Ann.  Gas.  1077,  0 

8.  Sayre  v.  Craig,  4  Aik.  10,  37  Am.  L.R.A.(N.8.)  1092.  See  mfn,  par. 
Dee.  757;  Obennyer  v.  HRehoa,  6  Bin.  64  et  seq.,  as  to  eovenants  of  watfant?; 
<Pa.)  158.  6  Am.  Dec.  439;  Boone  «.  and  par.  48  »t  Mf.,  as  to  eovenanta 
Eyre,  1  h1  B1.  273n.,  2  Rev.  Rep.  768,  i^aanst  ineombraaces  goierally. 

38  Eng.  Rnl.  Cas.  609  and  note;  Pord-  18.  Williams  «.  O'Donnell,  226  Pa. 
age  V.  Cole,  1  Saund.  319, 18  Eng.  Rnl.  St  321,  74  AtL  205,  26  LAJL(N3.) 
Cas.  601  and  note.  1094  and  note. 

9.  Biddle  v.  CoryeU,  18  N.  J.  U  377,     18.  Note:  18  Eng.  Bid.  Cas.  619. 
38  Am.  Dee.  621  and  note. 

10.  Babeock  v.  Wilson,  17  He.  372, 
36  Am.  Dee.  263  and  note. 
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Where  mutual  covenants  go  to  the  whole  of  tiie  consideration  on  both 
sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other,'* 
and  when  covenants  are  mutual  and  concomitant,  neither  party  can 
enforce  the  contract  against  the  other  without  showing  performance, 
or  tender  of  performance,  on  bis  own  ps^t^*  Reciprocal  covenants 
are  themselTes  the  consideration,  and  their  performance  is  not  essen- 
tial to  their  validity  unless  the  covenants  are  dependent^  and  per- 
formance by  one  i$  a  condition  precedent  to  the  performance  of  the 
other.^*  The  avowed  inabihty  of  a  defendant  to  perform  when  an 
offer  of  performance  is  made  by  plaintiff,  is  sufficient  to  dispense 
with  all  subsequent  formalities  on  Uie  part  of  the  plaintitf;  but  such 
avowal  has  no  retroactive  effect,  nor  ^1  it  cure  defects  in  what  the 
plaintiff  has  already  done,  or  excuse  him  from  showing  both  a  will- 
ingness and  an  ability  to  perform  in  accordance  with  the  contract^' 
If  the  grantor  and  grantee  mutually  bind  themselves,  then  the  cove- 
nants or  agreements  are  enforceable  by  the  grantees  of  each,  whether 
they  be  prior  or  subsequent  purchasers.^^ 

9.  Jdnt  and  Several. — ^Where  a  covenant  is  made  Mrith  two  or 
more  covenantees,  the  general  rule  is  that  it  will  be  construed  as  a 
joint  covenant,  and  not  a  several  covenant  with  each,  unless  the 
covenant  contains  express  words  of  severalty,  or  where  the  covenantees 
take  separate  interests  in  the  fruits  of  covenant.^'  Where  three  grant- 
ors jointly  covenant  to  warrant  and  defend  the  premises  conveyed, 
against  the  lawful  claims  and  demands  of  all  persons  claiming  by, 
through,  or  under  them,  they  are  all  liable  on  the  covenant,  if  there 
existed  at  the  time  a  legal  claim  under  one  of  them ;  and  one  is 
not  relieved  from  liability  on  a  general  covenant  of  warranty  in  a 
deed  which  he  executes  in  conjunction  with  other  owners,  by  the  fact 
that  he  had  only  an  undivided  interest  in  the  property  at  the  time 
of  the  conveyance.'  Covenant  by  several  with  one  must  be  regarded 
as  several,  where  the  interest  of  the  covenantors  is  separate  and  per^ 
formance  cannot  be  made  jointly,  unless  the  intention  of  the  parties 
appears  to  have  been  that  each  ^ould  be  bound  for  the  perform- 
ance of  the  other  * 


14.  Shinn  «.  Roberts,  20  N.  J.  L. 
435,  43  Am.  Dec.  636. 

16.  Hawley  v.  Hason,  9  Dana  (Ky.) 
32,  33  Am.  Dee.  522;  Cassel  v.  Cooke, 
8  Seig.  &  R.  (Pa.)  268,  11  Am.  Dec. 
610  and  note. 

16.  Columbia  College  v.  Lynch,  70 
N.  Y.  440,  26  Am.  Rep.  615. 

Note:  18  Eng.  Rul.  Caa.  614. 

17.  Hawley  v.  Mason,  9  Dana  {Ky.) 
32,  33  Am.  Dee.  622. 


18.  Note:  37  L.R.A.(N.S.)  25. 

19.  Lahy  v.  Holland,  8  Gill  (HA.) 
445,  50  Am.  Dec.  705. 

Note:  125  A.  S.  R.  456. 

20.  Carleton  «.  Tyler,  16  Me.  392, 
33  Am.  Dec.  673. 

1.  Williams  v.  O'Donnell,  225  Pa.  St 
321,  74  Atl.  205,  26  L.R.A.(N.S.)  1094. 

2.  Haskins  v.  Lombard,  16  Me.  140, 
33  Am.  Dee.  64&. 
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III.  Express  and  Implied  Covenants 


10.  Express  Covenants. — On  the  basis  of  expression — ^that  fe, 
whether  they  are  explicitly  stated  in  the  instrument  or  imputed  by 
law — eoventuita  are  classified  aa  express  and  implied.  Express  are 
those  stated  in  words  more  or  less  distinctly  exposing  the  intent  to 
covenant,  and  implied  are  those  inferred  by  legal  construction  from 
the  use  of  certain  words  of  conveyance.*  No  particular  form  of  stat- 
ing a  covenant  is  required,  since  it  may  he  created  by  any  language 
showing  the  intention  of  the  parties  to  bind  themselves.*  Implied 
covenants  are  not  favored ;  *  and  hence  it  is  that  where  a  deed  con- 
tains an  express  covenant  of  warranty,  this  does  away  with  any  implied 
covenant.  The  covenants  raised  by  law  from  the  use  of  particular 
words  in  the  deed  are  only  intended  to  be  operative  when  the  parties 
themselves  have  omitted  to  insert  covenants.  But  when  the  party 
declares  how  far  he  will  be  bound  to  warrant,  that  is  the  extent  of 
his  covenant,  and  the  law  will  not  hold  him  bound  beyond  it.*  In 
accord  with  this  principle  an  express  special  warranty  limits  an  implied 
general  warranty  in  a  deed,  except,  perhaps,  where  the  implied  war- 
ranty is  a  necessary  consequence  of  tenure;'  and  an  express  cove- 
nant of  warranty  must  qualify  an  implied  covenant  within  the  import 
and  eifect  of  the  express  covenant.* 

11.  Implied  Covenants  Generally. — Implied  covenants,  called  also 
covenants  in  law,  are  those  which  the  law  implies  or  intends  from  the 
nature  of  the  transaction,  although  they  are  not  expressed  by  words 
in  the  instrument  containing  them ;  *  and  it  is  a  rule  that  implied 
covenants  are  operative  only  where  the  parties  have  omitted  to  insert 
covenants  in  the  instrument.^*  Accordingly  where  there  is  no  express 
warranty  of  title  in  a  deed  the  law  will  generally  imply  such  a  war- 
ranty from  a  contract  to  sell ;  and  this  rule  is  given  effect  quite  fre- 
quently in  measuring  the  import  of  the  various  covoiants  relating  to 
title  not  only  of  reaU*  but  also  of  personal  property."  Another 
rule  is  that  general  implied  covenants  are  qualified  and  restrained 

S.  McDonough  u.  Martin,  88  Ga.  675,  279,  30  Am.  Dee.  313. 

16  S.  E.  59,  18  L.R.A.  343.  8.  Kent  v.  Welch,  7  Johns.  (N.  T.) 

Note :  6  LJt.A.  107.  258,  5  Am.  Dec.  266. 

4.  Note:  6  L.R.A.  107.    See  $upra,  9.  Note:  32  Am.  Dec.  353. 


5.  McDonough  v.  Martin,  88  Ga.  &  M.  (Miss.)  422,  46  Am.  Dee.  314 
875,  16  S.  E.  69,  18  L.R.A.  343  and  and  note. 


6.  Weems  i;.  McCaugfaan,  7  Smedea  warranty  of  title. 

&  M.  (Miss.)  422,  45  Am.  Dec.  314  12.  Chism  v.  Wood,  Hard.  (Ky.) 

and  note;  Weiser  v.  Weiser,  5  Watts  531,  3  Am.  Dec.  740;  Payne  v.  Eod- 

(Pa.)  279,  30  Am.  Dec.  313.  den,  4  Bibb  (Ky.)  304.  7  Am.  Dee. 

Notes:  45  Am.  Dec.  316;  26  L.R.A.  739;  Chancellor  «.  Wiggins,  4  B.  Mon. 


par.  3,  as  to  words  and  intention. 


10.  Weems  v,  McCaughan,  7  Smedes 


note. 


11.  See  infrOf  par.  41,  aa  to  implied 


(N.S.)  1096. 
7.  Weiser  v.  Weiser,  S  Watts  (Pa.) 


(Ky.)  201,  39  Am.  Dec  409  and  not*. 
See  Salis. 
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by  express  covenants  of  a  more  limited  character ;  ^*  as,  for  example, 
a  covenant  implied  from  the  term  "demise"  in  a  lease  is  resbmned 
by  a  covenant  that  the  lessor  would  not  himself,  nor  should  any  per- 
son claiming  under  him,  interrupt  the  possession  of  the  lessee  during 
the  term>*  On  the  point  as  to  whether  leases  are  within  a  statute 
declaring  that  there  £AiaU  be  no  implied  covenants  in  conveyanoeB 
of  real  property,  the  decisions  are  in  conflict.^*  Under  the  common 
law,  in  the  conveyances  of  estates  of  freehold  the  only  word  from 
which  a  warranty  of  title  can  be  implied  is  the  word  of  feoffment, 
"dedi;"  ^*  but  this  covenant  raised  by  implication  of  law  in  a  feoff- 
ment, release  or  confirmation,  does  not  arise  from  the  employment  of 
tiie  term  "dedi,"  or  its  equivalent,  in  instrumeafs  which  derive  their 
principal  efficacy  from  the  statute  of  uses.^^  A  warranty  was  implied, 
in  case  of  exchange  of  lands,  from  the  word  "excambium,"  but  from 
no  other.  And  in  the  case  of  a  partition  at  common  law  a  warranty 
was  implied  from  the  partition  itself.*^  The  decisions  are  in  conflict 
as  to  what  covenants  may,  in  the  absence  of  express  covenants,  be 
inched  from  grants,  from  general  contracts  to  sell,  and  from  the  use 
of  certain  words  in  agreements  to  sell  expressing  a  purpose  to  convey 
the  "right,  titie  and  interest"  of  the  vendor.'* 

12.  Use  of  Words  "Grant,  Bargain  and  Sell."— The  words  "give, 
grant)  sell  and  convey,"  or  equivalent  expressions  in  a  conveyance 
in  fee,  it  has  been  held,  do  not  of  themselves  imply  a  covenant  of 
warranty,*®  or  of  titie;  ^  though  the  words  "grant"  or  "demise"  may 
imply  a  covenant  of  title,  in  a  lease  for  years.*  Nor  do  such  words 
expressly  and  specifically  convey  the  whole  titie.    They  are  rather 

15.  Cioneh  v.  Fowle,  9  N.  H.  219,  S.  W.  889,  44  A.  S.  R.  245  and  note. 
32  Am.  Dee.  350  and  note;  Line  v.  Notes:  32  Am.  Dec.  355  ;  57  L.B.A. 
Stephenson,  4  Bing.  N.  Cas.  678,  5  334.  See  infra,  par.  42,  aa  to  implied 
Bing.  N.  CUis.  1B3,  14  Eng.  Bui.  Cas.  warranty  on  partition. 

710  and  note.   '  19.  See  infra,  par.  12,  as  to  the  legal 

14.  Cronch  «.  Fowle,  9  N.  H.  219,  effect  of  the  words  "grant,  baigmin  and 

32  Am.  Dec.  350  and  note.  See  mfra,  sell infra,  par.  13,  aa  to  oovenanta 

par.  59,  as  to  covenant  of  quiet  enjoy-  implied  from  sales  of  a  vendor's  "r^t, 

ment  imptied  by  leases.  title  and  interest;"  and  infra,  par.  45, 

16.  Note:  44  L.B.A.(N.S.)  1110  «t  as  to  effect  of  covenant  of  seisio. 

8eq.  20.  Bethell  v.  Bethell,  54  Ind.  428, 

16.  Allen  v.  Sayward,  6  Greenl.  23  Am.  Rep.  650;  Allen  v.  Sayward, 
(Me.)  227, 17  Am.  Dec.  221;  Frost  t>.  5  Greenl.  (Me.)  227, 17  Am.  Dec.  221; 
Raymond,  2  Caines  (N.  Y.)  188,  2  Am.  Bates  «.  Foster,  59  Me.  157,  8  Am. 
Dec.  228;  Kent  v.  Welch,  7  Johns.  Rep.  406;  Rickets  «.  Dickens,  5  N.  C 
(N.  Y.)  258,  5  Am.  Dee.  266.  343,  4  Am.  Dec.  555  and  note. 

Note:  32  Am.  Dec.  355.  1.  Frost  v.  Raymond,  2  Caines  (K. 

17.  Allen   v.   Sayward,  6   Qivenl.  Y.)  188,  2  Am.  Dee.  228  and  note. 
(Me.)  227,  17  Am.  Dec.  221;  Frost  v.     2,  Bethell  v.  Bethell,  54  Ind.  428,  23 
Raymond,  2  Caines  (N.  Y.)  188,  2  Am.  Am.  Rep.  650.    See  m/ro,  par.  69, 
Dee.  228;  Rickets  v.  Dickens,  6  N.  C.  as  to  oovenanta  implied  m  kasas;  «a4 
343,  4  Am.  Dee.  555.  see  generallyi  Lahdumd  amb  Tkkamt. 

18.  Jones  «.  Bigstaff,  95  Ey.  396,  25 
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words  of  general  description,  susceptible  of  explanation  or  modificfr- 
tion  by  other  impropriate  language.'  At  common  law  a  covenant 
of  seisin  is  not  implied  in  a  deed  of  real  property  by  the  use  of  the 
operative  words  "grant,  bargain,  sell,  convey  and  warrant;"  *  neither 
is  a  warranty  against  ipcumbrances  implied  at  common  law  from  the 
USQ  of  such  words  in  a  conveyance.*  The  covenants  embraced  in 
the  words  "grant,  bargain  and  sell"  are  sometimes  prescribed  by  stat- 
ute, and  where  this  ia  so  they  generally  import  a  warranty  running 
wi^  Uie  land;  *  and  unless  restrained  by  express  terms  contained  in 
the  deed,  these  words  make  the  statutory  covenants  a  part  of  the  deed, 
with  the  same  force  and  effect  as  the  covenants  would  have  if  writ- 
ten out  in  full  in  the  deed.^  Under  the  statutes  the  words  "grant, 
bargain,  sell,"  are  in  some  jurisdictions  an  implied  covenant  against 
all  acts  done  or  suffered  by  the  grantor,*  including  wananty  of  title 
against  all  incumbrances,'  and  for  quiet  enjoyment.^*  Likewise 
the  word  "grant"  alone  may  imply  by  statute  a  covenant  against 
incumbrances;  but  an  implied  covenant  from  the  use  of  the  word 
"grant"  under  a  statute  declaring  that  "the  term  'incumbrance' 
includes  taxes,  assessments,  and  all  liens  upon  real  property"  is  not 
restricted  to  "taxes,  assessments  and  liens,"  but  includes  all  ease- 
ments and  restricdons  Umiting  the  right  of  the  owner  of  land  to 
use  it  freely  in  any  lawf^  way.  This  construction  is  based  upon 
the  rule  that  the  word  "includes"  as  used  in  such  statutes  is  not  ordi- 
narily a  word  of  limitation  but  rather  of  enlargement.*'  However, 
Uie  words  "grant,  sell  and  convey,"  uSed  in  a  deed  conveying  "all 
the  right  and  interest"  of  the  grantor,  have  been  held  to  import  no 
express  or  implied  covenant,  and  as  to  such  words  a  statute  provid- 
ing that  the  words  "grant,  bargain  and  sell"  ahaU  be  an  express 
covenant  of  certain  facts  is  not  applicable.** 

13.  "Right,  Title  and  Interest"— If  the  granting  part  of  a  deed 
conveys  only  the  grantor's  present  "right,  title,  and  interest"  in  the 

8.  Bates  v.  Foster,  58  He.  167,  8  8.  Aiidrews  v.  McCoy,  8  Ala.  020, 
Am.  Bep.  406.  42  Am.  Dec.  6€9. 

4.  Aiken  v.  Franklin,  42  Minn.  91,     Note :  43  Am.  Dec.  609. 

43  N.  W.  839,  6  LJIA.  360.  9.  Gee  v.  Phair,  5  Ala.  586.  39  Am. 

5.  Gee  «.  Pbarr,  5  Ala.  588,  39  Am.  Dee.  339  and  note;  Winston  v.  Vaugh- 
Dee.  339  and  note.  an,  22  Ark.  72,  76  Am.  Dec.  418  and 

6.  King  V.  Giison,  32  HI.  348,  83  note;  Funk  v.  Yoneida,  11  Seig-  A 
Am.  Dec.  269  and  note;  Dickson  v.  B.  (Pa.)  110, 14  Am.  Dec.  617. 
Desire,  23  Mo.  151,  66  Am.  Deo.  661  10.  Bush  v.  Cooper,  26  Miss.  fi99, 
and  note.  59  Am.  Dec.  270  and  note. 

Notes:  125  A.  8.  B.  446,  4S0;  2  11.  Waggle  v.  Worthy.  74  CaL  266, 

L.B.A.  335.  15  Pac.  831,  5  A.  S.  R.  440. 

7.  Bush  V.  Cooper,  26  Miss.  599,  59  12.-Fiaser  v.  Bentel,  161  Cal.  390, 
Am.  Deo.  270  and  note;  Foote  v.  Clark,  119  Pac.  509,  Ann.  Cas.  1913B  1062. 
102  Mo.  394,  14  S.  W.  081,  U  XJSJL  13.  Frink  «.  Darst,  14  lU.  304,  6ft 
SSL  Am.  Dee.  575  and  note. 
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lands  described,  instead  of  the  land  itself,  covenants  in  the  instru- 
ment do  not  apply  to  the  land  described,  but  are  restricted  to  that 
which  is  conveyed,  namely,  the  interest  of  the  grantor;'*  since  it 
is  clear  that,  in  the  absence  of  fraud  or  mistake,  the  covenantor  can- 
not be  held  to  tiie  goodness  of  title  beyond  the  extent  of  his  cove- 
nants.'* This  rule  that  covenants  are  restricted  to  the  interest  con- 
veyed is  one  of  interpretation,  designed  to  effectuate  the  intention  of 
^e  parties  as  mfmifested  by  the  entire  instrument.'*  Furthermore, 
if  the  conveyance  is  only  of  the  grantor's  right,  title,  and  interest 
in  the  land,  the  scope  of  it  is  not  enlarged  by  a  general  covenant, 
but  such  covenant  must  be  limited  to  fit  the  subject  conveyed;'' 
and  from  this  principle  it  follows  that,  where  the  covenant  is  so  lim^ 
ited  in  its  application,  it  cannot  be  broken  by  the  enforcement  of  a 
paramount  title  outstanding  against  the  grantor  at  the  time  of  the 
conveyance.  Jt  follows  also,  in  such  cases,  that  there  is  no  legal  lia- 
bility on  a  covenant  against  incumbrances  by  reason  of  the  fact  that 
the  title  to  the  land  is  in  a  third  person,  who  asserts  it  against  the 
grantee.^*  A  vendor  who  sells  and  covenants  to  convey,  without 
warranty,  "all  his  right,  title,  and  interest"  in  land,  is  bound  to  show, 
however,  that  he  has  some  right,  title,  or  interest  that  he  can  convey, 
although  he  may  not  have  the  best  title.  Such  a  covenant  implies 
that  be  has  some  right,  title,  or  interest  which  will  pass  by  a  con- 
veyance to  the  vendee,  and  if  he  has  none,  the  stipulation  on  his 
part  is  a  nullity,  and  the  contract  will  be  rescinded  at  the  instance 
of  the  vendee.  And  so,  under  this  principle,  where,  in  a  deed  of  a 
tract  of  land  which  includes  within  its  limits  lands  belonging  to  the 
state,  the  clause,  "and  also  the  estate,  right,  title,  and  interest  at  law 
and  in  equity  therein  and  thereto,"  is  inserted,  this  does  not  restrict 
a  covenant  of  warranty  to  the  right,  title,  and  interest  which  the 
grantor  actually  has.'*  It  has  been  held  that  a  naked  possession 
might  be  such  a  right  as  would,  if  transferred  and  conveye^j  satisfy 
such  covenant  on  the  vendor's  part.™  It  is  clear  that  the  rule  above 

14.  White  V.  Stewart,  131  Ga.  460,  Notes:  32  L.B.A.(N.S.)  689;  15 
62  S.  E.  690,  16  Ann.  Cas.  1198;  Ann.  Cas.  1200. 

Sweet  tj.  Brown,  12  Mete.  (Mass.)  175,      17.  Reynolds  v.  Shaver,-59  Ark.  299, 

45  Am.  Dec.  243;  Hull  v.  Hull,  35  27  N.  W.  78,  43  A.  S.  B.  36;  Mc- 

W.  Va.  155,  13  S.  E.  49,  29  A.  S.  Donough  v.  Martin,  88  Ga.  675,  16  S. 

B.  800  and  note.  E.  59, 18  L.R.A.  343. 

Notes:   32  LJl.A.(N.S.)   589;   15      Note:  15  Ann.  Cas.  1200. 
Ann.  Cas.  1200.  18.  Reynolds  v.  Shaver,  59  Azk.  299, 

15.  Barry  v.  Guild,  126  IIL  439,  18  27  N.  \^^  78,  43  A.  S.  B.  36. 

N.  E.  759,  2  L.B.A.  334.    See  infra,      19.  West  Coast  Mfg.  &  Inv.  Co. 

par.  32  et  sea.,  as  to  interest?  and  West  Coast  Imp.  Co.,  25  Wash.  ©27, 

estates  generally  to  which  covenantB  66  Pac.  97,  62  L.B^.  763. 
relate.  20.  Johnson  v.  Tool,  1  Dana  (Ky.) 

16.  Reynolds  v.  Shaver,  59  Axk.  299,  479,  25  Am.  Dee.  162. 
27  N.  W.  78,  43  A.  S.  B.  36. 
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stated  is  not  applicable  where  certain  language  of  the  deed  purports 
a  conveyance  of  the  land  itself.  In  such  a  case  a  subsequent  clause 
to  the  e^ect  that  the  grantor  conveys  only  his  right,  title,  and  inter- 
est in  the  property,  has  been  construed  in  most  instances  not  to  limit 
a  covenant  of  warranty  to  the  interest  of  the  grantor.^  This  construc- 
tion is  more  readily  placed  upon  a  deed  in  which  the  covenants  of 
title,  the  habendum,  and  the  consideration  paid,  evidence  the  inten^ 
tion  of  the  grantor  to  convey  the  land  and  warrant  the  title  thereto 
either  in  fee  simple  or  a  lesser  estate.*  But  it  has  been  held  that  a 
recital  in  a  quit-claim  deed  of  the  land  sold  as  "being  part  of  the 
land  purchased  by  me  of  the  town  of  Poxcroft/'  is  not  a  covenant 
by  the  grantor  that  he  was  then  the  owner  of  the  title  to  the  land  * 
14.  Sales  by  Reference  to  Streets  or  Alleys. — It  is  a  general  rule 
that,  where  a  conveyance  of  land  calls  for  a  street  or  alley  as  a  bound- 
ary, if  the  grantor  has  the  fee  of  the  land  thus  referred  to  he  is 
estopped,  as  against  his  grantee,  to  deny  that  it  is  a  street;  *  and  an 
implied  covenant  that  such  a  way  exists  is  thereby  created.'  So  where 
land  is  conveyed,  as  bounded  on  a  street  or  alley  not  laid  out,  the 
fee  remains  in  the  owner,  subject  to  a  right  of  way  in  the  grantee.' 
A  covenant  that  the  purchaser  shall  have  the  use  of  the  street  is 
implied  from  a  sale  so  made,  and  it  makes  no  difference  whether  the 
conveyance  bounds  the  lot  or  tract  sold  by  streets  designated  as  such 
in  the  conveyance,  or  on  or  by  reference  to  a  map.^  And  so,  where 
the  owner  of  a  tract  of  land  lays  it  out  into  blocks  and  lots  upon  a 
map,  and  on  the  map  designates  certain  portions  of  the  land  to  be 
used  as  streets,  and  then  conveys  lots  by  reference  to  the  map,  he 
becomes  bound  by  an  implied  covenant  not  to  use  the  portion  so 
devoted  to  the  common  advantage  otherwise  than  in  the  manner  indi- 
cated; and  a  tiireatened  violation,  by  him  or  his  assigns,  of  such 
implied  covenant,  entitles  the  grantee  to  relief  in  equity  by  way  of 
injunction,^  following,  of  course,  the  rule  that  the  implied  covenant 


1.  Notes:  32  L.R.A.(N.S.)  592;  15 
Ann.  Cas.  1201. 

2.  Note:  32  L.R.A.(N.S.)  592. 

3.  MansoD  v.  Peaks,  103  Me.  430,  69 
AU.  690,  125  A.  S.  B.  311. 

4.  Van  O'Linda  v.  Lothrop,  21  Pick. 
(Mass.)  292,  32  Am.  Dec.  261. 

Note:  14  L.R.A.(N.S.)  878.  See 
Estoppel,  as  to  principle  generally. 

6.  Parker  v.  Smith,  17  Mass.  413,  9 
Am.  Dec.  157  and  note. 

Note:  14  L.R.A.(N.S.)  883. 

fi.  Jackson  v.  Hathaway,  15  Johns. 
(N.  Y.)  447,  8  Am.  Dec.  263. 

Note:  22  Am.  Dec.  634.  See  High- 
WATS,  as  to  giants  of  hi^ways  gen- 
erally. 


7.  White  V.  Fiannigan,  1  Md.  525,  54 
Am.  Dec.  668;  Moale  v.  Mayor,  etc., 
of  Baltimore,  5  Md.  314,  61  Am.  Dec. 
276  and  note. 

Note :  14  L.R.A.(N.S.)  878.  See  Ih- 
jUKcnoNS,  as  to  when  this  character  of 
relief  is  granted  generally. 

8.  An  injunction  will  not,  however, 
be  granted  restraining  the  grantor 
from  subdividing  or  selling  lots  of 
smaller  dimensions  than  those  indicated 
on  the  map  in  the  absence  of  any  ex- 
press agreement  or  covenant  that  the 
land  embraced  in  the  map  shall  not  be 
sold  in  Iota  smaller  in  area  than  those 
shown  thereon,  and  where  no  such  cov- 
enant is  implied  from  tha  mere  mMng 
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thereby  created  runs  with  the  land*  Furthermore  a  grant  of  a  lot  as 
bounded  by  an  alley  or  a  street  may  entitle  the  grantee  to  have  it  kept 
open  also  for  ibe  purpose  of  light  and  air,  and  as  a  passageway ;  ^*  this 
implied  covenant,  it  has  been  held,  arises  for  the  benefit  of  all  the  lots, 
wi&ou(  regard  to  their  particular  locality.*^  But  merely  describing 
property  sold  as  bounded  by  a  way  does  not  constitute  a  warranty  that 
the  way  exists,  if  the  grantor  does  not  own  the  land  oh  which  it  is 
supposed  to  be  located.^'  The  rule  has,  however,  its  limitations.  For 
example,  a  boundary  upon  a  street  does  not  imply  a  covenant  that 
it  has  been,  or  will  be,  maintained  so  as  to  be  tit  for  teivel.^  By 
such  conveyances  the  grantees  are  regarded  as  purchasers,  by  implied 
covenant,  of  the  right  to  the  use  of  the  street  as  a  means  of  passage 
to  and  from  their  premises,  as  appurtenant  to  the  premises  granted, 
and  thifl  private  right  of  way  in  the  grantees  is  wholly  distinct  from 
and  independent  of  the  right  of  passage  to  be  acquired  by  the  public. 
From  this  doctrine,  it  of  course  follows  that  such  distinct  and  inde- 
pendent private  rights  in  other  lands  of  the  grantor  tJian  those  granted, 
may  be  acquired  by  implied  covenant  aa  q>purtenant  to  the  premises 
granted,  although  they  are  not  of  such  a  nature  as  to  give  rise  to 
public  rights  by  dedication.^'  Hence  a  right  existing  in  the  public 
to  an  easement  in  the  land  between  high  and  low  water  does  not 
constitute  a  breach  of  a  covenant  of  warranty  in  a  deed  calling  for 
low  water  mark  as  one  of  the  boundaries.^' 

15.  Implied  Covenants  of  Officers  or  Representatives. — ^Where 
officers  or  persons  in  representative  capacity,  in  executing  deeds  or 
leases,  use  words  from  which  implied  covenants  would  arise  against 
individuals,  they  are  not  bound  by  such,  but  are  only  concluded 
by  express  covenants.'*  While  it  is  a  rule  of  law  that  upon  a  sale 
of  property  the  law  ordinarily  implies  a  warranty  of  title,  it  is  equally 
well  settled  that  in  the  case  of  sales  by  executors,  administrators,  and 
other  trustees,  there  is  no  such  implied  warranty,  and  that  the  maxim 
caveat  emptor  applies  in  such  cases,  both  in  regard  to  the  title  and 
the  soundness  or  quality  of  the  property  sold.  And  where  the  vendee 
has  protected  himself  by  covenants  of  warranty,  and  is  put  in  poeees- 

of  the  map  and  sale  of  lots  by  refer-  12.  Fulmer  v.  Bates,  118  Tonn.  731, 

ence  thereto.   Herold  v.  Colmnbia  In-  102  8.  W.  900,  121  A.  S.  H.  1059, 10 

vestment  &  Real  Estate  Co.,  72  N.  J.  L.R.A.(N.S.)  964  and  note. 

Eq.  857,  67  Ati.  607, 129  A.  S.  R.  718,  IS.  Hennessey  v.  Old  Colony  &  N.  R. 

16  Ann.  Caa.  580  and  note,  U  L.RJL  Co.,  101  Uass.  540, 100  Am.  Dec  127. 

(N.S.)  1067.  14.  Lennig  v.  Ocean  City  Ass'n,  41 

9.  Talbert  v.  Uason,  136  la.  373, 113  N.  J.  Eq.  606,  7  Ati.  491,  56  Am.  Rep. 
K.  W.  918, 126  A.  8.  B.  269, 14  Ji JLA.  16. 

(N.S.)  878.  15.  Note:  10  Ann.  Cas.  1080. 

10.  Livingston  «.  Mayor,  etc.,  of  16.  Webster  v.  Conley,  46  Bl.  13, 
New  York,  8  Wend.  (N.  Y.)  85,  22  92  Am.  Dee.  234.  See  genaxalty,  Sz- 
Am.  Dec  622  and  note.  bcotobs  and  AsicnnsiUfOM;  B>- 

11.  Note:  16  Ann.  Cas.  582.  ckivkbs:  Tbusts. 
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cdon,  he  cannot  defend  hixaself  against  ihe  payment  of  the  purchase- 
money  without  a  previous  eviction,  unless  in  cases  where  there  has 
been  fraud  This  rule  applies  as  well  to  personal  as  to  real  property, 
and  where  there  is  no  warranty,  express  or  implied,  and  no  fraud, 
the  purchaser  is  without  remedy.^'  For  an  analogous  reason  a  grantor, 
possessing  a  life  estate  in  lands,  is  personally  bound  to  the  value  of 
the  fee,  by  the  covenants  implied  under  the  statute  by  the  use  of  the 
words  "bargain,  sell  and  grant"  in  a  deed  by  which  he  assumes  to 
convey  such  lands,  in  his  own  ri^t  and  as  guardian  for  the  remaixk 
dermen,  without  authority  to  convey  as  guardian.'* 

IV.  Rbai.  and  Pebsonal  Covenants 

In  Qeneral 

16.  Distinction  between  Real  and  Personal  Covenants. — ^It  is  an 
essential  quality  of  a  real  covenant  that  it  relates  to  the  realty,  having 
for  its  object  something  annexed  to  or  inherent  in  or  connected  with 
land  or  other  real  property;  "  and  a  covenant  is  said  to  run  with  the 
land  when  either  the  liability  to  perform  it  or  the  right  to  take  advan- 
tage of  it  passes  to  the  vendee  or  other  assignee  of  the  land.'*  A 
personal  covenant,  or  one  not  nmning  with  the  land,  does  not  so 
qt>erate,  but  binds  only  the  covenantor  personally;'  or,  in  certain 
cases,  those  who  lake  lands  which  are  subject  to  rwtrictive  covenants 
with  notice  thereof.'  While  it  is  said  that  not  all  covenants  which 
affect  or  have  a  distinct  relation  to  the  land  can  be  said  to  run  there- 
with,' in  the  essential  quality  stated  a  real  covenant  is  ordinarily 
clearly  distinguishable  from  a  personal  covenant,  and  around  this 
central  distinction  revolve  the  principles  relating  to  the  binding  effect 
of  covenants  generally,  and  the  effects  and  incidents  of  transfers  and 
assignments,  whether  of  the  covenants  themselves  or  of  the  lands  which 
they  may  concern;  whereas  a  covenant  not  running  witii  the  land 

17.  Ware  v.  Houghton,  41  Ifisa.  870,  eogee  Mfg.  Go.  «.  Eagle  &  Phenix 
93  Am.  Dee.  258  and  note.  Mills,  126  Ga.  210,  64  S.  E.  1028,  7 

18.  Foote  V.  Clark,  102  Mo.  394, 14  LJIA.(N.S.)  1139;  Sjoblom  v.  Hark, 
S.  W.  981,  11  LJIA.  861.  103  Minn.  193, 114  N.  W.  746, 14  Ann. 

19.  Moscogee  Mfg.  Co.  «.  Eagle  ft  Cas.  125,  15  L.R.A.(N.S.)  1129;  King 
Phenix  Mills,  126  Ga.  210,  54  S.  E.  t>.  Kerr,  6  Ohio  154,  22  Am.  Dec.  777; 
1028,  7  LJt.A.(N.S.)  1139;  Ferguaon  Hnrxthal  «.  St.  Lawrence  Boom,  etc., 
».  Worrall,  125  Ky.  618,  101  S.  W.  Co.,  63  W.  Va.  87,  44  S.  £.  620,  97 
966,  9  L,R.A.(N.S.)  1261;  Morse  v.  A.  S.  R.  954. 

Gamer,  1  Strob.  L.  (S.  C.)  614,  47  Note:  82  A.  S.  B.  665. 

Am.  Dec.  565  and  note.  1.  See  infra,  par.  28  and  29. 

Note:  82  A.  S.  B.  664.   See  m/ra,  2.  See  infra,  par.  39,  as  to  eqnitable 

par.  92  et  »eq.,  as  to  estates  and  in-  enforcement  of  covenants, 

terests  to  vhich  covenants  relate.  8.  Cole  v.  Hughes,  64  N.  T.  44^  13 

80.  Gilmer  v.  Mobile  ft  M.  Ry.  Co.,  Am.  Bep.  811. 
79  Ala.  669,  58  Am.  Bep.  623;  Mvft- 
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is  said  to  apply  merely  to  the  personal  use  and  enjoyment  of  the 
land  by  the  grantee,  and  not  to  its  permanent  user>  A  covenant  to 
run  wiih.  the  land  must,  from  its  nature,  have  a  continuance,  and  is 
made  in  contemplation  of,  and  to  guard  against,  some  event  which 
may  fall  out  or  happen  in  the  future,  or  to  provide  for  some  act  to 
be  performed  thereafter  that  respects  the  land.  A  covenant  of  war- 
ranty is  of  this  nature,  to  secure  and  defend  the  grantee  against  a 
future  eviction ;  so,  also,  is  a  covenant  for  further  assurance,  an  agree- 
ment to  do  a  future  act — to  execute  and  deliver  new  conveyances  in 
furtherance  of  the  titie.  But  a  covenant  of  ownership  or  semn  is  a 
present  act,  and  if  the  covenantor  hath  not  title  or  is  not  seised,  &e 
covenant  is  broken  as  soon  as  made.*  A  point  of  difference  between 
real  and  personal  covenants  which  obtained  at  common  law  was  that 
while  it  was  the  rule  that  an  entire  contract  could  not  be  apportioned, 
this  principle  was  limited  to  personal  contracts  and  covenant^  and 
did  not  extend  to  such  as  run  with  the  land.  Hence  while  there  could 
be  no  apportionment  of  personal  contracts  and  covenants,  apportion- 
ment of  covenants  which  run  with  the  land  was  permitted.* 

17.  Rule  in  Spencer's  Case. — In  Spencer's  case  (4  Coke  16,  1 
Smith's  Lead.  Gas.,  9th  Am.  ed.  174),  a  leading  case  on  the  sub- 
ject, the  rule  was  laid  down  that  when  the  covraant  extends  to  a 
thing  in  esse,  parcel  of  the  demise,  annexed  and  appurtenant  to  the 
thing  demised,  it  shall  go  with  the  land  and  shall  bind  the  assignee, 
although  he  be  not  bound  by  express  words,  but  when  the  covenant 
extends  to  a  thing  which  is  not  in  being  at  the  time  of  the  demise 
made,  it  cannot  be  appurtenant  or  annexed  to  the  thing  which  has 
no  bcdng.'  Following  the  rule  laid  down  in  Spencer's  case,  if  a  cove- 
nant is  not  in  its  nature  and  kind  a  real  covenant,  l^e  mere  declara- 
tion of  the  parties  that  it  shall  run  with  the  land  cannot  make  a  real 
covenant,  though  so  stated  in  tiie  document;^  and,  on  the  contrary, 
if  the  nature  and  character  of  the  covenant  are  such  that  it  may  run 
with  the  land,  it  will  not  be  annexed  against  tibe  agreement  of  the 
parties.  Unless  the  agreement  has  some  element  of  a  covenant  which 
runs  with  the  land,  it  cannot  be  enforced  at  law,  and  a  future  grantee 
will  hold  the  land  free  of  it.*  Accordingly  if  a  covenant  capable  of 
running  with  the  land  relates  to  a  thing  in  esse,  the  assigns  of  tiie  cove- 


4.  Sjoblom  «.  Mark,  103  J/Smn,  193, 
114  N.  W.  746,  14  Ann.  Gas.  126,  16 
LJtJL(N.S.)  U29. 

5.  Lot  V.  Thomas,  2  N.  J.  L.  407, 
2  Am.  Dec.  354.  See  infra,  par.  60 
<f  seq.,  as  to  breach  of  covenants  gen- 
erally. 

6.  Tan  Beoaselaer  «.  Bradley,  3 
Denio  (N.  7.)  135,  45  Am.  Dee.  451. 
See  GONTBAOTBt  vol.  6,  p.  972  »eq., 


as  to  entire  and  divisible  oontnuHs  gm- 

erally. 

7.  Sjoblom  V.  Mark,  103  Uinn.  193, 
U4  N.  W.  746,  14  Ann.  Gas.  125,  15 
L.R.A.(N.S.)  1129. 

8.  Harzthal  v.  St.  Lunranee  Boom, 
ete.,  Co.,  63  W.  Ya.  87,  44  B.  £L  620, 
97  A.  S.  R.  954. 

Note:  82  A.  3.  B.  669. 
».  Note:  82  A.  S.  B.  668. 
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nantor  are  bound,  though  he  has  not  named  his  heirs  and  assigns, 
and  has  not  covenanted  on  their  part.'*  But  a  covenant  which  relates 
to  a  thing  not  in  esse,  but  to  be  built  upon  the  land,  and  therefore 
running  with  it,  does  not  bind  heirs  and  assigns  unless  they  are  named 
therein.!'  If  the  thing  to  be  done  is  merely  collateral  to  the  land, 
and  does  not  touch  or  concern  the  thing  demised,  then  the  assignee 
is  not  charged,  though  named  in  the  covenant.  The  covenant  is 
merely  personal,  and  does  not  affect  the  land  demised.'*  Many  of  the 
authorities  have  clung  to  the  strict  rule  in  Spencer's  case,  and  have 
held  it  to  he  necessary  to  use  the  word  "assigns"  in  order  to  make 
a  covenant  concerning  a  thing  not  in  esse  run  with  the  land.^*  Of 
late,  however,  the  courts,  recognizing  this  inconsistency  of  the  resolu- 
tions in  Spencer's,  case,  have  been  departing  from  the  old  rule  that 
it  was  necessary  to  use  the  word  "assigns"  to  make  a  covenant  con- 
cerning a  thing  not  in  esse  run  with  the  land,  and  rather  favor  the 
rule  that  the  intention  of  the  parties,  as  gathered  from  the  whole 
instrument,  is  the  controlling  factor,  and  not  the  use  or  omission  of 
mere  technical  words.'^  The  rule  in  Spencer's  case  has  been  char^ 
actfflized  as  one  by  which  the  intention  of  the  parties  is  often  subordi- 
nated to  an  "artificial  and  arbitrary  rule  of  construction,"  and  as 
wholly  inadequate  to  the  present  age  and  contrary  to  the  spirit  of 
our  modem  jurisprudence."'  In  view  of  the  later  decisions,  it  ought 
not  to  be  said  that  the  use  of  "assigns"  as  a  technical  word  is  or  ever 
has  been  essential  to  the  running  of  a  covenant  with  the  land  at  the 
common  law.  There  never  was  ground  for  a  rational  distinction 
between  the  assignee  named  and  not  named  as  to  things  not  in  esse.'* 
18.  Tests  as  to  What  Are  Covenants  ReaL-— While  there  is  author- 
ity to  the  effect  that  the  first  criterion  by  which  to  determine  whether 
a  given  covenant  runs  with  the  land  or  not  is  the  nature  and  pur- 
pose of  the  covenant,  and  where  this  is  not  decisive,  the  intent  of  the 

10.  Conover  v.  Smith,  17  N.  J.  Eq.  25  Am.  Rep.  282;  EmerBon  v.  Simp- 
61, 86  Am.  Dec.  247:  Kellogg  v.  Robin-  son,  43  N.  X  476,  80  Am.  Dec.  184, 
■on,  6  Vt.  276,  27  Am.  Dee.  660.         82  Am.  Dee.  168;  Brown  v.  Sontfaezn 

Note:  82  A.  S.  R.  667.  Pac.  Co.,  36  Ore.  128,  68  Pae.  U04, 

11.  Hansen  v.  Meyer,  81  111.  321,  78  A.  S.  R.  761  and  note,  47  L.BA.. 
25  Am.  Rep.  282;  Conover  v.  Smith,  409. 

17  N.  J.  Eq.  51,  86  Am.  Dee.  247;     Notes:  66  LJU..  679  ;  4  LJLA. 
DavBon  v.  Weetem  M.  R.  Ca,  107  (N.S.)  467;  14  L.R.A.(N.S.)  188.  See 
Ud.  70,  68  Atl.  301,  126  A.  8.  R.  infra,  par.  18,  for  the  contrary  mle. 
337, 15  Ann.  Cas.  678, 14L.BJi.(N.S.)     14.  Note:  14  LJLA.(N.S.)  186. 
809.  16.  Bald  Eagle  TaL  R.  Go.  «.  Nit- 
Note:  82  A.  S.  R.  667.  tany  Val.  R.  Co.,  171  Pa.  St.  284,  33 

12.  Conover  v.  Smith,  17  N.  J.  Eq.  Atl.  239,  60  A.  8.  B.  807,  20  L.RA.. 
61,  86  Am.  Deo.  247.  m. 

Note:  82  A.  S.  R.  007.   See  also     Note:  16  Eng.  RoL  Cas.  253. 
it^tOf  par.  18  and  37,  as  to  the  effeet     16.  Sezaner  «.  Tniaon,  136  la.  867, 

oi  naming  or  not  naming  asaigna.  113  N.  W.  9ti.,  16  Ami,  Cas.  5^  14 

IS.  Hansen  v.  Meyer,  81  Dl.  321,  Lit  .A.  (N.S.)  186  and  note. 
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parties,  as  expressed  in  their  deed,  will  determine  the  question,*' — a 
rule  in  emulation  of  that  stated  in  Spencer*s  case  — under  the  modem 
rules  of  interpretation  the  order  of  inquiry  above  stated  is  reversed,  and 
consideration  is  given,  first,  as  to  whether  the  partieB  meant  to  charge 
the  land ;  and  secondly,  whether  the  burden  is  one  that  can  foe  imposed 
consistently  with  policy  and  principle.  And  so,  where  the  covenant 
concerns  land,  and  is  one  which  is  capable  of  being  annexed  to  the 
estate,  and  it  appears  that  it  is  the  intention  of  the  parties  as  expressed 
in  the  instrument,  then  it  should  be  construed  as  running  with  and 
charging  the  land  thereafter  in  order  to  carry  out  such  intention.** 
As  has  been  pointed  out,  many  of  the  authorities  adhere  to  the  strict 
rule  that  the  use  of  the  word  "assigns"  is  essential  in  impressing  upon 
a  covenant  the  character  of  one  running  with  the  land ;  but  it  can 
hardly  be  doubted  that  there  are  other  considerations  of  a  far  more 
controlling  nature.  The  important  consideration  is  whether  the 
covenant  is  intended  to  be  and  is  annexed  to  the  estate.  If  this  be 
so,  the  rights  and  liabilities  of  those  who  take  the  estate  and  poesess 
the  land  during  the  term  flow  from  a  privity  of  estate,  and  not  from 
any  assignment  of  right  or  contract.  If  the  covenant  cannot  or  does 
not  run  with  the  land,  no  words  of  assignment  can  create  a  privity 
of  estate.  If  a  privity  of  estate  be  created,  no  words  of  assignment 
are  necessary.  Covenants  intended  to  charge  the  land  may  be  shown 
by  the  employment  of  the  word  "assigns,"  and  also  may  be  quite  as 
strongly  indicated  by  other  language  contained  in  the  deed;  and 
generally  the  intention  of  the  parties  is  to  be  ascertained  from  the 
tenor  of  the  instrument,  the  nature  of  the  thing  to  be  done,  its  rela- 
tion to  the  property,  the  period  of  its  continuance,  and  the  like. 
Accordingly  it  has  been  held  that  a  covenant  on  the  part  of  the  grantee 
perpetually  to  maintain  a  fence  between  the  land  conveyed  to  him 
and  other  property  of  the  grantor  adjacent  thereto,  runs  with  the  land, 
and  is,  therefore,  binding  upon  a  subsequent  grantee,  although  there 
was  no  fence  in  existence  at  the  time  the  covenant  was  made,  and 
the  word  "assigns"  is  not  used  in  the  covenant;  *  and,  following  the 
same  principle,  a  covenant  of  implied  warranty  which  attends  parti- 
tion runs  with  the  land  and  is  binding  though  the  words  "heiis  and 


17.  Kellogg  V.  Robinson,  6  Vt.  276, 
27  Am.  Dee.  660. 

Note:  82  A.  8.  R.  665. 

18.  See  mfra,  par.  17. 

19.  Fergnson  v.  Worrall,  125  Ky. 
61S,  101  S.  W.  966,  9  L.R.A.(N.8.) 
1261;  Eimm  v.  Oriffin,  67  Hinn.  26, 
69  N.  W.  634, 64  A.  S.  R.  386;  Mbtt  v. 
Oppenheimer,  136  N.  Y.  312,  31  N.  E. 
1097, 17  L.BJL  409;  Brawn  v.  South- 


ern Pae.  Co.,  36  On.  128, 58  Pae.  1104, 
78  A.  S.  R.  761,  47  i;..R.A.  409.  See 
aupra,  par.  3,  as  to  words  and  inten- 
tion. 

20.  See  supra,  par.  17,  aa  to  role  in 
Spencer's  Case  and  oritieiani  thereof. 

1.  Sexaner  «.  Wilson,  136  la.  367, 
113  N.  W.  041,  15  Ann.  Gaii  54,  14 
LJl.A.(N.S.)  1S5. 
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assigns"  an  not  used.*  It  is  of  course  essential  to  Hie  creotioxi  of  a 
covenant  running  with  the  land  that  it  attach  or  be  annexed  to  some 
interest  or  estate  therein.*  However,  if  nothing  passes  and  no  poesee- 
aion  attend  the  conveyance,  the  covenant  does  not  run,* —  a  rule  which 
has  been  carried  to  the  extent  of  holding  that  a  covenant  entered  into 
by  a  vendor  in  relation  to  land  which  he  did  not  at  the  time  own, 
but  which  he  contemplated  purchasing,  does  not  run  with  the  land 
after  it  comes  into  his  possession.*  And  so  it  has  been  held  in  many 
jurisdictions  that  a  covoiant  or  contract  which  deals  simply  with 
the  use  of  land  is  not  a  covenant  running  therewith,  where  such  a 
covenant  creates  no  interest  in  the  land  conveyed.*  A  test  frequently 
applied  is  that  relating  to  the  question  of  privity  of  estate  between 
the  covenantor  and  covenantee,  as  determining  whether  or  not  a  cove- 
nant is  one  running  with  the  land.' 

19.  Privity  of  Estate. — ^In  order  to  make  a  covenant  run  with  the 
land  of  the  covenantor,  and  bind  his  heirs  and  assigns,  the  covenantee 
must,  as  a  general  rule,  have  such  an  interest  in  the  land  as  to  amount 
to  a  privity  of  estate  between  the  parties  to  the  covenant ;  ^  and,  strictly 
speaking,  such  privity  must  exist  between  the  parties  when  the  cove- 
nant is  made.  By  the  term  "privity  of  estate"  is  meant  mutual  or 
successive  relationship  to  the  same  rights  of  property,'  and  not  privity 
in  estate  or  mutuality  within  the  meaning  of  the  feudal  law.i<^  It 
follows  that  unless  privity  of  estate  as  so  defined  exists,  the  covenant 
is  simply  a  personal  obligation,  neither  binding  nor  benefiting  the 


2.  Sexauer  v.  Wilson,  130  la.  357,  Smith,  17  N.  J.  Eq.  61,  86  Am.  Dec. 
113  N.  W.  941,  15  Ann.  Caa.  64,  14  247  j  Columbia  College  t>.  Lynch,  70  N. 
L.H.A.(N.S.)  185;  Coleman  v.  Cole-  Y.  440,  26  Am.  Rep.  615;  Columbia 
man,  19  Pa.  St.  100,  57  Am.  Dec.  641.  College  v.  Tbacher,  87  N.  Y.  311,  41 

3.  See  tn/ra,  par.  32.  Am.  Rep.  365;  Mygatt  t).  Coe,  124 

4.  Moore  v.  Merrill,  17  N.  H.  76,  43  N.  Y.  212,  26  N.  E.  611,  11  L.R.A. 
Am.  Dec.  593.  646;  Mygatt  v.  Coc,  142  N.  Y.  78, 

Note:  47  Am.  Dec.  573.  36  K.  E.  870,  24  L.R.A.  850;  Bull  9. 

6.  Houston  V.  Zahm,  44  Ore.  610,  76  Beiseker,  16  N.  D.  290,  113  N.  W. 

Pac.  641,  65  L.R.A.  799.  870,  14  L.B.A.(N.S.)  514;  Houston 

6.  Sec  infra,  par.  31.  «.  Zahm,  44  Ore.  610,  76  Pac.  641,  66 

7.  See  infra,  par.  19.  L.RJV.  799;  Middletown  ii.  Newport 

8.  Gilmer  v.  Mobile,  etc.,  Ry.  Co.,  Hospital,  16  R.  I.  319,  15  Atl.  800,  1 

79  Ala.  569,  58  Am.  Rep.  623;  Ros8  LJ{.A.  191;  Wallace  v.  Perelee.  109 
V.  Turner,  7  Ark.  132,  44  Am.  Dec.  Wis.  316,  85  N.  W.  371,  83  A.  8.  B. 
531 ;  Fresno  Canal,  etc.,  Co.  v.  Kowell,  898,  53  L.R.A.  644. 

80  Cal.  114,  22  Pac.  53,  13  A.  8.  R.  Notes:  82  A.  S.  R.  665;  126  A.  8. 
112;  Hazlett  v.  Sinclair,  76  Ind.  488,  R.  376;  66  L.R.A.  682,  689;  16  Eng. 
40  Am.  Rep.  254;  Branson  v.  CofBn,  Rnl.  Cas.  244. 

108  Mass.  175, 11  Am.  Rep.  335;  Ket-  9.  Mygatt  v.  Coe,  124  N.  Y.  212,  26 

,tle  River  Co.  v.  Eastern  By.  Co.,  41  N.  E.  611,  U  L.B.A.  646. 

iMinn.  461,  43  N.  W.  469,  6  L.R.A,  10.  Mygatt  v.  Coe,  124  N.  Y.  212, 

,111;  Burbank  tj.  PUlsbury,  48  N.  H.  26  N.  E.  611, 11  L.R.A.  646. 

■475,  97  Am.  Dec.  633;  ConoTer  e.  Note:  82  A.  8.  R.  665. 
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land  in  the  hands  of  heirs,  devisees,  or  assigns.**  In  order  to  sup- 
port the  burden  of  a  covenant  running  with  the  land  it  is  not  neces- 
sary that  privity  of  estate  arise  out  of  the  relation  of  tenure  between 
the  parties ;  *'  and  in  this  connection  it  is  said  that  there  is  no  more 
privity  of  estate,  in  the  sense  of  tenure,  to  support  covenants  which 
are  a  benefit  to  the  landowner  than  there  is  to  support  those  which 
are  a  burden  to  him.*'  A  distinction  is  made  between  privity  of  con- 
tract and  privity  of  estate,  and  the  rule  is  that  privity  of  contract 
alone  is  insufficient  to  carry  to  subsequent  owners  of  the  property 
the  benefit  of  a  covenant;  **  and,  likewise,  a  difference  is  pointed  out 
between  the  benefit  and  the  burdra  in  regard  to  the  necessity  for 
privity  for  the  running  of  a  covenant.  Accordingly,  on  a  transfer 
of  the  land,  while  the  benefit  will  pass  with  the  land  to  which  it  is 
incident,  the  burden  <nr  liability  will  be  confined  to  the  original  cove- 
nantor unless  the  relation  of  privity  of  estate  or  tenure  exists,  or  is 
created  between  the  covenantor  and  covenantee  at  the  time  when  the 
covenant  is  made.**  It  is  clear  that  in  the  application  of  ^e  general 
rule  requiring  a  privity  of  estate  where  a  covenant  is  with  a  strange 
to  the  title,  it  does  not  run  with  the  land ;  *•  and  so,  whatever  may 
be  the  rights  in  equity  of  a  stranger  to  the  legal  title,  between  whom 
and  the  covenantor  there  is  no  privity,  it  is  said  that  a  covenant  can- 
not run  with  the  land,  in  the  technical  meaning  of  the  word,  unless 
it  can  run  with  it  at  law.*' 

20.  Benefit  and  Burden. — ^Those  covenants  which  are  held  to  run 
with  the  land,  and  to  inure  to  the  benefit  of  the  assignee,  are  such  as 
generally  affect  the  land  itself,  and  confer  a  benefit  on  the  grantor.** 
In  this  connection  it  is  said  that  the  character  of  a  covenant  must 
depend  upon  the  effect  of  the  entire  agreement  of  which  it  is  a  part, 
and  where  the  benefit  and  the  burden  are  so  inseparably  connected 
that  each  is  necessary  to  the  existence  of  the  other,  they  must  go 
together.  The  liability  to  the  burden  will  be  a  necessary  incident  to 
the  right  to  the  benefit.*'  A  distinction  is  found  in  the  decisions  of 

11.  Hnrxthal  v.  St.  Lawrence  Boom,  16.  Mygatt  o.  Coe,  124  N.  Y.  212, 
etc.,  Co.,  63  W.  Va.  87,  44  S.  E.  520,  26  N.  E.  611,  11  Lil-A.  646;  West 
97  A.  S.  R.  954  and  note.  Virginia  Transp.  Co.  v.  Ohio  River 

12.  Burbank  v.  Pillsbury,  48  N.  H.  Pipe  Line  Co.,  22  Va.  600,  46  Am.  Rep. 
475,  97  Am.  Dee.  633;  Van  Rensselaer  527. 

V.  Hays,  19  N.  Y.  68,  75  Am.  Dec.  278.      Note:  15  Eng.  Rul.  Cas.  251. 

IS.  Burbank  v.  Pillsbuiy,  48  N.  H.  17.  Middletown  v.  Newport  Hos- 
475,  97  Am.  Dec.  633.  pital,  16  R.  I.  319,  15  Atl.  800,  1 

14.  Mygatt  v.  Coe,  124  N.  Y.  212,  L.R.A.  191. 

26  N.  E.  611,  11  L.RA..  646.  18.  Golf,  C.  &  S.  F.  Ry.  Co.  «. 

15.  Cole  V.  Hughes,  54  N.  Y.  444,  Smith,  72  Tex.  122,  9  S.  W.  865,  t 
13  Am.  Rep.  611.  L.R.A.  281. 

Note:  66  L.R.A.  682.  See  infra,  19.  Horn  v.  Miller,  136  Pa.  8t  640, 
par.  20,  as  to  benefit  and  burden.         20  Atl.  706,  9  L.R.A.  810. 
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Bome  states  between  the  benefit  and  the  burden  of  an  agreemeni  In 
these  cases  it  is  pointed  out  that  the  benefit  is  collateral  and  personal 
to  &e  builder,  while  the  burden  concerns  the  land.**  And  so,  while  it 
is  generally  hcdd  that  where  tiie  covenant  is  of  a  nature  to  inhere  in 
and  follow  the  land»  the  benefit  of  it  will  ran  with  the  land  into  the 
hands  of  subsequent  grantees  of  the  covenantee,  the  converse  of  this 
proposition  is  not  always  true.  The  burden  of  the  covenant  will  not 
follow  the  land  into  the  hands  of  the  covenantor's  grantee,  at  least  so 
as  to  make  him  personally  liable;  and  th^  is  generally  no  remed; 
against  him,  at  least  at  law.^  Again,  where  a  covenant  imposes  a  bur- 
den on  real  estate  for  the  benefit  of  the  grantor  personally,  it  does  not 
follow  the  land  into  the  possession  of  an  assignee,  for  such  a  cove- 
nant is  personal  to  the  grantor,  and  does  not  run  with  the  remain- 
der of  tile  tract,  although  the  deed'  may  expressly  state  that  the  cove- 
nant runs  with  t^e  land  conveyed  *  It  has  been  held  that  assignees 
of  one  who  has  taken  a  deed  to  real  estate  with  covenant  of  warranty 
which  does  not  include  assigns  cannot  rdy  on  the  o>venant  to  pre- 
vent the  original  grantor  from  reclaiming  the  land  because  of  the 
invdidity  of  his  grant;  at  least  they  cannot  if  there  was  no  assign- 
ment of  the  benefit  of  the  covenant  to  them.'  ^Notice  to  the  assignee 
IB  not  essential  to  the  Tanning  of  either  the  benefit  or  the  bunlen 
of  a  covenant,  if  the  covenant  runs  to  assigns  by  agreement  of  the 
covenanting  parties.* 

Covenantt  Rvmning  with  Land 

21.  Specific  Covenants  Generally. — The  covenants  of  title  regarded 
as  real,  or  running  witii  the  land,  are  Uioee  against  incumbrances, 
of  general  warranty,  and  for  quiet  enjoyment.'^  The  covenant  of 
seisin  is  sometimfls  regarded  as  real,  although,  in  general,  it  is  deemed 
to  be  merely  personal  *  As  covenants  running  with  the  land  affect 
some  interest  in  or  are  concerned  with  the  title  to  real  estate,'  it 
is  dear  that  such  covenants  may  be  of  almost  infinite  variety.  Specific 
instances  of  real  covenants,  other  than  those  commonly  known  as  cove- 
nants of  title,  may  be  mentioned,  such  as  covenants  rdating  to  leases;  * 

20.  Note:  66  LJI.A.  677.  6.  See  infra,  par.  48,  as  to  eovenantB 

1.  Rochester  Lodge,  No.  21,  ete.,  v.  against  incnmbTauces,  r^^ded  in 
Oraham,  S5  Minn.  457,  68  N.  W.  79,  some  jnrisdictions  as  niiming  with  the 
37  L.B.A.  404.  land  while  in  others  they  are  held  to  be 

2.  Berryman  v.  Hotel  Savoy  Co.,  peisonal  eovenants;  par.  54,  as  to  war- 
160  Cal.  559;  117  Pae.  677,  37  lanty;  and  par.  68,  to  qoiet  enjoy- 
(N.SO  6;  Hiekey  «.  Lake  Shore,  ete.,  ment 

Ry.  Co.,  61  Ohio  St  40,  36  N.  E.  672,  6.  See  infra^  par.  47. 

46  A.  S.  R.  545,  23  LJIA.  396.  7.  See  infra,  par.  32. 

Note:  82  A.  S.  R.  668.  8.  See  infra,  par.  22;  aod  see  infra, 

3.  Smith  «.  Ingram,  130  N.  G.  100,  par.  29,  as  to  eovenants  ia  kases 
40  S.  E.  984,  61  f.R.A.  873.  deemed  to  be  pexvanaL 

4.  Note:  60  LJUL  689. 
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building  pestrictions;  •  fences;"  party  walls;"  rights  of  way;" 
streets;  ^*  covenants  relating  to  constructioD  of  dams  or  canals,  and 
conti-acts  as  to  furnishing  water;  ^*  and  covenants  creating  easements 
and  servitudes  generally.**  Covenants  real  also  include  covenants 
against  eviction ;  to  pay  rent,**  assessments  and  taxes ; 
creating  charges  upon  the  land;"  to  perform  work  or  to  render 
services  in  consideration  of  a  gran^  as,  for  example,  a  covenant  by  a 
son  to  support  his  father  and  mothw  during  their  lives  in  considera- 
tion of  receiving  a  tract  of  land  from  the  father  an  ante-nuptial 
covenant  to  t^ease  a  right  of  dower;  '*  and  a  covenant  to  save  the 
hoflband  harmless  from  any  claim  of  dower.*  Real  covenants  are,  of 
course,  sometimes  designated  by  statute,  although  where  so  designated 
such  covenants  may  not  be  strictly  confined  to  th(^  specifically  named, 
but  other  covenants  by  reason  of  their  character  may  be  included 
within  the  meaning  of  such  statutes  as  also  running  with  the  land  * 
22.  Covenants  in  Leases. — As  a  general  rule,  covenants  in  a  lease 
relating  to  the  thing  demised  run  with  the  land,  even  though  the 
covenant  does  not,  in  certain  instances,  have  reference  to  something 
to  be  done  upon  the  land  itself.*  But  if  the  thing  to  be  done  is  col- 
lateral to  the  land,  and  does  not  touch  or  concern  the  thing  demised, 
then  the  covenant  is  personal,  and  the  assignee  is  not  charged  though 
named  in  the  covenant*  In  accordance  with  the  general  rule,  real 
covenants  in  leases  include  covenants  to  pay  rent,*  taxes  or  assess- 
ments ;  *  to  insure ; '  to  build  houses  on  the  land  demised,^  or  to  pay  for 

9.  See  infra,  par.  30  et  $gq.  17.  Nota:  27  Am.  Dec  84;  47  Am. 

10.  See  infra,  par.  24.    And  see  Dec  574. 

Fkvcbs.  18.  Note:  47  Am.  Dec  574. 

11.  See  infra,  par.  23.  And  see  10.  Notes:  47  Am.  Dec  677;  82  A. 
Pabtt  Walls.  B.  R.  684. 

12.  See  infra,  par.  25.  .  20.  Note:  47  Am.  Dee.  674. 

13.  Story  v.  New  York  El.  R.  Co.,     21.  Note:  56  Am.  Rep.  155. 

90  N.  Y.  122,  43  Am.  Rep.  146.  1.  Note:  47  Am.  Dec  577.   As  to 

Note:  56  Am.  Rep.  155.  Dowbs,  generally,  see  that  title. 

14.  See  infra,  par.  26.  2.  Northern  Pac  B.  Co.  v.  UcClnre, 
16.  Logan  v.  Moulder,  1  Azk.  313,  0  N.  D.  78,  81  N.  W.  62,  47  L.R.A. 

33  Am.  Dec  338;  Moore  v.  Merrill,  17  149. 

N.  H.  75,  43  Am.  Dec.  593;  HilU  v.  3.  Hagar  «.  Buck,  44  Vt  285,  8  Am. 
Miller,  3  Paige  Ch.  (K.  Y.)  254,  24  Rep.  368.  As  to  covenants  in  leases 
Am.  Dec.  218  and  note;  Funk  v.  Yo-  generally,  see  Landlord  ako  Tkkaht. 
neida,  11  Seig.  &  R.  (Pa.)  109,  14  4.  Conover  v.  Smith,  17  N.  J.  Kq. 
Am.  Dec.  617.  SI,  86  Am.  Dec  247  and  note 

Notes:  27  Am.  Dec  84;  82  A.  S.  R.     6.  Note:  82  A.  S.  R.  681,  682. 
671  St  seq.  See  also  mfra,  par.  26,  as     6.  Post  v,  Kearney,  2  N.  T.  394,  51 
to  water  rights;  and  see  Kaseubhts;  Am.  Dec  803  and  note 
Waters.  Note:  82  A.  S.  R.  683. 

16.  Williams  e.  O'Donnell,  225  Fa.     7.  Note:  47  Am.  Deo.  676. 
St.  321,  74  AU.  206,  26  L.R.A.(N.S.)      8.  Garnhsrt  v.  Yixauej,  40  Ho.  449^ 
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improvements;*  to  make  repain,"  or  to  share  in  such  expense;*^ 

to  deliver  up  the  demiaed  prezniaes  in  good  order  and  repair;  ^*  to 
renew  a  lease,'*  or  restricting  the  leasee's  right  of  alienation,'*  or 
to  convey  a  fee  to  the  lessee,  his  heirs  and  assigns,  upon  the  perform- 
ance of  certain  conditions;  ^  and  covenants  rdating  .to  the  develop- 
ment of  the  mineral  resources  of  lands  in  consideration  of  work  done 
for  that  purpose,'*  or  upon  a  royalty  basis." 

23.  Party  Wall  Agreements. — The  courts  are  about  evenly  divided 
on  the  question  whether  a  party  wall  agreement  is  one  running 
with  the  land.  Following  tiie  highest  test  of  such  contracts,  the 
intention  of  the  covenanting  parties,'*  it  is  not  without  the  range  of 
consistency  or  in  violation  of  any  just  principle  to  assert  that  the 
many  holdings  on  this  subject,  apparently  discordant  though  they  be, 
may  nevertheless  all  be  correct,  for  there  is  no  reason  why  a  party 
wall  agreement  may  or  may  not  create  a  covenant  running  with  the 
land  according  to  the  intention."  Following  the  rule  that  the  inten- 
tion is  the  cardinal  principle  of  interpretation  of  covenants,  an  indica- 
tion by  the  parties  of  their  intention  to  bind  subsequent  holders  of  ihe 
property  is  necessary  to  the  running  of  an  agreement;  otherwise  it 
will  be  deemed  personal.  But  a  failure  to  state  that  the  covenant  is 
to  run  with  the  land  is  immaterial  where  the  intention  of  the  parties 
can  be  gathered  from  the  instrument.'  Many  of  the  cases  hold  that 
a  party  wall  agreement  is  in  the  nature  of  a  covenant  running  with 
the  land.*  And  so  an  obligation  to  contribute  to  the  cost  of  a  party 
wall '  or  to  pay  for  the  use  of  a  party  wall  is  a  covenant  running  with 

9.  Notes :  56  Am.  Rep.  156-161 ;  82  18.  Kimm  v.  Oriffin,  67  Minn.  2S,  69 
A.  S.  R.  671;  4  L.R.A.(N,S.)  466.  See  N.  W.  634,  64  A.  S.  R.  385. 

ntpra,  par.  29,  aa  to  vhm  saeh  cove-     19.  See  $upra,  par.  3  and  18. 
Hants  are  personal.  1.  Note:  66  L.R.A.  678. 

10.  Notes:  47  Am.  Dec.  576;  82  A.  2.  Rugg  v.  Lemley,  78  Ark.  65,  93 
S.  R.  681,  682;  4  L.R.A.(N.S.)  466.     S.  W.  670,  115  A.  S.  R.  17,  8  Ann. 

11.  Note:  2  L.R.A.  199.  Gas.  291;  Southworth  v.  Perring,  71 

12.  Brisbane  v.  McCrady,  1  Nott  ft  765, 81  Pac.  481,  82  Pac  785;  114 
McC.  (8.  C.)  104,  9  Am.  Dec  676.      A.  S.  E.  527, 2  L.RA„(N.S.)  87;  Flege 

13.  Laffan  «,  Nadee.  9  Cal.  662,  70  *■  Covington,  etc,  Co.,  122  Ky.  348, 
Am  DeTere.  «        w»f  g  yf        jgl  A.  S.  H.  463;  Rich- 

ij»»..iRirn»  TJ«i  foo  OAa  ardson  tj.  Tobey,  121  Mass.  457,  23 

^^'v^l'^{^iAtL  Am.  Rep.  283;'^kimm  v.  Griian  67 

A'  SjnJL    ^  P^L^^Jtf  *  25,  69  N.  W.  634,  64  A.  8  R. 

15  HoUander  r   Oentr^  Metal  &  ggg   ^^^^  ^  Oppenhein^er,  135  N.  Y. 

oS^^JP%^^^          S'          «   2'  312  31  N.  E/1097,  17  L.R.A.  409; 

1135;  Hagaru.  Back,  Ha^kes  v.  Hoffman,  56  Wash.  120, 

44  Vt  285,  8  Am  Rep.  368.  p^^^  jgg  24  L.R.A.(N.S.)  1038. 

16.  Laffan  v.  Naglee,  9  Cal.  662,  70  ^otes:  82  A.  S.  R.  679,  680;  1 
Am.  Dec.  678;  Crawford  c.  Witherbee,  L.R.A.  33;  66  L.E.A.  677.  As  to  these 
77  Wis.  419,  46  N.  W.  545,  9  LJLA.  agreements  generally,  see  Pabtt 
561.  Walls. 

17.  Bradford  OU  Co.  «.  Blair,  113  3.  Ferguson  t>.  WorraU,  125  Ky.  618, 
Pa.  St.  83,4  AU.  218,57  Am.  B«p.  442  101  S.  W.  966,  9  L.R.A.(N.S.)  1261 
and  note.  Note:  66  L.RA..  675. 
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the  laad,  and  tiie  right  to  recover  the  sum  agreed  upon  passes  to  the 
grantee  of  the  original  builder  und«r  his  daedj*  and,  it  has  been  held, 

binds  a  successor  in  title  using  the  wall  with  constructive  notice  of 
the  agreement.^  Following  this  rule,  where  respective  owners  of  two 
adjoining  lots  enter  into  an  agreement,  expressly  binding  their  beiis 
and  assigns,  which  provides  that  the  wall  of  a  building  one  of  tiiem  is 
about  to  erect  shall  be  placed  upon  the  dividing  line,  and  that  when 
the  other  builds  he  shall  use  it  as  a  party  wall  and  pay  the  first  party 
one-half  its  value,  and  after  the  building  is  erected  both  lots  are 
conveyed,  the  grantee  of  the  vacant  lot  who  builds  thereon  and  makes 
use  of  the  wall  must  make  payment  therefor  to  the  grantee  of  the 
improved  lot;  *  but  the  covenant  does  not  run  with  the  land  so  as  to 
bind  one  who  subsequently  acquires  both  lots  and  makes  use  of  the 
foundations  of  the  party  wall  in  erecting  a  new  building  on  them.' 
It  has  been  held  that  an  agreement  of  this  character  creates,  after  the 
wall  is  in  use,  a  charge  in  the  nature  of  an  equitable  lien  upon  the 
lands  of  the  party  obligated,  and  that  this  is  enforceable  as  such.' 
Another  line  of  decisions  is  to  the  effect  that  a  promise  to  pay  for  a 
party  wall,*  or  to'  reimburse  one  for  its  use,*"  is  a  covenant  which 
does  not  concern  the  land,  and  that  therefore  it  is  purely  personal.** 
24.  Fences. — As  a  general  rule  a  covenant  to  build  or  to  maintain 
a  fence  of  a  particular  character  between  the  land  of  the  covenantor 
and  covenantee  is  a  covenant  running  with  the  land;  **  although  as 
to  this  question  the  authorities  are  by  no  gaeans  uniform,  there  being 
many  instances  where  covenants  to  erect  and  maintain  fences  are 
held  to  be  purely  personal  and  therefore  not  binding  on  successors  in 
interest.*'  The  effect  of  the  rule  that  a  covenant  to  maintain  a  division 
fence  runs  with  the  land  is  to  give  to  the  covenantee  and  all  those 


4.  Rngg  «.  LemlOT,  78  66,  93 
S.  W.  670,  115  A.  S.  R.  17  and  note, 
8  Ann.  Cas.  291.  ' 

6.  Ferguson  v.  Worrall,  125  Ky. 
m,  101  8.  W.  966,  9X.B.A.(N.S.) 
1261. 

6.  Sonthworth  v.  Perring,  71  Ean. 
766,  81  Pae.  481,  82  Pac.  785, 114  A. 
a  R.  627,  2  L.RJL(N.S.)  87. 

7.  lineoln  v.  Barrage,  177  Uass. 
378,  69  N.  B.  97,  52  L.RA.  110. 

8.  Rngg  «.  Lemley,  78  Ark.  66,  93 
S.  W.  570,  115  A  S.  R.  17,  8  Ann. 
Gas.  291. 

9.  Cook  V.  Paul,  4  Neb.  (unof.)  93, 
66  LJt.A.  673  and  note;  Cole  v. 
Hnghes,  54  N.  T.  444,  13  Am.  Rep. 
611. 

Note:  66L.R.A.G7& 

10.  Oibaon  v.  Holden,  115  lU.  199, 


3  N.  K.  282,  56  Am.  Rep.  146  and  note. 

11.  Notes:  56  Am.  Rep.  155;  82  A. 
S.  R.  680. 

12.  Hazlett  «.  Sinclair,  76  Ind.  488, 
40  Am.  Rep.  254;  Midland  R.  Co.  v. 
Fisher,  126  Ind.  19,  24  N.  £.  766,  21 
A.  S.  R.  189,  8  LJIA.  604;  Sexaoer 
V.  Wilson,  136  la.  357, 113  N.  W.  941, 
15  Ann.  Cas.  64  and  note,  14  LJKA. 
(N.S.)  185;  Bnrbank  «.  Pillsbury,  48 
N.  H.  475,  97  Am.  Dec  633;  Kelly  v. 
Nypano  R.  Co.,  200  Pa.  St.  229,  49 
Atl.  779,  86  A.  S.  R.  715  and  note; 
Kellogg  V.  Robinson,  6  Vt  276, 27  Am. 
Dec.  ISo. 

Notes:  47  Am.  Deo.  575,  676;  82  A 
S.  R.  677,  678;  2  LJt.A  199;  15  Ann. 
Cas.  57.  As  to  these  agreementa  gai* 
erally  see  Fbkcbs. 

IS.  See  w/fs,  par.  29. 
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who  derive  tfieir  title  through  him  the  right  to  have  the  fence  main- 
tained by  the  covenantor  or  his  successors  in  title.  Thus  where  the 
owner  of  land  covenants  to  maintain  a  division  fence,  and  the  land 
afterwards  comes  into  possession  of  another  through  assignment  or 
succession,  the  latter  is  also  bound  to  maintain  the  fence,  the  obliga- 
tion  being  an  incumbrance  upon  the  land  whosoever  may  own  it ;  ^* 
and  where  a  promise  is  made  by  the  grantee  in  a  deed  poll  to  build  a 
fence  for  the  benefit  of  the  adjoining  land  of  the  grantor,  who  retains 
no  other  interest  in  the  land  granted,  this  is  likewise  equivalent  to  a 
covenant  running  with  the  land,  and  creates  an  incumbrance  there- 
on.^* But  a  covenantor  in  a  deed  containing  a  covenant  perpetually  to 
maintain  a  division  fence  is  not,  after  parting  with  the  title  to  the  ' 
land,  liable  for  the  failure  of  his  grantee  to  perform  the  corenant^ 
Where  it  is  a  rule  that  the  purchaser  of  land  is  held  to  have  construc- 
tive notice  of  all  matters  affecting  his  estate  which  appear  in  the  instru- 
ments through  which  he  derives  his  title,  it  is  not  necessary  tiiat  the 
covenant  to  maintain  a  division  fence  should  appear  in  the  deed  of  his 
immediate  grantor.*' 

25.  Railroad  Covenants  and  Easements. — Covenants  running 
with  the  land  are  very  frequently  embodied  in  railroad  contitictB. 
Included  among  such  covenants  are  agreements  to  build  and  main- 
tain railroad  switches,'®  stations,'*  and  sidings."  Furthermore,  a 
covenant  in  a  deed  of  land  for  a  railroad  right  of  way,  that  certain 
trains  shall  be  run  on  the  road  to  be  built  thereon,  whidx  is  the  chief 
consideration  of  the  conveyance,  is  a  covenant  running  with  the. 
land.  Accordingly,  an  action  may  be  maintained  on  such  a  covenant 
against  a  subsequent  purchaser  of  the  railroad  who  fails  to  run  such 
trains,  notwithstanding  the  fact  that  the  covenant  had  been  broken 
by  the  original  grantee  before  such  transfer,  and  although  the  cove- 
nant does  not  expressly  refer  to  assigns.'  A  covenant  in  a  grant  of  a 
railway  right  of  way,  to  stop  trains  at  a  point  near  the  residence  of  the 

14.  Burbank  v.  Pillsbury,  48  N.  H.  Notes:  47  Am.  Dec.  574;  82  A.  S.  R. 
475,  97  Am.  Dec.  633;  Kellogg  d.  Rob-  671. 

inson,  6  Vt.  276,  27  Am.  Dec  650.  20.  Whalen  v.  Baltimore  &  0.  R. 

Note:  15  Ann.  Caa.  58.  Co.,  108  Md.  11,  69  Atl.  390,  129  A. 

15.  Bronson  v.  Coffin,  108  Mass.  175,  S.  R.  423, 17  L.R.A.(N.S.)  130,  where 
11  Am.  Rep.  335;  Burbank  v.  Pills-  a  distinction  is  made  between  a  cov- 
bury,  48  N.  H.  475,  97  Am.  Dec.  633  enant  to  maiDtain  a  siding  and  a  cove- 
and  note.  nant  to  leave  cars  at  a  siding  ander  cer- 

16.  Sexaner  v.  Wilson,  136  la.  357,  tain  conditions,  the  court  holding  that 
113  N.  W.  941,  IS  Ann.  Cos.  54,  14  where  a  covenant  is  made  with  one,  hia 
LJt.A.(N.S.)  185.  heirs  and  assigns,  to  maintain  a  siding 

17.  Burbank  v,  Pillsbury,  48  N.  H.  on  his  property,  such  a  covenant  runs 
475,  97  Am.  Dec.  633.  with  the  land,  but  that  a  covenant  to 

Note;  15  Ann.  Cas.  58.  leave  cara  at  a  siding  is  only  personal. 

18.  Note:  47  Am.  Dec.  574,  1.  Doty  v.  CSiattanooga  Union  By. 

19.  Lyman  v.  Suburban  R.  Co.,  190  Co.,  103  Tenn.  564,  63  S.  W.  044,  48 
m.  320,  60  N.  E.  515, 52  L.R.A.  046.  L.RJI.  160. 
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grantor,  although  referring  to  something  not  in  bdng,  and  specifically 
stated  to  be  for  the  benefit  of  assignees  of  the  landowner,  runs  with 

the  land  into  possession  of  his  devisees.'  Again,  a  covenant  by  a 
railroad  corporation,  in  consideration  of  a  grant  of  the  right  of  way 
through  a  plaintiff's  lands,  to  erect  a  flag  station  at  a  point  convenient 
to  his  house,  to  permit  him  to  cultivate  all  the  land  embraced  in  the 
grant  whitdi  was  not  needed  for  use  by  the  railroad  company,  and  if 
a  depot  was  built,  not  to  permit  the  sale  of  ardent  spirits  on  the 
premises,  runs  with  the  land,  and  is  binding  on  an  assignee  with 
notice.* 

26.  Water  Contracts;  Canals  and  Dams. — Covenante  as  to  miters 
and  ditches  generally  run  with  the  land ;  *  as  do  also  covenants  to 
supply  or  furnish  water  for  use  on  the  premises,*  to  build  levees* 
or  dams,'  and  to  maintain  and  keep  them  in  repair.*  An  easement 
annexed  to  mill  sites  is  Hkewiae  held  to  run  with  the  land,*  as  is  also 
a  covenant  charging  lots  fronting  on  a  river  with  liability  for  dam- 
ages which  may  be  occasioned  by  the  failure  of  the  grantees  thereof 
to  complete  a  canal  or  to  keep  it  in  good  repair.^*  A  covenant  by  and 
between  owners  of  adjacent  lands,  as  to  the  use  and  enjoyment  by  the 
respective  parties  of  the  waters  of  a  stream  to  which  they  are  severally 
entitled,  made  for  the  mutual  benefit  of  themselves,  their  heirs  and 
grantees,  runs  with  the  land  and  binds  not  only  the  contracting 
parties,  but  also  their  heirs  and  grantees;  although  in  subsequent 
deeds  of  the  respective  premises  no  mention  is  made  of  such  covenant 
or  of  the  rights  accruing  therefrom.^*  And  so  where  the  purchaser 
of  water  rights  upon  land  covenants  with  the  vendor  to  carry  and 
convey  sufficient  water  to  the  residence  of  tiie  latter  for  the  ample 
use  and  accommodation  of  such  residence  and  its  occupants,  such 
covenant  runs  with  the  land  and  binds  the  successor  in  titie  of  the 
covenantor.*"  But  an  agreement  to  take  water  from  a  water  com- 
pany, for  a  stated  period  and  price,  for  the  use  of  land,  and  that  such 
covenant  shall  "run  with  and  bind  the  land,"  creates  a  lien  on  the 

a.  Ford  9.  Oregon  Electric  B.  Co.,  Note:  82  A.  B.  R.  671. 

60  Ore.  278,  117  Fae.  809,  Ann.  Cas.  8.  lindeman  v.  lindsey,  69  Pa.  St. 

m4A  280,  36  LJtA.(N.S.)  358.  83,  8  Am.  Rep.  219. 

S.  Oihner  v.  Mobile  ft  H.  R.  Co.,  79  Notes:  27  Am.  Dee.  84;  97  A.  8.  R. 

Ala.  669, 58  Am.  Rep.  623.  See  infra,  069. 

par.  39,  88  to  the  binding  effect  in  B.  Note:  27  Am.  Dee.  84. 

equity  of  known  zestrietive  eovenants.  10.  Hoaeogee  M^.  Co.  v.  Eagle  ft 


5.  Atlanta,  K.  ft  N.  B.  Co.  «.  Me-  1028,  7  LJUl.(N.S.)  1139. 
Kinney,  124  Ga.  929,  63  S.  E.  701,     11.  Horn  v.  Miller,  136  Pa.  St  640, 
110  A.  S.  R.  216, 6  lJeLA.(N.S.)  436  ;  20  AtL  706,  9  LJtA.  810  and  note. 
Oeisiler  v.  De  Qzaaf,  166  N.  T.  339, 60     IS.  Atlanta,  K.  ft  N.  R.  Co.  «.  Ue- 
N.  S.  993, 82  A  8.  R.  669  and  note.      Kinney,  124  Ga.  929,  63  S.  E.  701, 

6.  Note:  82  A  8.  E.  671.  110  A  8.  R.  216  and  note,  6  L.RJL 

7.  Lindeman  «.  landicy,  69  Pa.  St.  (NJ3.)  438. 
93,  8  Am.  Rep.  219. 
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land  for  the  water  furnished  for  such  use,  but  it  is  not  a  covenant 
running  with  the  land,  although  it  may  be  enforceable  against  subse- 
quent purchasers  with  notice; "  aa  may  also  an  irrigation  contract  as 
against  the  successors  of  a  water  company  as  covenantors  with  notice.^* 

27.  Creation  and  Passing  of  Real  Covenants. — The  general  Ameri- 
can doctrine  is  that  any  deed  that  transfers  the  title  passes  to  the 
grantee  the  benefit  of  a  covenant  that  runs  with  the  land;  and  so 
a  covenant  of  general  warranty  passes  in  a  deed  of  conveyance  without 
warranty  so  as  to  enable  the  second  grantee  to  maintain  an  action  for 
the  breach  of  the  covenant  against  ^e  original  grantor/*  and  a  cove- 
nant running  with  the  land  passes  by  a  quitclaim  deed  to  a  remote 
grantee  as  effectually  aa  if  the  covenant  were  made  with  such  grantee 
directly.*'  However,  a  grantee  in  a  quitclaim  deed,  without  war- 
ranty, who  takes  the  property  with  notice  that  it  is  subject  to  a  judg- 
ment lien,  cannot,  upon  paying  the  judgment  for  his  own  protection, 
maintain  an  action  against  bis  grantor  to  recover  the  amount  paid; 
and  it  is  immaterial  that  the  latter  may  have  assumed  payment  of  the 
lien  by  contract  with  a  third  person. It  is  clear  that  a  covenant  of 
warranty  does  not  pass  to  the  grantee  of  the  grantee  without  an  express 
assignment,  under  a  void  conveyance.^*  A  covenant  running  with 
fhe  land  may  be  created  by  indenture  other  than  a  conveyance  con- 
stituting part  of  the  chain  of  title;  and,  furthermore,  easements 
may  be  created  by  words  of  covenant  as  well  as  by  words  of  grant.^ 

CovenanU  Not  Running  with  Land 

28.  In  General. — ^A  covenant  is  personal  when  it  does  not  extend 
to  or  affect  the  quality,  value,  or  mode  of  enjoying  the  land  conveyed, 
and  is  merely  collateral  to  it,  or  is  of  such  a  character  that  a  per- 
formance of  it  will  defeat  the  estate  of  the  party  claiming  the  perform* 
ance.  It  does  not,  therefore,  run  with  the  land.'  Or,  conversely 
stated,  all  covenants  that  are  not  prospective,  and  that  do  not  pass 
with  the  land,  are  strictly  personal  covenants;  *  and  such  a  covenant 

13.  Fresno  Canal,  etc,  Co.  v.  Bowell,  13  S.  £.  616,  27  A  S.  R.  820,  13 
SO  CaL  U4»  22  Pao.  63,  13  A.  S.  R.  L.R.A.  723. 

112.  19.  Smith  v.  Ingram,  132  N.  C.  959, 

Note:  82  A.  8.  B.  684.  44  S.  E.  643,  9S  A.  S.  R.  680. 

14.  Stanislaus  Water  Co.  v.  Bach-  20.  Sjoblom  v.  Mark,  103  Uinn.  193, 
man,  152  Cal.  716,  93  Pae.  858,  15  U4  N.  W.  746,  14  Ann.  Caa.  125, 15 
LJIA.(N.S.}  359  and  note.  Seem/rn,  L.R.A.(N.S.)  1129. 

par.  39,  as  to  eqnitable  enforeement  fft  1.  Ladd  v.  Boston,  161  Mass.  685, 24 

covenants  generally.  N.  E.  858,  21  A.  S.  R.  481. 

15.  Note:  15  Eng.  Bol.  Cas.  250.  2.  Note:  2  LJt.A  199. 

16.  Cnmmins  v.  Kennedy,  3  Litt.  See  infra,  par.  29,  for  spedfle  exam- 
(Ky.)  118,  14  Am.  Dec.  45  and  note,  pies  of  personal  covenants. 

17.  Hunt  V.  Amidon,  4  Hill  (N.  Y.)  3.  Logan  v.  Moulder,  1  A^  313,  S8 
845,  40  Am.  Deo.  283;  Am.  Dee.  338. 

18.  McLoxe  «.  Melton,  34  S.  C.  377,  Note:  82  A.  S.  R.  669,  670. 
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cannot  be  made  to  run  with  the  land  altiiough  to  the  grantee,  "his 
heirs  and  assigns."*  Based  upon  the  principle  stated  a  covenant 
by  the  owner  of  land  with  a  third  person,  not  deriving  title  from  the 
covenantor,  and  in  no  way  connected  with  the  title,  but  executed 
upon  a  pecuniary  consideration  independent  of  the  title,  not  to  erect  a 
certain  Mnd  of  building,  does  not  run  with  the  land,  and  therefore 
it  does  not  charge  an  unnamed  assignee;  *  and,  for  like  reason,  it  is  a 
general  rule  that  the  covenant  of  a  stranger  to  the  title  is  personal  to 
the  covenantee,  and  is  incapable  of  transmission  by  a  mere  conveyance 
of  the  land.*  Frequently  covenants  are  made  in  lefereace  to  real  prop- 
erty, which,  lacking  some  vital  relation  to  any  interest  therein  or 
authority  to  make  them  on  the  part  of  the  covenantor,  are  deemed  to 
be  personal  and  not  real  covenants.  Hence  it  is  that  covenantors  are 
bound  personally  by  a  covenant  in  which  they  describe  themselves 
as  a  committee  on  the  part  of  a  certain  company,  and  after  reciting  a 
sale  of  property,  bind  themselves  to  deliver  it  at  a  designated  place 
and  time;  and  where  a  deed  is  made  by  a  town,  signed  and  sealed 
by  the  town  clerk,  a  bond  by  the  grantee  running  to  the  town  treasurer, 
to  secure  certain  privileges  to  the  inhabitants  of  the  town,  is  a  mere 
personal  obligation,  and  not  a  covenant  running  with  the  land.* 
Other  illustrations  of  the  same  principle  may  be  drawn  from  those 
cases  in  which  an  executor  or  administrator  enters  into  unauthorized 
covenants  respecting  sales  of  estate  lands.  Where  such  contracts  are 
made  the  obligation  is  deemed  to  create  a  personal  covenant  only.* 

29.  Specific  Examples  of  Personal  Covenants. — Of  the  covenants 
relating  to  title,  the  covenant  of  seisin  and  right  to  convey  are  almost 
uniformly  regarded  as  personal;  although  many  courts  hold  to  a 
contrary  rule  and  regard  the  covenant  of  seisin  as  one  running  with 
the  land.'"  A  like  conflict  of  authority  is  found  in  regard  to  the 
covenant  against  incumbrances.^^  Other  personal  covenants  are 
those  imposing  a  burden  on  real  estate  for  the  benefit  of  the  grantor 
personally;**  granting  lands  with  a  proviso  for  a  mere  personal 
exemption;**  providing  for  building  restrictions,  or  restrictions  as 
to  the  use  of  lands;  ^*  covenants  on  the  part  of  a  grantee  assuming  and 

4.  Note:  16  Kng.  Bui.  Cas.  251.  10.  See  infra,  par.  47. 
6.  Note:  66  Am.  Rep.  155.  U.  See  infra,  par.  40. 

6.  WaUaoe  v.  Pexeles,  109  Wis.  316,  18.  Berryman  v.  Hotel  Savoy  Co., 
85  N.  W.  371,  83  A.  S.  R.  898,  63  160  CaL  659, 117  Pac  677,  37  LJI.A. 
L.RA.  644.  gee  infra,  par.  45,  as  to  (N.S.)  5. 

vhen  no  title  ezista  in  grantor  tmdar  13.  Richmond  v.  Bennett,  109  8.  W. 
covenant  of  seisin.  904, 33  Ky.  L.  R.  279, 16  ItJlA.(N.S.) 

7.  Henderson  «.  Uartin,  19  Ark.  648. 

477, 70  Am.  Dec.  606  and  note.  14.  Hawley  «.  Eafits,  148  Cal.  393, 

8.  Middletown  v.  Newport  Hospital,  83  Pao.  248, 113  A.  S.  R.  2^  3  UBA. 
16  R.  I.  319,  W  Atl.  800, 1  L.RA.  191.  (N.8.)  74L 

9.  See  Aupro,  par.  16,  and  m/ra,  par.     Notes:  35  Am.  Dec  710;  4S  Am. 


Dee.  675. 
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agreeing  to  pay  an  existing  mortgage,  although  such  a  provision  is 
inaerted  in  connection  with  the  corenante  of  seisin  and  agcdnst  incum- 
brances;'* and,  in  certain  instances,  covenants  to  construct  or  to 
maintain  fences;  ^*  to  construct  and  maintain  railroad  stations,^'  and 
an  agreement  relating  to  traffic  providing  for  the  exclusive  railway 
tranfi|)ortataon  of  the  product  of  quarries.^*  Other  personal  cove- 
nants are  certain  covenants  for  easements  where  there  is  no  estate  in 
the  lands  sufficient  to  support  a  real  covenant;  a  covenant  in  a 
mortgage  to  insure;  an  unauthorized  covenant  by  an  executor  in 
a  conveyance  of  the  estate  of  the  testator;  ^  certain  covenants  in 
leases; '  and  that  dass  of  covenants  deemed  personal  because  of  the 
rule  in  some  jurisdictions  that  the  mere  acceptance  of  a  deed  poll 
does  not  bind  the  grantee  to  performance  as  of  a  covenant  running 
with  the  land.'  And  so  an  implied  covenant  in  a  grant  that  the 
land  is  free  from  taxes  is  personal,  and  does  not  run  with  the  land.^ 
The  personal  covenant  of  warranty  of  a  married  woman,  not  given 
to  secure  the  condderatdon  and  not  incident  to  the  creation  of  a  lien, 
cannot  be  enforced  against  her  property.*  A  parol  contract,  whatever 
its  character,  cannot  at  law  run  with  the  land,  but  if  it  be  of  such  a 
character  that  it  would  run  with  the  land  if  it  were  a  covenant, 
equity  will  regard  it  as  running  and  ^ecifically  enforce  it  against 
one  claiming  under  tiie  covenantee.* 

See  infra^  par.  30  and  31;  and  see  20.  Note:  66  Am.  Rep.  165. 

tn/ro,  par.  39,  as  to  "when  such  cove-  1.  Allen  v.  Sayward,  5  Greenl.  (Me.) 

Hants  are  enforceaUe  irreepeetive  of  227, 17  Am.  Dec.  221  and  note, 

their  character  as  real  or  personal.  2.  Willcox  v.  Kehoe,  124  Ga.  484, 

16.  Clement  «.  Willett,  106  Minn.  62  S.  E.  896, 4  Ann.  Cas.  437, 4  LJljL. 

267,  117  N.  W.  491, 127  A.  S.  R.  562  (N.S.)  466. 

and  note,  15  Ann.  Cas.  10S3, 17  Notes:  47  Am.  Deo.  677  ;  66  Am. 

(N.S.)  1094.  Rep.  166;  16  Eng.  Rnl.  Cas.  248. 

Note:  15  Ann.  Cas.  1055.  It  is  said  ihat  the  covenant  to  "re- 

16.  Brown  v.  Soathern  Pac.  Co.,  36  pair,"  expressed  in  general  terms,  will 

Ore.  128,  58  Pac  1104, 78  A.  S.  R.  761,  be  construed  as  binding  the  covenantor 

47  L.RA.  409;  Gulf,  etc.,  R.  Co.  v.  to  rebuild,  in  the  event  of  the  destmc- 

Smith,  72  Tex.  122,  9  S.  W.  865,  2  tion  of  the  structure  without  fault  of 

L.R.A.  281  and  note.  the  covenantee.  Beach  v,  Crain,  2  N. 

Kotes :  56  Am.  Rep.  liSl,  163;  82  A.  T.  86,  49  Am.  Dee.  369  ancf  note.  See 

8.  R.  678,  679.  Landlobd  and  Tenaitt,  as  to  covenants 

See  wpra,  par.  24,  as  to  when  such  in  leases  to  repair,  etc. 

covenants  are  regarded  as  covenants  3.  Dawson  v.  Western  Maryland  R. 


But  see  infra,  par.  26,  as  to  the  gen-  supra,  par.  6. 

era!  rule  that  covenants  to  construct  4.  MePike  v.  Heaton,  131  Cal.  109, 

railroad  stations  ran  with  the  land.  63  Pac.  179,  82  A.  8.  R.  335  and  note. 

18.  Kettle  River  R.  Co.  v.  Eastern  6.  Dean  v.  Shelly,  57  Pa.  St.  426, 08 
R.  Co.,  41  Minn.  461,  43  N.  W.  469,  6  Am.  Dee.  235  and  note. 

LJEt.A.  111.  6.  Note:  47  Am.  Dee.  677. 

19.  Lawrence  v.  Whitney,  115  N.  T.  See  infra,  par.  39,  as  to  the  eqidta- 


mnning  with  the  land. 
17.  Note:  79  A.  S.  R.  759. 


Co.,  107  Md.  70,  68  Atl.  301,  126  A. 
S.  R.  337,  15  Ann.  Cas.  678.  See 


410,  22  N.  E.  174,  6  L.RA.  417. 


ble  enf oroement  of  eovenants  goienlly. 
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V.  Restrictive  Covenants 


30.  In  GeneraL — A  person  owning  a  body  of  land,  and  selling  a 
portion  thereof,  may,  for  the  benefit  of  his  remaining  land,  impose 
upon  the  land  granted  any  restrictions,  not  against  public  policy, 
that  he  sees  fit,  and  a  court  of  equity  will  generally  enforce  them.'  ia 
uccordemce  with  the  rule  stated,  restrictive  covenants  wiH  be  enforced 
in  equity  as  covenants  running  with  the  land.  Included  in  this 
category  are  such  covenants  as  those  imposing  building  restrictions;  * 
eovenante  not  to  build,*  whether  on  the  grantor's  land  in  front  of  the 
tract  conveyed,^*  or  on  adjacent  lands.*^  Furthermore,  coroiante  not 
to  erect  such  buildings  or  carry  on  such  business  as  shall  cause  or 
become  a  nuisance  to  contiguous  or  near  owners  run  with  the  land ;  ** 
but  where  covenants  as  to  the  use  are  opposed  to  public  policy,  they 
may  be  enforced,  if  at  all,  only  as  peraonal  covenants^  and  do  not  run 
with  the  land.**  The  covenant  of  a  grantor  to  a  purchaser  of  one  of 
several  lots  in  a  tract  binding  the  grantor  to  include  certain  building 
restrictions  in  deeds  of  the  other  lots  enures  to  the  benefit  of  subse- 
quent purchasers  of  such  lots ;  and  a  covenant  not  to  build  will  be 
enforced  by  injunction  in  favor  of  a  subsequent  purchaser  of  adjacent 
lands,  notwithstanding  the  person  with  whom  the  agreement  or  cove* 
nant  was  made  may  have  released  his  rights  to  the  covenantors.^*  In 
case  of  the  violation  of  a  building  restriction  relief  may  be  sought  by 
the  owner  of  any  lot  in  the  tract  for  the  benefit  of  which  the  restriction 
was  imposed.'*  It  has  been  held  that  no  breach  of  a  covenant  against 

7.  Rowland  v.  Miller,  139  N.  Y.  93,  10.  Hills  «.  ICiUer,  3  Paige  (N.  T.) 
34  N.  E.  765,  22  LJt.A.  182.  254,  24  Am.  Dee.  218;  Watertown  «. 

EasemeDts  must  be  disdngaished  Cowen,  4  Paige  (N.  T.)  610,  27  Am. 
from  coveoants  entered  into  between  Dee.  80. 

owners  of  land,  althou^  negative  or     11.  Notes:  35  .Am.  Dee.  716;  47  Am. 

restrictive  covenants  may  create  in  eqoi-  Dee.  576. 

ty  an  effect  very  similar  to  an  ease-      IS.  Note:  82  A.  S.  B.  679. 

raeut.   It  may  be  said,  generally,  that     See  infra,  par.  31,  aa  to  covenants 

their  effect  depends  npon  a  privity  of  restrieting  nse  of  lands. 

contract  or  of  est&te  between  the  par-     13.  Taylor  v.  Owen,  2  Blackf.  (Ind.) 

ties,  whereas  an  easement  is  binding  301,  20  Am.  Dee.  116;  West  Virginia 

upon  the  owner  or  occupier  of  the  ser-  Transp.  Co.  v.  Ohio  Hiver  Pipe  Line 

vient  tenement  by  whatsoever  title  he  Co.,  22  W.  Va.  600,  46  Am.  Rep.  527; 

claims.    10  Eng.  Ru!.  Cas.  11,  note.  Tardy  v.  Creasy,  81  Va.  553,  59  Am. 

See  supra,  par.  19,  as  to  the  rule  of  Rep.  676  and  note, 
privity  of  estate.  14.  Hutchinson  v.  TJlrich,  145  HL 

8.  O'Gallagher  v.  Lockfiart,  263  111.  336,  34  N.  E.  556,  21  L.R.A.  391. 
489,  105  N.  E.  295,  52  L.RA.(N.S.)      15.  Watertown  v.  Cowen,  4  Paige 


1044. 

Notes:  47  Am.  Dec.  576;  82  A  S.  R. 
671,  672. 
Bee  also  Dkeos. 
B.  Note:  27  Am.  Dec.  84. 


(N.  T.)  510,  27  Am.  Dec.  80. 
Note:  3  L.R.A.  580. 
16.  Alderson  v.  Cutting,  163  Cal. 
503, 126  Pac.  157,  Ann.  Cas.  19I4A  1. 
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incumbtanoes  ooeun  from  tiie  fact  ihai  the  grantor  hdd  tlie  land  oA 

a  condition  to  erect  a  hoose  thereon  within  a  certefin  time.*' 

31.  CoTeiumti  as  to  Use.— Bestriotions  and  prohibitions  as  to  the 
nse  of  real  property  by  the  grantee  should  generally  be  resolved  in 
favor  of  the  free  use  of  the  property ;  and  it  is  obvious  that  the 
restriction  of  the  right  of  a  grantee  to  use  his  land  as  he  will  must  be 
confined  within  reasonable  boimds.  But  it  is  an  established  rule 
that  covenants  or  conditions  inserted  by  the  owneis  of  a  tract  of  land, 
in  deeds  given  for  different  lots  ther^n^  that  the  grantees  are  not  to 
carry  on  any  business  upon  the  premises  ofifensive  to  the  neighbor- 
hood, or  otherwise  restricting  the  use  of  the  premises  for  the  benefit 
of  all  the  lot  owners  in  the  same  tract,  create  an  easement  in  the  lots 
conveyed  in  favor  of  the  other  lot  owners,  though  they  hold  under 
previous  conveyances  from  tiie  grantor,  and  Uiat  they  may  enforce 
such  covenants  by  injunction  against  the  grantees  in  such  deeds,  or 
any  one  claiming  under  tibem,  with  notice.**  Covenants  restricting 
the  use  of  property  are  generally  held  to  be  covenants  running  with 
the  land,**  provided,  however,  they  create  some  interest  therein.' 
Accordingly,  where  parties  owning  adjacent  lots  entered  into  an 
agreement,  covenanting  for  themselves  and  their  re^ective  heirs, 
successors,  assigns,  lessees  and  tenants,  that  the  lots  should  never  be 
used  or  occupied  for  any  business  or  public  purpose  whatsoever,  and 
the  defendants  took  titie  expressly  subject  to  that  agreement,  it  was 
held  that  such  a  covenant  was  valid,  and  that  it  was  binding  upon  the 
successors  in  interest  to  the  parties,  although  there  was  no  privity  of 
estate  between  the  original  parties.*  Restrictions  are  very  frequently 
embodied  in  covenants  relating  to  the  sale  of  intoxicating  liquors  on 
granted  or  demised  premises.  While  the  rule  in  some  American 
jurisdictions  and  in  England  is  that  such  a  covenant  is  personal,' 
the  majority  rule  in  the  American  states  and  that  supported  by  the 
best  reason  is  tiiat  they  may  very  properly  run  with  the  land> 

17.  Estabrook  v.  Smith,  6  Gray  Dall.  (Pa.)  210, 1  U.  8.  (L.  ed.)  104, 
(Hass.)  572,  66  Am.  Dec.  445.    See  1  Am.  Dee.  239  and  note. 

infra,  par.  51,  as  to  building  restrio-  Notes;  56  Am.  Rev,  156;  21  A.  S. 
tions  as  incumbrances.  R.  484r-507  ;  79  A.  8.  B.  758;  82  A. 

18.  Hutchinson  tJ.  XJlrich,  145  DL  S,  B.  682. 

336,  34  N.  E.  556,  21  L.R.A.  391.  1.  Sjoblom  ».  Mark,  103  Minn.  193, 

19.  Note:  35  Am.  Dec.  717.  114  N.  W.  746,  14  Ann.  Caa.  125,  15 

20.  Atlantic  Dock  Co.  «.  Leavitt,  54  L.R.A.(N.S.)  1129. 

N.  Y.  35,  13  Am.  Rep.  556;  Columbia     2.  Colnmbia  CoUege  v.  Lyndi,  70  N- 
College  V.  Lynch,  70  N.  Y.  440,  26  Am,  Y.  440,  26  Am.  Rep.  616. 
Rep.  615;  Barrow  v.  Richard,  8  Paige     Note:  35  Am.  Dee.  716. 
(N.  y.)  351,  35  Am.  Dec.  713;  Colum-     3.  Sjoblom  ».  Mark,  103  Minn.  193, 
bia  College  v.  Thacher,  87  N.  Y.  3U,  41  114  N.  W.  746,  14  Ann.  Gas.  125.  15 
Am.  Rep.  365;  Hodge  v.  Sloan,  107  LJl.A.(N.S.)  1129. 
N.  Y.  244,  17  N.  E.  335,  1  A.  S,  R.     4.  Gilmer     Mobile,  etc.,  B.  Co.,  79 
816  and  note:  PoUard  «.  Shaffer,  1  Ala.  569,  58  Am.  Rep.  623;  Satton  «. 

1116 


Digitized  by 


COV£NANTS 


7  E.  C.  U 


Whether  covenants  regulating  or  restricting  the  use  of  the  demised 
premises  run  with  the  land,  depends  upon  the  nature  of  the  covenant 
and  tiie  facts  of  the  case.  No  general  rule  covering  all  cases  can  be 
laid  down  oilier  than  one  that  would  be  applicable  to  all  coTenants, 
and  each  case  must  be  decided  on  its  own  peculiar  circumstances.* 
Moreover,  though  the  covenant  be  not  of.  a  character  to  run  with  the 
land,  in  the  strict  l^al  technical  sense  of  that  term,  it  may  never- 
thel^  be  such  as  to  create  a  right  and  an  equity  in  favor  of  the 
vendor  or  lessor,  and  those  claiming  in  his  right,  as  against  those 
holding  and  occupying  the  land  witii  notice,  and,  on  tihis  ground, 
a  court  of  equity  will  assume  jurisdiction  and  administer  relief.*  It 
has  been  held  that  in  whatever  form  such  a  restraint  is  placed  on  real 
estate  by  the  terms  of  a  grant,  whethw  it  is  in  the  technical  form  of 
a  condition  or  covenant,  or  of  a  resarvatioa  or  exception  in  the  deed, 
or  by  words  which  give  to  the  acceptance  of  tiie  deed  by  the  grantee 
the  force  and  effect  of  a  parol  agreement,  it  is  binding  as  between  the 
grantor  and  the  immediate  grantee,  and  can  be  enforced  against  him 
by  suitable  process,  both  in  law  and  equity.^ 

VI.  Estates  and  Interests  to  Which  Covenants  Relatb 

-  32.  In  General. — A.  covenant  does  not  run  with  the  land  unless 
contained  in  a  grant  tliereof,  or  of  some  estate  therein ;  ^  this  is  tlie 
ancient  rule ;  for  if  one  covenant  to  warrant  laud  to  another,  and  make 
him  no  estate,  or  make  him  an  estate  that  is  not  good,  and  covenant 
to  warrant  the  thing  granted,  in  these  cases  the  warranty  is  void.* 
Furthermore,  real  covenants  are  regarded  as  attaching  only  to  the 
estate  granted  or  purported  to  be  granted.^^  Hence,  if  a  life  estate 
only  be  expressly  conveyed,  the  covenantor  warrants  nothing  more, 

Head,  86  Ky.  156,  5  S.  W.  410,  0  A.  125  Ky.  618, 101  S.  W.  966,  9  LJtJV. 

S.  R.  274  and  note.  (N.  S.)  1261;  BizU  «.  Beiseker,  16  N. 

Note:  14  Ann.  Caa.  129.  D.  290,  113  N.  W.  870,  14  L.R.A 

See  Intoxicating  Liquors  for  a  (N.S.)  514;  Houston  v.  Zabm,  44  Ore. 

general  treatment  of  ibis  subject.  GIO,  76  Pao.  641,  65  L.R.A.  799;  Hurx- 

5.  Note:  47  Am.  Dec.  574.  See  also  thai  «.  St  Lawrence  Boom,  etc.,  Co.,  53 
supra,  par.  29,  as  to  restrictive  cove-  W.  Va.  87,  44  S.  E.  520,  97  A.  S.  R. 
nants  held  to  he  personal.  954;  Shrader  «.  Gardner,  70  W.  Va. 

6.  Newbold  V.  Peabody  Heights  Co.,  780,  74  S.  B.  990,  40  L.R.A.(N.S.) 
70  Md.  493,  17  Atl.  372,  3  L.R.A.  579  1145. 

and  note.  See  also  in/ra,  par,  39.  Notes:  21  A.  S.  R.  195;  2  L.R.A. 

7.  Watroua  v.  Allen,  57  Mich.  362,  199;  14  LJLA.<N.S.)  514,  See  infra, 
34  N.  W.  104,  58  Am.  Rep.  363.  See  par.  36  «(  teq.,  as  to  transfers  and  as- 
supra,  par.  4,  as  to  the  distinction  siguments.  ^ 

generally  between  a  condition  and  a     9.  Locke  v.  Alexander,  0  N.  C.  155, 

covenant.  11  Am.  Dec.  750. 

8.  Fresno  Canal,  etc.,  Co.  v.  Rowell,  10.  White  «.  Stewart,  131  Oa.  460, 
80  Cal.  114,  22  Pac.  53,  13  A.  S.  R.  62  S,  E.  590,  15  Ann.  Cas.  1198; 
112;  Booth  V.  Starr,  1  Conn.  244,  6  Adams  v.  Ross,  30  N.  J.  h.  605,  83 
Am.  Dec.  233;  Ferguson  v.  Worrall.  Am.  Dec.  237  and  note. 
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since  the  conveyance  is  tiie  principal,  and  the  covenant  merely  the 
incident.*^  If  a  person  be  the  owner  when  he  covenants  to  burden 
lands  with  an  easemrat  or  a  srarvitude^  equity,  regarding  thai  as  done 
which  ou^t  to  be  done,  will  impress  the  burden  upon  the  property 
coming  into  oih&c  han<^  with  knowledge  of  the  covenant  It  does 
this  because  the  covenant  has  been  so  impressed  in  the  first  instance, 
but  equity  will  not  so  treat  a  covenant  that  is  made  concerning  land 
only,  and  does  not,  because  of  the  want  of  ownership  therein  at  the 
tim^  create  at  the  same  time  an  interest  or  estate  in  the  land,  either 
legally  or  equitably .^^  While  one  having  neither  titie  nor  possession 
of  land  mi^t  give  a  personal  covenant  in  regard  to  it,  it  would  seem 
that  he  could  not  make  a  covenant  which  would  run  with  the  land — 
at  least,  unless  the  grantee  obtains  possession  of  the  land  under  the 
conveyance;^''  cmd  where  the  record  showed  that  the  grantor  had 
neither  title  nor  possesion,  and  there  was  no  proof  tiiat  the  grantee 
took  possession,  ^e  full  covenants  of  weuranty  of  the  grantor  were 
personal  to  the  grantee,  and  were  not  transmitted  to  subsequent 
grantees  by  a  mere  conveyance  of  the  land.^*  Covenants  with  reiq>ect 
to  title  of  property  will,  however,  apply  to  other  property  which  it  is 
agreed  may,  in  a  certain  event,  be  substituted  for  a  part  tiiereof.*' 
Real  covenants  may  run  with  incorporeal  as  well  as  with  corporeal 
hereditaments,  inasmuch  as  these  are  deemed  to  be  carved  out  of,  or 
to  savor  of,  the  realty ;  and  yet  it  is  required  that  such  a  covenant 
alFect  the  use  of  land  or  the  mode  of  its  enjoyment  not  merely  in  a 
collateral  way.*'  It  is  also  a  general  principle  that  covenants  hin 
only  with  the  legal  title  to  lands  and  tenements,^*  as  distinguished 
from  the  equitable  title.**  It  is  scud  that  there  are  certain  covenants 
concerning  the  realty  so  necessarily  connected  with  it  as  to  pass  with 
it  of  necessity,  and  to  operate  between  other  parties  than  the  original 

11.  Adams  v.  Boss,  30  N.  J.  L.  606,  Dee.  27&  and  note. 

82  Am.  Dee.  237  and  note.  Notes:  66  Am.  B«p.  166;  82  A.  8.  B. 

12.  Honston  «.  Zahm,  44  Ore.  610,  668. 

76  Pac.  641,  65  LJIA.  799.  17.  Oibner  v.  MobUe,  etc,  B.  Co.,  79 

13.  Moore«.MerrUl,17N.H.75,43  Ala.  569,  68  Am.  Bep.  623;  Kettle 
Am.  Dec.  593;  Bull  «.  Beis^er,  16  N.  Bira:  B.  Co.  v.  Eastern  B.  Co.,  41 
D.  290,  113  K.  W.  870,  14  L.B.A.  Minn.  461, 43  N.  W.  469, 6  L.B^  lU ; 


Notes:  47  Am.  Deo.  673;  14  LJtJL  D.  750, 55  L  J.  Ch.  633,53  L.  T.  N.  S. 


14.  Wallace  v.Per8les,  109  Wis.  316,  258. 
86  N.  W.  371,  83  A.  8.  B.  898,  53     18.  Watson  v.  Blaine,  12  Serg.  ft  B. 
LJa.A.  644.  (Pa.)  131, 14  Am.  Dec.  669;  Wallace 

Note:  14  L.B.A.(N.8.)  614.  '     Perdes,  100  Wis.  316, 85  N.  W.  »71, 

16.  Withers  o.  Baird,  7  Watts  (Fa.)  83  A.  8.  R.  898,  63  LJUL  644. 
227,  32  Am.  Dee.  754.  19.  Wallace  «.  Perehs,  109  Wis.  316, 

16.  Qilmer  v.  Mobile,  ete.,  B.  Co.,  79  85  N.  W.  371,  83  A.  8.  B.  808,  68 
Ala.  569,  68  Am.  Rep.  623;  Van  Bcms-  LJLA.  644. 
selaer  •.  Hays,  19  N.  T.  68,  75  Am. 


(N.S.)  614. 


(K.S.)  514. 
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parties  to  the  covenant.  As  instances  of  such  covenants  are  mentioned 
the  covenant  of  warranty  in  a  deed  of  bargain  and  sale,  a  covenant  to 
repair  buildings^  not  to  cut  timber,  not  to  plow  up  meadow  land,  and 
the  like." 

33.  Covenants  Deemed  Coextensive  with  Estate. — It  is  a  general 
rule  that  the  duration  of  a  covenant  is  coextensive  only  with  the 
estate  to  which  it  is  annexed.^  From  this  it  follows  that  a  covenant 
is  extinguished  when  the  estate  ceases,'  or  where  the  covenant  and  the 
estate  become  vested  in  one  person,'  or,  what  is  equivalent,  where  there 
is  a  reconveyance  of  the  land  or  estate  to  the  covenantor.  Of  course 
a  party  seised  of  an  estate  conveyed  has  power  to  release  a  covenantor 
or  warrantor  from  his  liability  before  the  covenant  or  warranty  is 
broken;  and  where  a  covenant  or  warranty  runs  with  the  land  until 
a  breach,  a  reconveyance  of  liie  land  before  that  time  to  the  covenantor 
or  warrantor  has  the  effect  of  releasing  the  covenantor,  and  transfers 
to  him  the  covenant  or  warranty  without  hability  upon  it  to  any  one. 
Furthermore,  where  a  grantor  has  conveyed  land  with  covenant  of 
warranty,  a  reconveyance  to  him  does  not  revive  the  obligation.  The 
latter  conveyance  is  made  either  with  or  without  covenant  or  war- 
ranty, at  the  will  of  the  grantor,  and  there  is  no  liability  resting  upon 
him  unless  there  is  a  new  covenant  or  warranty,  whereby  he  entera 
into  a  new  obligation.*  In  accordance  with  the  principle  stated,  a 
covenant  in  a  deed  of  land  restricting  the  mode  of  its  use,  and  inserted 
for  the  benefit  of  adjoining  land  of  the  grantor,  will' be  extinguished 
by  the  subsequent  vesting  in  one  person  of  the  title  to  both  tracts  of 
land.*  Again,  if  land  is  incumbered  and  is  conveyed  with  a  covenant 
against  incumbrances,  and  is  afterward  purchased  subject  to  ih» 
assessment,  the  effect  of  such  purchase  is,  for  the  same  reason,  to 
extinguish  the  benefit  of  the  covenant.  Hence,  a  subsequent  grantee, 
who  acquires  title  under  a  deed  containing  a  new  covenant  against 
incumbrances,  cannot  maintain  an  action  against  the  original  grantor 
upon  the  old  covenant*  Where,  however,  two  persons  convey  with 

20.  Kellogg  V.  Robinson,  6  Yt  276,     3.  Mnsoogee  Mfg.  Co.  v.  Eagle,  etc- 


1.  Muscogee  Mfg.  Co.  «.  Eagle,  etc,,  LJl.A.(N.S.)  U39;  Post  c.  Weil,  116 
Mills,  126  Ga.  210,  54  S.  E.  1028,  7  N.  Y.  361,  22  N.  E.  145,  12  A.  S.  B. 
L.RJV..(N.S.)  1139;  Brown  v.  Metz,  33  809,  5  LJI.A.  422. 

lU.  339,  86  Am.  Dee.  277  and  note;  4.  Brown  v.  Mets,  33  HL  339,  86 
Rector  o.  Wangh,  17  Mo.  13,  67  Am.  Am.  Dec.  277. 

Dec.  251;  Post  v.  Weil,  115  N.  Y.  5.  Mnscogee  Mfg.  Co.  v.  Eagle,  etc, 
361,  22  N.  E.  145,  12  A.  S.  R.  809,  Mills,  126  Qa.  210,  64  S.  E.  1028,  7 
5  L.R.A.  422;  Qeisder  «.  De  Giaof,  L.R.A.(N.S.)  1139;  Post  v.  WeU,  116 
166  K.  Y.  339,  69  N.  E.  993,  82  A.  S.  N.  Y.  361,  22  N.  E.  145,  12  A.  6.  B. 
R.  669.  809,  5  L.RA.  422. 

2.  Rector  v.  Wangfa,  17  Mo.  13,  67     6.  Qeiszlw  v.  De  Oraa^iee  N.  T. 


27  Am.  Dec.  650  and  note. 


Am.  Dec.  261. 
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warranty  and  the  grantee  reconveys  to  one  of  tliem  with  wamnty,  the 
first  warranty  is  not  extingaished.' 

34.  PartUl  Estate  er  Possession  Merely.— -On  the  question  as  to 
the  bearing  of  a  covenant  on  less  than  the  whole  estate,  originally  a 
distinction  was  made  between  the  holder  of  a  part  of  the  land  and  a 
holder  of  a  part  of  the  estate.  In  this  connection  it  is  said  that  the 
fmner  may  vouch  as  assignee,  or  bring  warrantia  ehartse,  but  that  the 
latter  has  the  benefit  of  the  warranty  by  the  voucher  of  him  who 
holds  the  remainder;  and  the  same  distinction  is  carried  into  the 
action  of  covenant.  Under  the  principle  that  an  assignee  upon  whom 
is  cast  the  benefit  or  the  obligation  of  covenants  is  he  who  holds  the 
whole  estate  or  term,  it  was  therefore  held  that  an  action  of  covenant 
could  not  be  sustained  by  a  widow  who%ad  been  evicted  under  title 
paramount  of  lands  assigned  to  her  for  life  as  dower,  "because  she  did 
not  own  the  whole  estate."*  But  under  a  less  technical  view  the 
benefit  of  a  covenant  running  with  the  land  has  been  held  to  be 
separable  and  to  inure  to  the  purchaser  of  any  part*  It  has  been 
held  that  pc^ession  in  the  grantor  is  a  sufficient  title  or  estate  to 
carry  a  covenant  running  wiUi  the  land  down  through  a  line  of  con- 
veyances to  a  remote  grantee;  and  that  accordingly,  if  a  husband 
joins  with  his  wife  in  a  conveyance  of  her  separate  estate,  and  cove- 
nants that  she  has  good  right  to  convey  the  premises,  and  the  deed  also 
contains  the  usual  covenants  of  warranty  and  for  quiet  enjoyment, 
such  covenants,  as  against  the  wife,  pass  with  ihe  land,  where  she  has 
possession  of  it,  and  delivers  such  possession  to  her  grantee;  but  if 
the  husband  bad  no  possession  in  his  own  right,  and  therefore 
detivered  none  to  the  grantee,  his  covenant  is  personal,  and  does  not 
ran  with  the  land,  and  a  subsequent  grantee  cannot  recover  against 
the  husband  thereon,  unless  he  can  prove  its  assignment  to  him.^* 

35.  Absolute  Covenant  Where  Incumbrance  Exists.— It  is  well  set- 
tled that  where  a  conveyance  describes  the  property  conveyed  as 
subject  to  an  incombrance,  and  the  deed  also  contains  an  absolute 
covenant  of  seisin,  of  right  to  convey,  of  warranty,  or  against  incum- 
brances, the  property  conveyed  Ls  only  the  equity  of  redemption,  and 
the  covenant  does  not  protect  the  grantee  from  the  obligation  of  the 
incumbrances  expressed  in  the  descriptive  clause.^^  A  statement  in 
a  deed  that  the  property  conveyed  is  subject  to  a  mortgage  qualifies 
the  estate  granted;  and  consequently  a  subsequent  absolute  covenant 

7.  Bimey  v.  Hann,  3  A.  K.  IfarBh.  Note:  15  Eng.  Rol.  Cas.  252. 

(Ky.)  322,  IS  Am.  Dec.  167.  10.  Mygatt  v.  Coe,  142  N.  Y.  78, 

i  St  Clair  ^.  Williams,  7  Ohio  St.  36  N.  £.  870, 24  LJt.A.  850;  Hygatt «. 

(Pt  II.)  110,  30  Am.  Dee.  194.   As  Coe,  152  N.  T.  467,  46  N.  £.  949,  07 

to  the  action  of  eorenant  generally,  see  A.  S.  B.  521. 

AonoHS,  voL  1,  pp.  334^  335.  Note:  82  A.  a  B.  688.   

9.  Banow  «.  Bieliard,  8  Paige  (S.  IL  Note:  15  Ann.  Caa.  981 
T.)  361,  35  Am.  Dee.  713  and  note. 
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of  warranty  applies  merely  to  the  equity  of  redemption.**  An  excep- 
tion of  a  mortgage  in  a  covenant  against  incumbrances  is  not  extended 
to  a  covenant  of  warranty,  since  the  two  covenants  are  not  connected 
covenants  of  the  same  import,  and  directed  to  one  and  the  same 
object" 

VII.  Transfers  and  Assignments 

36.  Of  Personal  Covenants. — ^The  general  rule  is  that  only  the  ' 
GOv^antor  or  his  executors  or  administrators  are  bound  on  a  personal 
covenant;  ^*  and,  consequently,  a  personal  covenant  does  not  bind  the 
assignee  of  the  covenantor.^*  Unlike  the  rule  relating  to  real  cove- 
nants, a  personal  covenant  ^oes  not  descend  to  the  heir,^*  the  reason 
being  that  all  personal  covenants  mcuie  by  the  ancestor  terminate  with 
his  death.*'  It  follows  that  on  the  death  of  ihe  obligee,  a  personal 
covenfuit  goes  to  his  administrator,  and  he  alone  is  entitled  to  sue  on 
it.  The  converse  of  this  is  that  on  a  personal  covenant  the  grantee's 
administrator  or  other  personal  representative  is  alone  liable  and  not 
the  grEintee's  heirs.**  The  rule  applies  even  though  the  assignee  is 
expressly  named.  In  such  cases  the  covenantor  or  his  executor  or 
administrator  is  charged;  and  it  makes  no  difference  if  such  personal 
covenant  is  connected  with  real  covenants,  so  as  to  form  one  entire 
consideration.**  If  a  covenant  does  not  run  with  the  land,  tiien  the 
remote  grantee  cannot  maintain  an  action  upon  it  by  the  mere  force 
of  his  deed.  Whether  or  not  he  may  maintain  an  action  at  all  depends 
upon  the  statutes,  if  any,  of  the  particular  state  wherein  the  question 

12.  Miller  «.  De  Oraffeuried,  43  18.  Prestwood  v.  A^cQowin,  128  Ala. 
Colo.  306,  95  Fao.  941,  15  Ann.  Cos.  267,  29  So.  386,  86  A.  S.  R.  136  and 
981  and  note.  note;  Ross  v.  Turner,  7  Ark.  132,  44 

13.  Estabrook  tj.  Smith,  6  Gray  Am.  Dee.  531;  King  v.  Gilson,  32  111. 
(Mass.)  572,  66  Am.  Dec.  446  and  348,  83  Am.  Dec.  269;  Frink  v.  Bellis, 
note.  See  infra,  par.  54  et  seq.,  as  to  33  lud.  135, 5  Am.  Rep.  193 ;  Hamilton 
covenants  of  warranty;  and  see  infra,  v.  Wilson,  4  Johns.  (N.  Y.)  72,  4 
par.  48  et  seq.,  as  to  covenants  against  Am.  Dec.  253;  Wiggins  v.  Pender,  132 
incnmhranees.  N.  C.  628,  44  S.  E.  362,  61  L.R.A.  772; 

14.  Houston  «.  Zahm,  44  Ore.  610,  Tabb's  Adm'r  v.  Binford,  4  lidgfa 
76  Pac.  641,  65  L.R.A.  799.  (Va.)  132,  26  Am.  Dec.  317. 

Note:  126  A.  S.  R.  372,  376.  Note:  126  A.  S.  R.  376. 

16.  Notes :  82  A.  S.  R.  671 ;  2  L.R.A.  Upon  a  covenant  in  a  lease  to  repair 

199.  and  deliver  up  the  premises  in  good 

16.  Walsh  V.  Packard,  65  Mass.  189,  order,  an  action  lies  against  the  ezeea- 
42  N.  B.  577,  52  A.  S.  R.  608  and  tors  of  the  covenantor,  though  they  be 
note,  40  L.R.A.  321 ;  Geiszler  «.  De  not  named,  unless  it  be  a  covenant  to 
Qraaf,  166  N.  Y.  339,  59  N.  £.  993,  be  performed  by  the  testator  in  pezson. 
82  A.  S.  R.  659  and  note.  Brisbane  v.  McCrady,  1  Nott  &  McG, 

17.  Sturgeon  v.  Sdhaumburg,  40  Mo.  (S.  C.)  104,  9  Am.  Dec.  676. 

482,  93  Am.  Dee.  311  and  note.   See     19.  Morse  o.  Gamer,  1  Strob.  L.  (S. 
infra,  par.  37,  as  to  role  where  eove-  C.)  51^  47  Am.  Dee.  565  and  nettb 
Hants  run  with  the  land. 
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arises,**  or  it  may  depend  upon  the  liability  of  one  who  is  bound  by 

the  covenant  by  force  of  the  agreement,  without  reference  to  whether 
or  not  the  covenant  runs  with  the  land,  under  the  principle  that  a 
personal  covenant  or  agreement  will  be  held  valid  and  binding  in 
equity  on  a  purchaser  taking  the  estate  with  notice;  ^  but  the  rule  is 
otiierwise  where  the  gnmtee  takes  without  notice.'  According  to  the 
general  rule  stated,  one  who  buys  land  subject  to  a  lease  containing 
a  covenant  for  repairs  by  the  lessee  and  for  reimbursement  by  the 
lessor,  is  not  bound  for  the  breach  of  the  purely  personal  covenant  of 
his  predecessor,  made  prior  to  the  sale  of  the  land  to  him.'  Personal 
covenants,  not  running  with  the  land,  nor  passing  to  the  assignee,  are 
declared  to  be  mere  choses  in  action,  not  assignable  at  common  law,* 
and  it  is  a  general  rule  of  law,  subject  to  few  if  any  exceptions,  that 
a  broken  covenant  is  not  technically  assignable — ^that  is,  it  does  not 
pass  by  grant  of  the  land.*  It  follows  under  the  common  law  that  the 
covenantee  or  grantee,  in  whose  time  the  breach  existed,  can  alone 
sue  on  it;  •  and  it  follows,  further,  that  the  assignee  of  such  a  cove- 
nant, acquiring  it  with  the  land,  will  not  be  affected  by  any  equities 
existing  by  parol  between  the  covenantor  and  covenantee,  even  when 
their  existence  is  known  to  him  before  he  becomes  the  purchaser.^ 
A  reason  assigned  for  this  rule  by  the  courts  which  maintain  it  is 
that  personal  covenants,  or  those  existing  in  pneaenti,  if  broken  at 
all,  are  broken  as  soon  as  made,  and  the  covenantee  thus  acquires  a 
mere  chose  in  action,  which,  under  the  rules  of  the  common  law, 
cannot  pass  to  an  assignee  by  a  conveyance  of  the  land.   But  not 

20.  Note:  14L.R.A.<N.S.)  514.  646;  Ingram  v.  Morgan,  4  Humph. 

1.  Note:  2  L.R.A.  200.  See  infra,  (Tenn.)  66,  40  Am.  Dec  626;  Clement 
par.  39,  as  to  equitable  enforcement  v.  Rutland  Bank,  61  Vt.  298,  17  Atl. 
of  covenants.  717,  4  L.R.A.  425  and  note. 

2.  Houston  tj.  Zahm,  44  Ore.  610,  76  Notes:  125  A.  S.  R.  449,  450;  14 
Pac.  641,  65  L.R.A.  799.  L.R.A.(N.S.)  514.  See  Assignments, 

3.  Wilcox  V.  Kehoe,  124  Ga.  484,  52  vol.  2,  p.  595  et  seq. 

S.  E.  896,  4.  Ann.  Cas.  437,  4  Ii.R.A.  5.  Smith  v.  White,  71  W.  Va.  639, 

(N.S.)  466.  78  S.  E.  378,  48  L.R.A.(N.S.)  623. 

4.  Peters  v.  Bowman,  98  TJ.  S.  66,  Where,  for  example,  the  record  shows 
25  U.  S.  (L.  ed.)  91;  Ross  v.  Turner,  that  the  grantor  had  no  title  and  no 
7  Ark.  132,  44  Am.  Dec.  531  and  note;  possession,  and  there  is  no  proof  that 
Butler  t?.  Barnes,  60  Conn.  170,  21  the  grantee  took  possession,  the  cove- 
Atl.  419,  12  L.R.A.  273;  Baker  v.  nants  of  the  grantor  are  personal  to 
Hunt,  40  111.  264,  89  Am.  Dec.  346;  the  grantee,  and  are  not  transmitted  to 
Fitzhugh  V.  Croghan,  2  J.  J.  Marsh,  subsequent  grantees  by  a  mere  con- 
(Ky.)  429, 19  Am.  Dec  139;  Cushman  veyance  of  the  land.  Wallace  o.  Pcto- 
V.  Blanehard,  2  Greenl.  <Me.)  266,  11  les,  109  Wis.  316,  85  N.  W.  371,  83 
Am.  Dec.  76;  Maiston  t7.  Hobbs,  2  A.  S.  R.  898,  53  L.R-A.  644. 

Mass.  433,  3  Am.  Dec.  61;  Mo<»6  v.     6.  Note:  125  A.  S.  R.  449, 
Merrill,  17  N.  H.  75,  43  Am.  Dec  593;     7.  Brown  v.  Btaplea,  28  Me.  497, 
Qreenby  v.  Wilcocks,  2  Johns.  (N.  Y.)  48  Am.  Dee.  504.   See  Aa8lOHiaMTa» 
3  Am.  Dec.  379;  Mygatt  «.  Goe,  124  vol.  2,  pp.  629  «t  $«q. 
.  T.  212,  26  N.  E.  611,  11  L.R.A. 

R.  C.  L.  VoL  VII.— 71.  1121 


Digitized  by 


137 


COVENANTS 


7  E.  C.  Lu 


so  with  a  covenant  running  with  the  land.  That  operates  only  in 
fviv/ro,  and  is  only  broken  by  eviction.  It  attaches  to  the  land  and 
paaseB  to  the  assignee.^  In  some  states,  however,  a  right  of  action  on 
a  personal  covenant  is  made  assignable  by  statute,  so  that  a  grantor 
may,  in  connection  with  his  deed,  also  assign  his  ri^ht  of  action  for 
the  breach  of  a  personal  covenant.*  Accordingly,  by  local  legislation, 
many  courts  held  that  the  breach  of  a  personal  covenant,  as  of  seisin 
not  running  with  the  land,  vs  assignable,  and  tibat  a  cause  of  action 
thereon  inures  to  the  covenantee's  heira,  devisees  and  grantees." 
A  devisee  tmder  the  common  law  was  not  bound  by  his  testator's 
covenants,  though  by  statute  in  some  of  the  states  he  is  bound  to  the 
same  extent  as  an  heir — ^i.  e.,  to  the  assets  (real  estate)  received.'^ 

37.  Transfers  and  Rights  under  Real  Covenants. — ^As  a  general 
rule  covenants  which  are  connected  with  the  estate  run  with  the  land, 
and  vest  in  point  of  benefit  and  liability  in  an  assignee.^*  From  this 
rale  it  follows  that  an  assignee  is  entitled  to  all  the  beneflts  of  cove- 
nants running  with  the  land;*'  and,  conversely,  he  can  claim  the 
benefit  of  no  covenants  contained  in  the  deed  to  his  vendor  except 
such  as  attach  to  and  run  with  the  land.^*  This  is  the  rule  at  common 
law,  and  in  accordance  therewith  real  covenants  inure  to  the  benefit 
of  the  assignee  of  the  fee;^*  and,  as  a  consequence,  an  assignee  of 
such  a  covenant  is  not  affected  by  the  equiti^  existing  between  the 
original  parties.**  Furthermore,  it  is  a  rule  that  every  assignee  may, 
for  a  breach  of  a  covenant  real,  maintain  an  action  against  all  or  aoy 
prior  warrantors,  till  he  has  obtained  satisfaction.*^  Following  the 
principle  stated,  where  a  covenant  of  a  lessor  to  pay  for  repairs  or 
improvements  on  the  demised  premises  during  the  term  of  the  lease 
rans  with  the  land,  it  may  be  enforced  by  the  onginal  lessee  against 
an  assignee  of  the  revendon.'^  In  certain  instances  it  is  a  question 
of  construction  whether  covenants  which  run  with  the  land  are  to 
bind  assigns  generally,  or  are  merely  to  govern  the  rights  of  the 
contracting  parties  personally,  or  are  applicable  to  a  more  or  less 

8.  Wead  v.  Larkin,  64  HI.  489,  6  Notes:  56  Am.  Rep.  164;  4  L.B.A. 
Am.  Rep.  149.  (N.S.)  466. 

9.  Note:  14  L.B.A.(N.S.)  514,  13.  Note:  56  Am.  Rep.  164. 

10.  Note:  126  A.  S.  R.  450.  14.  Barry  v.  Guild,  126  III  439, 18 

11.  Note:  126  A.  S.  R.  376,  377.  N.  E.  759,  2  LJl^.  334  and  note. 

12.  Butler  v.  Barnes,  60  Conn.  170,  15.  Thomas  v.  Bland,  91  Ky.  1,  14 
21  Atl.  419, 12  LJtA..  273;  Wiggins  v.  S.  W.  955,  U  L.R,A.  240;  Brisbane  v. 
Pender,  132  N.  C.  628,  44  S.  E.  362,  McCrady,  1  Nott  &  MeC.  (S.  C.)  104, 
61  LJI.A.  772;  Backus  v.  McCoy,  3  9  Am.  Dec  676. 

Ohio  St.  211, 17  Am.  Dec.  585;  King  v.  16.  Suydam  v.  Jones,  10  Wend.  (N. 

Kerr,  6  Ohio  St.  154,  22  Am.  Dec.  Y.)  180,  25  Am.  Dee.  552. 

777;  St  Glair  v.  Williams,  7  Ohio  St.  17.  Booth  v.  Starr,  1  Comu  244,  6 

(Ptn.)  110,30Am.Dee.l94;Hickey  Am.  Dee.  233.    See  imfra,  par.  US 

«.  IiBke  Shore,  etc,  Ry.  Co.,  51  Ohio  as  to  parties  to  actions  on  eovenaats 

8t  40,  36  N.  B.  672,  46  A.  8.  B.  546  generaUy. 


and  mU,  23  L.BA.  396. 


18.  Note:  4  LJtJl.(N.S.)  466. 
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limited  category  of  assigns ;  ^'  but  wherh  a  statute  expressly  or  by 
implicatioQ  provides  that  assigns,  although  not  mentioned,  shall  be 
bound,  such  covenants  vithoat  the  word  "assigns"  are  held  to  run 
with  liie  land,  and  bind  the  assignee  or  grantee  of  the  reversion; 
a  covenant  broken  becomes  and  is  a  nonassignable  chose  in  action 
upon  which  no  one  can  sue  but  the  grantee  or  his  personal  repre- 
sentative.^ Another  general  rule  is  that  if  a  covenant  runs  with  the 
land  it  descends  therewith  to  the  heirs,'  and  on  such  covenante  the 
covenantor,  under  the  general  rules  of  common-law  pleading,  his 
heirs,  devisees,  assignees  or  subsequent  purchasers,  would  be  liable  to 
suit  for  a  breach  of  this  covenant*  It  is  provided,  of  course,  that  such 
a  covenant  is  not  broken  when  the  land  descends  to  the  heir  or  passes 
to  the  assignee;  for,  if  such  be  the  case,  the  heir  or  assignee  injured 
thereby  may  sue  the  warrantor,  his  executor  or  admimstrator,  for 
the  recovery  of  damages  for  such  breach.*  But  if,  on  Uie  other  hand, 
the  covenant  is  personal,  it  remains  with  the  covenantee  or  hia 
executors,  and  does  not  descend  to  the  heirs> 

38.  Liability  trnder  Real  Covenants. — An  action  on  a  covenant 
real  lies  against  a  remote  grantor,*  on  behalf  of  a  remote  assignee 
whether. or  not  he  has  taken  from  his  immediate  grantor  with  war- 
ranty. But  no  intermediate  grantor,  though  with  warranty,  can  sue 
upon  such  a  covenant,  unless  he  has  previously  made  good  to  his 
grantee  his  damages  suffered  by  the  breach  of  the  covenant.^  And  so 
an  intervening  grantee  may  maintain  an  action  against  a  remote 
grantor  on  such  a  covenant  where  he  has  conveyed  the  land,  and 
has  satisfied  the  covenant;  *  but  he  cannot  maintain  an  action  against 
a  prior  covenantor  unless  he  has  been  damnified.*  Moreover,  a  grantee 

19.  Note:  15  Eng.  Bui.  Gas.  246.         3.  Note:  125  A.  S.  R.  457. 

20.  Note:  4  L.R.A.(N.S.)  467.  4.  King  v.  Kerr,  5  Ohio  St.  164,  22 

1.  Mitchell  V.  Hazen,  4  Conn.  495,  Am.  Dec.  777  and  note.  It  is  said  that 
10  Am.  Dec.  169 ;  Moore  v.  Merrill,  17  a  covenant  runs  with  the  land,  so  as 
N.  H.  75,  43  Am.  Dec.  593;  Greenby  to  give  the  heirs  and  assignees  of  the 
V.  Wilcoeks,  2  Johns.  (N.  Y.)  1,  3  grantee  the  benefit  of  the  estoppel  aa 
Am.  Dec.  379;  Hamilton  v.  Wilson,  4  against  the  warrantor  and  his  heirs 
Johns.  (N.  Y.)  72,  4  Am.  Dec.  253;  and  assigns.  Bank  of  Utica  v.  Mer- 
Clement  v.  Rutland  Bank,  61  Vt.  298,  sereau,  3  Barb.  Ch.  (N.  Y.)  628,  49 
17  AU.  717,  4  LJI.A.  426.  Am.  Dec  189. 

Note:  125  A.  S.  R.  449,  466.  6.  See  supra,  par.  36. 

2.  Booth  V.  Starr,  6  Day  (Conn.)  6.  Leonard  v.  Clough,  133  N.  Y. 
275,  5  Am.  Dec.  149;  Butler  v.  Barnes,  292,  31  N.  E.  93,  16  LJl.A.  306. 

60  Conn.  170,  21  Atl.  419,  12  LJt.A.     7.  Markland  v.  Crump,  18  N.  C.  94, 

273;  McClare  v.  Dee,  115  la.  546,  27  Am.  Bee.  230  and  note. 

88  N.  W.  1093,  91  A.  S.  R.  181  and     Note:  126  A.  S.  R.  457. 

note;  Geiszler  v.  De  Graaf,  166  N.  Y.     8.  Bimey  v.  Hann,  3  A.  K  Marsh. 

330,  69  N.  E.  993,  82  A.  S.  R.  659  and  (Ky.)  322,  13  Am.  Dec.  167. 

note;  Backus  v.  McCoy,  3  Ohio  St.     9.  Booth  v.  Starr,  1  Conn.  244,  6 

211,  T7  Am.  Dec.  685;  King  v.  Keir,  6  Am.  Dee.  233  and  note. 

Ohio  St  154,  22  Am.  Dec.  777. 
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or  a  covenantee,  under  a  covenant  running  with  and  restricting  the 
use  of  Jand,  or  imposing  burdens  upon  it,  is  bound  by  it,  and  may  be 
sued  for  its  breach ;  *®  but  where  a  covenant  is  made  by  a  grantee, 
as,  for  example,  perpetually  to  maintain  a  division  f«ice,  which  runs 
with  the  land  and  is  therefore  binding  on  a  subsequent  grantee  of  the 
covenantor,  it  is  not  binding  on  the  latter  after  he  has  parted  with  his 
title  if  it  is  clear  that  no  personal  obligation  is  assumed.'*  A  grantee 
and  his  successors  with  notice  are  also  bound  by  a  clause  in  a  deed 
providing  for  certain  rights,  e.  q.,  a  passageway,  in  favor  of  adjoining 
land."  The  assignee  of  a  lessee,  or  the  grantee  of  an  estate,  is  not, 
however,  liable  for  breaches  of  covenants  running  with  the  land,  which 
were  committed  by  those  who  preceded  him  in  the  enjoyment  of  the 
estate  f  nor  is  a  grantee  liable  for  the  acts  of  a  third  party.*'  No 
changes  in  the  titie,  however  brought  about,  can  afifect  the  liability  of 
the  party  in  possession  during  the  period  of  his  enjoyment,  to  perform 
the  covenants  of  the  first  grantee,  running  with  the  land,  upon  which 
the  grant  was  made.*^  Questions  frequently  arise  as  to  the  respective 
liabilities  of  a  husband  and  wife  under  their  covenants.  It  is  said  that 
where  a  wife  joins  with  her  husband  in  a  lease  of  her  lands,  with  cove* 
nants  of  quiet  enjoyment,  her  heirs  and  devisees  are  not  answerable 
after  her  death  for  any  breach  thereof  in  a  case  where,  being  a  married 
woman,  she  would  not  be  bound  while  living;  and  in  a  case  where 
a  husband  joins  on  the  wife's  covenants  his  liability  may  be  only 
personal,  whereas  the  liability  of  the  wife,  if  the  deed  relates  to  the 
conveyance  of  her  separate  estate,  may  attach  as  upon  a  covenant 
running  with  the  land.*'  The  question  as  to  whether  possession  in 
the  grantor  is  a  sufficient  title  or  estate  to  carry  a  covenani:  running 
with  the  land  down  through  a  line  of  conveyances  to  a  remote  grantee, 
is  elsewhere  considered.*'  While  the  grantee  of  the  assignee  of  a 
warrantee  in  a  covenant  of  warranty  may  maintcdn  an  action  against 
the  remote  warrantor  and  against  every  intermediate  warrantor,  upon 
a  breach  of  the  covenant,  and  may  prosecute  all  such  actions  to  judg- 
ment it  is  clear  that  he  can  have  but  one  satisfaction ;  *'  and  it  is 

10.  Note:  126  A.  S.  B.  360.    See  14  Am.  Rep.  608. 
supra,  par.  31,  as  to  eovenaats  restriet-     Note:  126  A.  S.  It.  371. 
ing  use  of  land.  16.  Mygatt  v.  Coc,  124  N.  T.  212, 

U.  Sezaner  v.  Wilson,  136  la.  367,  26  N.  £.  611,  11  L.R.A.  246:  142  N. 
113  N.  W.  041,  15  Ann.  Gas.  54,  14  7.  78,  36  N.  E.  870,  24  L.B^  850; 
L.R.A.(N.S.)  185  and  note.  12  App.  Div.  245,  42  N.  T.  S.  734  ;  44 

12.  Bailey  «.  Agawant  Nat.  Bank,  Hun  31,  8  N.  Y.  St.  Rep.  434;  66 
100  Uass.  20,  76  N.  E.  440, 112  A.  S.  Hnn  626  mem.,  20  N.  T.  S.  748;  83 
R.  206,  3  LJIJL.(N.S.)  08.  Hnn  612,  31  N.  T.  S.  1130. 

13.  Note:  126  A.  S.  R.  372.  Note:  126  A.  S.  R.  371. 

14.  Kelly  v.  Nypano  R.  Go.,  200  Pa.     17.  Bee  supra,  par.  34. 

St.  229,  40  Atl.  779,  86  A.  S.  B.  715.     18.  King  v,  Kerr,  6  Ohio  154,  23 

15.  Foster  «.  Wilcox,  10  R.  L  443,  Am.  Dee.  777. 
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equally  apparent  that  a  covenantor  cannot  be  subjected  to  the  same 
breach  of  the  same  covenant  in  difTerent  actions  brought  by  a  number 
of  subsequent  grantees.^' 

39.  Equitable  Enforcement  of  Covenants. — ^There  is  a  growing 
tendency  to  incorporate  equitable  doctrines  with  common  law  rules, 
and,  in  equity,  covenants  relating  to  land,  or  its  mode  of  use  or 
enjoyment,  are  frequently  enforced  against  subsequent  grantees  with 
notice,™  whether  named  in  the  instrument  or  not,^  and  though  there 
is  no  privity  of  estate.'  Furthermore,  it  is  immaterial  in  such  cases 
whether  the  covenant  runs  with  the  land  or  not,  the  general  rule 
being  that  it  will  be  enforced  according  to  the  intention  of  the 
parUes.*  It  is  only  necessary  that  the  covenant  concerns  the  land 
or  its  use,*  not  merely  in  a  collateral  way,^  and  that  the  subsequent 
grantee  has  notice  of  it  either  actual  or  constructive.'  Covenants  are 
so  enforced  on  the  principle  of  preventing  a  party  having  knowledge 
of  the  just  rights  of  another  from  defeating  such  rights.'  Although 
some  of  the  authorities  are  to  the  effect  that  such  a  covenant 
creates  what  is  termed  an  equitable  easement  of  servitude  passing 
with  a  conveyance  of  the  premises  and  enforceable  against  subse- 
quent grantees  with  notice,^  or  equitable  restrictions,  enforceable  as 

19.  Wilson  1).  Taylor,  9  Ohio  St.  and  note;  WMttenton  v.  Staples,  164 
695,  75  Am.  Dec.  488.  Ma.<js.  319,  41  N.  E.  441,  29  L.R.A. 

20.  Dawson  v.  Western  M.  R.  Co.,  500;  Sprague  v.  Kimball,  213  Mass. 
107  Md.  70,  68  Atl.  301,  126  A.  S.  R.  380,  100  N.  E.  622,  Ann.  Cas.  1914A 
337,15Aun.  Gas.  678,14L.R.A.(N.S.)  431,  45  L.R.A.{N.S.)  962;  Hodge  v. 
809;  Parker  v.  Nightingale,  6  Allen  Sloan,  107  N.  Y.  244,  17  N.  E.  336,  1 
(Mass.)  341,  83  Am.,  Dec.  632  and  A.  S.  R.  816;  Talk  v.  Moxhay,  2  Phil, 
note;  Whitney  v.  Union  Ry.  Co.,  11  774,  15  Eng.  Rul.  Cas.  254. 

Gray  (Mass.)  359,  71  Am.  Dec.  715  Notes:  56  Am.  Rep.  165;  82  A.  8.  R. 

and  note;  Cotton  v.  Cresse,  80  N.  J.  666,  683;  126  A.  S*  R.  372,  373. 

Eq.  540,  85  Atl.  600,  49  L.R.A.(N.S.)  4.  Taylor  v.  Owen,  2  Blackf.  (Ind.) 

357;  Columbia  College  v.  Thacher,  87  301,  20  Am.  Dec.  116;  Kettle  River  Co. 

N.  Y.  311,  45  Am.  Rep.  366;  Hodge  v.  v.  Eastern  Ry.  Co.,  41  Minn.  461, 43  N. 

Sloan,  107  N.  Y.  244, 17  N.  E.  335,  1  W.  469,  6  L.R.A.  Ill;  Brewer  v. 

A.  S.  R.  816.  Marshall,  19  N.  J.  Eq.  537,  97  Am. 

Notes:  21  A.  S.  R.  488;  82  A.  8.  R.  Dec.  679;  Norfleet  v.  CromweU,  70  N. 

666;  126  A.  S.  R.  371;  15  Eng.  Rul.  C.  634,16  Am.  Rep.  787;  Tulk  «.  Mox- 

Cas.  284.   See  supra,  par.  30  and  31,  hay,  2  Phil.  774,  15  Eng.  Rnl.  Cas. 

as   to   mtrietive   eovenanta   gener-  254. 

aUy.  Notes:  35  Am.  Dec.  717;  126  A.  8. 

1.  Hodge  V.  Sloan,  107  N.  T.  244, 17  R.  371. 

N.  E.  335,  1  A.  S.  R.  816.  5.  See  supra,  par.  32. 

2.  Parker  ti.  Nightingale,  6  Allen  6.  Judd  v.  Robinson,  41  Colo.  222, 
(Mads.)  341,  83  Am.  Dec.  632  and  92  Pae.  724, 124  A.  S.  R.  128, 14  Ann. 
note.  Cas.  1018;  Willoughby  v.  Lawrence, 

3.  Dawson  v.  Western  M.  R.  Co.,  107  116  111.  11,  4  N.  E.  356,  66  Am.  Rep. 
Md.  70,  68  AU.  301, 126  A.  S.  R.  337,  758. 

IB  Ann.  Cas.  678,  14  L.R.A.(N.S.)  7.  Whitney  «.  Union  R.  Co.  11  Gray 

809;  Whitney  v.  Union  Ry.  Co.,  11  (Mass.)  359,  71  Am.  Dec.  716. 

Gray  (Mass.)  359,  fl  Am.  Dec.  715  8.  Summers  «.  Beeler,  90  Hd.  474^ 
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such,*  there  is  a  class  of  cases  in  which  equily  will  grant  relief  against 
an  alienee  of  lands,  even  though  the  agreement  neiiJber  creates  an  ease- 
ment nor  ruiiB  wiUi  the  title.^*  But  an  action  is  not  maintainable 
against  a  subsequent  grantee  for  the  equitable  enforcement  of  a  cove- 
nant, where  it'  does  not  appear  that  the  covenant  was  entered  into  for 
the  benefit  of  the  land  of  which  the  plaintiff  has  become  the  owner,  or 
where  the  subsequent  purchaser  takes  without  notice,  actusj  or  con- 
structive, of  the  covenant**  And  it  has  been  held  that  whatever 
equity  may  be  said  to  attach  to  the  land,  enforceable  against  subse- 
quent grantees,  arises  only  in  cases  where  the  covenant  is  contained 
in  some  deed  in  tiie  chain  of  title,  since  in  such  a  case  the  grantee  is 
charged  with  constructive  notice,  and  is  presumed  to  have  taken  the 
title  subject  to  the  covenant.*' 


40.  Usual  Covenants. — The  covenants  for  title  are  five  in  number : 
the  covenant  for  seisin;  that  the  grantor  had  good  right  to  convey; 
for  quiet  enjoyment;  against  incumbrances;  and  that  1^  grantor  will 
warrant  and  defend  the  title ;  the  covenant  of  further  assurance  is  of 
extensive  use  in  England,  but  is  rarely  used  in  American  deeds. 
In  England,  there  is  no  distinction  made  between  any  of  these  cove- 
nants, and  they  are  all  held  to  run  with  the  land.  In  America,  how- 
ever, the  rule  is  different;  though  some  of  the  states  follow  the  Eng- 
lish doctrine,  the  general  rule  of  decision  has  drawn  a  distinction 
between  the  covenants  of  seisin,  of  right  to  convey,  and  against  incum- 
brances, on  the  one  hand,  and  those  of  warranty  and  quiet  enjoy- 
ment, on  the  other;  holding  that  the  former  are  personal,  and  do  not 
run  with  the  land,  while  the  latter  run  with  land,  and  become  binding 
on  subsequent  assignees.**  As  a  rule,  a  contract  for  a  conveyance  of 
real  estate  by  deed,  with  "usual  covenants,"  entitles  the  grantee  to 
covenants  of  seisin,  of  right  to  convey,  against  incumbrances,  of 

45  Atl.  10,  78  A.  S.  R.  446,  48  L.ILA.  92  Pae.  724, 124  A.  S.  R.  128, 14  Ann. 

54;  Parker  v.  Nightingale,  6  Allen  Gas.  1018. 

(Mass.)  341,  83  Am.  Dee.  632;  Evans  12.  Sjoblom  «.  Mark,  103  Minn.  193, 

V.  Foss,  194  Mass.  613,  80  N.  E.  587,  114  N.  W.  746,  14  Ann.  Gas.  126,  15 

11  Ann.  Gas.  171,  9  L.R.A.(N.S.)  L.R.A.(N.S.)  1129. 

1039;  Spragoe  «.  Kimball,  213  Mass.  13.  Foote  v.  Clark,  102  Mo.  394, 14 

380,  100  N.  E.  622,  Ann.  Gas.  lOUA  S.  W.  981,  U  L^.  861. 

431,  45  L.R.A.{N.S.)  962.  Notes:  47 'Am.  Dec.  570  ;  56  Am. 

9.  Welch  V.  Austin,  187  Mass.  266,  Rep.  1G5;  82  A.  S.  R.  684.  See  infro. 


10.  Brewer  v.  Marshall,  19  N.  J.  Eiq.  ineumbranoes;  par.  58,  as  to  quiet  en- 
17,  97  Am.  Deo.  679.  joyment;  par.  54,  as  to  warranty  and 

11,  Jndd  «.  Robinson,  41  Colo.  222,  to  defend. 


VIII.  Covenants  of  Title 


In  Oeneral 


72  N.  E.  972,  68  L.R.A.  189. 


par.  46,  as  to  seisi'i;  par.  48,  as  to 
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quiet  enjoyment,  and  of  warranty.^*  The  several  covenants  in  a  deed 
of  warranty  are  distinct;  their  breach  arises  at  different  times,  is 
established  by  proof  of  different  facts,  and  dama^  therefor  may  be 
enforced  by  different  suits,  and  recompensed  by  different  rules  of 
damages;  and  whatever  may  be  a  discharge  of  one  is  not  neceasarily 
that  of  another  and  distinct  covenant^* 

41.  General  and  Implied  Warranty  of  Title. — As  has  been  pointed 
out,  the  law  recognizes  an  implied  covenant  or  warranty  in  law,  by 
force  of  the  word  "give."  While  some  early  cases  have  held  that  an 
agreement  to  give  a  "good  and  sufficient  deed"  is  satisfied  by  the 
giving  of  a  deed  sufficient  in  form,^'  conveying  such  title  as  the 
grantor  has,  whether  the  title  is  defective  or  not,^^  the  better  and 
more  reasonable  rule  is  that  a  covenant  to  execute  and  deliver  a  good 
and  sufficient  deed  of  a  piece  of  land  does  not  mean  merely  a  convey- 
ance good  in  point  of  form,  for  that  would  be  a  covenant  without  sub- 
stance, but  means  an  operative  conveyance,  one  that  carries  with  it  a 
^od  and  sufficient  title  to  the  lands  to  be  conveyed.**  The  theory  of 
the  line  of  cases  first  referred  to  is  that  the  words,  "good  and  sufficient 
deed,"  have  no  reference  to  the  title,  relating  merely  to  the  validity  and 
sufficiency  of  the  conveyance  in  point  of  law  to  pass  whatever  right  the 
plaintiff  had  in  the  lands;  that  by  covenanting  to  execute  a  deed,  no 
greater  duty  or  obHgation  can  be  intended  than  to  execute  a  oonvey- 
ance  or  assurance  of  the  property,  which  may  be  good  and  perfect, 
without  warranty  or  personal  covenants;  ^  and  that  an  agreement  or 

14.  Wilson  V.  Wood,  17  N.  J.  £q^  title  etmstitatea  no  breach  of  a  con- 

216,  88  Am.  Dec.  231.  tract  to  give  a  "good  and  sufficient 

16.  Reed  v.  Pierce,  36  Me.  455,  68  warranty  deed."  Tinney  v.  Ashley,  15 

Am.  Dec.  76L   See  infra,  par.  60  et  Pick.  (Uass.)  546,  26  Am.  Dec  620 

Meq.,  as  to  breach  of  oovenanta  gener^  and  note,  diBapproved  in  Linttm  «. 

aUy;  par.  80  tt  teq^  as  to  damages;  Allen,  147  Mao.  231, 17  N.  E.  523. 

par.  125  et  aeq.,  as  to  evidence  or  Note:  89  Am.  Dee.  61. 

proof.  19.  Gregory  v.  Christian,  42  Uinn. 

16.  See  8«pra.  par.  11.  304,  44  N.  W.  202,  18  A.  S.  B.  607; 

17.  Long  V.  Allen,  2  Fla.  403,  SO  Story  v.  Conger,  36  N.  T.  307,  03  Am. 
Am.  Dec.  281:  Bostwiek  t>.  WiUiams,  Dee.  511;  Wheeler  v.  State,  190  N.  T. 
36  lU.  65,  86  Am.  Dec  385;  Babcock  406,  83  N.  E.  64^  123  A.  8.  B.  555; 
«.  Wilson,  17  Mc  372,  35  Am.  Dec.  Curtis  Ijand,  etc.,  Co.  v.  Interior  Land 
263;  Van  Bps  «.  Schenectady,  12  Co.,  137  Wis.  341, 118  N.  W.  853, 129 
Johns.  (N.  T.)  436,  7  Am.  Dee.  330.  A.  8.  B.  1068.  . 

Note:  11  Am.  Dee.  34  et  seq.  Notes:  11  Am.  Dec  34  «t  wq.;  26 

18.  Green  «.  CoTilland,  10  Cal.  317,  Am.  Dec  625. 

70  Am.  Dec  725;  Lang  v.  Allen,  2  Fla.     8ee  also  Yendos  and  PtFBORASKB. 
403,  50  Am.  Dec  281;  Parker  v.  Par-     20.  Long  v.  Allen,  2  Fla.  403,  50 
mde,  20  Johns.  (N.  T.)  130, 11  Am.  Am.  Dec  281. 

Dee.  253,  oremiled  in  Bnrvell  v.  Jack-  1.  Van  £ps  v.  Sdieneotady,  12 
son,  9  N.  Y.  635.  Johnc  (N.  Y.)  436,  7  Am.  Dec  330; 

Some  fif  the  dednws  on  this  pmnt  Ketchom  v.  Evertton,  13  J<Ans.  (N. 
have  gone  to  the  extrane,  and  have  Y.)  359,  7  Am.  Dec  384  and  note 
held  that  a  grantor's  absolote  want  of 
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covenant  to  convey  ft  good  title  does  not  necessarily  entitle  the  cove- 
nantee to  a  warranty  deed.*  But  the  contrary  rule  is  now  generally 
followed.  It  is  based  upon  the  principle  that  in  every  executory  con- 
tract for  the  sale  of  land  there  is  an  implied  warranty  of  the  title  of  the 
vendor  unless  it  is  expressly  excluded  by  the  terms  of  the  contract,  end 
that,  therefore,  such  a  contract  can  only  be  satisfied  by  the  conveyance 
of  a  dear  title.  Under  this  rule  the  deed  must  be  good  and  sufficient, 
both  in  form  and  substance,  to  convey  a  valid  title  to  the  land  which 
the  covenantor  has  agreed  should  be  conveyed; '  it  follows,  whore  this 
principle  prevails,  that  under  a  general  contract  to  sell  real  property, 
the  vendor  will  be  required  to  convey  by  a  deed  containing  covenants 
of  general  warranty,  covenanis  against  the  vendor's  own  acts  merely 
not  being  Buffidait;*  although  there  ia  authority  to  the  oontraiy.* 
In  accordance  with  the  principal  rule  stated,  a  power  to  sell  lands 
includes  an  authority  to  convey  with  covenants  of  general  warranty.' 
A  warranty  of  an  "indisputable  and  satisfactory  title"  by  the  grantor 
is  satisfied  if  his  title  is  good  and  valid  in  law.'  Title  as  contemplated 
within  the  covenimts  lilating  thereto  means  the  legal  estate  in  fee, 
free  and  clear  of  all  valid  claims,  liens  and  incumbrances  whatsoever, 
— the  ownership  of  land  without  any  rightful  participation  by  any 
other  person  in  any  part  of  it.^  Where,  of  course,  a  covenant  is  made 
to  convey  a  specific  title,  the  agreement  is  not  fulfilled  by  conveying 
another  imd  different  titie.* 

2.  Kyle  v.  Kavanagh,  103  Mass.  and  note ;  Everson  v.  Kirtland,  4 
356,  4  Am.  Rep.  560;  Van  Eps  v.  Faige  (N.  Y.)  628,  27  Am.  Dee.  91; 
Schenectady,  12  Johns.  (N.  Y.)  436,  ^tory  v.  Conger,  36  N.  Y.  673,  93 
7  Am.  Dec.  330.  Am.  Dec.  546;  Dearth  v.  Williamson,  2 

The  obligation  in  a  oovraant  to  con-  Serg.  &  R.  (Pa.)  498,  7  Am.  Dec. 

vey  by  deed  of  general  warranty,  it  652;  Stow  v.  Stevens,  7  Vt.  27,  29  Am. 

has  been  held,  amounts  to  no  more  than  Dee.  139. 

an  engagement  that  it  shall  bar  the     Notes :  11  Am.  Dec.  36 ;  27  Am.  Deo. 

eovenantor  add  his  heirs  forever  from  94;  21  L.K.A.(N.S.)  380. 

elaiming  the  land,  and  that  he  and  bis      See  also  Vendoh  and  Purchaser. 

heirs  shall  undertake  to  defend  it  when      4.  Dwight  v.  Cutler,  3  Midh.  666,  64 

assailed  by  a  parainonnt  title.   Best-  Am.  Dec.  105  and  note. 

wick  V.  Williams,  36  IIL  65,  85  Am.      5.  Sec  infra,  par.  43. 

Dec.  385.   See  infra,  par.  54,  as  to  the      6.  Mitchell  v.  Hazen,  4  Conn.  495, 

covenant  of  warranty  generally;  and  10  Am.  Dec.  169;  Vanada  ti.  Hopkins, 

see  infra,  par.  43,  as  to  covenant  of  1  J.  J.  Marsh.  (Ky.)  285, 19  Am.  Dec 

special  warranty.      .  92;  Judson  v.  Vfass,  11  Johns.  {N.  Y.) 

3,  Tarwater  v.  Davis,  7  Ark.  153,  44  525,  6  Am.  Dec.  392;  Peters  v.  Fams- 
Am.  Dec  534  and  note;  Dwight  v.  Cut-  worth,  15  Vt.  155,  40  Am.  Dec.  671. 
ler,  3  Mich.  566,  64  Am.  Dec.  105  and     7.  Winter  o.  Stock,  29  Cal.  407,  89 
note;  Qreenwood  v.  Ligon,  10  Smedes  Am,  Dec.  57. 

&  M.  (Miss.)  615,  48  Am.  Dec.  775  and      8.  Porter  v.  Noyes,  2  Greenl.  (Me.) 

note ;  Feemster  v.  May,  13  Smedes  &  22, 11  Am.  Dec.  30  and  note  See  also 

M.  (Miss.)  275,  53  Am.  Dec.  83;  Deeds. 

Smith  V.  Busby,  15  Mo.  387,  57  Am.     9.  Smith  v.  Lawrence,  38  GaL  24,  90 

Dec  207  and  note;  Conover  v.  Tin-  Am.  Dec  344. 
dall,  20  N.  J.  L.  214,  40  Am.  Dec  220 
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42,  Implied  Warranty  on  Partition. — The  rule  at  common  law  that 
warranty  is  implied  when  partition  is  made  does  not  apply,  however, 
where  the  partition  is  between  joint  tenants  or  tenants  in  common;  ^* 
unless  the  tenants  in  common  take  by  descent,  as  distinguished  from 
those  taking  by  purchase,  in  which  case  they  are  deemed  to  stand  in 
the  position  of  coparceners  at  common  law  and  warranty  is  impUed.^^ 
Where  a  partition  deed  contains  an  express  covenant  of  warranty  the 
law  will  not  imply  any  other  warranty.^'  Each  partitioner  becomes 
the  warrantor  of  the  other;  but  the  warranty  in  such  cases  is  special, 
not  only  with  regard  to  the  person  or  persons  who  may  take  advantage 
of  it,  but  also  with  regard  to  the  amount  of  recompense,  and  does  not 
run  with  the  land.*' 

43.  Special  Warranty  and  Restricted  Covenants. — Ordinarily  where 
a  vendee  receives  but  a  special  warranty  or  qmtclaim  conveyance,  he 
takes  the  estate,  subject  to  all  the  disadvantages  that  it  was  liable  to 
in  the  hands  of  the  vendor,  and  the  law  will  presume  notice  of  all 
incumbrances,  either  legal  or  equitable.  The  circumstance  of  a 
vendor  refusing  to  make  a  full  and  ordinary  assurance  is  said  to  be 
sufficient  to  excite  suspicion,  and  put  the  party  upon  inquiry.**  A 
special  covenant  by  which  the  grantor  warrants  against  all  claims 
from  or  under  him  does  not  limit  the  more  general  warranties,  or 
such  as  are  implied  by  the  words,  "grant,  bargain,  and  sell;"  "  and 
conversely,  a  special  covenant  arising  from  the  use  of  such  words  is 
not  impaired  by  a  general  covenant  not  inconsistent  therewith.** 
Where  a  restricted  covenant  is  given,  it  must  be  construed  as  coexten- 
sive with  the  grant  or  release,  since  to  extend  the  covenant  further 
would  be  to  reject  or  do  away  with  the  restrictive  words  of  it,  and  to 
enlarge  it  to  a  general  covenant  of  warranty  against  the  manifest 
intention  of  the  parties.*'  While  it  is  a  rule  in  certain  courts  that  a 
covenant  to  furnish  a  warranty  deed  or  to  convey  a  fee-simple  estate 
entitles  the  purchaser  only  to  a  covenant  against  acts  of  the  grantor 
and  hifl  heirs,  that  is,  to  ^  covenant  of  special  warranty,*'  the  more 


10.  Davidson  v.  Coon,  125  Ind.  497, 
25  N.  E.  601,  9  L.R.A.  584;  Rector  v. 
Waugh,  17  Mo.  13,  67  Am.  Dec.  251 
and  note;  Dawson  v.  Lawrence,  13 
Ohio  543,  42  Am.  Dec.  210;  Weiser  v. 
Weiser,  5  Watts  (Pa.)  279,  30  Am. 
Dec.  313;  Beardsley  v.  Knight,  10  Vt 
185,  33  Am.  Dec.  193. 

Note:  57  L.R.A.  334.  See  supra, 
par.  11  et  aeq.,  imd  par.  41,  as  to 
implied  covenants  generally. 

11.  Patterson  v.  Lanning,  10  Watts 
(Pa.)  135,  36  Am.  Dec.  154  and  not«. 

Note:  57  L.R.A.  334.  See  also  Pab- 
nnoN. 


12.  Note:  57  LJI.A.  333. 

13.  Jones  v.  Bigstaff,  95  Ky.  395,  25 
S.  W.  889,  44  A.  S.  R.  245, 

14.  Woodfolk  V.  Blomit,  3  Hayw. 
(Tenn.)  147,  9  Am.  Dec.  736. 

15.  Note:  26  L.R.A.(N.S.)  1096. 

16.  Funk  V.  Voneida,  11  Setg.  &  B. 
(Pa.)  109,  14  Am.  Dec.  617. 

17.  Comstock  v.  Smith,  13  Piek. 
(Mass.)  116,  23  Am.  Dec.  670. 

18.  Withers  v.  Baird,  7  Watts  (Pa.) 
227,  32  Am.  Dec.  754  and  note;  Lloyd 
V.  Farrell,  48  Pa.  73, 86  Am.  Dec.  6G3. 
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general  rule,  as  already  stated,  is  that  under  such  contracta,  the  pur- 
diaser,  in  the  absence  of  a  contrary  intention  expressed  in  the  instni- 
menty  is  uititled  to  full  covenants  of  warranty.^' 

44.  Effect  of  Covenants  on  After-acquired  Title. — Under  a  cove- 
nant of  general  warranty  in  a  deed,  a  title  subsequently  acquired 
by  the  grantor  inures  to  the  benefit  of  the  grantee;  and  the  statutory 
covenant  in  a  deed  expressed  by  the  words,  "grant,  bargain,  and  sell," 
imports  a  sufficient  warranty  to  give  effect  to  the  rule.'  Warranty 
differs,  in  this  respect,  from  the  operation  of  a  quitclaim  deed,  under 
which  a  subsequent  title  acquired  by  the  grantor  does  not  puss  or  inure 
to  the  benefit  of  the  grantee.'  It  has  been  held  that  a  covenant  of 
warranty  against  all  persons  claiming  under  the  grantor,  inserted  in 
a  quitclaim  deed  by  fraud  or  mistake,  inures  to  the  benefit  of  a  bona 
fide  purchaser  from  the  grantee,  without  notice,  and  vests  in  him  the 
original  grantor's  after-acquired  legal  title;  and  that  such  title  so 
acquired  will  not  be  divested  by  subsequent  notice  to  the  purchaser 
or  his  assigns.*  And,  furthermore,  a  covenant  of  warranty  in  a 
vendor's  deed  does  not  cover  future  laches  of  the  vendee,  by  which 
he  loses  to  the  vendor,  by  limitation,  his  title  to  the  land> 


Seisin 

45.  Definition  and  Character  of  Seisin. — The  covenants  of  seisin 
and  the  right  to  convey  are  general  covenants  that  the  grantor  is  law- 
fully seised,  and  had  a  right  to  convey  at  the  tune  of  execution  of  the 
conveyance.*  In  the  United  States  the  covenant  of  seisin  and  the 
covenant  of  good  right  to  convey  are  by  a  strong  current  of  authority 


19.  See  Bupra,  par.  41. 

20.  Rigg  V.  Cook,  4  Gilman  (111.) 
336,  46  Am.  Dec.  462  and  note;  King 
V.  Qilson,  32  lU.  348,  83  Am.  Dec.  269 
and  note;  Berthelemy  v.  Johnson,  3 
B.  Mon.  (Ky.)  90,  38  Am.  Dec.  179; 
WiUiams  v.  Gray,  3  Greenl.  (Me.)  207, 
14  Am.  Dec.  234;  Comstock  v.  Smith, 
13 -Pick.  (Mass.)  116,  23  Am.  Dec. 
670;  Trttll  v.  Eastman,  3  Mete.  (Mass.) 
121,  37  Am.  Dec.  126  and  note;  Kim- 
ball V.  BlaiadeU,  5  N.  H.  533,  22  Am. 
Dec.  476;  MeWilliams  v.  Nisly,  2  Serg. 
&  R.  (Pa.)  507,  7  Am.  Dec.  654; 
Brown  v.  McCormick,  6  Watts  (Pa.) 
60,  31  Am.  Dec.  450;  Doswell  v.  Bu- 
chanan, 3  Leigh  (Va.)  365,  23  Am. 
Dec.  280;  Blake  v.  O'Neal,  63  W.  Va. 
483,  61  S.  E.  410,  16  L.R.A.(N.S.) 
1147. 

Note:  49  Am.  Dee.  231. 


1.  King  V.  Oilson,  32  HI.  348,  83 
Am.  Dec.  269.  See  «upra,  par.  12,  as 
to  warranty  ordinarily  implied  from 
the  use  of  the  words  "grant,  bargain 
and  sell." 

2.  Tillotson  v.  Doe,  6  Ala.  407,  39 
Am.  Dec.  330;  Anderson  «.  Yoakum, 
94  Cal.  227,  29  Pac.  600,  28  A.  S.  B. 
121  and  note;  Doane  v.  Willcutt,  6 
Qt&y  (Mass.)  328,  66  Am.  Dec.  369 
and  note.  CJompare  infra,  par.  46,  as 
to  effect  of  covenant  of  seisin  or  of 
right  to  conv^  with  respect  to  after- 
acquired  title.  See  also  Deeds,  and 
Estoppel,  as  to  after-acquired  title 
generally. 

3.  Sweet  V.  Green,  1  Paige  (N.  Y.) 
473,  19  Am.  Dee.  442. 

4.  Ham  v.  Smith,  79  Tex.  310, 15  S. 
W.  240,  23  A.  S.  R.  340. 

6.  Note:  6  L.R.A.  360. 
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regarded  as  synonymous,*  and  so  when  the  power  to  sell  results 
from  seisin,  if  one  is  personal  the  other  is  personal.^  The  covenant 
of  seisin  is  defined  to  he  an  assurance  to  the  purchaser  that  the 
grantor  has  the  very  estate  in  quantity  and  quality  which  he  purports 
to  convey,  and  extends  not  only  to  land  itself,  but  also  to  whatever 
is  properly  appurtenant  to  and  passes  by  the  conveyance  of  the  land ; 
and,  though  the  covenant  is  usually  found  in  conveyances  of  the  fee, 
it  is  appropriate  in  leases  and  assignments  of  them>  As  frequently 
expressed,  this  covenant  is  to  the  effect  that  the  grantor  is  seised  in 
fee  of  an  indefeasible  title  to  the  property  conveyed.*  In  this  con- 
nection it  is  said  that  the  term  "seisin"  as  used  in  this  covenant  means 
that  the  grantor  is  seised  of  the  legal  title,  that  "complete  legal  title 
is  the  Jims  et  tdffirue  conjunction' — the  titie  and  possession  united; 
and  that  the  covenant  is  a  guaranty  against  any  title  existing  in  a 
third  person  and  which  might  defeat  the  estate  granted,  although 
it  does  not  embrace  a  title  that  may  be  already  in  the  grantee.^^  It 
clearly  follows  from  what  has  been  said  that  this  covenant  is  broken 
at  the  time  it  is  made,  where  the  grantor  has  no  titie,^'  or,  what  is 
equivalent  thereto,  where  the  titie  is  in  a  stranger;"  or  where  the 
grantor  has  less  than  the  titie  covenanted  for,  such,  for  instance,  as 
a  life  estate ;  ^*  or  less,  in  quantity,  as  under  warranty,  than  the  lands 
contracted  to  be  sold;  or  where  the  land  that  the  deed  purports  to 
convey  does  not  exist"  Under  this  doctrine,  mere  possession  of  the 


6.  Pollard  v,  Dwight,  4  Cranch  421,  309,  44  Am.  Dec.  312. 

2  U.  S.  (L.  ed.)  666;  Peters  v.  Bow-  Notes:  125  A.  S.  R.  444;  17  L.R.A. 

man,  98  U.  S.  56,  25  U.  S.  (L.  ed.)  (N.S.)  U83. 

91;Fitzhughu.  Croghan,2  J.J.  Marsh.  10.  Fitzhugh  v.  Croghan,  2  J.  J. 

(Ky.)  429, 19  Am.  Dec.  139;  Cashman  Marsh.  (Ky.)  429,  19  Am.  Dec.  139; 

V.  Blanchard,  2  Qreenl.  (Me.)  266,  11  Wallace  v.  Pereles,  109  Wis.  316,  85  N. 

Am.  Dee.  76;  Greenby  v.  WUeocks,  2  W.  371,  83  A.  S.  R.  898, 53  L.B.A.  644. 

Johns.  (N.  Y.)  1,  3  Am.  Dee.  379;  Notes:  126  A.  S.  R.  445;  17  L.RA. 

Woods  V.  North,  6  Humph.  (Tenn.)  (N.S.)  1183. 

309,  44  Am.  Dec.  312.  11.  Eamea  v.  Armstrong,  146  N.  C. 

Note:  125  A.  S.  R.  446.  1,  59  S.  E.  165, 125  A.  S.  R.  436  and 

7.  Dovore  v.  Sanderland,  17  Ohio  note. 

52,  49  Am.  Dec.  442.  Notes:  125  A.  S.  R.  446;  17  L.R.A. 

Note:  82  A.  S.  R.  686.  (N.S.)  1184. 

8.  Cnrtis  v.  Branuon,  98  Tenn.  153,  12.  King  v.  Qilson,  32  111.  348,  83 
38  S.  W.  1073,  69  L.BJ)t.  760.  Am.  Dec.  269  and  note;  Converse  v. 

Notes:  125  A.  B.  B.  444;  17  I4.B.A.  Bltunrich,  14  Mich.  109,  90  Am.  Dec. 

(N.S.)  1183.  230;  Bull  v.  Beiseker,  16  N.  D.  290, 

9.  Pollard  u.  Dwight,  4  Crsmch  421,  113  N.  W.  870,  14  LJt.A.{N.S.)  614. 
2  U.  S.  (L.  ed.)  666;  Htzhugh  v.  Grog-  Note:  4  L.RA.  427. 

han,  2  J.  J.  Marsh.  (Ky.)  429,  19  13.  Note:  17  L.R.A.(N.S.)  1182. 

Am.  Dec.  139;  Coleman  v.  Lucksinger,  14.  Note:  125  A.  S.  R.  452. 

224  Mo.  1,  123  S.  W.  441,  26  L.RJL  16.  Smith  v.  Ward,  66  W.  Va.  190, 

(N.S.)  934;  Greenby  «.  WUeocks,  2  66  S.  E.  234,  33  L.R.A.(N.S.)  1030. 

Johns.  (N.  Y.)  1,  3  Am.  Dec.  379;  16.  Basford  c.  Pearson,  9  Alien 

Woods  v.  North,  6  Humph.  (Tenn.)  (Mass.)  387,  85  Am.  Dee.  764. 
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property  by  the  covenantor  ia  not  sufficient."  But  it  might  be  well 
to  state  that  the  subject  is  sometimes  complicated  by  the  fact  that  the 
word  "seisin"  is  used  with  a  different  meaning  in  different  cases. 
Besides  being  used  to  indicate  the  ownership  or  the  holding  of  title, 
or,  briefly,  seisin  in  law,  it  is  used  in  some  cases  to  indicate  only 
mere  possession,  or  seisin  in  fact.^^  Accordingly  some  of  the  cases 
hold  that  if  tbe  grantor  was  seised  in  fact,  though  not  of  an  inde- 
fea3ib/.e  estate,^'  or  if  possession  under  color  of  title  be  given,  this  is 
sufficient  to  satisfy  the  covenant,  even  though  such  possesBion  bo 
tortious,  or  that  of  a  disseisor;  *^  and  where  this  doctrine  prevails, 
it  is  apparent  that  there  would  be  a  corresponding  modification  of  the 
more  general  rule  above  stated. 

46.  Fraudulent  Representatioiis  as  to  Titl^ — fraudulent  rep- 
resentation, relating  to  the  title  to  land,  riders  the  person  making  it 
responsible  the  same  as  if  made  in  regard  to  something  collateral.^ 
And  it  is  a  rule  that  the  suppression  of  defects  of  title  by  a  vendor, 
who  sells  with  full  covenants  of  warranty,  having  only  a  bond  for 
the  title,  is  a  fraud  upon  the  vendee.  In  such  a  case  chancery  will 
grant  relief  to  a  defrauded  vendee  upon  a  covenant  of  seisin  in  the 
deed,  if  the  vendor  ia  utterly  insolvent.*  A  party  accepting  a  quit- 
claim deed  of  land  runs  the  risk  of  the  goodness  of  the  title,  and  if 
it  fails  he  cannot  recover  the  purchase  money  unless  he  can  show 
fraud  in  the  sale;  *  for  by  a  quitclaim  deed  or  a  release  a  grantor 
professes  to  convey  only  such  interest  as  existed  in  him  at  the  time 
of  the  execution  of  the  instrument.  For  this  reason  such  instruments 
are  ineffectual  to  vest  a  subsequently  acquired  title  of  the  grantor;* 
and  so  where,  for  example,  an  executor  sells  without  authority,  a 
purchaser  is  not  obliged  to  take  an  after-acquired  individual  title, 
but  may  bring  his  bill  for  a  rescission,  or  if  there  was  a  covenant  of 
seisin  in  the  original  deed  he  may  base  his  action  upon  misr^re- 
sentation.* 


17.  Note:    17   L.RA.(N.S.)    1184.  grant.     Wait   v.   Maxwell,  5  Hck. 
See  infra,  par.  70  et  aeq.,  as  to  breach  (Mass.)  217,  16  Am.  Dec.  391. 
generally.  1.  Culver  v.  Avery,  7  Wend.  (N.  Y.) 

18.  Note:  14  L.R.A.(N.S.)  514.  380,  22  Am.  Dec.  586.  See  also  Fraud 

19.  Cushman  v.  Blanchard,  2  Green!,  and  Deceit;  Vendor  and  PtmcHASES. 
(M«.)  266, 11  Am.  Dec.  76.  2.  Ingram  v.  Morgan,  4  Hamph. 

20.  Backus  v.  McCoy,  3  Ohio  211,  (Tenn.)  66,  40  Am.  Dec.  626. 

17  Am.  Dec,  585.  3.  Snyder   v.   Lafranboise,  Breese 

Notes:  47  Am.  Dee.  570;  125  A.  S.  (111.)  343,  12  Am.  Dec.  187  and  note. 

R.  445,  452,  463;  17  L.R.A.(N.S.)  4.  Frink  v.  Daist,  14  UL  304,  58 

1187.  Am.  Dec.  575. 

Seisin  under  a  deed  merely  voidable  5.  Woods    v.    North,    6  Humph. 

has  been  held  to  be  a  compliance  with  (Tenn.)  309,  44  Am.  Dec.  312  and 

the  covenant,  defeasible,  however,  when  note. 

«ntry  shotdd  be  made  to  avoid  the 
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47.  As  Personal  Covenant — As  Covenant  Real. — On  the  question 
whether  a<  covenant  of  seisin  is  personal  or  real,  there  is  a  decided 
and  irreconcilable  conflict  of  opinion.  By  the  great  weight  of  author- 
ity in  the.  United  States,  however,  it  is  a  personal  covenant,  and 
does  not  run  with  the  land.*  Another  phase  of  the  subject  is  that 
covenants  of  seisin  are  covenants  of  indemnity,  and,  as  such^  do  not 
run  with  the  land ; '  whereas  still  another  rule,  which  prevails  in 
England  and  in  many  of  the  American  states,  is  to  the  ^ect  that 
the  covenant  is  one  of  indemnity  and  runs  with  the  land,*  as  such, 
inuring  to  the  subsequent  grantee  upon  whom  the  loss  falls.*  Author- 
ity exists  to  the  effect  that  the  covenant  of  seisin  runs  with  the  land 
only  when  the  covenantor  is  in  possession  at  the  time  of  the  con- 
veyance, claiming  title,  it  being  a  personal  covenant  where  he  is  not 
in  possession.^*  It  has  also  been  held  that  a  covenant  of  seisin  run- 
ning with  the  land  is  divisible,  so  that  if  the  land  be  sold  in  parcels 
to  different  purchasers  each  may  maintain  an  action  upon  the  cove- 
nants^ In  some  states  it  is  provided  by  statute  that  the  covenant  of 
seisin  shall  run  with  the  land;  and  it  has  been  held  that  the  statutory 
covenant  of  indefeasible  seisin,  implied  in  some  jurisdictdons  in  the 


6.  Oreen  v.  Liter,  8  Graueh  229,  3  8.  Schofield  v.  Iowa  Homestead  Co., 
U.  S.  (L.  ed.)  645;  Prestwood  v.  Mo-  32  la.  317,  7  Am.  Rep.  197;  McClnre 
Gowin,  128  Ala.  297,  29  So.  386,  86  v.  Dee,  115  la.  546,  88  N.  W.  1093,  91 
A.  S.  B.  136  and  note;  Logan  v.  Moul-  A.  S.  R.  181;  Clement  v.  Willett,  105 
der,  1  Ark.  313,  33  Am.  Dec.  338;  Ross  Minn.  267,  117  N.  W.  491,  127  A.  8. 
V.  Turner,  7  Ark.  132, '4  Am.  Dee.  531;  R.  562  and  note,  15  Ann.  Gas.  1053; 
Pate  «.  Mitohell,  23  Ark.  590,  79  Am.  Dickson  v.  Desire's  Adm'r,  23  Mo.  161, 
Dec.  114  and  note;  Mitchell  «.  Hazen,  66  Am.  Dee.  661;  Pitcher  v.  livii^;- 
4  Conn.  495,  10  Am.  Dee.  160;  Butler  ston,  4  Johns.  (N.  Y.)  1,  4  Am.  Dee. 
v.  Bames,  61  Conn.  399,  24  Atl.  328,  229;  Meeklen  v.  Blake,  22  Wv^  485, 
12  L.R.A.  273;  King  v.  Gilson,  32  111.  99  Am.  Dec  68  and  note. 

348,  83  Am.  Dee.  269;  Baker  «.  Hunt,     Notes:  47  Am.  Dee.  570  ;  66  Am. 
40  lU.  264, 89  Am.  Deo.  346;  Bethell  v.  Rep.  167;  82  A.  S.  R.  684. 
Bethell,  54  Ind.  428, 23  Am.  Rep.  650  ;     0.  Dickson  v.  Desire,  23  Mo.  151, 
Fitzhugfa  V.  Croghan,  2  J.  J.  Marsh.  66  Am.  Dec  661;  Mecklem  v.  Blake, 
(Ey.)  429, 19  Am.  Dec  139;  Moore  «.  22  Wis.  495,  99  Am.  Deo.  68  and  note. 
MerriU,  17  N.  H.  75, 43  Am.  Dec  593;     Note :  6  L.R.A.  361. 
Lot  V.  Thomas,  2  N.  J.  L.  4b7e,  2     10.  Bethell  v.  BetheU,  54  Ind.  428, 
Am.  Dec  354;  Gieenby  v.  Wileocks,  2  23  Am.  Rep.  650;  Backus  v.  HeCoy, 
Johns.  (N.  T.)  1,  3  Am.  Dec  379  ;  3  Ohio  211,  17  Am.  Dee.  585;  Fbote 
Hamilton  «.  Wilson,  4  Johns.  (N.  T.)  v.  Bnmet,  10  Ohio  317,  36  Am.  Dec. 
72,  4  Am,  Dec  253;  Devore  v.  Sun-  90;  Devore  v.  Sunderiand,  17  Ohio  52, 
derland,  17  Ohio  52, 49  Am.  Dec.  442;  49  Am.  Dec.  442  and  note. 
Oement  «.  Rutland  Bank.  61  Vt.  208,     Notes:  47  Am.  Dec  571;  82  A.  S. 
17  Ati.  717,  4  L.R.A.  425  and  note  R.  685. 

Notes:  47  Am.  Dee.  671;  82  A.  S.  R.  See  supra,  par.  45,  as  to  rule  in  same 
685,  686;  125  A.  S.  B.  448  ;  21  L.R.A.  jnrisdictiona  to  the  effect  that  posses- 
(N.S.)  391.  sion  satisfies  the  covenant 

7.  Eames  v.  Armstnmg,  146  N.  G.  11.  Schofldd  v.  Iowa  Homestead  Ca 
1,  69  S.  E.  166, 126  A.  S.  B.  436  and  32  la.  317, 7  Am.  Rep.  107. 

note 
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worda  "grant,  bargain  and  sell/'  is  a  covenant  running  with  tlu 
land." 

I7uumbnmee$ 

48.  Definition  and  Censtmction. — ^An  incumbrance,  within  tixe 

terms  of  a  covenant  against  incumbrances,  includes  every  right  to  or 
interest  in  the  land  to  the  diminution  of  the  value  of  the  land,  but 
consistent  with  the  passage  of  the  fee  for  the  land>'  It  does  not 
depend  for  existence  upon  the  extent  or  amount  of  the  diminution 
in  value,  but  extends  to  cases  in  which,  by  reason  of  the  burden, 
claim,  or  right,  the  owner  does  not  acquire  complete  dominion  over 
the  land  which  the  grant  apparently  gives.^*  Accordingly,  an  incum- 
brance is  a  burden  upon  land  depreciative  of  its  value,  such  as  a  lien, 
easement,  or  servitude,  which,  though  adverse  to  the  interest  of  the 
landowner,  does  not  conflict  with  his  conveyance  of  the  land  in  fee. 
And  though  the  burden  be  only  inchoate,  if,  nevertheless,  it  is  a  right 
which  may  be  enforced  against  the  property  and  against  the  will  and 
consent  of  ^e  owner,  in  spite  of  any  objection  he  might  make,  as 
such  it  is  a  burden  on  the  land  depreciative  of  its  value,  and  h^ce 
an  incumbrance.^*  The  contract  to  convey  free  from  incumbrances 
ordinarily  has  reference  to  incumbrances  of  liras  actually  existing 
when  the  contract  is  executed,  or  thereafter  created,  or  suffered  by 
the  act  or  default  of  the  vendor.'*  But  it  has  been  held  that  an 
incumbrance  upon  property  at  the  time  tiie  grantor  acquired  the 
title  to  it  is  not  within  his  covenant  against  "incumbrances  done  or 
suffered"  by  him ;  and  again,  that  a  covenant  against  inctmibrances 
done  or  suffered  by  the  grantor  is  not  to  be  construed  as  Umiting  the 
general  covenant  of  seisin  or  for  further  assurance.**  Where  the 
grantors  covenant  generally  against  incumbrances  made  by  them,  it 
may  be  construed  as  extending  to  sevwal,  as  well  as  joint,  incum- 

12.  Note:  47  Am.  Dec.  670,  571.  on  examination  of  records,  or  eannot 
Sea  8Upra,  par.  12,  as  to  covenants  gen-  be  made  good,"  is  equivalent  to  a  eove- 
ex«lly  impUed  in  the  use  of  the  words  uant  to  convey  a  good  marketable  title, 
"grant,  bargain  and  sell."  Herman  v.  Somers,  158  Pa.  St.  424, 

13.  Burr  v.  Lamaster,  30  Neb.  688,  27  Atl.  1050,  38  A.  S.  R.  851. 

46  N.  W.  1015,  27  A.  S.  R.  428  and  14.  Tuskrgee  Land,  etc.,  Co.  v.  Bir- 

note,  9  L.R.A.  637:  Huyck  v.  An-  mingham  Realty  Co.,  161  Ala.  542,  49 

dreWB,  113  N.  Y.  81,  20  K.  E.  581, 10  So.  378,  23  L.R.A.(N.S.)  992. 

A.  8.  R.  432,  3  LJI.A.  789;  Green  v.  15.  Green  v.  Tidball,  26  Wash.  338, 

Tidbell,  26  Wash.  338,  67  Pae.  84,  55  67  Pac.  84,  55  L.R.A.  879.   See  infra, 

L.R.A.  879.  par.  S3,  as  to  easements  as  incum- 

Notes:  3  LJt.A.  789;  Ann.  Gaa.  brances  generally. 

1913B  1065.  16.  Gotthelf  v.  Stranahan,  138  N.  T. 

A  covenant  in  a  contract  for  the  sale  345,  34  N.  E.  286,  20  L.RA.  455. 

of  land  that  the  property  ia  "to  be  17,  Smith  v.  Kizerman,  6  Ind.  App. 

free  from  all  lien  and  incambraucea"  269,  31  N.  E.  862,  51  A.  S.  R.  281  sad 

and  the  purchase  money  is  "to  be  re-  note. 

funded  if  title  shonld  not  pzove  good  18.  Note:  26  L.R.A.(N.S.}  109& 
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brances-^*  And  where  incumbrances  are  created  on  the  land  subse- 
quently to  the  date  of  the  agreement  for  the  sale  thereof,  the  agree- 
ment cannot  be  enforced  while  the  incumbraBces  burden  the  land.** 

49.  Nature  of  Covenant — The  preponderance  of  authority  estab- 
lishes the  proposition  that  covenants  against  incumbrances  are  merely 
personal,  and  do  not  run  with  the  land ;  ^  hence,  such  covenants  under 
this  rule  are  broken,  if  at  all,  when  made,'  and  whether  the  covenant 
in  (he  deed  is  express  or  one  implied  by  law.*  The  covenant  against 
incumbrances  is  sometimes,  however,  regarded  as  one  of  indemnity,* 
running  with  the  land;*  and  especially  if  coupled  to  the  covenant 
for  quiet  enjoyment,  as  is  usually  the  case  in  Kngland.* 

50.  Scope  and  Operation. — It  is  a  general  rule  that  a  covenant 
against  incumbrances  in  a  deed  protects  the  gnmtee  against  every 
adverse  right,  interest,  or  dominion  over  the  land,  whether  he  had 
notice  of  such  adverse  interest  or  not; '  and  that  a  covenantor  cove- 
nants against  known  as  well  as  unknown  defects.  Both  parties  may 
be  in  possession  of  all  of  the  facte.  Either  or  both  may  believe  an 
incumbrance  is  not  an  incumbrance.   If  the  apparent  incumbrance 


19.  Note:  3  L.RA.  789.  82  A.  S.  R.  659  and  note;  Foote  v. 

20.  Withers  v.  Boird,  7  Watts  (Pa.)  Burnet,  10  Ohio  317,  36  Am.  Dec.  90 
227,  32  Am.  Dec.  754.  and  note. 

1.  Tuskegee  Land,  etc.,  Co.  v.  Bir-  Notes:  47  Am.  Dec.  572;  56  Am. 
mingham  Realty  Co.,  161  AJa.  542,  49  Rep.  1G3;  82  A.  S.  R.  676,  677  ;  83  A. 
So.  378,  23  L.R.A.(N.S.)  992;  McPike  S.  R.  389. 

V.  Heaton,  131  Cal.  109,  63  Poc.  179,  6.  Tosk^ee  Land,  etc.,  Co.  v.  Bir- 
82  A.  S.  R.  335  and  note;  Butler  v.  mingham  Realty  Co.,  161  Ala.  542,  49 
Barnes,  60  Conn.  170,  21  Atl.  419,  12  So.  378,  23  L.RJL(N.S.>  992. 
L.R.A.  273;  Musial  v.  Kudlik,  87  Conn.  7.  Newmyer  v.  Roush,  21  Idaho  106, 
164,  87  AU.  551,  Ann.  Gas.  1914D  120  Pae.  464,  Ann.  Caa.  1913D  433; 
1172;  Barlow  v.  Saint  Nicholas  Nat.  Beach  v.  MUIer,  51  111.  206,  2  Am. 
Bank,  63  N.  7.  399,  20  Am.  Rep.  547;  Rep.  290;  Burk  v.  HUl,  48  Ind.  52, 
West  Coast  Mfg.  &  Inv.  Co.  v.  West  17  Am.  Rep.  731;  Sandum  v.  Johnson, 
Coast  Improv.  Co.,  25  Wash.  627,  66  122  Minn.  368,  142  N.  W.  878,  48 
Pac.  97,  62  L.R.A.  763;  Si^th  «.  L.R.A.(N.S.)  619;  KeUogg  «.  Malin, 
White,  71  W.  Va.  639,  78  8.  E.  378,  50  Mo.  496,  11  Am.  Rep.  426;  Burr  v. 
48  L.R.A.(N.S.)  623.  Lamaster,  30  Neb.  688,  46  N.  W.  1016, 

Notes:  47  Am.  Dee.  672;  66  Am.  27  A.  S.  R.  428  ;  9  L.R.A.  637;  Huyck 
Rep.  166;  82  A.  8.  R.  676.  v.  Andrews,  113  N.  T.  81,  20  N.  E.  581, 

2.  See  infra,  par.  79.  10  A.  S.  R.  432,  3  liRJi.  789;  Evans 

3.  McPike  v.  Heaton,  131  Cal.  109,  v.  Taylor,  177  Pa.  St.  286,  35  AU. 
63  Pac.  179,  82  A.  8.  B.  335  and  note.  636,  69  L.R.A.  790;  Browne  d.  Taylor, 

4.  Richard  v.  Bent,  59  HI.  38,  14  115  Tenn.  1,  88  S.  W.  933, 112  A.  8.  R. 
Am.  Rep.  1 ; /n  r«  Hanlin's  Estate,  133  811,  4  L.R.A.(N.S.)  309  and  note; 
Wis.  140, 113  N.  W.  411, 126  A.  8.  B.  Johnson  v.  Ehnen,  94  Tex.  168,  59  6. 
938,  17  L.R.A.(N.S.)  1189.  W.  253,  86  A.  S.  E.  846,  52  L.RJL. 

6.  Security  Bank  v.  Hohnes,  66  162;  West  Coast  Mfg.  &  Inv.  Co.  v. 
Minn.  531,  68  N.  W.  113,  60  A.  S.  B.  West  Coast  Improv.  Co.,  25  Wash. 
496;  Clement  v.  Willett,  105  Minn.  627.  66  Pac.  97,  62  URJV.  763. 
267,  U7  N.  W.  491,  127  A.  8.  R.  662,  Notes:  32  LJt.A.(N.S.)  737  ;  36 
15  Ann.  Cas.  1053;  Geiazler  v,  D«  L.R.A.(NJB.)  816;  Ana.  Cm.  10130 
Qraaf,  166  N.  T.  339,  59  N.  S.  993,  441. 
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turns  out  to  be  real,  the  seller  must  answer,  unless  he  excepts  the 
incumbrance  from  his  covenant.®  And  this  rule  applies  to  other 
incumbrances  affecting  the  title.*  It  is  given  as  a  reason  that  the 
covenantee  in  many  instances  may  insist  upon  the  covenant  for  the 
very  purpose  of  guarding  a^;ainst  incumbrances  which  he  knew  to 
exist;**  and  another  reason  is  that  a  contrary  rule  would  be  open 
to  the  serious  objection  tliat  it  would  substitute  the  uncertainties  of 
oral  testimony  for  the  certainty  which  should  inhere  in.  written 
contracts.**  And  ao  a  purchaser's  knowledge  of  the  existence  of  an 
unexpired  lease,*'  or  of  an  easement  generally,  will  not  prevent  the 
purchaser  from  holding  the  seller  to  his  covenant  against  incum- 
brances. But  a  marked  tendency  is  evident  in  the  decisions  toward 
excluding  from  the  operation  of  the  rule  those  apparent  easements 
or  rights  in  land,  wluch,  while  ostensibly  adverse  to  the  technical 
and  academic  theory  of  an  owner's  right  to  complete  dominion  over 
his  property,  are  in  reality  a  benefit  to  the  property,  and  of  such 
visible,  open  and  notorious  a  nature  as  to  warrant  the  assumption 
that  the  parties  contracted  with  reference  thereto.** 

51.  Specific  Examples  of  Incumbrances. — Incumbrances  within  the 
miming  of  the  covenant  against  incumbrances  include  such  inter- 
ests therein  or  burdens  as  liie  following:  a  paramount  right  in  the 
lands;  **  a  valid  tax  or  assessment;  *'  an  attachment,**  judgment,*' 
or  mechanic's  lien ;  **  a  lien  of  an  outstanding  mortgage ;  **  a  building 

8.  Note:  4  L.Rj1.(N.S.)  310.  15.  See  infra,  par.  52. 

9.  Smith  V.  Ward,  66  W.  Va.  ISO,  16.  Kelsey  v.  Remer,  43  Conn.  129, 
t>6  S.  E.  234,  33  L.R.A.(N.S.)  1U30,  21  Am.  Rep.  638. 

where  it  is  held  that  knowledge  by  a  17.  Tod  v.  Gallagher,  16  Serg.  &  R. 
grantee  by  general  warranty  deed,  of  (Pa.)  261,  16  Am.  Dec.  571  and  note, 
a  superior  claim  to  a  part  of  the  land  18.  Redmon  v.  Phcenix  F.  Ins.  Co., 
conveyed  to  him,  will  not  debar  him  51  Wis.  293,  8  N.  W.  226,  37  Am.  Bep. 
from  compensation  for  the  particular  830. 

land  lost  to  him  from  snch  superior  19.  Reed  v.  Pierce,  36  Me.  455,  68 
right  And  see  note,  4  L.R.A.(N.S.)  Am.  Dec.  761;  Estabrook  v.  Smith,  6 
314.  Ab  to  covenant  for  seisin  gener-  Gray  (Mass.)  672,  66  Am.  Deo.  445 
ally,  see  supra,  par.  45.  and  note;  Williams  v.  O'DonneU,  225 

10.  Edwards  v.  Clark,  83  Mich.  246,  Pa.  St.  321,  74  Atl.  205,  26  L.R^. 
47  N.  W.  112, 10  659;  Johnson  (N.S.)  1094;  In  re  Hanlin's  Estate, 
V.  Ehnen,  94  Tex.  168,  59  S.  W.  253,  133  Wis.  140,  113  N.  W.  411,  126  A. 
86  A.  S.  R.  846,  52  L.R.A.  162.         S.  B.  938, 17  L.R.A.(N.S.)  1189. 

11.  Newmyer  v.  Roush,  21  Idaho  The  acceptance  of  a  deed  coven ant- 
106,  120  Pac.  464,  Ann.  Cos.  1913D  ing  that  the  premises  are  free  from  in- 
433;  Sandum  «.  Johnson,  122  Minn,  cnmbranees  except  a  mortgage,  "which 
368,  142  N.  W.  878,  Ann.  Cas.  1914D  the  grantee  assumes  and  agrees  to  hold 
1007,  48  LJEl.A.(N.S.)  619;  Huyck  v.  the  grantor  harmless  from,"  binds  the 
Andrews,  113  N.  T.  81,  20  N.  E.  681,  grantee  to  pay  the  mortgage  debt;  and 
10  A.  S.  B.  432,  3  L.R.A.  789.         in  an  action  on  that  agreement  after 

12.  Note:  4  L.R.A.(N.S.)  300,  318.  maturity  of  the  mortgage,  tbe  grantor 
IS.  See  infra,  par.  63.  may  recover  the  amount  due  thereon, 
14.  Preseott  v.  Troeman,  4  Mass.  although  he  may  have  paid  no  part  at 


fi27, 3  Am.  Dec  246  and  note. 


it.  Locke  «.  Homer,  131  Mass.  93,  41 
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restriction ; '®  and,  aa  a  general  rule,  that  great  variety  of  rights 
or  interests  in  land,  comprehended  under  the  general  term  "easft- 
ments;"  ^  excepting,  however,  certain  classes  of  easements  of  a  visible, 
notorious  or  beneficial  character,  (sonsidered  in  a  separate  paragraph.^ 
A  prior  lease  made  by  the  grantor  is  an  incumbrance  within  the  legal 
meaning  of  that  term,*  and  this  is  the  rule  notwithstanding  the  fact 
that  the  purchaser  had  actual  knowledge  of  the  leased  But  where 
a  grantee,  knowing  the  existence  of  a  lease  on  premises  conveyed  to 
him,  accepts  the  lease,  and  the  tenant  attorns  to  him,  the  existence 
of  the  lease  is  not  a  breach  of  covenant  against  incumbrances  j  *  in 
certain  other  matters  the  authorities  are  in  conflict  Examples  may 
be  cited,  as  of  an  inchoate  right  of  dower,  regarded  generally  aa  an 
incumbrance,'  though  authority  exists  to  a  ^ntrary  rule^ '  and  while 
in  general  a  covenant  by  which  a  grantee  and  his  assigns  are  bound 
to  construct  and  maintain  a  division  fence  amounts  to  an  incum- 
brance^ it  is  not  always  so  regarded*  And  so  a  covenant  to  con- 
Am.  Kep.  109.  See  infra,  par.  79,  as  87  Atl.  551,  Ann.  Caa.  1914D  U73; 
to  breach  of  covenant.  Bentel  v.  American  Mach.  Co.,  144 

20.  Bronson  v.  CoflBn,  108  Mass.  175,  Ky.  57,  137  S.  W.  799,  35  L.R.A. 
11  Am.  Rep.  335;  Williams  v.  Hewitt,  (N.S.)  779  and  notej  Griee  v.  Scar- 
57  Wash.  62,  106  Pac.  496,  135  A.  S.  borough,  2  Speera  L.  (S.  C.)  649,  42 
R.  971  and  note.  Am.  Dec.  391;  Brown  v.  Taylor,  115 

Note:  Ann.  Gas.  1913B  1066,  1060.  Tenn.  1,  88  S.  W.  933,  112  A.  S.  R. 

Bnt  a  graieral  reetriction  against  nni-  811,  4  L.R.A.(N.S.)  309  and  note, 
saaees  only  is  not  an  incombranoe,  as  4.  Flood  ti.  Graham,  61  Fla.  207, 
no  greater  restriction  is  imposed  than  54  So.  466,  Ann.  Gas.  1912D  1137; 
sneh  as  the  law  impoaes,  subjeet  to  Brown  «.  Taylor,  115  Tom.  1,  88  S. 
which  all  property  ia  held.  Ann.  Gas.  W.  933,  112  A.  6.  B.  811,  4  L-BA. 
1013B  1065,  note.  (N.S.)  309. 

See  NuiSANCiES,  as  to  restrictions  6.  Miisial  v.  Kndlik,  87  Gonn.  164, 
imposed  by  the  law  generally  on  the  87  Att  551,  Ann.  Gas.  1914D  1172  and 
ase  of  proper^.  note. 

1.  Adams  v.  Henderson,  168  U.  8.     6.  Porter  v.  Noyes,  2  Greenl.  (Me.) 
573,  18  S.  Ct.  179,  42  U.  S.  (L.  ed.)  22,  11  Am.  Dec.  30  and  note;  Fick< 
584;  Fraser  v.  Bentel,  161  Gal.  390,  lin  v.  Eixey,  89  Va.  832, 17  S.  B.  325.. 
119  Pae.  509,  Ann.  Gas.  1913B  1062  ;  37  A.  8.  R.  891. 

Flood  V.  GnUuun,  61  Fla.  207,  54  So.     Note:  3  L.R.A.  789. 
466,  Ann.  Cas.  1912D  1137  and  note;     7.  Bostwick  v.  WilUama,  36  HI.  66; 
Prewsott  V.  Tmeman,  4  Mass.  627,  3  86  Am.  Deo.  385. 
Am.  Dee.  246  and  note;  Prescott  «.     Note:  11  Am.  Dee.  39.  See  Downt, 
White,  21  Pick.  (Mass.)  341,  82  Am.  as  to  this  right  generally. 
Dee.  266;  Bzonson  v.  GofBn,  108  Mass.     8.  Midland  B.  Go.  v.  Fidier,  126 
176,  11  Am.  Bep.  336;  Evans  v.  Tay-  Ind.  19, 24  K.  E.  766, 21  A.  S.  B.  169, 
lor,  177  Pa.  St  286,  86  Atl.  636,  69  8  LJLA.  604;  Bronson  v.  Coffin,  108 
L.B.A.  790.  Haas.  176, 11  Am.  B^.  336;  Bnrbank 

Notes:  39  Am.  Dee.  692  ;  3  Ii.B.A.  v.  PiUsbnty,  48  H.  H.  476,  97  Am. 
700;  36L.R.A.(N.S.)  314  «f  Mg.;  Ann.  Dec.  633;  Kellogg  v.  Bobinaon,  6  Yt 
Cas.  1912D  1119.  276,  27  Am.  Dec.  550. 

2.  See  infra,  par.  52.  Note:  Ann.  Cas.  1913B  1067. 

3.  Mosial  V.  Kudlik.  87  Conn.  164,     9.  Note:  Ann.  Gas.  1913B  1067. 

R.  C.  L.  VoL  Vn^72.  1137 
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tribute  toward  llie  expense  of  a  party  wall  may**  or  may  not  be 
regarded  as  an  incumbrance  within  the  meaning  of  the  covenant 
against  incumbrances.** 

32.  Taxes  and  Assessments.^ — Valid  taxea  constitaling  a  lien 
against  the  land  at  the  time  of  the  conveyance,  kre  also  deemed  to  be 
incumbrances^*'  together  with  the  penalties  and  costs  which  accrue 
upon  the  failure  of  a  grantor  to  pay  taxes.**  And  so  it  has  been 
held  th^  the  right  of  a  municipality  to  reassess  tiie  cost  of  a  street 
improvement  upon  abutting  property  after  an  assessment  is  set  aside 
as  in  contravention  of  the  charter  is  within  a  covwant  against  incum- 
brances, in  a  conveyance  of  the  property  made  subsequently  to  the 
improvement.**  Takes  not  complete  at  the  time  of  the  conveyance,** 
or  assessments  thereafter  made  for  local  improvements  in  advance 
of  the  execution  of  the  work,  are  not,  however,  incumbrances  con- 
templated by  the  covenant.**  It  has  been  held  that  the  payment  of 
taxes  after  they  would  have  been  barred  except  for  suits  instituted 
therefor,  and  after  the  suits  have  been  delayed  so  long  as  to  defeat 
the  lien  acquired  by  them,  does  not  entitle  a  grantee  to  recover  on  cove- 
nants of  warranty  and  against  incumbrances.*^  And  where  a  pew 
in  a  meeting-bouse  recently  built  was  transferred,  with  a  covenant 
that  it  was  free  from  all  incumbrances,  It  was  held  that  the  liability 
of  the  pew  to  an  assessment  to  defray  the  expenses  of  building  the 
meeting-house  was  not  an  incumbrance  within  the  meaning  of  the 
covenant** 

53.  Easements. — There  is  a  marked  tendency  in  modem  courts 
toward  a  moditication  of  the  former  rule  and  a  recognition  of  the 
fact  that  certain  public  or  visible  easements,  or  easements  beneficially 
affecting  the  land,  are  neither  in  contemplation  nor  effect  Incum- 

10.  Burr  v.  Lamaater,  30  Neb.  688,  390,  86  Am.  Dec.  114  and  notd;  George 
46  N.  W.  1015,  27  A.  S.  R.  428,  9  A.  Lowe  v.  Sinunons  Warehouse  Co., 
L.R.A.  637;  Hoffman  v.  Dickson,  65  39  Utah  395,  117  Pae.  874,  Ann.  Cu. 
Wash.  556,  118  Pac.  737,  Ann.  Caa.  1913E  246. 

1913B  869,  39  L.R.A.(N.S.)  67.  Note:  Ann.  Cas.  1913E  248.  Sea 

11.  Hendricks  v.  Stark,  37  N.  Y.  alao,  infra,  par.  79. 

106,  93  Am.  Dec.  549  and  note;  Nalle  13.  CaiBwell  v.  Habberzettle,  99  Tex. 

V.  Paggi,  (Tex.)  9  S.  W.  205, 1  L.R.A.  1,  86  S.  W.  738,  122  A.  S.  R.  597  and 

33  and  note.    See  aupra,  par.  23,  as  note. 

to  party  wall  agreements  nmning  with  14.  Greoi  v.  Tidball,  26  Wash.  338, 

the  land  generally;  and  par.  29,  as  67  Pac  84,  65  L.R.A.  879. 

to  when  such  agreements  are  deemed  16.  Barlow  v.  Saint  Nicholas  Nat. 

to  be  personal.  Bank,  63  N.  Y.  399,  20  Am.  Rep.  547, 

12.  McPike  v.  Heaton,  131  Cal.  109,  16.  Gtotthelf  v.  Stranahan,  138  N. 
63  Pac.  179,  82  A.  S.  R.  335;  Richard  T.  345,  34  N.  E.  286,  20  L.R.A.  465: 
V.  Bent,  59  111.  38,  14  Am.  Rep.  l';  17.  Robinson  v.  Bieree,  102  Tenn. 
Cocbran  v.  Guild,  106  Mass.  29,  8  428,  52  S.  W.  992,  47  L.R.A.  275. 
Am.  Rep.  296  (and  note  citing  au-  18.  Spring  v.  Tongue,  9  Mass.  28, 
thorities  to  the  same  and  a  contrary  6  Am.  Deo.  SQl. 

effect)  i  Blossom  «.  Van  Court,  34  Mo. 
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brances,  notwiihstandiag  the  academic  reason  given  by  some  of  the 
earlier  courts  especially,  that  the  right  of  the  public  to  an  easement 
over  land  is  inconsistent  with  that  exclusive  dominion  which  the 
owner  in  fee  claims  and  exercises  under  ordinary  circumstances.** 
And  so,  though  there  is  weighty  authority  that  a  visible  and  notorious 
easement  is  not  excepted  from  the  operation  of  a  covenant  against 
incumbrances,***  the  general  and  apparently  more  reasonable  rule  is 
now  firmly  established  that  the  existence  of  a  known  public  easement, 
as,  for  example,  a  public  highway  in  use,  does  not  constitute  an  incum- 
brance within  the  meaning  of  a  covenant  against  incumbrances.* 
The  reason  for  this  general  rule  as  to  public  highways  applies  also 
to  the  general  class  of  so-called  incumbrances  affecting  the  physical 
condition  of  the  land,  where  they  are  of  such  an  open,  visible  and 
notorious  character  that  the  parties  are  supposed  to  have  contracted 
with  reference  to  them;  *  the  theory  in  such  cases  being  that  when 
the  burden  is  apparent,  the  easement  is  impliedly  reserved.*  Bearing 
in  mind  that  an  incumbrance  is  deemed  to  be  any  right  or  interest 
which  diminishes  the  value  of  the  land,*  it  is  clear  that  no  easement 
should  be  regarded  as  an  incumbrance  to  an  estate  which  is  essential 
to  its  enjoyment  and  by  which  its  value  is  presumably  enhanced.' 


19.  Note:  Ann.  Cas.  1914D  1012-  Ann.  Cas.  1912D  1119;  Ann.  Cas. 
1016.  1914D  1012,  1013. 

20.  Beach  v.  Miller,  51  HI.  206,  2  2.  Desvergea  v.  Willis,  66  Ga.  516, 
Am.  Rep.  290;  Burk  v.  Hill,  48  Ind.  21  Am.  Rep.  289;  Sehurger  v.  Moor- 
52,  17  Am.  Rep.  731;  Lamb  v.  Dan-  man,  20  Idaho  97, 117  Pae.  122,  Ann. 
forth,  59  Me.  322,  8  Am.  Rep.  426;  Cas.  19120 1114,  36  L.R.A.(N.S.)  313; 
Prescott  V.  Williams,  5  Mete  (Mass.)  Newmyer  v.  Boush,  21  Idaho  iHB,  120 
429,  39  Am.  Dec.  688  and  note;  Kel-  Pae.  464,  Ann,  Cas.  19130  433;  Stuhr 
logg  «.  Malin,  50  Mo.  496, 11  Am.  Rep.  v.  Butterfield,  151  la.  736,  130  N.  W. 
426.  897,  36  L.R.A.{N.S.)  321;  Ireton  v. 

Notes:  30  L.R.A.(N.S.)  835;  36  Thomas,  84  Kan.  70,  113  Pac.  306,  32 
L.R.A.(N.S.)  314;  Xnn.  Cas.  1914D  L.R.A.(N.S.)  737;  Sandum  t).  Johnson, 
1016.  122  Minn.  368,  142  N.  W.  878,  Ann. 

1.  Van  Ness  v.  Royal  Phosphate  Co.,  Cas.  1914D 1007, 48  L.RA.(N.S.)  619; 
60  Fla.  284,  53  So.  381,  Ann.  Gas.  Goodman  v.  HeUig,  157  N.  C.  6,  72  S. 
1912C  647,  30  LJLA.(N.S.)  833  and  E.  866.  36  L.B.A.(N.S.)  1004;  Kute 
note:  Sandnm  «.  Johnson,  122  Minn.  v.  McCfune,  22  Wis.  628,  99  Am.  Deo. 
368,  142  N.  W.  878,  Ann.  Cas.  1914D  85  and  note. 

1007  and  note,  48  LJt.A.(N.S.)  619     Notes:  90  Am.  Dee.  89:  3  L.B.A. 
and  note;  KiUenv.  Funk,  83  Neb.  622,  789  ;   4  LJt.A.(N.S.)    309-321;  30 
120  N.  W.  189,  131  A.  S.  R.  658;  LJIJL.(N.S.)  840;  36  LJt.A.(N.8.) 
Whitbeck  v.  Cook,  16  Johns.  (N.  Y.)  314-316;  Ann.  Cas.  1912C  652;  Ann. 
483,  8  Am.  Dec.  272;  Huyek  v.  An-  Cas,  1912D  1119;  Ann.  Cas.  1913D 
drews,  U3  N.  T.  81,  20  N.  £.  681, 10  441;  Ann.  Gas.  1914D  1013. 
A.  S.  B.  432,  3  XaJ&Jl.  789  (when     3.  Bennett  «.  Booth,  70  W.  7a.  264, 
pablio  highways  are  excepted  in  a  73  S.  £.  909,  39  LJt.A.(N.S.)  618. 
statement  of  the  general  nue  as  oper-     Note:  36  L.B.A.(N.S.)  314, 
ating  against  all  incumbrances ).  4.  See  supra,  par.  48. 

Notes:  4  L.R.A.(N.S.)  317;  SO  5.  Sandnm  v.  Johnson,  122  Minn. 
L.BJL.(N.S.)  837;  10  Ann.  Cas.  1080  ;  368,  142  N.  W.  878,  Ann.  Cm.  19140 
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Accordingly,  it  has  been  held  that  where  on  easement  is  essential 
to  the  economic  enjoyment  of  the  lands  it  will  not  be  deemed  to  be  an 
incumbrance  within  the  meaning  of  that  term.  Instances  of  the 
application  of  this  principle  may  be  (uted,  such  as  a  drainage  ditch 
laid  out  though  not  constructed,"  a  public  storm-sewer,'  an  irrigation 
canal,^  or  a  levee.*  As  to  whether  the  existence  of  a  known  rail- 
road right  of  way  at  the  time  of  the  conveyance  constitutes  a  breach 
of  the  covenant,  although  the  same  general  reasons  as  ^ply  to  public 
highways  have  led  many  of  the  courts  to  the  conclusion  that  such 
easements  should  not  be  considered  as  incumbrances,**  the  present 
weight  of  authority  is  to  the  contrary  effect'*  Where  a  part  of  a 
building  situated  on  the  land  conveyed  encroached  on  a  public 
street,  and  where  the  fact  of  such  encroachment  was  not  known  to 
the  purchaser,  it  was  held  that  the  extension  of  the  highway  in 
such  case  constituted  a  breach  of  the  covenant  against  fncumDrances." 
In  general  a  private  right  of  way  is  deemed  to  be  an  incumbrance 
within  the  meaning  of  this  covenant,*'  and  especially  where  it  is  of 
a  nature  not  open,  visible  or  notorious.*^  As  to  such  a  light  of  way, 
the  rule  is  that  the  circumstance  that  the  grantee  knew,  at  the  time 
of  the  conveyance  to  him,  of  the  existence  of  the  easement^  cannot 
affect  the  operation  of  the  covenant** 


Warranty 

54.  In  GeneraL — The  covenant  of  warranty,  the  principal  one  in 
the  United  States,^*  is  an  agreement  by  the  warrantor  that  on  the 


1007,  48  L.R.A.(N.S.)  619  and  notei  Beaeh  c.  Miller,  51  lU.  206, 2  Am.  Rep. 
KiUen  «.  Funk,  83  Neb.  622,  120  N.  290;  KeUogg  v.  Malin,  60  Uo.  486, 11 
W.  189,  131  A.  S.  R.  658.  Am.  Rep.  426. 

Notes:  30  L.RJl.(N.S.)  834  ;  36  Notes:  3  L.R.A.  790  ;  30  L.R.A. 
L.RJi..(N.S.)  316.  (N.S.)  844;  Ann:  Cas.  1912C  651. 

6.  Stuhr  t).  Butterfleld,  151  la.  736,  12:  Trice  v.  Kayton,  84  Va.  217,  4 
130  N.  W.  897,  36  L.R.A.(N.S.)  321.  S.  E.  377,  10  A.  S.  R.  838. 

7.  First  Unitarian  Society  v.  Citizens  13.  Newmyer  v.  Roush,  21  Idaho  106, 
Sav.  &  Tr.  Co.,  162  la.  389, 142  N.  W.  120  Pac  464,  Ann.  Cas.  1913D  433; 
87,  51  L.R.A.(N.S.)  428.  Bailey  v.  Agawan  Nat.  Bank,  190 

8.  Schnrger  v.  Moorman,  20  Idaho  Mass.  20,  76  N.  E.  449,  112  A.  8.  R. 
97,  117  Pac.  122,  Ann.  Caa.  1912D  296,  3  L.R.A.(N.S.)  98. 
1114,36LJl.A.(N.S.)  313.  Notes:   4  L.R.A.(N.S.)    316;  30 

B.  Iretonv.  Thomas,  84  Kan.  70, 113  LJi.A.  (N.S.)  840;  48  L.R^.(N.S.) 
Pac.  306,  32  L.RA..(N.S.)  737.  619;  Ann.  Caa.  1913D  440. 

10.  Goodman  v.  Heilig,  157  N.  C.  6,  14.  Newmyer  ti.  Roush,  21  Idaho 
72  S.  E.  866,  36  L.R.A.(N.S.)  1004.      106,  120  Pac.  464,  Ann.  Cas.  1913D 

Notes:   30  L.R.A.(N.S.)  844;   48  433. 
L.R.A.(N.S.)  619;  Ann.  Caa.  1912C     15.  Notes:  4  LJRjL(N.S.)  818;  30 
652.  L.R.A.(N.S.)    840-«42;    Aim.  Cas. 

11.  Tuskegee  Land  &  Security  Co.  1913I>  441. 

V.  Birmingham  Realty  Co.,  161  Ala.     16.  Note:  47  Am.  Dee.  S73. 
542,  49  So.  378,  23  LJi.A.(N.S.)  992; 
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failure  of  the  title  which  the  deed  purports  to  convey,  either  for  the 
whole  estate  or  part  only,  he  will  malce  compensation  in  money  for 
the  loas  sustained; "  th^  covenant,  unless  qualified  by  the  contract^ 
in  terms,  is  a  protection  against  defects  of  title,  whether  they  result 
from  mistakes  of  law  or  mistakes  of  fact.^*  The  covenant  for  war- 
ranty and  that  for  quiet  enjoyment  are,  in  the  main,  identical,^' 
since  the  same  concurr^ce  of  circumstances  is  necessary  to  their 
breach."  They  equally  possess  the  capacity  of  running  with  the 
land,^  and  the  rule  of  damages  is  the  same  in  both.'  In  one  respect, 
however,  a  covenant  of  warranty  is  more  than  a  covenant  for  quiet 
enjoyment,  as  the  undertaking  in  the  former  is  to  defend,  not  the 
possession  merely,  but  the  land  and  the  estate  in  it.'  Where  war- 
ranty and  a  covenant  against  incumbrances  occur  in  the  same  instru- 
ment they  are  regarded  as  independent  covenants;  *  and  so  it  is  that 
warranty  does  not  by  itself  include  a  covenant  against  incumbrances,* 
nor  does  it  include  an  incumbrance  which  the  grantee  has  engaged  to 
discharge.'  Furthermore,  a  covenant  of  warranty  is  not  restricted 
nor  limited  by  a  restricted  covenant  against  incumbrances,  for  the 
reason  that  the  two  covenants  are  not  connected  covenants  of  the 
same  import,  or  directed  to  one  and  the  same  object.'  The  covenant 
of  warranty  and  that  of  seisin  are  also  regarded  as  independent  and 
not  as  equivalent  covenants.^  Another  form  of  covenant  which  is 
ordinarily  deemed  to  be  equivalent  to  the  covenant  of  warranty  is 
the  covenant  of  non-claim,  sometimes  employed  in  American  states.' 

17.  Phillips  V.  Reiehert,  17  Ind.  120,  1.  See  infra,  par.  56,  58. 
79  Am.  Dec.  463;  Wiggins  v.  Pender,  2.  See  infra,  par.  85, 100. 
132  N.  G.  628,  44  S.  E.  362,  61  L.R.A.     3.  Note:  82  A.  S.  R.  689. 

772;  King  v.  Kerr's  Adm'iB,  6  Ohio  4.  WiiUams  v.  O'Donnell,  225  Pa. 

154,  22  Am.  Dec.  777.  See  infra,  par.  St.  321,  74  AtL  205,  26  L.B.A.(N.S.) 

60  et  seq.,  breach  of  warranty.  1094  and  note. 

18.  Butcher  v.  Peterson,  26  W.  Va.  5.  Bostwick  «.  Williams,  36  111.  65, 
447,  53  Am.  Rep.  89;  Smith  v.  Ward,  86  Am.  Dec  385;  People's  Sav.  Bank 
66  W.  Va.  190,  66  S.  E.  234, 33  LiLA.  Co.  v.  Parisette,  68  Ohio  St.  460,  67 
(N.S.)  1030.  N.  E.  896,  96  A.  S.  R.  672. 

19.  Caldwell  v.  Kirkpatriek,  6  Ala.  6.  Allen  v.  Lee,  1  Ind.  58,  48  Am. 
60,  41  Am.  Dee.  36;  Bostwick  v.  Wil-  Dec.  352;  Brown  «.  ^taples,  28  Me. 
liamSf  36  m.  65,  86  Am.  Dee.  386  and  497,  48  Am.  Dee.  604. 

note;  Soott  v.  Kirkendall,  88  III.  465,  7.  Estabrook  «.  Smith,  6  Gray 
30  Am.  Rep.  562;  People's  Sav.  Bank  (Mass.)  572,  66  Am.  Dec.  445  and 
Co.  V.  Paneette,  68  Ohio  St.  450,  67  note. 

N.  E.  89&  96  A.  S.  R.  672;  West  Coast     8.  Scott  v.  EirkendaU,  88  HI.  486, 
Mfg.  &  Inv.  Co.  V.  West  Coast  Imp.  30  Am.  Rep.  562. 
Co.,  25  Wash.  627,  66  Pae.  97,  62    9.  Trail  v.  Eastman,  3  Mete.  (Mass.) 
L.R.A.  763.  121,  37  Am.  Dec  128  and  note;  Kim- 

Notes:  53  A.  S.  R.  IIS;  82  A.  8.  R.  baU  «.  Blaisden,  6  N.  H.  633,  22  Anb 
689.  Dec.  476. 

20.  Bostwick  v.  Williams,  36  Bl.  65,     Note:  37  Am.  Doc.  130. 
85  Am.  Dec.  385. 
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55.  History  of  Warranty. — ^Under  the  ancient  law  vrarranty  and 
hoiaage  were  reciprocal;  and,  originally,  warranty  was  a  simple  inci- 
dent of  tenure,  created  without  any  express  contract.  The  mere  act 
of  receiving  the  tenant's  hom^e  bound  the  lord  to  the  reciprocal 
duty  of  warranty  on  his  part.  These  principles  of  the  feudal  law 
were  established  long  before  the  introduction  of  deeds  as  a  mode 
of  transferring  real  property.  So  that  when  deeds  came  to  be  used 
for  the  purpose  of  authenticating  the  transfer  of  lands,  whether  they 
contained  the  technical  word  warrantizo  or  not^  a  warranty  was 
implied  from  the  use  of  the  word  dedi,  which  was  termed  tiie  word 
of  feoffment;  that  is,  before  transfers  came  to  be  made  by  written 
instruments,  the  mere  granting  of  a  fief  bound  the  giver  to  warranty. 
And  when  deeds  or  charters  came  into  use,  the  word  dedi,  the  essen- 
tial word  of  enfeoffment,  had  added  to  its  ordinary  meaning  all  that 
was  formerly  implied  by  the  act  of  enfeoffment  under  the  feudal  lew. 
This  seems  to  be  the  way  in  which  the  covenant  of  warranty  came 
to  be  implied  in  deeds.  As  early  as  the  year  1276,  the  statute  de 
bigamis  (4  Edw.  I.,  c.  6)  declared  what  should  be  the  force  and 
effect  of  certain  words  in  a  deed.  Under  this  statute  deeds  which 
contained  the  words  dedi  et  concesH,  without  reserving  homage,  or 
without  a  clause  containing  warranty,  of  lands  held  of  the  donors 
and  flieir  heirs  by  a  certain  service,  were  construed  so  as  to  bind  the 
donors  and  their  heirs  to  warranty,  and  in  this  the  statute  was  regarded 
merely  as  declaratory  of  the  common  law.**  While  warranty  of  title 
in  the  modern  sense  did  not  exist  at  common  law,  under  that  system 
what  has  been  termed  a  conventional  warranty  was  resorted  to  in 
practice,  which,  attaching  itself  to  the  estate  conveyed,  ran  along 
with  the  land  as  an  incident  to  It  for  the  benefit  of  the  succeesiTe 
owners.  The  effect  of  this  engagement  was  to  oblige  the  warrantor 
to  defend  the  estate  to  which  it  was  annexed,  into  whosesoever  hands 
it  went,  which  it  accomplished  by  estoppel  or  rebutter  when  the  attack 
came  from  the  warrantor  himself,  and  by  a  recovery  of  other  lands 
of  equal  value  upon  voucher  or  wcaranHa  chcartsc  when  the  attack 
came  from  a  stranger.  In  the  progress  of  time,  however,  other  modee 
of  transfer  were  introduced  under  the  statute  of  uses,  which  operrted 
upon  the  right  only.**  The  old  covenant  of  warranty  has  become 
obsolete  in  England,  and,  it  is  believed,  never  had  any  legal  exists 
ence  under  our  form  of  government;  the  introduction  of  personal 
covenants  into  modern  deeds  has  long  s^ce  superseded  this  mode  of 
conveyance.** 

10.  Weiser  «.  Weiser,  6  Watts  (Pa.  the  statute  of  uses. 


Notes:  32  Am.  Dec.  353;  17  33  Am.  Deo.  338;  Boas  v.  Tomer,  7 

(K.S.)  1179.  Ark.  132,  44  Am.  Dee.  631  and  note; 

11.  Dickson  v.  Desire,  23  Ifo.  151,  Rector  t.  Waugh,  17  Mo.  13,  67  Am. 
66  Am.  Dec.  661.   See  Tbusts,  as  to  Dec  251. 
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56.  Covenant  Rnns  with  Land. — The  covenant  of  warranty  is  a 

covenant  in  futwo  and  runs  with  land."  It  is  of  course  presupposed 
that  the  covenantor  has  title  in  order  to  create  a  covenant  of  war- 
ranty that  shall  run  with  the  land,^^  or  that  possession  passes  or  is 
taken  at  the  time  of  the  conveyance.'^  It  has  been  held,  where  a 
covenantee  in  a  deed  to  land  takes  possession  and  conveys,  that  a 
covenant  in  the  deed  to  him  will  pass  to  his  grantee  although  the 
covenantor  was  not  in  possession  at  the  time  of  thd  conveyance.'* 
While  there  is  strictly  technical  authority  to  the  effect  that  a  cove- 
nant of  warranty  in  a  deed,  which  passes  no  estate,  is  not  binding 
even  as  a  personal  covenant,'^  the  more  reasonable  rule  is  that  if  the 
grantor  has  not  title,  or  exceeds  his  authority — ^while  his  oorenant 
does  not  follow  the  land  it  should  be  regarded  at  least  as  a  per- 
sonal covenant.'*  If  the  immediate  vendor  has  a  covenant  of  war- 
ranty,  as  it  runs  with  the  land,  it  is  included  in  the  sale  of  his  title, 
notwithstanding  the  fact  that  he  declines  to  warrant  the  title  thus 
conveyed.  This  covenant  of  warranty  is  not  conveyed  by  a  succeed- 
ing covenant  of  warranty,  but  by  the  words  of  conveyance;  and  any 

13.  Prestwood  u.  McGowin,  128  Ala.  772;  King  v.  Kerr,  5  Ohio  154,  22  Am. 
267,  20  So.  386,  86  A.  S.  R.  136  and  Dec.  777;  Park  v.  Bates,  12  Vt.  381, 
note;  Logan  v.  Moulder,  1  Ark.  313,  36  Am.  Dee.  347;  Tillotsoa  v.  Prichard, 
33  Am.  Dec.  338;  Ross  «.  Turner,  7  GO  Vt.  94,  14  AU.  302,  6  A.  S.  E. 
Aric.  132,  44  Am.  Dec.  531;  Butler  e.  95  and  note;  West  Coast  Mfg.  &  Inv. 
Barnes,  60  Conn.  170,  21  AtL  419, 12  Co.  v.  West  Coast  Imp.  Co.,  ^  Wash. 
L.RA.  273;  Brown  v.  Metz,  33  111.  627,  66  Pac.  97,  62  L.R.A.  763. 
339,  85  Am.  Dee.  277  and  note;  Best-      Notes:  43  Am.  Dec.  507;  56  Am. 
wick  V.  Williams,  36  111.  65,  85  Am.  Hep.  167;  82  A.  S.  R.  68C-688;  2 
Dec  385;  Wead  «.  Larkin,  54  lU.  489,  L.K.A.  335;  15  Eng.  Eul.  Gas.  25L 
6  Am.  Bep.  149;  Birney  v.  Hann,  3     14.  Notes:  47  Am.  Dec.  693  ;  82  A. 
A.  K.  Marsh  (Ky.)  322, 13  Am.  Dec.  S.  R.  688.  And  see  aupra,  par.  18. 
167;  Ciunniina  v.  Kennedy,  3  Litt.     16.  Booth  v.  Starr,  1  Conn.  244,  6 
(Ey.)  US,  14  Am.  Dec.  45;  Fitsbugh  Am.  Dec  233;  Moore  v.  Merrill,  17 
V.  Croghan,  2  J.  J.  Marsh.  (Ky.)  429,  N.  H.  75,  43  Am.  Dee.  693. 
19  Am.  Dec  139;  Thom^  v.  Bland,     Notes:  82  A.  8.  B.  688,  689.  See 
91  Ky.  1,  14  S.  W.  955,  U  L.R.A.  supra,  par.  32,  as  to  estate  essential 
240;  Asher  Lumber  Co*  v.  Comett,  58  to  support  a  covenant  running  with  the 
S.  W.  438,  22  Ky.  L.  Hep.  669,  56  land. 

L.RA.  672;  Donnell  v.  Thompson,  10  16.  Wead  v.  Larkin,  54  111.  489,  5 
Me.  170,  25  Am.  Dec  216;  Baxter  o.  Am.  Bep.  149. 

Bradbuiy,  20  Me.  260,  87  Anu  Dec     17.  Locke  v.  Alexander,  9  N.  C.  156, 

49;  Brown  v.  Staples,  28  Me.  497,  11  Am.  Dec  750. 

48  Am.  Dec  504;  Moora  v.  MerrUl,     18.  Wallace  v.  Perelea,  109  Wis.  316, 

17  N.  H.  75,  43  Am.  Dec  593  and  86  N.  W.  371,  83  A.  S.  B.  898,  53 

note;  Snydam  v.  Jone^,  10  Wend.  Uft.A.  644. 

(N.  T.)  180,  25  Am.  Dec.  662;  Bank     Note:  82  A.  S.  B.  688,  689. 

of  Utica  V.  Merserean,  8  Barb.  Ch.  (N.     19.  Uygatt  t>.  Coe,  162  N.  T.  467, 

Y.)  528,  49  Am.  Dec  189;  Leonard  v.  46  N.  E.  949, 67  A.  8.  B.  621;  Wallace 

Clongh,  133  N.  Y.  292,  31  N.  £.  93,  «.  Pereles,  109  Wis.  S16, 85  N.  W.  371, 

16  L.RJ^.  305;  Wiggins  v.  Pender,  132  83  A.  S.  B.  898,  53  LJLA.  644.  See 

N.  C.  628,  44  S.  E.  362,  61  L.RJl.  also  aupn,  par.  32. 
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word  that  oonveyB  the  titi^  conveys  the  warranty  that  ihe  vendor 
holds,  because,  as  said,  it  runs  with  the  land,  and  is  transmitted  by 
the  conveyance ;  ^'^  and  where  the  covenantee,  in  a  deed  of  land,  takes 
poss^ion  and  conveys,  a  covenant  of  warranty  in  the  deed  to  him 
will  pass  to  his  grsmtee,  although  the  covenantor  was  not  in  posses- 
sion at  the  time  of  his  conveyance.^  The  effect  and  incidents  gener^ 
ally  of  covenants  running  with  the  land  are  elsewhere  considered; 
as  are  also  matters  relating  to  the  transf^  of  lands  subject  to  such 
covenants.* 

57.  Estate  and  CUims  to  Which  Warranty  Relates. — A  covenant 
of  warranty  attaches  only  to  the  estate  granted,  or  purported  to  be 
granted ;  for  example,  if  a  life  estate  only  is  expressly  conveyed,  the 
covenantor  warrants  nothing  more.*  It  does  not  pass  any  estate,^ 
or  enlarge  *  or  restrict  the  estate  conveyed.  The  obligation  in  a  gen- 
eral warranty  of  title  is  not  that  the  covenantor  is  the  true  owner, 
or  that  he  is  seised  in  fee,  with  right  to  convey,  but  that  he  will  defend 
and  protect  the  covenantee  against  the  rightful  claims  of  all  persons 
thereafter  asserted.*  The  rule  is  that  a  covenant  of  warranty  embraces 
an  easement  incident  or  appurtenant  to  the  property,  generally, 
whether  known  or  unknown,'  except,  however,  in  some  instances,  as 
where  the  casement  is  of  so  open  and  notorious  a  nature  that  the  con- 
tracting partis  must  have  known  of  it^  and  where  they  are  presumed 
to  have  contracted  with  reference  to  the  condition  in  which  the  land 

SO.  Thomas  v.  Bland,  91  Kj.  1, 14  S.  6.  Adams  v.  Ross,  30  K.  J.  L.  606, 
W.  056,  11  L.R.A.  240;  Brown  v.  82  Am.  Dee.  237  and  note;  Hull  «. 
Staples,  28  Me.  497,  48  Am.  Dec.  604;  Hull,  36  W.  Va.  166,  13  S.  E.  49, 
Bank  o£  Utica  v.  Morsereau,  3  Barb.  29  A.  8.  B.  800  and  note;  West  Coast 
Ch.  (N.  T.)  528,  49  Am.  Dee.  189.  Mfg.  &  Inv.  Co.  «.  West  Coast  Imp. 
1.  Wead  v.  Larkin,  54  in.  489,  6  Co.,  26  Wash.  627,  66  Pac.  97,  62 


2.  See  suprOf  par.  16  et  seq.,  as  to  6.  Green  v.  Irving,  54  Miss.  450,  28 
real  and  personal  covenants  generally;  Am.  Rep.  366;  West  Coast  Mfg.  ft  Inv. 
and  par.  36  gt  aeq.,  as  to  transfers  Co.  v.  West  Coast  Imp.  Co.,  25  Wash. 


3.  Reynolds  v.  Shaver,  59  Ark.  299,  ing  also  that  the  state  is  within  the 
27  S.  W.  78,  33  A.  S.  R.  36;  McAdams  terms  of  a  warranty  of  the  title  to  real 
V.  Bailey,  169  Ind.  618,  82  N.  E.  1057,  estate  against  "oU  persons  whatso- 
124  A.  S.  R.  240,  13  LJl.A.(N.S.)  ever"). 

1003;  Adams  v.  Ross,  30  N.  J.  L.  505,     7.  Note:  30  L.R.A.(N.S.)  839. 
82  Am.  Dec.  237  and  note;  West  Coast     In  this  respeet  it  has  heen  held  that 

Mfg.  &  Inv.  Co.  V.  West  Goa^t  Imp.  the  covenant  embraces  (in  the  absence 

Co.,  25  Wash.  627,  66  Pac.  97,  62  of  anything  t^;  the  contrary  appearing) 

L.RJL  763.  easements  necejssary  and  incidrat  to 

Notes:  83  A.  S.  B.  688  ;  2  LJt.A.  the  free  use  and  beneficial  enjoyment 

335;  15  Ann.  Cas.  1201.    See  supra,  of  titie  land  conveyed,  although  sadi 

par.  32,  as  to  the  rule  generally.  easements  are  not  expressly  mentioned 

4.  West  Coast  Mfg.  ft  Inv.  Co.  v.  in  the  deed.  Bowling  v.  Bnrton,  101 
West  Coast  Imp.  Co.,  25  Wash.  627,  N.  C.  176,  7  S.  B.  701,  2  LJIJL  285 


Am.  Rep.  149. 


L.R.A.  763. 


and  assignments. 


627,  66  Pae.  97,  62  L.R»A.  763  (hold- 


66  Pac.  07,  62  L.R.A.  763. 


and  note. 
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then  was.  As  has  been  seen,  such  a  burden  has  been  held  not  to 
constitute  a  breach  of  the  coveuant  against  incumbrances;^-  if  not 
a  breach  of  covenant  against  incwnbrauces,  a  fortiori  it  is  not  a  breach 
of  a  covenant  of  general  warranty,  which  relates  more  particularly 
to  the  tltie  than  it  does  to  incumbrances  *  A  covenant  of  warranty 
of  title  does  not  run  against  apparent  but  unfounded  titles  in  the 
land,  but  only  against  hostile  titles  superior  in  fact  to  that  of  the 
grantor  — a  rule  which  is  subject,  however,  to  an  exception  noted  in 
another  paragraph.^^  In  general  a  covenant  of  warranty  does  not 
cover  an  outstanding  inchoate  right  of  dower,**  but  dower  is  within 
the  covenant  if  the  right  has  advanced  beyond  the  inchoate  stage, 
as  where,  for  instance,  there  has  been  an  eviction  thereunder,  or  some- 
thing  equivalent  to  an  eviction,**  or  where  injury  has  been  suffered 
by  the  covenantee  by  reason  of  a  recovery  under  the  dovex  right*^ 

Quiet  Enjoyment 

58.  Definition,  Nature  and  Operation  of  Covenant — The  covenant 
of  quiet  enjoyment,  whether  express  or  implied,  only  means  that 
the  tenant  shall  not  be  evicted  or  disturbed  by  good  title  in  the  posses- 
sion of  the  demised  premises  or  some  part  thereof.*^  It  is  the  assur- 
ance to  the  covenantee  against  the  consequences  of  a  defective  title, 
and  of  any  disturbances  therefor,  and  if  he  be  lawfully  evicted  the 
grantor,  by  such  covenant,  stipulates  to  indemnify  him  at  all  events-. 
In  this  it  is  to  be  distinguished  from  the  covenant  for  delivery  of 
possession,  a  covenant  of  an  entirely  different  character  and  for  a 
different  purpose.**  To  constitute  a  covenant  for  quiet  enjoyment, 
no  precise  or  technical  language  is  required  by  law ;  any  words  which 
amount  to  or  import  an  agreement  to  that  effect  are  sufficient,  even 
though  tiiey  may  not  be  in  their  proper  place  in  the  instrument.*' 

8.  See  supra,  par.  53.  14.  Bostwick  v.  Williams,  36  HI.  65, 

9.  Bennett  v.  Booth,  70  W.  Ya.  264,  85  Am.  Dee.  385. 

73  S.  E.  909,  39  L.B.A.<N.S.)  618.        16.  Moore  v.  Weber,  71  Pa.  St.  429, 

10.  Thome  v.  Clark,  112  la.  548,  84  10  Am.  Rep.  708. 

N.  W.  701,  84  A.  S.  B.  356;  Hoffman  16.  MiUer  v.  Heller,  7  Seig.  ft  B. 

V.  Dickson,  65  Wash.  556,  118  Fac.  (Pa.  St.)  32, 10  Am.  Dee.  413. 

737,  Aim.  Caa.  1913B  869,  39  LJtA.  Note:  2  L.BA.  334. 

(N.S.)  67  and  note.  17.  Midgett  v.  Brooks,  34  N.  0. 146, 

Note:  Ann.  Caa.  1913B  874.  55  Am.  Dec.  405.   See  supra,  par.  3, 

11.  See  infra,  par.  86.  as  to  words. and  intention  generally. 
18.  Peoples  Sav.  Bank  Go.  v.  Pari-  Following  the  principle  stated  in  the 

sette,  68  Ohio  St.  460,  67  N.  E.  .896,  text,  a  elaose  in  a  deed  whidi  leeites, 

96  A.  S.  R.  672.  "To  have  and  to  hold  the  above- 

Note  :  49  Am.  Dee.  447.  described  piece  or  parcel  of  land,  ftee 

13.  Johnson  v.  Nyee,  17  Ohio  66,  and  dear  from  me,  my  beixs,  exeentors, 

49  Am.  Dw.  444.  administrators,  and  aasigns,  and  from 

Notes:  85  Am.  Dee.  387;  122  A.  S.  all  other  p^sona  whatsoever,  tmto 

B.  S60.  him,"  etc.,  constitutes  a  eovenant  for 
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The  covenant  for  quiet  enjoyment  extends  only  to  the  possession  and 
not  to  the  title,^^  runs  with  tiie  land,^'  and,  in  consequence,  ia  brok^ 
only  by  an  entry  and  ezpul^on  fromj  or  actual  disturbance  of,  such 

pcwsession.*** 

59.  Implied  Covenant  under  Leases. — Though  a  lease  may  not 

contain  an  express  covenant  for  the  quiet  possession  and  enjoyment 
of  demised  premises  during  the  term  thereof,  the  law  always  implies 
such  a  covenant;  *  as  it  also  imphes,  by  the  use  of  the  term  "demise," 
a  good  right  and  title  on  the  part  of  the  lessor  to  make  the  lease.' 
The  lessor  is  as  fully  bound,  by  the  implied  undertaJdng  that  the  lessee 
shall  have  the  undisturbed  possession  during  the  term  of  the  lease 
as  if  there  was  an  express  covenant  to  that  effect;  *  but  it  has  been 
held  that  the  word  "demise"  implies  a  covenant  for  title,  only  when 
there  is  no  express  covenant  inconsistent  with  such  a  construction.* 
Furthermore,  the  covenant  so  implied  is  limited  to  contracts  for  the 
possession,  and  hence  the  rule  does  not  apply  to  a  lease  of  lands  for 
life  which  is  in  the  nature  rather  of  an  estate  of  freehold  than  a  lease; ' 
nor  does  the  rule  apply  where  the  lease  for  any  reason  is  void,*  or 
as  f^ainst  a  person  who  is  incapable  of  covenanting  as  a  matter  of 

quiet  enjoyment.    Midgett  v.  Brooks,  680 ;  Baugher  v.  Witkins,  16  Md.  35, 77 

34  N.  C.  145,  55  Am.  Dec.  405.  Am.  Dec  279  and  note;  EUis  v.  Welch, 

18.  Whitbeck  «.  Cook,  15  Johns.  (N.  6  Mass.  246,  4  Am.  Dec.  122;  Mayor, 
Y.)  483,  8  Am.  Dee.  272  and  note;  etc.  of  New  York  r.  Mabie,  13  N.  Y. 
West  Coast  Mfg.  &  Inv.  Co.  v.  West  151,  64  Am.  Dec.  538  and  note;  Mack 
Coast  Imp.  Co.,  25  Wash.  627,  66  Pac.  v.  Patehin,  42  N.  Y.  167,  1  Am.  Bep. 
97,  62  L.R.A.  763.  506;  Edwards  «.  New  York  &  H.  K. 

Notes:  53  A.  S.  R.  U5,  118;  2  Co.,  98  N.  Y.  245,  50  Am.  Rep.  659; 
L.R.A.  334;  Ann.  Cas.  1913B  848.       Lanigan  t).  KiUe,  97  Pa.  St.  120,  39 

19.  Logan  u.  Moulder,  1  Ark.  313,  Am.  Rep.  797. 

33  Am.  Dec.  338;  Ross  «.  Turner,  7  Notes:  32  Am.  Dec.  356,  356  ;  63  A. 

Ark.  132,  44  Am.  Dec.  531  and  note ;  S.  B.  113.  As  to  leases  generally,  see 

Fitzhugh  r.  Croghan,  2  J.  J.  Marsh.  Landlord  and  Tenant. 

(Ky.)  429, 19  Am.  Dec.  139  and  note;  2.  Foster  u.  Peyser,  9  Cush.  (Mass.) 

Brook  V.  Black,  68  Miss.  161,  8  So.  242,  57  Am.  Dec.  43  and  note;  Crouch 

332,  24  A.  S.  R.  259,  11  L.B.A.  176;  t>.  Fowle,  9  N.  H.  219,  32  Anu  Dec 

Whitbeck  c.  Cook,  15  Johns.  (N.  Y.)  350  and  note. 

483,  8  Am.  Dec.  272;  Hunt  v.  Amidon,  Note:  53  A.  S.  R.  113.   See  supra, 

4  Hill  (N.  Y.)  345,  40  Am.  Dec.  283;  par.  11,  as  to  implied  covenants  gen- 

Boreei  v.  Lowton,  90  N.  Y.  293,  43  erally. 

Am.  Rep.  170;  SchwaUback  t».  Chicago  3.  Note:  53  A.  S.  R.  113. 

M.  &  St.  P.  R.  Co.,  69  Wis.  292,  34  4.  Line  d.  Stephenson,  4  Bing.  N. 

N.  W.  128,  2  A.  S.  R.  740  and  note.  Cas.  678,  5  Bing.  N.  Cas.  183, 14  Eng. 

Notes:  47  Am.  Dec.  571;  99  Am.  Rul.  Cas.  710  and  note. 

Dec.  168;  53  A.  S.  R.  115,  U8;  82  5. 'Black  c.  Gilmore,  9  Leigh  (Va.) 

A.  S.  R.  689.  446, 33  Am.  Dec  253. 

20.  See  t»/ra,  par.  61-63.  6.  Webster  v.  Conley,  46  BL  13,  92 
1.  Hayner  v.  Smith,  63  lU.  430,  14  Am.  Dec.  234. 

Am.  Rep.  124;  Avery  v.  Dougherty,  Note:  17  Am.  Rep.  63. 
102  Ind.  443,  2  N.  E.  123,  53  Am.  Hep. 
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fact.'  It  is  the  generally  accepted  rule  that  an  implied  covwant  for 
quiet  enjoyment  extends  only  to  the  landlord's  acts,  or  the  acts  of 
&ose  claiming  under  him  or  under  a  title  paramount,  and  does  not 
imply  any  warranty  against  the  wrongful  acts  of  strangera;®  and 
the  same  rule  genemlly  applies  where  the  <»venant  for  quiet  enjoy- 
ment is  express.'  But  it  has  been  said  that  a  covenant  for  quiet  enjoy- 
ment wipressly  applying  to  the  acts  of  "any  person,"  protects  even 
as  against  the  tortious  acts  of  strangers.^''  If  the  possession  of  the 
premises  is  withheld  by  a  wrongdoer,  the  remedy  of  the  lessee  is 
usually  against  the  wrongdoer,  and  not  against  the  lessor.^^ 

IX.  Bbrach 


Wmranty 

60.  In  General. — covenant  of  general  warranty,  being  prospec- 
tive in  its  naturei  is  broken  only  by  an  eviction  under  a  paramount 
title  existing  at  tiie<time  of  the  conveyance,  or  what  in  contempla- 
tion of  law  is  equivalent  to  an  eviction.'*  It  is  therefore,  in  Uiis 
respect,  unlike  a  covenant  of  seisin^'*  or  against  incumbrances,'* 
which  is  conaidered  to  be  broken  instantly  upon  the  execution  of  the 


7.  Foster  v.  Wilcox,  10  B.  L  443,  2  Am.  Deo.  34;  Dennis  v.  Heath,  U 
14  Am.  Bep.  698.  Smedes  &  M.  (Miss.)  206,  49  Am.  Dec. 

8.  Baugher  v.  WiUdns,  16  Md.  35,  51;  Webb  v.  Wheeler,  80  Neb.  438, 
77  Am.  Dee.  279  and  note;  Gardner  v.  114  N.  W.  636, 17  L.B^(N.S.)  1178 
Keteltas,  S  HiU  (N.  Y.)  330,  38  Am.  and  note;  Bank  of  Utiea  v.  Mersexeau, 
Dec  637;  Moore  v.  Weber,  71  Pa.  St  3  Barb.  Gh.  (N.  Y.)  S28, 49  Am.  Dee. 
429,  10  Am.  Rep.  708.  189;  Kent  v.  Weleh,  7  Johns.  (N.  Y.) 

Notes:  17  Am.  Rep.  63;  53  A.  S.  R.  268,  6  Am.  Deo.  266;  Wiggins  v.  Pen- 
113,  116;  2  L.B.A.  334;  42  L.B.A.  der,  132  N.  C.  628,  4  S.  E.  362;  61 
(N.S.)  776,  776.  L.RA.  772;  King  «.  Kerr,  6  Ohio  IM, 

9.  Note:  42  LJl.A.(N.S.)  776.         22  Am.  Dec.  777;  Johnson  v.  Nyce,  17 

10.  Note:  42  LJl.A.(N.S.)  775.         Ohio  66,  49  Am.  Dec  444  and  note; 

11.  Gardner  v.  Keteltas,  3  Hill  (N.  Feiriss  v.  Harshea,  Mart.  &  Y.  (Tenn.) 
Y.)  330,  38  Am.  Dec.  637  and  note.     48, 17  Am.  Dec.  782  and  note;  Ingram 

12.  Prestwood  v.  McGowin,  128  Ala.  v.  Morgan,  4  Homph.  (Tenn.)'  66,  40 
267,  29  So.  386,  86  A.  S.  B.  136  and  Am.  Dec.  626;  Wight  v.  Gottsehalk, 
note;  Logan  v.  Moulder,  1  Ark.  313,  (Tenn.)  48  8.  W.  140,  43  LJt.A.  189; 
33  Am.  Dec.  338  and  note;  Butler  v.  Morgan  v.  Haley,  107  Va.  331,  58  S. 
Barnes,  60  Conn.  170,  21  AU.  419, 12  K.  564,  122  A.  S.  R.  846  and  note,  13 
L.R.A.  273;  Davis  «.  Smith,  5  Ga.  274,  Ann.  Gas.  204,  13  LJt.A.(N.S.)  732; 
48  Am.  Dec.  279  and  note;  Martin  v.  Hoflbnan  v.  Dickson,  66  Wash.  556, 
Atkinson,  7  Ga.  228,  50  Am.  Dec.  403;  118  Pae.  737,  Ann.  Gas.  1913B  869, 
Bostwick  V.  Williams,  36  111.  65,  85  39  LJtJL.(N.S.)  67. 

Am.  Dec.  385  and  note;  Booker  v.  Bell,     Notes:  1  Am.  Dee.  9;  36  Am.  Dec. 

3  Bibb.  (Ky.)  173,  6  Am.  Dec.  641  and  352;  41  Am.  Dee.  37;  49  Am.  Dec. 

note;  Fitzhugh  v.  Croghan,  2  J.  J.  232  ;  21  L.R.A.(N.S.)  377  et  seq.;  3S 

Marsh.  (Ky.)  429,  19  Am.  Dec.  139  L.R.A.(N.S.)  976. 

and  note;  Kstabrook  v.  Smith,  6  Gray     IS.  See  infra,  par.  70. 

(Mass.)  572,  66  Am.  Dec.  445  and     14.  See  infra,  par.  78. 

note;  Emerson  v.  Minot,  1  Mass.  464, 
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conveyance  if  the  grantor  is  not  seised  or  an  incumbrance  exists. 
The  rule  deducible  from  all  the  authorities,  regardless  of  their  views 
as  to  what  facts  must  be  proved  to  show  an  eviction  or  its  equivalent, 
is  to  the  ^ect  that  there  must  be  a  union  of  acts  of  disturbance  and 
lawful  or  paramount  title  to  constitute  a  breach  of  a  covenant  of 
general  warranty.^'  There  is  a  clear  and  well  founded  distinction  in 
this  respect  between  a  general  covenant  of  warranty  against  the 
claims  or  acts  of  all  persons,  and  a  particular  covenant  against  the 
claims  or  acts  of  persons  therein  named;  and  whilst  it  is  held  that 
an  illegal  or  tortious  eviction  is  not  a  breach  of  a  general  covenant 
of  warranty  it  is  clearly  settled  that  such  an  eviction,  if  by  the  per- 
sons or  under  the  claims  named  in  the  covenant,  is  a  breach  of  special 
warranty  covenant.  Where,  therefore,  the  covenant  is  special,  it  fol- 
lows that  the  plaintiff  is  under  no  necessity  to  aver  that  the  eviction 
was  under  a  paramount  title,  much  less  that  the  title  had  been  tried.^* 
An  eviction,  in  order  to  be  effective  as  the  basis  of  an  action  for 
breach  of  covenant  of  warranty,  must,  of  course,  be  without  the  con- 
sent and  participation  of  the  grantee,  and  if  brought  about  through 
fraud  or  coUudon  on  his  part,  it  will  be  unavailing  to  him  in  an 
action  against  his  grantor  for  images  for  breach  of  warranty.^' 

61.  Necessity  for  Eviction  by  Legal  Process. — In  some  of  the  earlier 
cases  it  was  considered  that  an  eviction,  in  order  to  constitute  a  brracb 
of  a  covenant  of  general  warranty,  must*have  been  by  judicuil  proc- 
ess,** but  it  is  believed  that  the  requirement  of  judicial  proceeding 
has  not  existed  even  in  England  for  many  years,'"  and  it  is  now  well 
established  by  the  decisions  in  this  country  that  no  eviction  by  legal 
process  is  necessary ;  but  whenever  the  grantee  is  ousted  of  posses- 
sion by  one  having  lawful  right  to  the  property  paramount  to  the 
titie  of  the  grantor,  the  covenant  of  warranty  is  broken,  and  the 
grantee  may  sue.*    Thus,  for  instance,  where  the  premises  being 

16.  McOary  «.  Hasdsga,  39  Cal.  360,  Koto:  122  A.  S.  B.  855. 

2  Am.  Rep.  456;  Davis  v.  Smith,  6  Qa.  18.  Greenby  v.  Wilcocks,  2  Johns. 

274,  48  Am.  Dec.  279;  Barry  «.  Guild,  (N.  Y.)  1,  3  Am.  Dec.  379;  Kent  v. 

126  111.  439,  18  N.  E.  769,  2  LJ&.A.  Welch,  7  Johns.  (N.  Y.)  258,  5  Am. 

334;  Kmenon  v.  Mioot,  1  Mass.  464,  Dec.  266;  and  see  Cummins  v.  Ken- 

2  Am.  Deo.  34;  Suiget  v.  Arighi,  11  nedy,  3  Litt  (Ky.)  118,  14  Am.  Dee. 

Smedes  db  M.  (Miss.)  87,  49  Am.  Dee.  45. 

46  and  note;  Graenby  v.  Wilcocks,  2  19.  Green  v.  Irving,  54  Miss.  450, 

Johns.  (N.  Y.)  1,  3  Am.  Dec.  379  ;  28  Am.  Rep.  360. 

Parkinson  v.  Sheiman,  74  N.  Y.  88,  20.  McGaiy  v.  Hastings,  39  Cal.  360, 

30  Am.  Rep.  268;  King  v.  Kerr,  5  2  Am.  Rep.  456;  Booth  v.  Starr,  5 

Ohio  St.  164,  22  Am.  Dee.  777  and  Day  (Conn.)  275,  5  Am.  Dec.  149; 

note.  Hamilton  «.  Cutts.  4  Mass.  349,  3  Am. 

16.  Patton  V.  Kennedy,  1  A.  K.  Dee.  222;  Qreec  v.  Irving,  54  Miss. 
Marsh.  (Ky.)  389,  10  Am.  Deo.  744.  450,  28  Am.  Rep.  360. 

17.  Frix  V,  MUler,  115  Ala.  476,  22  Note:  122  A.  S.  R.  855. 

So.  146,  67  A.  S.  R.  57;  Davis  v.  1.  MeQary  v.  Hastings,  39  Cal.  360, 

Smith,  5  Ga.  274,  48  Am.  Dee.  279.  2  Am.  Rep.  456;  Scott  v.  Kirkendale. 

1148 


Digitized  by  Google 


7R.C.  Ifc 


COVENANTS 


vacant  the  right  owner  takes  possession,  it  is  held  that  the  existence 
of  a  better  title  with  an  actual  possession  under  it  is  of  itself  a  breach 
of  the  covenant.  The  purchaser  is  not  required  to  bring  an  unneces- 
sary action,  in  which  he  must  fail  to  recover  the  possession.'  The 
covenant  of  warranty  is  broken  by  the  entry  of  a  stranger  holding 
a  paramount  title  under  a  judgment  of  ejectment'  According  to 
some  authorities,  however,  a  judgment  in  ejectment,  unless  followed 
by  actual  eviction,  does  not  constitute  a  breach  of  the  covenant  of 
warranty,  but  the  eviction  or  turning  out  of  possession  is  caused  by 
entry  under  the  judgment,  either  with  or  without  execution.* 

62.  Constructive  Eviction  Generally. — In  consonance  with,  and  in 
furtherance  of,  the  doctrine  that  eviction  by  legal  process  is  not  neces- 
sary, it  is  now  generally  held,  at  least  in  this  country,  that  it  is  not 
necessary  that  there  should  be  an  actual  expulsion  of  the  grantee,  in 
order  that  he  may  have  an  action  on  his  covenant  of  warranty,  but 
that  he  may  voluntarily  yield  to  an  outstanding  paramount  title  when 
called  upon  to  do  so,  without  waiting  to  be  sued.*  It  is  not  neces- 
sary that  there  should  be  an  actual  dispossession  of  the  grantee  from 
the  land ;  it  is  sufficient  if  the  paramount  title  is  so  asserted  that  he 
must  yield  to  it  or  go  out,*  and  where  this  is  the  case,  it'  is  held  in 
most  of  the  states  that  the  covenaatee  may  purchase  or  lease  of  the 
true  owner,  and  this  will  be  considered  a  sufficient  eviction  to  con- 
stitute a  braach.'   He  then  no  longer  claims  under  hia  former  title. 

88  m.  465,  30  Am.  Rep.  562;  Hodges  50  Am.  Dec.  788  and  note;  Qieen  v. 
«.  Latham,  08  N.  G.  239,  3  S.  E.  495,  Irving,  54  Miss.  450,  28  Am.  Bep.  360; 

2  A.  S.  K.  333;  Fenisa  v.  Harsbea,  Drew  v.  Towle,  30  N.  H.  531,  64  Am. 
Mart.  &  T.  (Tenn.)  48,  17  Am.  Dec  Dec  309  and  note;  Gowdrey  v.  Coit, 
782;  Bead  v.  Staton,  3  Uayw.  (Tenn.)  44  N.  Y.  382,  4  Am.  Rep.  690;  Hodgee 
150,  9  Am.  Dec.  740  (holding  that  a  «.  Latham,  98  N.  G.  239,  3  S.  E.  495, 
warranty  of  title  in  a  diattel  is  broken  2  A.  S.  R.  333  and  note;  Morgan  v. 
whenever  the  purchaser  is  actually  die-  Haley,  107  Va.  331,  58  S.  E.  664,  122 
possessed  by  a  better  title,  whether  A.  S.  R.  846  and  note,  13  Ann.  Cas. 
there  is  a  recovery  at  law  or  not.)       204,  13  L.R.A.(N.S.)  732;  Wallace  v. 

2.  Hodg^  V.  Latham,  98  N.  G.  239,  Perelea,  109  Wis.  316,  85  N.  W.  371, 

3  S.  K.  495,  2  A.  S.  R.  333.  83  A.  8.  R.  898,  53  L.R.A.  644. 

3.  Tabb  v.  Binford,  4  Leigh  (Va.)  Notes:  33  Am.  Deo.  345;  17  L.R.A. 
132,  26  Am.  Dec.  317  and  note.  (N.S.)  1182. 

4.  Dennis  v.  Heath,  11  Smedes  ft  M.  6.  McGaiy  v.  Hastings,  39  Gal.  360, 
(Miss.)  206,4b  Am.  Dec  51;  Ferrissv.  2  Am.  Rep.  456;  Brooks  «.  Mohl,  104 
Harsbea,  Mart.  &  T.  (Tenn.)  48,  17  Minn.  404,  116  N.  W.  931,  124  A.  S. 
Am.  Dec.  782.  R.  629,  17  L.RJi..(N.S.)  U95;  Green 

Note:  122  A.  S.  R.  857.  v.  Irving,  54  Miss.  450,  28  Am.  Rep. 

5.  McGary  v.  Hasting^,  39  Cal.  360,  360  (stating  this  to  be  the  general  mle^ 
2  Am.  Rep.  456;  Scott  v.  Kirkendall,  though  not  so  in  Mississippi);  Ferrisa 
88  III.  466,  30  Am.  Rep.  662;  Donuell  v.  Harshea,  Mart.  &  Y.  (Tenn.)  48, 
V.  Thompson,  10  Me.  170,  25  Am.  Dec  17  Am.  Dec.  782  and  note. 

216  and  note;  Hamilton  v.  Gatts,  4     Note:  17  Am.  Dee.  788. 
Mass.  349,  3  Am.  Dee.  222  and  note;     7.  MeOary  v.  Hastings,  39  Gal.  360, 
George  o.  Putney,  4  Gush.  (Mass.)  351,  2  Am.  Rep.  466;  Hanson  v.  Bnekner, 
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So  far  as  that  title  is  concerned,  he  has  been  evicted,  and  is  in  under 
the  paramount  title.^  In  a  few  jurisdictions,  however,  it  is  held  tha^ 
while  in  such  case  he  may  maintain  assumpdt  for  the  money  expended 
in  the  purchase  of  the  outstanding  title,  he  cannot  sue  in  covenant 
for  a  breach  of  warranty.*  The  question  as  to  the  burden  of  proof 
where  the  covenantee  has  voluntarily  yielded  to  a  paramount  title, 
is  treated  elsewhere  in  this  article.'* 

63.  Assertion  of  Paramonnt  Title. — ^It  is  the  well  established  rule 
that  the  mere  existence  of  a  paramount  legal  title  which  has  never 
been  asserted  cannot  amount  to  a  breach  of  a  general  covenant  of 
warranty,'^  and  that  to  authorize  a  suit  by  the  covenantee  against 
the  covenantor  for  breach  of  a  general  warranty  of  title,  there  must 
have  been  some  hostile  assertion  of  the  paramount  title  to  which 
possession  was  yielded,  or  which  was  bought  in.'*  It  is  not  neces- 
sary that  a  suit  shall  have  been  instituted,  or  perhaps  even  threatened, 
but  it  is  essential  that  the  true  owner  shall  have  given  notice  id  some 
way  of  his  intention  to  assert  his  claim.  The  covenantee  cannot, 
merely  because  he  has  ascertained  that  some  other  person  holds  a 
title  superior  to  his  own,  abandon  that  possession  which  he  received 
from  the  covenantor,  and  demand  a  return  of  the  purchase  money. 
It  is  not  sufficient  that  he  shall  be  satisfied  that  the  outstanding  titie 
is  the  true  one,  and  if  asserted  cannot  be  resisted;  because,  in  point 
of  fact,  it  may  never  be  asserted,  or,  if  asserted  in  the  future,  the 
passage  of  time  may  have  so  ripened  his  possession  that  he  can  suc- 
cessfully combat  it  Good  faith,  therefore,  to  his  vendor  requires 
that  he  shall  stand  his  ground  until  in  some  way  he  is  called  upon 
to  surrender.  It  has  been  held  that  a  mere  conveyance  of  the  pant- 
mount  title  by  the  true  owner  will  not  ordinarily  amount  to  a  suffi- 
cient assertion  against  a  vendee  holding  under  a  defective  title,  to 
justify  an  abandonment  and  suit  by  him  on  his  covenants.  If,  how- 
ever, it  is  the  immediate  grantor  in  the  defective  conveyance  who  has 
made  a  subsequent  valid  conveyance,  his  vendee  under  the  first  deed 

4  Dana  (Ky.)  251,  29  Am.  Dee.  401;  2  Am.  Sep.  466. 

Donnell  v.  Thompson,  10  Me.  170,  26  Note:  14  Am.  Dee.  63. 

Am.  Dec.  216  and  note;  Brooks  v.  9.  Gieen  «.  Irring,  54  Hibb.  460, 

Hohl,  104  Minn.  404,  116  N.  W.  931,  28  Am.  Rep.  360. 

124  A.  S.  R.  629,  17  LJl.A.(N.S.)  10.  See  infra,  pa,  126. 

1196;  Dmry  v.  Shmnway.  1  D.  Chip.  11.  Soott  v.  Kirkendall,  88  IU.'466, 

(Vt.)  110, 1  Am.  Dec  704;  Moigan  v.  30  Am.  Rep.  562:  Hodges  v.  Latham, 

Haley,  107  Va.  331,  58  S.  E.  664, 122  98  N.  C.  239,  3  S.  £.  405,  2  A.  S.  R. 

A.  S.  R.  846  and  note,  13  Ann.  Cas.  333. 

204, 13  L.R.A.(N.S.)  732;  West  Coast  Notes:  122  A.  S.  R.  866;  17  L.RJL. 

Mfg.,  etc.,  Co.  V.  West  Coast  Imp.  Co.,  (N.S.)  1170-U82. 

25  Waah.  627,  66  Pac.  97,  62  LJI.A.  12.  Seott  v.  Eii^daU,  88  lU.  466, 

763.  30  Am.  Rep.  662;  Oreea  o.  Irving, 

Notes:  14  Am.  Deo.  53;  41  Am.  54  Miss.  450, 28  Am.  Rep.  360.* 

De&  38;  17  LJLA.(N.8.)  U82.  Note:  122  A.  S.  R.  856. 

8.  McGary  u.  Hastings,  39  Cel.  360, 
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might  abandon  and  bring  suit;  and  in  such  case  the  covenantor  would 
not  be  allowed  to  say  that  there  had  been  no  hostile  assertion  of  the 
true  title,  because  his  act  would  amount  to  a  disaffirmance  and  annul- 
ment of  the  only  title  the  vendee  had.*'  Where  the  paramount  title 
to  the  land  in  controversy  is  in  the  United  States,  and  liable  to  entry 
and  settlement  under  the  homestead  laws  of  the  government  to  all 
who  possess  the  proper  qualification,  that  of  itself  has  been  held  to 
be  such  a  hostile  assertion  of  the  paramount  title  as  will  authorize 
the  grantor  to  submit  voluntarily  to  it;  and  when  a  grantee  in  a 
deed  of  land  which  is  open  to  entry  and  settlement  as  a  part  of  the 
public  domain,  purchases  the  paramount  title  of  the  United  States, 
this  is  a  constructive  eviction  entitling  him  to  sue  on  the  grantor's 
covenant  of  wamnty.^'  A  grantee  by  warranty  deed  executed  by 
a  private  person  to  lands  owned  by  tiie  United  States  cannot  take 
possession  without  becoming  a  wrongdoer,  and  is  not  required  to  take 
or  attempt  to  take  possession,  and  his  right  of  action  accrues  immedi- 
ately to  recover  for  a  breach  of  the  warranty  not  dependent  on  evic- 
tion or  any  future  event**  So  a  grant  or  sale  of  land  by  a  state, 
while  holding  the  paramount  title,  has  been  held  to  be  such  a  hostile 
assertion  of  that  tiUe  as  will  justify  persons  in  possession  under 
defective  titles  in  treating  it  as  an  eviction,  abandoning  possession, 
and  suing  their  covenantors.  This  holding  is  based  on  tiie  fact  that 
ordinarily  such  sale  is  the  only  way  in  which  the  state  can  assert 
its  titie.  Its  impersonal  character  renders  it  impossible  for  the  state 
to  make  demand  of  possession,  nor  could  it  be  surrendered  to  it  save 
by  leaving  the  land  unoccupied.*'  In  a  few  cases  the  question  whether 
or  not  the  right  of  a  third  person  to  remove  fixtures  will  breach  cove- 
nants in  a  deed  not  expressly  excepting  such  fixtures  has  arisen,  and 
these  hold  that  the  removal  under  such  a  right  constitutes  a  breach 
of  the  covenants.  The  question  whether  the  mere  existence  of  such  a 
right  unexercised  will  constitute  a  breach  of  a  covenant  seems  to  have 
arisen  in  but  one  instance,  wherein  it  was  said  that  the  right  of  action 
for  breach  of  a  covenant  of  warranty  of  titie  does  not  accrue  until 
the  owner  of  the  paramount  titie  has  exercised  his  right  of  ownership 
to  the  prejudice  of  the  grantee,** 

64.  Entry  under  Right  of  Eminent  Domain. — As  a  rule  an  entry 
on  land  under  the  right  of  eminent  domain  is  not  an  entry  or  evic- 
tion contemplated  and  provided  against  by  a  covenant  of  warranty 
,or  quiet  possesion  contained  in  the  deed  to  the  land,  and  hence  does 

13.  Green  v.  Irving,  54  Miss.  460,  So.  252,  42  A-  S.  R.  486. 

28  Am.  Rep.  360.  •  17.  Green  v.  Irving,  64  Miss.  450, 

14.  Note:  122  A.  S.  E.  857.  28  Am.  Rep.  360;  West  Coast  Mfg., 

15.  McGary  tJ.  Hutingi,  39  Cal.  360,  etc.,  Co.  v.  West  Coast  Imp.  Co.,  25 
2  Am.  Rep.  456.  Wash.  627,  66  Pac.  67,  62  LJIA.  763. 

Note:  122  A.  S.  R.  859.  18.  Note:  35  L.R.A.(N.S.)  978,  977. 

16.  Ferey  v.  Jones,  71  Miaa.  647, 16 
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not  breach  those  covenants.'*  The  title  acquired  by  a  sovereign  pow« 
by  the  exercise  of  eminent  domain  proceedings  is  an  independent  titiv 
and  is  not  derived  from,  through,  or  under  the  original  owner  of 
the  property,  within  the  meaning  of  a  covenant  in  a  deed  warranting 
the  title  against  the  claims  of  "all  persons  claiming  by,  through,  or 
under  the  grantor." 

65.  Outstanding  Mortgage,  Tax  or  Other  Lien. — The  existence  of  a 
mortgage  on  the  premises  is  held  not  a  breach  of  covenants  of  war- 
ranty, so  long  as  no  steps  are  taken  to  enforce  it*  But  an  entry  by 
the  mortgagee  upon  breach  of  condition,  although  without  actual 
ouster,  is  held  a  sufficient  eviction  to  work  a  breach  of  warranty,* 
as  is  the  payment  by  the  grantee  of  a  mortgage  against  which  he 
could  not  make  any  legal  defense,  for  the  purpose  of  preventing  an 
actual  eviction.'  The  foreclosure  of  a  mortgage,  followed  by  an 
eviction,  is  a  breach  of  covenants  of  warranty,*  and  eviction  under 
foreclosure  of  a  mortgage  existing  on  property  at  the  time  it  is  con- 
veyed with  a  covenant  of  general  warranty  gives  a  remote  grantee 
a  right  of  action  on  the  covenant,  notwithstanding  there  were  other 
covenants  in  the  deed  which  would  have  given  the  immediate  grantees 
a  right  of  action  because  of  the  incumbrance  as  soon  as  the  deed 
was  executed.'  When  a  judgment  in  foreclosure  is  recovered  the 
covenantee  may  purchase  the  outstanding  title,  or  when  the  fore- 
closure sale  is  had  he  m&y  purchase  thereat,  and  then  ajie  for  a  breach 
of  warranty;  •  and  it  has  been  held  that  a  foreclosure  is  an  eviction, 
where  tlie  grantee  buys  and  sells  his  bid  to  a  third  person,  to  whom 
he  surrenders.'  Where  a  grantee  under  a  warranty  deed,  having 
assumed  to  pay  a  mortgage  on  the  premises  as  part  of  the  considera- 
tion, is  evicted  by  paramount  title,  the  holder  of  the  mortgage  can- 
not enforce  the  covenant,*  but  one  who  takes  a  deed,  assuming  to 
pay  a  purchase-money  mortgage  existing  on  the  granted  premises 
as  part  of  the  consideration,  cannot  dispute  the  validity  or  considera* 
tion  of  the  mortgage,  and  cannot  set  up  failure  of  titie  until  actual 
eviction  or  surrender  to  a  paramount  liUe.*  An  eviction  in  pursu- 

19.  Note:  10  Aim.  Cas.  1079,  1080.  5.  Williams  ti.  O'Donnell,  225  Pa.  St. 

20.  Weeks  u.  Grace,  194  Mass.  296,  321,  74  Ati.  205,  26  L.R.A.(N.S.) 
80  N.  E.  220,  10  Ann.  Cas.  1077,  9  1094  and  note. 

L.R.A.(N.S.)   1092  and  note.    See  6.  Collier  o.  Cowger,  52  Ark.  322, 12 

Eminent  Dokaik,  for  the  principles  S.  W.  702,  6  L.R.A.  107;  Scoggin  v. 

generally.  Hudgins,  78  Ark.  531,  94  S.  W.  684, 

1.  Note:  122  A.  S.  R.  859.  115  A.  S.  R.  60. 

2.  Fumas  v.  Durgin,  U9  Mass.  500,  Note:  122  A.  S.  R.  859. 

20  Am.  Rep.  341.  7.  Cowdrey  v.  Coit,  44  N.  T.  382, 

Note:  122  A.  S.  R.  859.  4  Am.  Rep.  690. 

3.  Estabrook    v.    Smith,    6    Gray  8.  Dunning  v.  Leavitt,  85  N.  Y.  30, 


(Mass.)  572,  66  Am.  Dec.  445. 
Note:  122  A.  S.  R.  859. 
4.  Note:  122  A.  S.  R.  859. 


39  Am.  Dec.  617. 


9.  Parkinson  ti.  Sherman,  74  N.  T. 
88,  30  Am.  R^.  268. 
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anos  of  lights  accruing  under  a  tax  lien  amounts  to  a  breach  of 
varranty.  And  where  a  vendor  fails  to  pay  taxes  as  his  covenant 
of  warranty  obligates  him  to  do,  the  vendee  may  pay  off  the  tax 
lien  immediately  on  default  and  recover  the  amount  thereof  from 
the  vendor.*^ 

66.  Possession  by  Adverse  Claimants. — The  impossibility  of  a 
grantee's  obtaining  possession  of  the  land  conveyed  will  support  aa 
action  for  breach  of  the  covenant  of  warranty,  without  proving  a 
technical  eviction.^*  Such  a  covenant  secures  to  the  grantee  a  legal 
entry  as  well  as  an  enjoyment  of  the  premises;  and  if  at  the  time 
the  deed  is  executed  the  premises  are  in  the  poeseeaion  of  third  per- 
sons claiming  adversely  under  a  superior  tiUe,  the  covenant  is  brokMi 
when  made,  without  any  further  acts  of  the  parties,"  and  it  has  been 
held  that  evidence  of  the  vendee's  possession  as  tenant  of  an  adverse 
holder,  when  the  deed  to  him  was  made,  is  not  admisaibU  for  the 
vendor  in  an  action  for  breach  of  covenant  of  title;  because  knowledge 
by  both  parties  of  an  adverse  holding  and  want  of  fraud  does  not 
r^ieve  the  vendor  from  liability  to  make  good  his  covenant^'  In  the 
ev^t  that  the  grantee  never  obtained  possession  because  of  the  adverse 
occupancy  of  third  persons,  a  judgment  against  him  in  his  action 
of  ejectment  against  them  is  equivaJent,  as  an  eviction  to  sustain  an 
action  for  breach  of  warranty,  to  a  judgment  recovered  against  him 
when  in  possession,  in  a  suit  brought  by  adverse  claimants.'*  Wher^ 
howevM,  the  paramount  tiUe  is  in  the  warrantor,  and  the  adverse 
possession  is  tortious,  there  is  no  eviction,  actual  or  constructive^  and 
no  action  will  lie.^* 

67.  Easements  and  Servitudes. — It  is  well  settied  that  a  covenant 
of  general  warranty  is  broken  where,  at  the  time  of  its  execution, 
third  persons  have  an  easement  over  the  premises  which  interferes 
with  the  covenantee's  enjoyment  or  possession  of  some  portion  of  the 
land,'*  irrespective  of  tiie  grantee's  knowledge  of  th«  existence  of 

10.  Note:  122  A.  S.  R.  860.   Aa  to  189,  60  Am.  Dec.  459. 

recovery  of  amount  paid  id  taking  np  li.  Cmumma  «.  Kennedy,  8  Idtt. 

iseambrajioes  generally,  see  u»/ra,  par.  (Ky.)  118, 14  Am.  Dee.  45. 

104.  Note:  122  A.  8.  B.  858. 

11.  Park  t>.  Bates,  12  Vt  381,  36  16.  Peteis  «.  Bowman,  98  U.  S.  66. 


12.  Peters  v.  Bomnan,  93  U.  8.  66,     16.  Newmyer  v.  Boash,  21  Idaho 
26  U.  S.  (L.  ed.)  91;  CaldweU  v.  Kirk-  106,  120  Pae.  464,  Ann.  Cas.  1913D 
Patrick,  6  Ala.  60,  41  Am.  Dee.  36  and  433  and  note;  Lamb  v.  Daoforth,  59 
note;  Prestwood  v.  IfcOowin,  128  Ala.  Me.  322,  8  Am.  Bep.  426;  Sandnm  «. 
267,  29  So.  386,  86  A.  8.  B.  136;  Mo-  Johnson,  122  Minn.  368,  142  N.  W. 
Gary  v.  Hastings,  39  Cal.  360,  2  Am.  878,  Ann.  Cas.  1914D  1007,  4S  LJI.A.  ■ 
Bep.  456;  Dennis  «.  Heath,  11  Smedes  (N.S.)  619  and  note, 
ft  M.  (Miss.)  206,  49  Am.  Deo.  51     Notes:  122  A.  S.  R.  860  ;  30 
and  note.  (N.6.)  842.  And  see  genezmUy,  BUn*. 

NoU:  122  A.  S.  B.  859.  itxtrsa;  Pkivatb  WAxa, 

IS.  Abeznatlv  v.  Boazman,  21  Ala. 

B.  at  Vol  YILr-n.  1163V 


Am.  Dec  347. 


25  U.  8.  (L.  ed.)  91. 
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each  easement.^^  Thus,  for  instance,  it  has  been  fcdd  that  a  cove- 
nant of  warranty  of  title  in  a  deed  conveying  a  tract  of  land  on  which 
is  situated  a  mill  and  dam  embraces  (in  the  absence  of  anythiDg 
to  the  contrary  appearing)  an  easement  claimed  by  the  grantor,  as  to 
ponded  water  occasioned  by  such  dam,  or  back  water  tiierefrom  on 
an  adjoining  tract  of  land  of  another  person,  and  like  easements 
necessary  and  incident  to  the  free  u^  and  beneficial  enjoyment  of 
the  mill  and  dam  conveyed,  although  such  easements  are  not  expressly 
mentioned  in  the  deed;  and  the  grantee  may  maintain  an  action 
for  breach  of  the  covenant  in  respect  to  such  easements.^*  As  to 
whether  or  not  the  existence  of  a  public  highway  over  the  premises 
conveyed  ia  a  breach  of  a  covenant  of  general  warranty,  the  authori- 
ties are  not  in  harmony,  some  of  them  holding  that  in  alt  cases  a 
public  highway  is  an  incumbrance,  within  the  meaning  of  the  usual 
covenants  in  a  warranty  deed,  for  the  reason  that  its  existence  deprives 
the  owner  of  that  exclusive  dominion  over  the  land  to  which  he  is 
entitled.'*  Other  decisions,  however,  maintain  the  doctrine,  which, 
it  ia  believed,  is  supported  by  the  better  reasoning,  that  the  fact  that 
a  part  of  land  conveyed  with  covenant  of  warranty  was,  at  the  time 
of  conveyance,  a  highway,  and  used  as  such,  is  not  a  breach  of  the 
covenant  for  the  reason  that  the  grantee  must  be  presumed  to  have 
known  of  the  existence  of  the  public  easement,  and  purchased  upon 
a  consideration  in  reference  to  the  ^tuation  in  that  respect."  Even 
where  this  doctrine  prevails  it  has  been  held  that  the  existence  of  a 
public  easement,  such  as  a  right  of  way  for  a  public  street,  when 
the  grantee  has  no  notice  of  the  right  to  such  easement,  and  there 
was  no  indication  of  a  highway  or  street  on  the  property  at  the 
time  of  his  purchase,  ia  a  breach  of  a  covenant  of  warranty.^  It  has 
been  held  tiiat  the  existence  of  a  railroad  across  land  at  the  time 
of  its  conveyance  by  a  deed  binding  the  grantor  to  warrant  and 
forever  defend  the  title  against  all  persons  lawfully  claiming  the  same 
does  not  constitute  a  breach  of  the  covenant  irrespective  of  whether 
it  be  considered  as  one  of  general  warranty  and  equivalent  to  one 

17.  NoU:  30  L.R.A.(N.S.)  84&-«42.  (N.S.)  833  and  note;  Newmyer  * 

18.  Bowling  V.  Buiton,  101  N.  C.  Roush,  21  Idaho  106,  120  Pac  464, 
176,  7  S.  £.  701,  2  hUA,  286  and  Ann.  Cas.  1913D  433  and  note;  San- 
note,  dnm  V.  Johnson,  122  Minn.  368»  142 

19.  liamb  «.  Danforth,  59  Me.  322,  N.  W.  878,  Ann.  Cas.  1914D  1007,  4S 
8  An.  Rep.  426;  Sandum  v.  Johnson,  L.R.A.(N.b.)  619  and  note;  Hymes 
122  Minn.  368,  142  N.  W,  878,  Ann.  v.  Eatey,  116  N.  Y.  501,  22  N.  E.  1087, 
Cas.  19141)  1007,  43  L.R.A.(N.S.)  619  15  A.  S.  R.  421  and  note.  And  see 
and  note  (stating  this  to  be  the  rule  aupra,  par.  63,  where  the  subject  of 
in  a  number  of  statas  but  not  in  Mm-  easements  as  incumbrancea  ia  fully 
aesota.)  treated.   See  also  HiQhwats. 


SO.  Van  Kess  v.  Royal  Phosphate  22  N.  £.  1087,  Ifi  A.  S.  B.  421  and 
Co.,  60  Fla.  284, 63  So.  381,  30  L.R.A.  note. 
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for  quiet  enjoyment,  or  wheiher  it  be  regarded  as  embracing  all 
the  common-law  covenants,  the  ground  being  that  since,  as  the  rail- 
road was  perfectly  obvious,  it  must  have  been  in  the  minds  of  the 
parties  at  the  time  of  the  conveyance.*  By  the  grant  of  a  lot  and 
all  the  rightSf  "privileges,  appurtenances  and  advantages  to  the  same 
belonging  or  in  anywise  appertaining,"  is  passed  the  easement  of 
light  and  air  as  to  windows  previously  opened  toward  another  lot  of 
th^  grantor;  and  the  existence  of  the  easement  and  the  enjoyment 
thereof  by  tiie  grantee  is  no  breach  of  a  special  warranty  contained 
in  a  subsequent  deed  of  the  other  lot  to  another  grantee.' 

68.  Ass^[nment  of  Dower. — A  covenant  of  warranty  covers  a 
claim  for  dower;  and  an  assignment  or  recovery  of  dower  has  been 
held  to  be  a  su£5cient  eviction  to  sustain  an  action  for  breach 
of  such  covenant.*  It  has  been  decided,  however,  that  a  covenant  of 
warranty  is  not  broken  by  a  personal  decree  for  a  sum  in  full 
of  dower,  to  be  enforced  by  execution;  though  it  might  have  been 
otherwise  if  dower  had  been  set  off  by  metes  and  bounds,  and  the 
widow  put  in  possession,  or  had  dower  been  assigned  as  of  rents,  issues, 
and  profits,  and  made  a  charge  upon  the  land> 

69.  Partial  Eviction. — ^To  constitute  an  eviction  which  will  operate 
as  a  breach  of  covenants  of  warranty,  the  ouster  need  not  be  frdm 
the  entire  premises,  but  from  part  only  of  them.  The  assertion  and 
establishment  of  a  paramount  title  in  common  to  a  part  of  the  prem- 
ises are  equivalent  to  an  eviction  to  that  extent,  for  the  reason  that 
the  possession  of  one  tenant  in  common  is  the  possession  of  all,  and 
the  cotenant,  establishing  a  paramount  title  under  the  a^rtion  of 
his  rights,  is  thereby  invested  with  the  possession  of  that  undivided 
part,  without  an  actual  ouster  of  his  cotentuit.  Accordingly  wlure  a 
judgment  is  recovered  in  partition  proceedings,  and  ^e  grantee  pur^ 
chases  the  interest  of  the  adverse  owner  to  protect  his  tiUe,  he  may 
recover  from  his  grantor  as  for  a  breach  of  warranty.*  Actual  occu- 
pancy of  a  part  of  an  entire  tract  of  wild  land  described  in  a  deed 
ia  constructive  occupation  of  the  whole,  but  ouster  from  such  actual 
occupancy  is  not  eviction  from  the  constructive  possession  of  the  rest* 

Seisin 

70.  In  General. — ^Although  there  is  some  conflict  of  opinion  as  to 
whether  a  covenant  of  seisin  is  considered  to  be  a  purely  personal 

S.  Van  NesB  «.  Boyal  Phosphate  L.B^.(N.S.)  1182. 

Co.,  60  Fla.  284,  53  So.  381,  30  L.R.A.  6.  Johnson  v.  Nyoe,  17  Ohio  86y  « 

(N.S.)  833  and  note;  and  see  genially,  Am.  Dee.  444. 

RAnAOADB.  6.  Note:  122  A.  S.  B.  855. 

8.  James  «.  Jenkins,  34  lid.  1,  6  7.  Qreen  v.  Irving^  61  Uin.  450^ 

Am.  Rep.  300.  28  Am.  Bep.  360. 
.    4.  Notes:  122  A.  S.  R.  860;  17 

1165 


Digitized  by 


COVENANTS 


7B.au 


covenant  or  one  running  with  the  land,  and  whether  sach  a  cove- 
nant is  deemed  to  mean  that  the  covenantor  is  seised  of  an  indefeasible 
estate,  or  is  held  to  be  answered  by  the  transfer  of  an  actual  seisin, 
under  color  of  title,'  it  is  well  established  by  the  great  weight  of 
authority  that  a  covenant  of  seisin  runs  in  the  present  in  reference 
to  the  date  of  the  deed,  in  contradistinction  to  a  covenant  of  war- 
ranty, or  for  quiet  enjoyment,  which  runs  in  the  prospective,  and 
that,  in  the  event  of  its  not  being  true  when  made,  th^e  is  a  breach 
of  it  eo  instanti,  as  soon  as  the  deed  is  made  and  delivered,  and  an 
immediate  right  of  action  accrues  to  the  vendee  for  its  breach,  and 
the  rights  of  tiie  parties  must  be  determined  by  the  condition  of  the 
title  at  the  date  of  the  covenant.'  Where  the  covenant  of  seimn 
axprmsly  stipulates  or  is  construed  as  meaning  that  the  grantor  is 
seised  in  fee  of  an  indefeasible  tiUe  to  the  property  conveyed,  the 
existence  of  a  paramount  titie  will  amount  to  a  technical  breach 
without  eviction  So  also,  in  those  jurisdictions  where  the  covenant 
is  satisfied  by  the  possession  of  tiie  covenantor  under  color  of  title, 
it  is  usually  held  that  if  the  covenantor  has  neither  title  nor  posses- 
Bon  his  covenant  is  broken  without  proof  of  eviction.^"  Many 
courts,  however,  hold  that  while  the  existence  of  a  paramount  titU 
is  a  Bi^cient  breach  of  the  covenant  of  seisin  to  enable  the  covenantee 
to  maintain  an  action  because  thereof,  yet  he  is  limited  in  his  recov- 

8.  For  a  fall  treatmeat  of  the  nature  407,  2  Am.  Dec.  354;  Qzeenhj  «. 

and  e£Eect  of  covenants  of  aeiain,  see  Wileoeks,  2  Johns.  (N.  Y.)  1,  3  Am. 

mpra,  par.  45  et  seq.  Dec.  379;  Morris  v.  Phelps,  5  Johns. 

8.  Prestwood  «.  HcQowin,  128  Ala.  (N.  Y.)  49,  4  Am.  Deo.  323;  Eames 

267,  29  So.  386,  86  A.  S.  R.  136;  Lo-  v.  Armstrong,  146  N.  C.  1,  59  S.  £. 

gan  V.  Moulden,  1  Ark.  313,  33  Am.  .165, 125  A.  S.  B.  436  and  note;  Baek- 

I>ec  338;  Boss  v.  Turner,  7  Ark.  132,  us  «.  McCoy,  3  Ohio  211, 17  Am,  Dee. 

44  Am.  Dee.  531;  Pato  v.  MitcheU,  585;  Westbrook  v.  MeMiUan,  1  HiU 

23  Ark.  590,  79  Am.  Dec.  114;  Mit-  (S.  C.)  317,  26  Am.  Deo.  187;  In- 

ehell  V.  Eazen,  4  Conn.  49S,  10  Aol  gram  v.  Mo^an,  4  Humph.  (Tenn.) 

Dee.  169;  Gilbert  v.  Bulkley,  5  Conn.  66,  40  Am.  Dee.  626;  Robinson  e. 

262, 13  Am.  Dec  57;  Butler  v.  Barnes,  Coutler,  90  Tenn.  705,  16  S.  W.  250, 

60  Conn.  170,  21  AtL  419,  12  L.B.A.  25  A.  S.  B.  708  and  note;  Curtis 
273;  King  v.  Gibson,  32  lU.  348,  83  Brannon,  98  Tenn.  163,  38  S.  W.  107% 
Am.  Deo.  269;  Baker  v.  Hunt,  40  IlL  69  L.R.A.  760;  Clement  v.  Bank  of 
264,8gAm.  Dee.346  andnote;BethelI  Rutland,  61  Vt.  298,  17  AtL  717,  4 
If.  Bethell,  54  Ind.  428,  23  Am.  Rep.  L.RJL  426;  Trice  «.  E^ton,  84  Va 
650;  Schofield  v.  Iowa  Homestead  Co.,  217,  4  8.  K  377, 10  A.  8.  B.  836  and 
32  Iowa  317,  7  Am.  Bep.  197;  Pitz-  note. 

hngh  V.  Croghan,  2  J.  J.  Marsh.  (Ky.)  Notes:  47  Am.  Dee.  670,  071;  82  A. 

429,  19  Am.  Dee.  139;  Bumstead  o.  S.  R.  686  ;  6  L.BA..  360. 

Cook,  169  Mass.  410,  48  M.  E.  767,  10.  Note:   17  LJUL(N.S.)  1183, 

61  A.  S.  R.  293;  Webb  v.  Wheeler,  1184.  Bee  infra,  par.  45,  as  to  in- 
79  Neb.  172, 112  N.  W.  369, 17  L.R.A.  defeasible  title  generally  contemplated 
(N.S.)  1178  and  note;  Moore  v.  Mer^  by  this  covenant;  and  aee  eases  eited 
liU,  17  N.  H.  76,  43  Am.  Dee.  593  to  preeeding  text 

and  note;  Lot  «.  Thomas,  2  N.  J.  L. 
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ery  to  nomina}  damages  merely,  so  long  as  he  remains  in  undisturbed 
possession  of  the  premises  covered  by  the  covenant;  and  in  at  least 
one  state  it  has  been  held  that  while  the  covenant  of  seisin  does  not 
pass  with  the  land  where  the  grantor  was  not  seised,  either  in  deed 
or  in  law,  at  the  time  of  conveyance,  but  is  broken  immediately, 
yet  if  the  grantor  is  in  the  exclusive  possession  of  the  land  at  the 
time  of  the  conveyance,  claiming  a  fee  adverse  to  the  owner,  althou^ 
he  was  in  by  his  own  disseisin,  his  covwaiit  of  seisin  is  not  broken 
until  the  purchaser,  or  those  claiming  under  him,  are  evicted  by  title 
paramount  He  has  a  seisin  in  deed,  as  contradistinguished  from 
a  seisin  in  law,  sufficient  to  protect  him  from  liability  under  his 
covenant  so  long  as  those  claiming  under  him  may  continue  so 
aaaedM  While  it  has  been  held  that  a  covenant  of  seisin  is  not 
broken  when  made  where  the  grantor  holds  under  a  merely  voidable 
deed,  yet  there  is  an  immediate  breach  of  such  a  covenant  in  a  deed  of 
land  where  the  vendor,  at  the  time  of  the  conveyance,  had  no  other 
title  to  the  land  than  that  acquired  by  him  through  the  deed  of  an 
infant,  made  for  a  merely  nominal  consideration.^*  The  covenant  of 
seisin  is  broken  when  made  where  a  portion  of  the  lands  sold  had  been 
previously  conveyed  and  possession  delivered  by  the  grantor  to 
another.^*  So,  where  the  grantee  of  certain  land,  without  teeing  pos- 
sessdon  or  recording  his  deed,  mortgaged  the  land  to  another,  who 
immediately  recorded  hia  mortgage,  and  the  grantee  afterwards  sur- 
rendered his  unrecorded  deed  to  the  grantor  and  took  back  his  notes 
for  the  purchase  money,  whereupon  the  grantor  executed  a  deed,  with 
covenant  of  seisin,  to  a  second  grantee,  it  was  held  that  this  covenant 
was  broken  at  the  execution  of  the  deed.^^  Where  a  deed  with  cove- 
nant of  seisin  purports  to  convey  the  entire  estate,  and  the  titie  fails  as 
to  an  undivided  interest  therein,  the  grantee  may  elect  to  treat  this  as 
an  entire  failure  of  title,  and  is  entitied  to  recover  the  full  value 
of  the  property.^*  While  eviction  is  not  per  se  evidence  of  a  breach 
of  a  covenant  of  seisin,  yet  if  at  the  date  of  such  covenant  the  lands 
have  been  in  the  adverse  possession  of  a  stranger  for  the  period 
required  by  the  statute  of  limitations,  there  is  a  breach.^^  A  cove- 
nant of  seisin  and  for  quiet  enjoy nwnt  is  broken  if  tiie  lot  conveyed 
and  part  of  the  buildings  tiiereon  encroach  on  a  public  street,  on 
account  of  which  the' grantee  is  obliged  to  pull  down  part  of  such 

11.  Notes:  17  LJl.A.(N.S.)  1185,  8  Am.  Rep.  426. 
1191;  and  see  tM/ni,  par.  97  et  $«q.  16.  Gilbert  «.  BnDd^,  5  Ck>nD.  262, 

18.  Backus  v.  MeCoy,  8  Ohio  211,  13  Am.  Deo.  67. 
17  Am.  Dee.  685.  16.  Robinson  «.  Coulter,  90  Tenn. 

IS.  Robinson  «.  Gonlter,  90  Tenn.  705,  16  S.  W.  250,  25  A.  S.  B.  708. 
705,  16  S.  W,  250,  26  A.  S.  B.  708  17.  I^tzhngh  v.  Croghan,  2  J.  J. 
and  note.  Marah.  (E7.)  429, 19  Am.  Dee.  139l 

14.  Lamb  «.  Danforth,  59  Me.  822, 
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building  and  repave  tiie  street,  if  the  fact  of  such  encroadunmt  waa 
not  known  to  the  grantee  when  the  deed  was  made>^ 

71.  Existence  of  Easement. — ^The  existence  of  a  public  easement 

over  land,  or  other  equitable  incumbrance,  which  does  not  in  any- 
way affect  the  technical  seisin  of  the  purchaser,  is  no  breach  of  the 
covenant  of  seisin.  The  reason  is  that  th^  is  no  inconsistency 
between  the  public  having  the  right  of  way  over  land  and  at  the 
same  time  the  vesting  of  a  freehold.^*  Thus  it  has  been  frequently 
held  that  a  right  of  way  for  the  use  of  a  raiboad  company,  even 
when  acquired  by  deed,  is  only  an  easement  in  the  land,  and  there- 
fore the  existence  of  such  right  of  Tray  does  not  constitute  a  breach 
of  the  landowner's  covenant  of  seisin.™  On  the  other  hand  there 
are  decisions  to  the  effect  that  proof  of  prior  use  of  a  portion  of  land 
conveyed  by  deed  containing  a  covenant  of  seisin,  by  a  railroad  com- 
pany as  a  right  of  way  under  valid  right,  establishes  a  breach  of  the 
covenant  of  seisin,^  and  a  prior  valid  deed  to  a  railroad  company 
and  its  assigns  of  a  strip  of  land  along  the  line  of  its  railroad  for 
the  uses  and  purposes  of  such  company,  has  been  held  to  be  a  breach 
of  the  covenant  of  seisin  in  a  subsequent  deed,  by  the  same  grantor 
to  a  third  person,  of  a  parcel  of  land  which  includes  such  strip, 
although  the  company  is  in  occupancy  of  the  strip  for  the  purposes 
of  a  railroad  when  such  subsequent  deed  is  executed.* 

72.  Existence  of  Incumbrances  or  Outstanding  Rights. — ^The  cove- 
nant of  sdsin  is  not  a  covenant  against  incumbrances,  and  therefore 
no  equitable  lien  on  the  land  conveyed  will  create  a  breach.*  Hence, 
if  after  a  mortgage,  but  while  the  fee  is  in  the  mortgagor,  he  sells 
and  conveys  the  mortgaged  premises  to  a  stranger  and  covenants 
with  him  that  he  is  seised,  the  existence  of  the  mortgage  is  no  breach 
of  the  covenant.*  An  outstanding  judgment  is  no  breach  of  the 
covenant  of  seisin  although  it  may  be  of  the  covenant  against  incum- 
brances ; '  nor  is  an  outstanding  tax  deed  a  breach.'  The  covenant 
of  seisin,  or  of  ^e  right  to  convey,  is  not  broken  by  an  outstanding, 
indicate  right  of  dower.  It  does  not  ailect  the  technical  seisin  of  the 

18.  Trice  V.  KaytoD,  84  Ve.  217,  4  So.  378,  23  L.R.A.(N.S.)  992;  Kellogg 
S.  E.  377,  10  A.  S.  R.  836.  fi.  MaUn,  50  Mo.  496, 11  Am.  Rep.  426. 

19.  Peck  V.  Smith,  1  Conn.  103,  6  Notes:  30  L.R.A.{N.S.)  843;  Ann. 
Am.  Dec.  216  and  note;  Lamb  v.  Dan-  Cas.  1912C  652. 

forth,  59  Me.  322,  8  Am.  Rep.  426;      1.  Note:  30  L.R.A.(N.S.)  844. 
Kellogg  V.  Malin,  50  Mo.  496,  11  Am.      2.  Notes:  99  Am.  Deo.  89;  125  A. 
Rep.  426;  Cortelyou  v.  Van  Brundt,  S.  R.  454. 

2  Jolins.  (N.  Y.)  357,  3  Am.  Dec.  439;      3.  Notes:  125  A.  S.  B.  453;  17 
Whitbeck  «.  Cook,  15  Johns  (N.  Y.)  L.R.A.(N.S.)  1184. 
483,  8  Am.  Dec.  272;  Lewis  v.  Jones,      4.  Fitzhugh  v.  Croghan,  2  J.  J. 
1  Pa.  336,  44  Am.  Dec.  138.  Marsh.  (Kv.)  429,  19  Am.  Dee.  139, 

Note:  125  A.  S.  R.  454.  Note:  125  A.  S.  R.  453. 

20.  Tiiskegee  L.  &  S.  Co.  v.  Birm-      B.  Note;  125  A.  S.  R.  453. 
ugbam  Realty  Co.,  161  Ala.  542,  49     S.  Note:  17  LJLA.(K.8.)  1184. 
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grantee.  He  has  the  title  by  virtue  of  his  deed,  and  although  the 
right  of  dower  in  the  laud  may  be  an  incumbrance  from  which  he 
may  be  protected  by  his  covenant  against  incumbrances^  yet  it  does 
not  affect  his  possession  of  the  land,  or  his  legal  title  thereto.  The 
expectant  right  of  a  wife  to  dower,  while  her  husband  is  living,  can- 
not be,  if  it  be  anything  in  law,  more  than  an  incumbrance,  and  a 
very  contingent  one.  Perhaps  the  husband  may  survive  the  wife. 
Her  potential  claim  to  dower,  therefore,  cannot  have  even  as  much 
eCfect  on  the  covenant  of  seisin  by  the  husband  as  an  equitable  lien 
or  other  existing  incumbrance  would  have.' 

73.  Misdescriptioa  or  Nonexistence  of  Property  Purporting  to  Be 
Conveyed. — It  is  the  well  established  general  rule  that  a  breach  of  a 
covenant  of  seisin  cannot  be  based  merely  on  a  misdescription  or  an 
incorrect  description  of  the  land  conveyed.  If,  however,  a  vendor 
has  no  right  to  sell  all  the  land  within  the  boundaries  of  this  deed, 
the  covenant  of  seisin  is  broken.*  Such  a  covenant  is,  of  course, 
broken  if  the  lot  described  in  the  deed  and  purporting  to  be  con- 
veyed by  it  has  no  existence.* 

Quiet  Enjoyment 

74.  In  General. — Since  a  covenant  for  quiet  enjoyment  in  a  deed 
or  lease  extends  only  to  the  possession  and  not  to  the  title,  and  is 

prospective  in  its  nature,^*  it  is  well  settled  that  such  a  covenant 
is  broken  only  by  an  entry  and  expulsion  from,  or  some  actual  dis- 
turbance of,  the  poss^on.*^   There  must  be  an  eviction  or  ouster, 

actual  or  constructive,  from  the  preniiacrf  conveyed  or  leased,  or  some 
portion  thereof,  by  title  paramount.^*    It  is  held,  however,  that  the 

7.  Whisler  v.  Hicka,  5  Blackf.  Dec.  338;  Butler  v.  Barnes,  60  Conn. 
(Ind.)  100,  33  Am.  Dec.  454;  FiU-  170,  HI  Atl.  419, 12  L.R.A.  273;  Gragg 
hngh  V.  Croghan,  2  J.  J.  Marsh.  (Ky.)  v.  Hiehara^^oii,  25  Ga.  56^  71  Am.  Dee. 
429,  19  Am.  Dee.  139.  190  and  note;  Bostwick  «.  Williams, 

Note:  125  A.  8.  B.  453,  454.  36  111.  05,  So  Am.  Dec.  385;  Fitzhugh 

8.  Note:  125  A.  S.  U.  455.  v.  Croghan,  2  J.  J.  Marah.  (Ky.)  429. 

9.  Bacon  v.  Lincoln,  4  Gush.  19  Am.  Deo.  139;  De  Witt  v.  Pierson, 
(Mass.)  210,  50  Am.  Deo.  765  and  112  ^lass.  8,  17  Am.  Rep.  68  and 
note;  Basford  v,  Pearson,  9  Allen  note;  Bank  of  Utiea  v.  Merserean,  3 
(Mass.)  367,  88  Am.  Dee.  764.  gee  Barb.  Oh.  (N.  Y.)  528,  49  Am.  Dec. 
also  supra,  par.  4j.  180;  Hunt  v.  Amidon,  4  Hill  (N.  Y.) 

10.  See  supra,  par.  58  and  59.  345,  40  Am.  Dec.  283;  Shnttuck  v. 

11.  Chesterman  v.  Gardner,  5  Johns.  Lamb,  65  N.  Y.  499,  22  Am.  Rep.  656; 
Ch.  (N.Y.)  29,9  Am.  Dec.  265;  Whit-  Scrivcr  v.  Smith,  100  N.  Y.  471,  3 
bock  V.  Cook,  15  Johns.  (N.  Y.)  433,  N.  E.  675,  63  Am.  Rep.  224;  Williams 
8  Am.  Dec.  272  and  note;  Boreel  v.  v.  Shaw,  4  N.  G.  630,  7  Am.  Dec.  706; 
Lawton,  90  N.  Y.  293,  43  Am.  Rep.  Johnson  «.  Nyce's  Ex'n,  17  Ohio  66, 49 
170.  Am.  Dec.  444;  Black  o.  Barto,  65 

12.  Chestnut  v.  Tyson,  105  Ala.  149,  Wash.  502,  118  Pae.  623,  Ann.  Caa, 
16  So.  723,  53  A.  S.  R.  101  and  note;  1913B  846  and  note. 

Logan  V.  Moulder,  1  Ark.  313,  33  Am.      Note:  47  Am.  Dee.  571,  672. 
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taking  of  a  portion  of  demised  premises  in  eminent  domain  proceed- 
ings does  not  breach  a  covenant  for  quiet  enjoyment,  as  the  leesee's 
occupation  is  subject  to  the  exercise  of  the  right  of  eminent  domain.^ 
The  rule  that  there  must  be  an  eviction  before  there  can  be  a  recov- 
ery upon  such  a  covenant  has  its  foundation  in  the  reason  that  the 
covenantee  who  has  obtained  possession  should  not  be  permitted  to 
recover  for  breach  of  covenant  for  a  mere  failure  or  defect  of  title, 
so  long  as  he  is  left  in  possession,  as  he  may  never  be  disturbed,  and 
thus  may  never  suffer  damages;  and  the  rule  had  its  origin  and  was 
first  announced  at  a  time  when  conveyances  of  land  were  made  bj 
lively  of  seisin,  and  possession  always  accompanied  the  transfer  <rf 
title.'*  There  must  be  a  union  of  acts  of  disturbance  of  possession 
and  lawful  paramount  title,  in  order  to  constitute  a  breach  of  tiie 
covenant  of  quiet  enjoyment  in  a  deed  or  lease,**  for  such  a  cove- 
nant does  not  warrant  against  the  wrongful  eviction  of  tiie  covenantee 
by  a  third  person,  nor  afford  any  remedy  for  damages  consequent 
upon  such  wrongful  eviction.'*  No  action  will  lie  for  a  breach  of 
the  covenant  for  quiet  enjoyment,  where  the  title  is  claimed  or  suit 
commenced  against  the  covenantee  by  a  stranger  to  the  deed,  with* 
out  alleging  and  proving  an  actual  eviction  or  ouster.  The  covenant 
is  not  understood  to  protect  tiie  grantee  against  every  such  claim  or 
suit  however  unfounded,  and  for  which  the  covenantor  is  in  no  way 
responsible.' ' 

75.  Sufficiency  of  Constmetive  Eviction. — ^While  eviction  or  ouster 
is  essential  to  a  breach  of  the  covenant  of  quiet  enjoyment,  it  is  not 
necessary  that  the  eviction  should  be  by  process  of  law  consequent  on 
a  judgment,  nor  is  an  actual  dispossession  of  the  grantee  required  to 
constitute  such  an  eviction  as  will  amount  to  a  breach  of  tiie  cove- 
nant. The  covenant  is  broken  whenever  there  has  been  an  involun- 
tary loss  of  possession  by  reason  of  the  hostile  assertion  of  an 
irresistible  paramount  titie,'^  whether  that  tiUe  be  established  by 

13.  Note;  42  L.R.A.(N.S.)  777.  er,  71  Pa.  St.  429,  10  Am.  Rep.  708. 

14.  Shattuck  v.  Lamb,  65  N.  T.  499,      Note:  17  Am.  Rep.  63;  53  A.  S.  R. 
22  Am.  Rep.  656;  Scriver  v.  Smith,  115;  21  LR.A.(N.S.)  377  et  seq. 
100  N.  T.  471,  3  N.  E.  676,  53  Am.      17.  Akerly  v.  Vilas,  23  Wis.  207, 
Rep.  224.  99  Am.  Dec.  165;  and  see  Hunt  v. 

15.  Barry  v.  Gnild,  126  HI.  439,  18  Amidon,  4  HiU  (N.  Y.)  346,  40  Am. 
N.  E.  759,  2  L.R.A.  334;  Loughran  v.  Dec.  283. 

Ross,  45  N.  Y.  792,  6  Am.  Rep.  173;      18.  McQary  ti.  Hastings,  39  Cal.  360, 

Akerly  v.  Vilas,  23  Wis.  207,  99  Am.  2  Am.  Rep.  456;  Keating  v.  Springer, 

Dec.  165.  146  lU.  481,  34  N.  E.  fi05,  37  A.  S. 

16.  Chestnut  v.  Tyson,  105  Ala.  149,  R.  175,  22  L.R.A.  544;  Mack  v.  Patch- 
16  So.  723,  53  A.  S.  R.  101  and  note;  in,  42  N.  Y.  167,  1  Am.  Rep.  506; 
Ellis  V.  Welch,  6  Mass.  246,  4  Am.  Shattuck  v.  Lamb,  65  N.  Y.  499,  22 
Dec.  122;  Surget  v.  ArigM,  11  Sraedcs  Am.  Rep.  656;  Adams  v.  Conover,  87 
&  M.  (Miss.)  87,  49  Am.  Dec.  46;  N.  Y.  422,  41  Am.  Rep.  381 ;  Shriver  e. 
Gardner  v.  Keteltaa,  3  Hill  (N.  Y.)  Smith,  100  N.  Y.  471,  3  N.  E.  675,  53 
330,  38  Am.  Dec.  637;  Hooie  v.  Web-  Am.  Bep.  224;  Hodges  v.  Lathun,  96 
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judgment  or  not.*'  To  conatitute  a  breach  of  this  covenant,  it  cannot 
be  required  that  the  covenantee  should  maintain  a  wrongful  posses- 
non  and  subject  himself  to  be  toeated  as  a  treGfpasser.^  If  a  tenant 
yields  the  possession  of  the  demised  premises,  in  pursuance  or  in  con- 
sequence of  a  judgment  for  the  recovery  of  the  possession,  to  the  per- 
son adjudged  to  be  the  rightful  owner  of  the  paramount  title,  it  is  an 
eviction,  and  he  is  discharged  from  the  payment  of  rent*  So  also 
any  act  of  a  permanent  charact^,  done  by  the,  landlord  or  by  his 
procurement,  with  the  intention  and.  effect  of  depriving  the  tenant 
of  tlie  enjoyment  of  the  premises  demised,  or  of  a  part  thereof,  to 
irhich  he  yielcU  and  abandons  possession,  may  be  treated  as  an  evic- 
tion.^ If,  however,  the  tenant  makes  no  surrwder  of  the  possession, 
but  continues  to  occupy  the  premises  after  the  commission  of  the 
acts  which  would  justify  him  in  abandoning  them,  he  will  be  deemed 
to  have  waived  his  right  to  abandon,  and  he  cannot  sustain  a  plea 
of  eviction,  as  against  an  action  for  rent,  by  showing  that  there  were 
circumstances  which  would  have  justified  him  in  leaving  the  prem- 
ises; hence  it  has  been  held  that  tiiere  cannot  be  a  constructive  evic- 
tion in  such  cases  witiiout  a  surrender  of  tiie  possession,'  and  for  this 
reason,  where  possession  is  not  surrendered,  damages  are  not  allow- 
able as  a  set-off  against  the  rent.*  According  to  some  authorities,  where 
a  tenant  is  evicted  from  a  material  portion  of  the  premises,  he  may 
treat  it  as  an  eviction  from  the  whole,  and  may  abandon  his  lease, 
and  he  is  not  responsible  for  rent;  nor,  if  he  retains  possession  of 
the  remainder,  can  the  lessor  recover  the  rent.  But  if  he  prefers 
to  retain  possession  of  that  portion  from  which  he  has  not  been  evicted, 
he  may  maintain  an  action  for  the  breach  of  the  covenant  for  quiet 
enjoyment.* 

76.  Facts  Held  to  Show  Breach  of  Covenant — The  recovery  of 
damages  in  an  action  of  trespass  qiuxre  elauvwm  fregit,  against  one 

who  has  entered  under  a  deed  containing  a  covenant  for  quiet  enjoy- 
ment, will  constitute  a  breach  of  such  covenant.*    So  it  has  been 

N.  C.  239,  3  S.  E.  495,  2  A.  S.  R.  genheim,  106  Mass.  201,  8  Am.  Eep. 

333;  Wiliiains  v.  Shaw,  4  N.  C.  630,  322;  De  Witt  v.  Pierson,  112  Mass.  8, 

7  Am.  Dec.  706;  Black  v.  Barto,  65  17  Am.  Rep.  58  and  note. 

Wash.  502,  118  Pac.  623,  Ann.  Caa.  3.  Keating  v.  Springer,  146  111.  481, 

1913B  846  and  note.   And  see  Haynev  34  N.  £.  805,  22  L.R.A.  644;  Boreet 

V.  Smith,  63  111.  430, 14  Am.  Rep.  124.  v.  Lawton,  90  N.  Y.  293,  43  Am.  Rep. 

Note:  53  A.  S.  R.  119.  170.   And  see  De  Witt  v.  Pierson,  112 

19.  Note:  47  Am.  Dec.  571,  572.  Mass.  8,  17  Am.  Rep.  58  and  note. 

20.  McGary  v.  Hastings,  39  CaL  Note :  53  A.  8.  R.  115.  Seegeneral- 
360,  2  Am.  Rep.  456.  ly  IiANDLORD  and  Tekahv. 

1.  Note:  53  A.  S.  R.  115.  4.  See  infra,  par.  131. 

2.  Hayncr  v.  Smith,  63  111.  430.  14  6.  Sherman  v.  Williams,  113  Hasi. 
Am.  Rep.  124;  Keating  v.  Springer,  481,  18  Am.  Rep.  622. 

146  lU.  481,  34  N.  E.  805,  37  A.  S.  6.  WilUams  v.  Shaw,  4  C.  638^ 
B.  175,  22  UR.A.  544;  Royee  v.  Ong-  7  Am.  Dee.  70S. 
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i-'i  »i;udioation  making  a  third  parson  a  tenant  in  common 

T  :  .v-^r-Intee  amounts  to  such  a  disturbance  of  the  possession 
r.-  -r  r  as  to  warrant  the  successful  prosecution  of  a  suit 

.  .7         *      a  covenant  for  quiet  enjoyment.'    A  tortious  entry 
r  ■  T   ,v  v^tintor  constitutes  an  eviction  and  a  breach  of  the  covenant 
;  :\  <;n;oyment,"  as  does  a  suit  to  avoid  the  deed  and  r^;ain 
-^.^-vv."  n  of  the  land,  commenced  by  the  covenantor  himself,  with 
t\r  -^Uis-'tuible  or  probable  cause  of  action,  and  prosecuted  wilfully, 
t  vJV'  uUy,  and  maliciously,  to  the  great  pecuniary  damage  and 
ox  the  covenantee.'    Where  land  conveyed  mih  covenant  of 
{.  .K't  enjoyment  is  in  the  possession  of  a  stranger  under  paramount 
u;.!e  who  keeps  out  the  grantee,  the  covenant  is  broken.*"    In  such 
c  i.^  there  is  a  quasi  or  constructive  eviction  sufficient  to  give  effect 
to  the  covenant.'*    So  a  covenant  for  quiet  enjoyment  in  a  lease 
\»  broken  if  the  lessee  cannot  enter  because  another  is  already  in 
[.iossc;ision  under  title  paramount.    Such  covenant  is  not,  however, 
broken  if  the  possession  is  withheld  by  a  wrongdoer,  as  where  he 
holds  under  a  prior  lease  under  an  unfounded  claim  that  it  has  not 
tei'minated.*'    The  erection,  by  authority  of  the  lessor,  of  a  wall 
upon  land  under  tiie  eaves  of  a  leased  building  is  a  breach  of  the 
covenant  of  quiet  enjoyment,  and  in  an  early  case  where  a  messuage 
with  a  garden  was  leased  a  covenant  for  quiet  enjoyment  was  held 
to  be  broken  by  the  erection  of  a  building  on  part  of  the  garden.*' 
77.  Effect  of  Easement,  Incumbrance,  or  Recovery  in  Ejectment — 
It  has  been  held  that  where  there  is  an  outstanding  title  to  an  ease- 
ment in  the  premises  conveyed,  which  materially  impairs  the  value 
of  the  premises  and  interferes  with  the  use  and  possession  of  some 
portion  thereof,  Uie  covenant  for  quiet  enjoyment  is  broken,  although 
there  is  not  a  technical  physical  ouster  from  the  actual  possession  of 
any  portion  thereof.**    A  disturbance  and  a  deprivation  of  the  use 
and  possession  of  the  premises  under  a  paramount  right,  constitutes 
an  eviction  and  a  breach  of  the  covenant  for  quiet  enjoyment.** 
Thus  where  the  owner  of  land  on  a  stream  conveys  it  with  a  covenant 
of  quiet  enjoyment,  and  a  lower  owner,  by  virtue  of  a  paramount 
right,  raises  ius  dam  and  floods  the  land  so  conveyed,  this  is  a  breach 

7.  Black  V.  Barto,  65  Wash.  fi02,  11.  Shattnck  v.  Lamb,  65  N.  T.  499, 
118  Pae.  623,  Ann.  Cas.  1913B  846  22  Am.  Rep.  666. 

and  note.  12.  Gardner  «.  Eeteltas,  3  Hill  (K. 

8.  Note:  53  A.  8.  R.  120.  Y.)  330,  38  Am.  Dee.  637. 

9.  Akerly  v.  Vilas,  23  Wis.  207,  99     Note:  63  A  S.  R.  116. 

Am.  Dee.  165  and  note.  IS.  Sherman  v.  WilUam^  113  Haas. 

10.  Shattaek  v.  Lamb,  65  N.  T.  499,  481,  IS  Am.  Rep.  622. 

22  Am.  Rep.  656;  Scriver  v.  Smith,  14.  Adama  v.  Conowr,  87  N.  T.  422, 

100  N.  7.  471,  3  N.  E.  675,  S3  Am.  41  Am.  R^.  381. 

Rep.  224;  Everts  «.  Brown,  1  D.  Chip.  16.  Note:   36   URA.(N.S.)  817. 

(Vt.)  06.  1  Am.  Doc.  699.  See  supra,  par.  58,  as  to  operatiaB 

Note:  53  A.  S.  R.  119.  e^t^rallv  of  this  eovvnant 
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of  the  covenant.'"  On  the  other  hand,  it  has  been  held  that  the  loca- 
tion of  a  town-way  over  lands  leased  with  a  covenant  of  quiet  enjoy- 
ment does  not  constitute  a  breach  of  such  covenant,  where  the  lessee 
has  a  statutory  remedy,  as  owner,  against  the  town,  equally  with  the 
lessor.*'  The  mere  existence  of  an  incumbrance  upon  the  property 
does  not  constitute  a  breach  of  a  covenant  for  quiet  enjoyment."* 
As  to  whether  an  easement  passes  as  one  of  the  appurtenances  of  an 
estate  conveyed  so  that  an  interference  with  such  easement  is  a  breach 
of  the  covenant  for  quiet  enjoyment  contained  in  the  deed,  would 
seem  to  depend  upon  whetlier  or  not  such  easement  is  necessary  to 
the  beneficial  enjoyment  of  the  eetate  conveyed.*'  Thus  a  mortgage 
on  the  land  at  the  time  the  purchase  is  made  is  not  a  breach  of  the 
covenant,  though  the  latter  will  be  broken  by  an  eviction  of  the 
grantee  under  a  foreclosure  and  sale  on  such  mortgage.^^  The  grantee 
under  a  deed  containing  such  covenant  has  no  right  to  give  up  the 
land  voluntarily  to  a  stranger  who  claims  by  title  paramount,  nor 
even  to  pay  oS  an  alleged  incumbrance,  without  suit,  and  then  resort 
to  his  actinn  upon  the  covenant.*  So  dso  it  has  been  held  that  a 
mere  recovery  in  ejectment  against  the  covenantee  is  not  a  breach  of 
the  covenant  for  quiet  enjoyment,  but  that  to  constitute  such  breach 
there  must  be  an  actual  ouster  by  writ  of  x>ossession.* 

Incumbrances 

78.  In  General. — According  to  the  great  weight  of  authority,  the 
covenant  a^^ainst  incumbrances  is  a  covenant  as  to  things  existing 
at  the  time  it  is  made.  If  broken  at  all,  it  is  broken  at  the  moment 
it  is  made,*  and  a  cause  of  action  then  exists,  which  does  not  pass 
by  force  of  any  conveyance  purporting  to  gnint  the  premises.*  To 
entitle  a  vendee  to  relief  against  the  payment  of  the  purchase  money, 

16.  Soriver  v.  Smith,  100  N.  Y.  471,  E.  296,  3  L.R.ik^(N.S.)  98;  Moore  v. 
3  N.  E.  675,  53  Am.  Rep.  224.  Morrill,  17  N.  H.  75,  43  Am.  Uec.  503 

Note:  36  L.K.A.(M.S.)  317.  and  note;  Andrews  v.  Davison,  17  N. 

17.  KUia  V.  Welch,  6  Mass.  246,  4  H.  413,  43  Am.  Dec.  606  and  note; 
Am.  Deo.  122.  Huyck  v.  Andrews,  113  N.  ¥.  81,  20 

18.  Note:  58  L.R.A.  88.  N.  K.  681,  10  A.  S.  B.  432  and  note, 

19.  Green  v.  Collins,  86  N.  Y.  346,  3  L.H.A.  789;  Funk  v.  Voneida,  11 
40  Am.  Kep.  531  and  note;  Sanderlin  Sei^.  &  B.  (Fa.)  109,  14  Am.  Dec. 
V.  Baxter,  76  Va.  299,  44  Am.  Rep.  617  and  note;  Hanlin's  Estate,  133 
165.  Wis.  140,  113  N.  W.  4U,  120  A.  S. 

20.  Note:  53  A.  S.  E.  119.  R.  938,  17  L.R.A.(N.S,)  1189. 

1.  Hunt  V.  Amidon,  4  Hill  (N.  Y.)  Notes:  47  Am.  Doe.  672;  3  L.RJI. 
345.  40  Am.  Dec.  283.  790.   And  see  geuerally,  »upra,  par. 

Note:  63  A.  S.  R.  119.  48  and  49. 

2.  Note:  53  A.  S.  R.  119.  4.  Moore  ti,  Merrill,  17  N.  H.  76, 

3.  Bailey  v.  A^awam  Nat.  Bank,  43  AnL  Dee.  693  and  notn, 
190  Mass.  20,  76  N.  E.  449, 112  A.  S. 
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on  the  ground  of  incumbrances,  an  actual  eviction  at  law  need  not 
be  shown,  but  it  is  sufficient  that  eviction  may  take  place.* 

79.  What  Constitutes  a  Breach  of  Such  Covenant — The  existence 
of  a  valid  lease  at  the  date  of  the  deed  is  a  breach  of  a  covenant 
against  incumbrances,  entitling  the  covenantee,  at  least,  to  nominal 
damages.*  So  there  is  a  technical  breach  of  a  covenant  against  incum- 
brances, in  case  of  an  outstanding  mortgage,  as  soon  as  tiie  deed  is 
delivered,'  but  it  has  been  held  by  some  courts  that  it  gives  rise 
only  to  an  action  for  nominal  damages,  and  that  no  action  for  sub- 
stantial  damages  lies  in  advance  of  an  eviction  or  of  a  payment  of 
the  incumbrance.*  A  grantee  of  land  incumbered  by  mortgage  does 
not,  it  is  held,  by  failure  to  sue  for  breach  of  the  covenant  against 
incumbrances,  waive  his  right  of  action  upon  a  covenant  against 
eviction  which  may  subsequently  result  from  enforcement  of  the 
incumbrance.*  Where  at  the  time  of  the  sale  of  the  premises  they 
were  charged  wiih  a  valid  tax  or  assessment  due  at  the  time  the  con- 
veyance was  executed  this  has  been  held  to  be  an  incumbrance  on 
the  premises  entitling  the  purchaser  to  recover  for  a  breach  of  the 
covenant  against  incumbrances.'**  On  the  other  hand  it  has  been 
held  that  a  covenant  that  the  grantor  had  not  done,  or  suffered  to  be 
done,  anything  whereby  the  said  premises  were  or  might  be  in  any 
way  incumbered  or  charged,  was  held  not  to  be  broken  by  the  fact 
that  taxes  had  been  assessed  against  the  property  and  had  become 
a  lien  upon  it  at  the  time  the  deed  was  executed,  though  they  were 
not  at  that  time  payable ;  it  not  appearing  that  the  taxra  were  a  per- 
sonal obligation  of  the  grantor.'^  It  is  the  general  rule  well  estab- 
lished by  the  weight  of  authority  that  a  covenant  against  incum- 
brances is  broken  by  an  outstanding  easement  of  any  kind  in  the 
land  conveyed,  and  it  has  been  held  that  knowledge  by  the  grantee 
of  tiie  existence  of  the  easement  at  the  time  of  the  conveyance  makes 
no  difference  in  the  application  of  the  rule.'*  Although  the  doctrine 
that  an  easement  is  an  incumbrance  has  sometimes  been  held  to 
apply  to  all  rights  of  way  whether  private  or  public,  and  to  a  rail- 
road right  of  way,  as  a  general  rule  easements  of  an  open  and  noto- 
rious or  of  an  inherently  beneficial  nature  are  not  contemplated 

5.  Share  v.  Anderson,  7  Serg.  &  R.  10.  Note:  3  L.R.A.  790;  and  see 
(Pa.)  43,  10  Am.  Dec.  421.  $upra,  par.  52. 

6.  Note:  35  L.R.A.(N.S.)  779;  and  11.  Smith  v.  Eigennan,  5  Ind.  App. 
see  supra,  par.  51.  269,  31  N.  E.  862,  51  A.  S.  R.  281. 

7.  See  supra,  par.  51.  Note:  9  L.R.A.{N.S.)  1092. 

8.  Hanlin's  Estate,  133  Wis.  140,  12.  Prcscott   v.   White,  21  Pick. 
U3  N.  W.  411,  12  A.  S.  R.  938,  17  (Mas3.)  341,  32  Am.  Dec.  266. 
L.R.A.(N.S.)  1189.  Note:  3  L.B.&.  790;  and  see  supra, 

9.  Williams  v.  O'Donnell,  225  Pa.  par.  53. 
8t.  321,  74  AtL  205,  26  L.R.A.(N.S.) 

1094. 
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within  tha  meaning  of  the  corenant^*  80  an  agreement  between 
adjoining  owners  to  erect  a  party  wall  has  been  held  to  be  a  breach 
of  a  subsequent  conveyance  by  one  of  the  owners  with  covenant 
against  incumbrances.^*  According  to  some  decisions,  pending  con- 
demnation proceedings  constitute  an  incumbrance  warranting  rescis- 
sion of  the  contract  by  the  purchaser;  but  under  a  constitutional 
provision  that  the  proprietary  rights  of  a  property  owner  shall  not 
be  devested  by  eminent  domain  proceedings  until  compensation  has 
been  paid,  it  has  been  held  that  the  mere  pendency  of  a  petition 
a  right  of  way  across  property  at  the  time  of  the  execution  of  a  con- 
tract for  conveyance  of  it,  upon  which  further  proceedings  not  amount- 
ing to  a  condemnation  are  taken  between  the  making  of  the  con- 
tract and  the  time  for  delivery  of  the  deed,  does  not  constitute  a 
breach  of  a  covenant  against  incumbrances,  damages  for  which  can 
be  set  off  against  the  purchase  priced*  Where  a  contract  is  made 
for  the  sale  of  land,  the  vendor  to  give  a  warranty  deed  on  payment 
of  the  purchase  money,  and  between  the  time  of  the  contract  and 
the  making  of  the  deed,  a  portion  of  the  land  is  condemned  for  a 
railroad,  the  damages  for  the  taking  of  the  land  belong  in  equity 
to  the  purchaser,  and  he  cannot  treat  such  taking  as  an  incumbrance, 
and  recover  therefor  on  the  covenants  in  the  deed.*' 


Application  of  General  Rule  as  to  Measure  and  Elements  of 
Damages  for  Breach  of  Contract. — ^In  actions  for  breach  of  covenant 
the  general  rule  applies  tiiat  damages  may  only  be  recovered  for 
such  things  as  a  person  of  ordinary  prudence  might  reasonably  antic- 
ipate to  result  from  the  breach  of  the  contract,  and  that  special  dam- 
ages, not  within  the  reasonable  contemplation  of  the  parties  at  the 
time  the  contract  was  made,  are  not  to  be  allowed.*^  Damages  for 
breach  of  covenants  of  seisin,  for  quiet  enjoyment,  of  good  right  to 
convey,  and  of  warranty  cannot  exceed  the  amount  of  ttie  considerar 
tion  of  the  conveyance,  with  interest  thereon  and  the  costs  of  the 
suit  attending  the  eviction;**  or  where  the  grantee's  loss  has  been 

13.  See  supra,  par.  63.  (N.S.)  770.    See  g:enerally  Daiuois. 


15.  Note:  36  L.RA.(N.S.)  1067.  breaeb  of  eontraet  to  wmny,  mm 

16.  Nixon  V.  liazr,  100  Fed.  913,  Vendor  and  Pobohaseb. 

Ill  C.  a  A.  60S,  36  LAA.(N.S.)  19.  Willson  v.  WUlson,  26  N.  H. 

1067.  229,  57  Am.  Dec.  320  and  note;  Bald- 

17.  Stevenson  «.  Lodir,  67  DL  609,  win  «.  Munn,  2  Wend.  (N.  T.)  809, 
11  Am.  Rep.  36.  20  Am.  Deo.  627:  Cnrtk  «.  Brannon, 

18.  Bentel  v.  American  Haoh.  Co.,  98  Tenn.  163, 38  8.  W.  1073!,  60  LJLA. 
144  Ky.      137  S.  W.  709,  36  L.RA.  760. 
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actually  less,  he  is  limited  to  the  amount  of  injury  sustained.**  The 
fact  that  the  land  was  bought  for  a  particular  purpose,  which  waa 
known  to  the  vendor,  can  make  no  difFerenee  in  respect  to  the  rule 
of  damages  for  a  breach  of  the  covenants.*  Where  a  vendor,  having 
a  good  and  perfect  title,  conveys  the  property  with  covenants  of  war- 
ranty and  for  peaceable  and  quiet  possession,  and  thereafter  deeds 
the  same  property  to  another  purchaser,  and  the  latter  places  his 
deed  of  record  prior  to  the  recording  of  tlie  first  conveyance,  and 
thereby  takes  the  paramount  title  and  right  of  possession,  and  the 
first  vendee  is  evicted,  and  sues  his  vendor  for  da*(nages  for  breach 
of  the  covenants,  it  has  been  held  that  the  measure  of  damages  to 
be  adopted  is  the  same  as  in  cases  where  the  vendor  has  contracted 
and  agreed  to  convey,  and  thereafter,  having  good  title  and  right  to 
convey,  declines  and  refuses  so  to  do.  In  such  case  the  measure  of 
damages  to  be  applied  is  that  of  adequate  compensation  for  the  actual 
injury  sustained,  or,  as  it  is  sometimes  expressed,  "damages  for  loss 
of  the  bargain."  ■ 

81.  By  What  Law  Governed. — In  accordance  with  the  well  set- 
tled principle  that  the  contract  for  the  breach  of  which  recovery  is 
sought  must  be  governed  by  the  law  in  force  at  the  time  such  con- 
tract was  made,  the  measure  of  damages  for  breach  of  a  covenant 
after  eviction  is  that  fixed  by  the  statute  in  force  when  the  cove- 
nant is  made,  and  not  by  the  statute  in  force  when  the  eviction  takes 
place.' 

82.  Where  Fraud  Is  a  Factor. — ^Where  title  to  land  fails  in  whole 
or  in  part,  and  fraud  can  be  shown,  or  concealment,  wiiich  would 
be  evidence  of  it,  this  will  constitute  a  good  ground  of  action,  in  which 
the  purchaser  can  recover  all  his  damages.*  Where,  however,  the 
purchaser  seeks  to  take  advantage  of  fraud  to  incmse  his  damages, 
he  cannot  do  so  in  an  action  on  the  covenant,  but  his  remedy  must 
be  by  an  action  in  the  nature  of  a  writ  of  deceit*  It  has  been  held, 
however,  that  suppression  of  defects  of  title  by  the  vendor,  who  sells 
with  full  covenants  of  warranty,  having  only  a  bond  for  th©  title, 
is  a  fraud  which  will  authorize  chancery  to  grant  relief  to  the 
defrauded  vendee  if  the  vendor  is  utterly  insolvent.* 


Notes:  99  Am.  Dec  73;  24  A.  S-  R. 

267. 

20.  Willson  n.  Willson,  25  N.  H. 
329,  57  Am.  Dee.  320  and  note. 

1.  Phillips  V.  Reichert,  17  Ind.  120, 
79  Am.  Dec.  463. 


3.  Aiken  c.  McDonald,  43  S.  C.  29, 
20  S.  E.  796,  49  A.  S.  R.  817. 

4.  Phillips  v.  Reichert,  17  Ind,  120, 
79  Am.  Dee.  463  and  note. 

6.  Note:  99  Am.  Dec.  75. 
6.  Ingram  v.  Morgan,  4  Hnmph. 


2.  Madden  v.  Caldwell  Lfind  Co.,  16  (Tenn.)  66,  40  Am.  Dec.  626  and 
Idaho  59,  100  Pac.  358,  21  L.R.A.  note. 
(N.S.)  332. 
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83.  Heasure  of  Damages  in  Case  of  Total  Breach  Generally. — 
According  to  the  great  weight  of  authority  the  measure  of  damages 
for  the  total  breach  of  a  covenant  of  warranty  ia  the  consideration, 
or  the  value  of  the  land  at  the  time  of  the  sale,  as  then  agreed  upon 
by  the  parties,  or  as  determined  by  the  price  paid,  with  interest  ^  and 
costs,*  and  not  the  value  of  the  land  at  the  time  of  eviction.*  Nor 
can  the  value  of  the  improvements  be  recovered.*'  The  principle 
upon  which  the  rule  is  founded  is,  that  the  purchase  money  and 
interest  are  the  actual  gain  made  by  the  one  and  the  actual  loss  su&* 
tained  by  the  other,  whereas  if  the  amount  to  be  recovered  were  to 
be  more  or  less,  according  to  the  rise  or  the  depression  of  the  price 
of  lands,  the  inevitable  result  would  be  to  enrich  the  one  to  the  preju- 
dice of  the  other,  contrary  to  the  maxim  both  of  the  civil  and  com- 
mon law,  that  nemo  debet  locupletan  aliena  jactura.^^  No  damages 
can  be  recovered  for  breach  of  a  covenant  of  warranty  in  a  deed 
given  in  consideration  of  love  and  affection,  under  a  statute  limit- 
ing the  recovery,  in  case  of  breach  of  covenants  of  warranty,  to  the 


7.  Prestwood  v.  MeGowin,  128  Ala.  Clark  tJ.  Parr,  14  Ohio  118,  45  Am. 

267,  29  So.  386,  86  A.  S.  II.  136;  Dec.  529  and  note;  Bond  u.  Quattle- 

Higgins  V.  Johnson,  14  Ark.  309,  60  baum,  1  McCord  L.  (S.  C.)  584,  10 

Am.  Dec.  544;  McGary  -v.  Hastings,  Am.  Dee.  702;  Klliott  v.  Thompson,  4 

39  Cal.  360,  2  Am.  Rep.  456;  Davis  v.  Humph.  (Tenn.)  99,  40  Am.  Dec.  630 

SmiLh,  5  Ga.  274,  48  Am.  Dee.  279;  and  note;  Morgan  v.  HaUy,  107  Va. 

Grngg  V.  Richardson,  25  Ga.  566,  71  331,  58  S.  E.  564,  122  A.  S.  R.  846, 

Am.  Dec.  190;  Phillips  v.  Reichert,  13  Ann.  Caa.  204,  13  LJ{A.(N.8.) 

17  Ind.  120,  79  Am.  Dec.  463  and  732;  Moreland  ti.  Meta,  24  W.  Va. 

note;  Coi  v.  Strode,  2  Bibb  (Ky.)  119,  49  Am.  Rep.  246. 

273,  5  Am.  Dec.  603  and  nolc;  Booker  Notes:  1  Am.  Dec.  9;  99  Am.  Dec. 

V.  Bell,  3  Bibb  (Ky.)  173,  6  Am.  Dee.  73;  24  A.  8.  R.  266  et  seq.;  53  A.  S. 

641  and  note;  Cummins  v.  Kennedy,  R.  117;  4  L.R.A.  427.   See  infra,  par. 

3  Litt.  (Ky.)  118,  14  Am.  Dee.  46  129,  as  to  admissibility  of  erideuoe  to 

and  note;  McMillan  v.  Ritchie,  3  T.  ascertain  true  consideration. 

B.  Mon.  (Ky.)  348, 16  Am.  Dec.  107;  8.  See  infra,  par.  84. 

Hanson  v.  Buckner,  4  Dana  (Ky.)  9.  Prestwood  v.  McGowin,  128  Ala. 

251,  29  Am.  Dee.  401;  Brooks  v.  Wohl,  267,  29  So.  386,  86  A.  S.  R.  136  and 

104  Minn.  404,  116  N.  W.  931,  124  note;  Elliott  v.  Thompson,  4  Humph. 

A.  S.  R.  629,  17  L.R.A.(N.S.)  1195;  (Tenn.)  99,  40  Am.  Dec.  630  and  note. 

Dickson  V.  Desire,  23  Mo.  151,  66  Am.  10.  Cox  v.  Strode,  2  Bibb  (Ky.) 

Dec.  661  and  note;  Collman  v.  Luck-  273,  5  Am.  Dec.  603  and  note;  Webb 

singer,  224  Mo.  1,  123  S.  W.  441,  26  v.  Wheeler,  80  Neb.  438,  114  N.  W. 

LJl.A.(N.S.)  934;  Drew  v.  Towle,  30  636, 17  L.R.A.(N.S,)  1178;  Willaon  r. 

N.  H.  531,  64  Am.  Dec.  309;  Staats  v.  Willson,  25  N.  H.  229,  57  Am.  Dee. 

Ten  Eyek,  3  Caines  (N.  Y.)  Ill,  2  320;  Staats  v.  Ten  Eyck,  3  Caines 

Am.  Dec.  254;  Baldwin  v.  Munn,  3  (N.  Y.)  Ill,  2  Am.  Dec.  254;  PhUlips 

Wend.  (N.  Y.)  399,  20  Am.  Dec.  627;  v.  Smith,  4  N.  C.  87,  6  Am.  Deo.  542. 

PhilUps  V,  Smith,  4  N.  C.  87,  6  Am.  Note:  14  Am.  Dec.  54. 

Dec.  542;  Markland  v.  Crump,  18  N.  11.  Booker  v.  Bell,  3  Bibb  (Ky.) 

G.  94,  27  Am.  Dec.  230;  King  «.  Kerr,  173,  6  Am.  Dec.  641. 
6  Ohio  154,  22  Am.  Dec.  777  and  note: 
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amount  of  purchase  money  paid,  with  interest  thereon."  In  a  few 
states,  however,  the  courts  hold  that  the  correct  measure  of  damages 
for  a  total  breach  of  warranty  of  title  is  the  value  of  the  land  at 
the  date  of  the  eviction,  without  regard  to  the  consideration  expressed 
in  the  deed.**'  The  authorities  holding  this  to  be  the  proper  measure 
of  damages  do  so  on  the  ground  that  the  general  rule,  in  all  actions 
of  covenant,  is  to  make  the  party  good,  or  place  him  in  as  good  a 
situation  as  he  would  have  been  in  had  the  covenant  been  performed.** 
It  has  been  held,  however,  in  favor  of  the  covenantor,  that  when 
the  mortgage  is  less  than  the  value  of  the  land,  and  it  would  be  plainly 
for  the  interest  of  the  holder  of  the  equity  of  redemption  to  redeem, 
the  covenantee  on  such  eviction  shall  recover  only  the  amount  of 
the  mortgage,  with  interest,  and  not  the  full  value  of  the  estate.** 
"Where  the  value  of  the  premises  at  the  time  of  eviction  is  the  meas- 
ure of  damages,  tiie  value  of  the  improvements  made  by  the  evicted 
tenant  is  included  in  the  damages,*'  but  it  has  been  held  that  in  a 
case  where  the  plaintiif  in  an  action  for  damages  on  the  covenant 
of  warranty  has,  on  eviction,  recovered  from  the  plaintiff  in  eject- 
ment a  certain  sum  for  improvements,  that  sum  will  foe  deducted  from 
the  value  of  the  land  in  assessing  the  damages.*'' 

84.  For  What  Time  Interest  Recoverable. — Where  the  measure  of 
damages  for  breach  of  a  covenant  of  warranty  contained  in  a  deed 
ia  the  consideration  in  the  deed  and  interest,  it  has  been  held  by 
some  courts  that  the  interest  in  estimating  such  damages  is  computed 
from  the  date  of  the  deed,  and  not  from  the  day  of  actual  payment, 
whether  prior  to  or  after  such  date.**  Other  courts,  however,  have 
held  that  although  the  purchase  price  is  the  basis  for  estimating 
damages,  the  interest  thereon  is  to  be  computed  only  from  the  date 
of  eviction.*'  Where  the  value  of  tiie  land  at  the  time  of  eviction  is 

12.  McLnre  v.  Melton,  34  S.  C.  377,  W.  Va.  119,  49  Am.  Rep.  246  (stating 
13  S.  E.  615,  27  A.  S.  B.  820,  13  this  to  be  the  view  taken  by  the  courts 


13.  Horsford  «.  Wright,  Eirby  Massachnaetts,  and  also  by  the  courts 
(Conn.)  3,  1  Am.  Dec.  8;  Lloyd  v.  of  Louisiana,  which  latter  follow  the 
Jewell,  1  Greenl.  (Me.)  352,  10  Am.  civil  law,  and  of  course  would  not  be 
Dec.  73;  Cnshman  v.  Blanchard,  2  inSuenced  by  the  rule  in  the  old  com- 
Greenl.  (Me.)  266,  11  Am.  Dec.  76;  moo  law  action  of  warrantia  eharta). 
Qore  V.  Brazier,  3  Mass.  523,  3  Am.      Note:  24  A.  S.  R.  267. 

Dec.  182  and  note;  Furnas  v.  Dnrgin,      16.  Furnas  v.  Duigin,  119  Mam. 
119  Mass.  600,  20  Am.  Rep.  341  and  500,  20  Rep.  341  and  note, 
note.    But  see  Blanchard  v.  Ellis,  1     16.  Note:  24  A.  S.  R.  267. 
Gray  (Maes.)  195,  61  Am.  Dec.  417;      17.  Drury  v.  Shumway,  1  D.  Chip. 
Druiy  V.  Shumway,  1  D.  Chip.  (Vt.)   (Vt.)  110, 1  Am.  Dec.  704. 
HO,  1  Am.  Dec.  704  and  note;  Park     18.  McMillan  v.  Ritchie,  3  T.  B. 
«.  Bates,  12  Vt.  381,  36  Am.  Dec  347.  Mon.  (Ky.)  348,  16  Am.  Dec.  107. 
Note:  24  A.  S.  R.  267.  Note:  33  Am.  Dec.  345. 

14.  Park  t>.  Bates,  12  Vt.  381,  36  19.  Conrad  v.  Efflnger,  87  Va.  69, 
Am.  Dec  347;  Moreland  v.  Metz,  24  12  S.  G.  2,  24  A.  S.  R.  646;  Monu 
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the  measure  of  damages,  the  interest  thereoa  is  to  be  computed  from 
the  time  the  judgment  of  eviction  was  rendered."  Tests  are  not 
allowed  in  the  computation  of  interest  recoverable  as  damages  for 
breach  of  covenant  of  warranty.^  Where  a  purchaser  has  received 
rents  and  profits,  these  are  presumed  to  be  equivalent  to  interest  on 
the  money  he  has  paid  for  the  land.  In  estimating  his  damages, 
therefore,  for  breach  of  covenant  of  warranty,  interest  is  allowable  to 
him  only  for  the  time  for  which  he  has  lost  the  rents  and  profits 
or  for  which  he  is  accountable  for  them  to  the  owner  of  the  parsr 
mount  tiUe.* 

85.  Costs  and  Expenses  Generally. — It  is  well  established  that  the 
damages  recoverable  for  the  breach  of  a  covenant  of  warranty  include, 
in  addition  to  the  items  already  mentioned,  the  costs  and  e^enses 
incurred  in  defending  the  action  in  which  the  covenantee  was 
evicted,'  but  not  the  costs  of  the  action  for  mesne  profits.*  Since  a 
covenant  of  warranty  does  not  protect  against  every  unfounded 
adverse  claim,  but  is  broken  only  where  there  is  an  actual  or  con> 
structive  eviction  under  »  paramount  title,*  it  is  the  well  settled  gen- 
eral  rule  that  the  covenantee  is  not  entitled  to  demand  of  his  cove- 
nantor expenses  incurred  in  defending  a  suit  which  sustains  the 
title  as  valid,*  or  in  removing  an  apparent  but  unfounded  cloud 
on  his  title.'  This  rule  is,  however,  subject  to  a  recognized  exception 
that  if  the  hostile  title  asserted  against  the  grantee  is  a  legal  title 
in  fact  outstanding  but  for  equitable  reasons  not  enforceable  against 
him,  he  may,  when  it  is  asserted  against  him,  interpose  an  equitable 
defense  thereto,  and  although  he  is  successful  in  thus  defeating  the 
outstanding  le^  titie,  he  is  nevertheless  entitied  to  recover  against 


«.  Haley,  107  Va.  331,  68  8.  E.  664,  man  «.  LnekBinger,  224  Mo.  1, 123  8. 

122  A.  S.  R.  846,  13  Ann.  Gas.  204,  W.  441,  26  LJCA.(N.S.)  934;;  Staata 

13  LJt.A.(N.S.)  732,  Ten  Eyck,  3  Gaines  (N.  Y.)  HI,  2 

20.  Emry  v.  Shnmway,  1  D.  Chip.  Am.  Dec  264;  Conrad  «.  Effinger,  87 

(Yt.)  110,  1  Am.  Dec  704  and  note.  Va.  69,  12  6.  E.  2,  24  A.  8.  B.  646; 

1.  Drew  «.  Towle,  30  N.  H.  631,  Morgan  v.  H-ley,  107  Va.  331.  68  8. 
64  Am.  Dee.  309.  £.  664,  122  A.  S.  B.  846.  13  Ann. 

2.  Wood  V.  Kingston  Coal  Co..  48  Cas.  204,  13  Lil.A.(N.S.)  732:  Hoff- 
XU.  356,  95  Am.  Dec.  654  and  note;  man  v.  Dickson,  65  Wash.  556,  118 
Clark  V.  Farr,  14  Ohio  118,  46  Am.  Pao.  737,  Ann.  Cas.  1913B  869  and 
Dec.  529  and  note.  note,  39  L.B.A.(K.S.)  67. 

Note:  24  A.  B.  B.  268.  Notes:  1  Am.  Deo.  9;  99  Am.  Dee. 

8.  Prestwood  v.  MeOowin,  128  Ala.  73;  36  LJt^(N.S.)  781. 

267,  29  So.  366,  86  A.  S.  B.  136;  4.  Staata  v.  Ten  Eyek,  3  Caines  (N. 

Cox  V.  Strode,  2  Bibb  (Ey.)  273,  6  T.)  Ill,  2  Am.  Dee.  254. 

Am.  Dee.  603  and  note;  Brooks  v.  6.  See  $upra,  par.  60  and  61. 

Mohl,  104  Minn.  404,  116  K.  W.  931,  6.  Hoffman  v.  Diekson,  66  Wash. 

124  A.  S.  B.  629,  17  L.B.A.(N.S.)  666,  118  Pae.  737,  Ann.  Cas.  1913B 

1195;  Brooks  v.  Black,  63  Bfiss.  161,  869,  39  L.B.A.(N.8.)  67. 

8  So.  332,  24  A.  8.  B.  259,  11  L-HA.  7.  Thome  v.  Clark,  112  la.  548,  84 

176;  Wiggins  v.  Pender,  132  N.  C.  N.  W.  701,  84  A.  8.  B.  SSOL 
628,  44  S.  E.  362,  61  L.R.A.  772;  Cole- 
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his  grantor  the  reasonable  expenses  involved  in  making  his  equitable 
defense,  on  the  ground  that  a  grantor  is  entitled  to  a  conveyance 
of  the  legal  title,  and  such  outstanding  legal  title  is  a  lawful  claim 
within  the  meaning  of  the  covenant,  notwiliistaading  an  eviction 
may  be  avoided  by  showing  a  superior  equity.* 

86,  Counsel  Fees. — On  Iho  question  of  the  allowance  of  attorney's 
fees  in  the  action  in  which  the  injured  party  is  evicted,  there  is 
a  decided  conflict  in  tiie  authorities,  some  holding  that  such  fees 
reasonably  and  in  good  faith  incurred  in  defending  the  title  and 
resisting  the  eviction  are  properly  allowed  as  damages,'  while  other 
authorities  limit  the  C(»t9  recoverable  in  such  cases  to  the  taxable 
costs,  and  hold  that  counsel  fees  cannot  be  recovered  as  part  of  the 
damages  for  breach  of  a  covenant  of  warranty.**  Still  others  hold 
that  the  covenantor  is  entitled  to  notice  to  come  in  and  defend  the 
suit,  and  that  he  should  not  be  adjudged  to  pay  any  counsel  fees 
without  having  had  an  opportunity  to  comply  with  his  contract  and 
defend  the  suit  himself,  or,  if  he  desires  to,do  so,  to  submit  to  judg- 
ment, and  save  any  additional  costs  and  expenses,  if  he  should  dis- 
cover that  his  title  was  so  defective  as  to  render  useless  further  resist- 
ance to  the  suit.**  Counsel  fees  for  defending  the  action  upon  which 
the  covenantee  was  evicted,  accruing  after  the  covenantor  has,  upon 
notice,  assumed  the  defense,  are  not  part  of  the  damage.** 

87.  Damages  Recoverable  in  Case  of  Partial  Breach. — ^In  case  of  a 
partial  breach  of  a  covenant  of  warranty  by  reason  of  a  failure  ol 
title  to  a  portion  of  the  estate  conveyed,  there  must  be  an  apportion- 
ment of  the  damages  fixed  by  the  statute,  based  upon  the  relative  value 
of  that  portion  to  whr^ch  the  title  fails  and  of  that  portion  to  which 
the  title  proves  good.*'  If  a  grantor  is  seised  of  an  estate  for  a  life 
only,  and  not  of  the  fee  warranted,  the  value  of  the  life  estate  must 
be  deducted  from  the  value  of  the  fee  in  estimating  the  measure  of 

8.  Meservey  v.  Snell,  94  la.  222,  62  Black,  68  Miss.  161,  8  8o.  332,  24 
N.  W.  767,  58  A.  S.  R.  391,  A.  S.  R.  259,  11  L.R.A.  176;  Tnmer 

Note :  Ann.  Gas.  1913B  875.  v.  Miller,  42  Tex.  418,  19  Am.  Rep. 

9.  Madden  v.  Caldwell  Land  Co.,  16  47  and  note;  Conrad  v.  Efflnger,  87 
Idaho  59,  100  Pac.  358,  21  L.R.A.  Va.  59,  12  S.  E.  2,  24  A.  S.  R.  646; 
(N.S  )  332;  Brooks  v.  Mohl,  104  Morgan  «.  Haley,  107  Va.  331,  S8  S. 
Minn.  404,  U6  N.  W.  931,  124  A.  S.  E.  564,  122  A.  S.  R.  846,  13  Ann. 
R.  829.  17  Ii.E.A.(N.S.)  1195;  Lowe  Gas.  204,  13  L.R.A.(N.S.)  732. 

Co.  t>.' Simmons  Warehouse  Co.,  39      Note:  24  A.  S.  R.  268. 
Utah  395,  117  Pac.  874,  Ann.  Cas.      11.  Wiggins  v.  Pender,  132  N.  C. 
1913E  246   (holding  this  to  be  the  628,  44  S.  E.  362,  61  LJI.A.  772. 
ease  in  some  states).  12.  Note:  43  Am.  Dee.  609. 

Notes:  24  A.  S.  R.  268  ;  35  L.RJL  13.  Aiken  v.  McDonald,  43  S.  a  29, 
(N.S.)  781.  20  S.  E.  796, 49  A.  S.  B.  817  and  note. 

10.  Qragg  V.  Riehardaon,  26  Qa.  And  see  Cardwell  v.  Strother,  litt. 
666,  71  Am.  Dee.  190;  Brooks  v.  SeL  Caa.  (Ky.)  429,  IS  Am.  Dee.  326. 
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damages  for  a  broach  of  the  covenant  of  wananty.'^  Where  the  evic- 
tion from  the  premises  conveyed  under  a  covenant  of  warranty  is 
only  partial,  it  is  usually  held  that  the  damages  recovmble  will  bear 
the  same  proportion  to  the  whole  consideration  paid  when  that  is 
taken  a&  the  measure,  or  to  the  whole  value  of  the  property  at  the 
time  of  the  eviction  when  that  is  the  criterion,  that  the  value  of  the 
part  to  which  the  title  fails  bears  to  the  whole  premises  estimated 
at  the  price  paid,  or  at  the  value  at  the  time  of  eviction,  as  the 
case  may  be.  If,  however,  a  specific  price  was  paid  for  several  par- 
cels, then  only  the  specific  price  paid  for  the  parcel  lost  can  be  recov- 
ered as  damages.  And  where  a  grantor  conveys  a  tract  of  land  wilh 
warranty  of  which  he  owns  only  an  equal  undivided  half,  one  half 
of  the  consideration,  or  value,  can  be  recovered.**  Where  there  is 
a  contract  for  sale  of  several  Eidjoining  parcels  of  land  for  an  entire 
sum,  with  general  warranty  of  title,  and  the  purchaser  is  evicted 
from  a  portion  for  want  of  title,  he  may  hold  the  remainder  and 
have  proportionate  abatement  or  compensation,  although  there  was  a 
mutual  mistake  as  to  the  title.'*  Where  a  purchaser  buys  land  with 
notice  of  infirmity  of  tiUe,  and,  after  improving  it,  sells  it  at  an 
increased  price,  and  the  purchaser  from  him  is  evicted  as  to  one 
fourth  thereof,  the  first  purchaser  can  recover  of  his  vendor  only 
one  fourth  of  the  price  paid  by  him,  while  he  must  pay  to  his  pur- 
chaser one  fourth  of  the  price  received  from  him.*'  If  a  vendor 
sells  land  with  warranty  of  title,  and  at  the  time  the  land  has  been 
rented  by  his  agent,  without  his  direction  or  knowledge,  and  the 
vendee  is  tiiereby  delayed  in  getting  possession,  the  measure  of  dam- 
ages is  the  fair  rental  value  for  the  lost  time,  and  prima  facie  the 
'rent  agreed  to  be  paid  by  the  tenant  is  the  fair  rental  value.*^ 

88.  Damages  Recoverable  Where  Grantee  Purchases  Otttstaading 
Title. — Where  the  grantee  under  a  covenant  of  warranty  has  in  good 
faith  purchased  the  outstanding  paramount  title,  as  he  may  properly 
do,  to  avoid  an  actual  eviction,*'  he  may  recover  as  damages  what 
he  paid  for  such  paramount  title,  provided  it  does  not  exceed  the 
price  paid  to  the  warrantor,  together  with  interest  on  what  be  paid 
from  the  date  of  its  payment.**  Damages  for  the  breach  of  the  cove- 
nant of  warranty  by  an  eviction  under  a  paramount  title,  which  the 

14.  Aiken  v.  UcDonald,  43  S.  C.      19.  See  supra,  par.  63. 

29,  20  S.  £.  796,  49  A.  S.  B.  817  20.  McGary  v.  Hastings,  39  Cal. 

find  note.  360,  2  Am.  Rep.  456;  Uichards  v. 

15.  Note:  24  A.  8.  R.  267.  Iowa  Homestead  Co.,  44  la.  304,  24 

16.  Butchar  v.  Peterson,  26  W.  Va.  Am.  Rep.  745;  Brooks  u.  Mohl,  104 
447,  53  Am.  Eep.  89.  Minn.  404, 116  N.  W.  931, 124  A.  S.  R, 

17.  Conrad  «.  Efflnger,  87  Va.  59,  629,  17  L.R.A.(N.S.)  1135;  Cowdrey 
12  S.  E.  2,  24  A.  S.  B.  646  and  note.  v.  Coit,  44  N.  Y.  382,  4  Am.  Bep.  690. 

18.  Morehmd  v.  Hetz,  24  VT.  Ya.  Note:  24  A.  S.  B.  267. 
119,  49  Am.  Bep.  246. 
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covenantee  extinguiBbed  for  a  nominal  sum,  are  meaaored  by  such 
sum,  and  an  allowance  for  trouble  and  expense.^ 

89.  Damages  Recoverable  in  Case  of  Exchange  ot  Lands. — Wben 
lauds  are  exchanged,  and  tbe  title  of  one  of  tbe  tracts,  wbich  in  the 
exchange  between  the  parties  was  conveyed  with  general  warrant, 
fails,  a  recovery  may  be  bad  against  tbe  grantor  for  the  value  of 
the  land,  with  interest  and  costs,  and  tbe  value  fixed  and  agreed  upon 
at  the  time  of  the  exchange  will  be  ta^en  to  be  tbe  true  measure  of 
the  damages  recoverable.  So  where  tbe  con^deration  is  peoraonal 
property,  it  is  held  proper  to  take  the  value  which  the  parties  put 
upon  it  at  the  time  rather  than  its  real  value.* 

90.  Damages  Recoverable  by  Remote  Vendee. — ^With  regard  to  what 
damages  a  remote  vendee  may  recover  in  an  action  against  his  remote 
vendor  for  breach  of  warranty  of  title,  the  authorities  are  in  conflict. 
In  some  jurisdictions  it  is  held  that  tiie  remote  vendee  can  recover 
only  what  he  has  paid  to  his  own  vendor,  wiih  interest  and  costs.* 
In  others,  however,  the  measure  of  damages  recoverable  by  an  evicted 
vendee  upon  a  covenant  of  warranty  of  a  remote  vendor  is  not  lim- 
ited to  the  price  paid  by  such  vendee  to  his  immediate  vendor,  but  is 
the  value  of  the  land  at  the  time  of  its  conveyance  by  such  remote 
vendor,  which  value  is  conclusively  determined  by  the  phce  paid  to 
him  for  it,  together  with  interest  on  such  price  for  so  long  a  time  as 
such  evicted  vendee  has  been  held  liable  to  the  owner  for 
pr<^tB  and  the  taxed  costs  expended  by  him  in  defending  the  suit 
in  ejectment.  But  he  cannot  recover  his  attorney's  fees,  nor  costs 
not  taxed.*  Nominal  damages  only  can  be  awarded  a  remote  grantee 
for  breach  of  covenants  of  warranty  in  a  deed  of  real  estate,  where 
t^ere  is  no  proof  of  the  consideration  paid  by  him  or  the  intermedi-' 
ate  grantor  for  the  property.' 

91.  Effect  of  Recovery  of  Damages  for  Breach. — A  grantee  of  land 
who  recovers  judgment  and  satisfaction  against  tiie  grantor  for  a 
breach  of  the  covenant  of  warranty,  cannot  afterwards  recover  the 
land  granted  on  the  grantor's  acquiring  a  more  perfect  title.*  He 
cannot  eet  up  his  deed  against  the  grantor,  or  any  one  claiming 
under  him,  in  an  action  for  the  land;  bat  the  judgment  for  the 
recovery  of  damages,  for  the  breach  of  such  covenants,  will  avail 
against  such  deed,  when  pleaded  by  a  party  having  a  right  to  plead 
such  judgment.' 


1.  LefflngweU  «.  Elliott,  8  Piek. 
(Mass.)  465,  19  Am.  Dee.  348. 

2.  Note:  24  A.  8.  B.  268. 

8.  CrisSeld  V.  Stazr,  36  Ifd.  129, 
II  Am.  Rep.  480;  MarUand  o.  Crump, 
18  N.  C.  94,  27  Am.  Dee.  230. 

Note:  24  A.  8.  B.  268. 

4.  Brooks  o.  Black,  68  Miss.  161, 
8  So.  33^  24  A.  8.  B.  269  and  note, 


U  h:RJL  176. 

Note:  24  A.  8.  B.  268. 

6.  Gcdonan  v.  liueksingtir,  224  lb. 
1,  123  S.  W.  441,  26  LJLA(N.S.) 
934. 

6.  Porter  v.  Hill,  9  Mass.  34,  6  Am. 

Dee.  22. 

7.  Stinarai  v.  8nmner,  9  Umil  143. 
6  Am.  Dee.  40. 
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Seisin  or  Oood  Right  U>  Convey 

92.  General  Rule  as  to  Ueasure  of  Damages  for  Total  Breach. — 

The  covenaat  of  seisin  ia  in  many  respects  synonymous  with  the 
covenant  that  the  grantor  has  good  right  to  convey,  and  so  far  bs 
respects  damages  for  breach,  the  two  covenants  stand  on  precisely  the 
same  ground.^  In  the  earlier  cases^  it  was  sought  to  hold  the  cove- 
nantor liable  for  the  increased  value  of  the  land,  and  for  the  value 
of  improvements  made  after  the  purchase ;  but  it  was  held — adhering 
to  the  policy  of  the  law  exhibited  under  the  old  warranty,  and  on 
the  ground  that  it  would  be  unjust  to  make  the  grantor  liable  for  acci- 
dental increase  in  value,  and  for  improvements  made  without  his 
privity  or  sanction — that  the  true  measure  of  damages  was  the  value 
of  the  land  at  the  time  of  the  sale  as  agreed  upon  by  the  parties, 
and  shown  by  the  amount  of  the  consideration  paid,  together  with 
interest  upon  that  sum.'  When  no  consideration  is  named  in  the 
deed,  and  it  is  not  ascertainable,  or  where  the  conveyance  is  the 
result  of  negotiations  with  a  third  person,  as  where  a  person  owing 
a  debt  procured  the  defendant  to  convey  a  tract  of  land  to  the  plain- 
tiff, his  auditor,  who  agreed  to  receive  it  in  satisfaction  of  the  debt, 
and  there  is  therefore  no  privity  between  plaintiff  and  defendant 
respecting  the  consideration  paid,  r^rt  must  be  had  to  the  actual 
value  of  the  land,  and  the  damages  will  be  measured  by  the  value 
of  the  land  at  the  time  of  the  conveyance,  with  interest.  So  where 
the  defendant  was  a  stranger  to  the  consideration,  except  as  to  a 
part  which  he  received  upon  the  subsequent  execution  of  the  deed, 


8.  See  mpra,  par.  45,  as  to  char- 
acter of  covenant  of  seisin. 

9.  Prestwood  r.  McGowin,  128  Ala. 
267,  29  So.  386,  86  A.  S.  K.  136; 
hogan  V.  Moulder,  1  Ark.  313,  33  Am. 
Dec.  338  and  note;  Horsford  v. 
Wright,  Kirby  (Conn.)  3,  1  Am.  Dec. 
8  and  note;  Mitchell  v.  Hazen,  4 
Conn.  495,  10  Am.  Dec  169;  Gilbert 
V.  Bulkley,  5  Conn.  262,  13  Am.  Dec. 
SI  and  note;  Femander  v.  Dunn,  19 
Ga.  497,  65  Am.  Dec.  607  and  note; 
King  V.  Oilson,  32  111.  348,  83  Am. 
Dec.  269;  Swafford  v.  Whipple,  3 
O.  Greene  (la.)  261,  54  Am.  Dec.  498 
and  note;  Kennedy  v.  Kennedy,  2 
Bibb  (Ky.)  464,  5  Am.  Dec.  629; 
Spronle  v.  Winant,  7  T.  B.  Mon. 
^y.)  195, 18  Am.  Dec.  164  and  note; 
du^bman  v.  Blanehard,  2  Greenl. 
(Me.)  266,  11  Am.  Dec.  76;  Spring  tJ. 
Chaee,  22  Me.  505,  39  Am.  Dec.  595 
and  note;  Blanehard  v.  Ellis,  1  Gray 
(Mass.)  195,  61  Am.  Dee.  417;  Mars- 


ton  V.  Hobbs,  2  Mass.  433,  3  Am.  Dec. 
61;  Sumner  v.  Williams,  8  Mass.  162, 
5  Am.  Dec.  83  and  note;  Dickson  v. 
Desire,  23  Mo.  151,  66  Am.  Dec  661 
and  note;  Willson  v.  WiUson,  25  N. 
H.  229,  57  Am.  Dec.  320;  Staata  v. 
Ten  Eyek,  3  Caines  (N.  Y.)  Ill,  2 
Am.  Dec.  254;  Pitcher  v.  Livingston, 
4  Johns.  (N.  Y.)  1,  4  Am.  Dec.  229; 
Bald-win  v.  Munn,  2  Wend.  (N.  Y.) 
399,  20  Am.  Dec.  627;  Eames  v.  Arm- 
strong, 146  N.  C.  1,  59  S.  E.  165,  125 
A.  S.  R.  436  and  note;  Backus  v. 
McCoy,  3  Ohio  211, 17  Am.  Dec.  585; 
Ex  parte  Hardin,  34  8.  C.  377,  13  S. 
E.  615,  27  A.  S.  R.  820  and  note; 
Conrad  v.  Effinger,  87  Va.  69,  12  S. 
E.  2,  24  A.  S.  R.  646  and  note;  Rich 
V.  Johnson,  2  Pin.  (Wis.)  88,  52  Am. 
Dec.  144  and  note;  Mecklem  v.  Blake, 
22  Wis.  405,  99  Am.  Dec.  68  and 
note. 

Notes:  30  Am.  Dee.  807;  66  Am. 
Dec  670. 
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the  measure  of  damages  was  held  to  be  the  value  of  the  land  at  the 
time  of  the  conveyance,  or,  at  the  election  of  the  plaintiff,  the  amount 
actually  received  by  the  defendant.  It  is  immaterial,  however,  that 
the  consideration  was  paid  or  delivered  to  another  person  than  tiie 
grantor,  or  that  it  was,  before  delivery,  the  property  of  another  than 
the  grantee;  provided  that  it  is  agreed  upon  between  the  grantor  and 
the  grantee  as  the  consideration  upon  which  the  deed  ia  given.  For 
their  agreement  creates  a  privity  between  them  in  respect  to  the 
consideration,  and  makes  it  the  contract  price  of  the  conveyance,  and 
it  is  therefore  the  measure  of  the  grantee's  loss.'*  If  the  considera- 
tion of  the  deed  be  land,  by  way  of  exchange,  the  value  of  that  land 
at  the  time  of  the  deed,  witli  interest,  will  be  the  measure  of  damages.'^ 
Though  the  general  rule  is  as  above  stated,  that  the  vendee  suing 
for  a  total  breach  of  a  covenant  of  seisin  cannot  augment  his  recov- 
ery by  showing  a  rise  in  value,  whether  the  enhancement  arose  from 
extrinsic  causes  or  from  improvements  placed  upon  the  land  by  him,'- 
yet  where  improvements  are  made  at  tiie  instance  and  for  some  pur^ 
pose  of  the  vendor,  allowance  therefor  has  been  made  in  the  assess- 
ment of  damages.**  A  recovery  for  improvements  to  the  extent  that 
they  luay  have  permanently  enhanced  the  rental  or  usable  value  of 
the  life  estate  may  be  allowed  to  the  vendee,  with  his  purchase  money, 
intercut  thereon,  and  taxes  paid,  on  breach  of  a  covenant  of  seisin 
made  by  an  outstanding  contingent  remainder,  when  his  recovery 
in  equity  is  conditioned  on  liis  restoration  of  possession  to  the  vendor, 
and  his  accounting  for  his  use  of  the  premises.**  A  covenant  of 
seisin  with  power  to  convey  in  a  deed  of  real  estate  of  all  the  prem- 
ises "with  the  tenements,  hereditaments,  and  appurtenances  thereto 
belonging,"  will  render  the  grantor  liable  for  the  value  of  plumbers' 
fixtures  which  have  been  annexed  to  the  property  under  a  conditional 
sale  contract  properly  recorded,  reserving  tide  in  the  vendor  in  case 
the  purchaser  is  compelled  to  pay  for  them  to  prev^t  their  removal 
from  the  property.** 

93.  For  What  Time  Interest  Recoverable. — Where  the  grantee  has 
not  been  in  possession,  or  his  occupancy  has  not  been  beneficial  and 
productive  of  rents  and  profits,  he  may  recover  interest  for  the  whole 
period  from  the  date  of  the  conveyance.  The  fact  that  the  vendee 
received  no  rents  and  profits  from  the  premises  cannot  be  taken  into 
consideration  to  reduce  damages,  as  a  person  purchasing  real  estate 
is  presumed  to  do  so  because  the  rents  tmd  profits  will  be  equivalent 

10.  Note:  99  Am.  Dec.  75.  paragraph. 

11.  Cummins  v.  Kennedy,  3  Litt.      13.  Note:  99  Am.  Dec.  73. 

(Ky.)  118,  14  Am.  Dec.  45.  14.  Curtis  v.  Brannon,  98  Tenn. 

Note;  99  Am.  Dee.  74.  153,  38  S.  W.  1073,  69  LJRA.  760. 

12.  Curtis  V.  Brannon,  98  Tenn.  153,  IB.  Herzog  v.  Marx,  202  N.  Y.  1, 
38  S.  W.  1073,  69  LJl.A.  760.  And  94  N.  E.  1063,  35  L.B.A.(N.S.)  f>70. 
see  ca.ses  cited  to  first  text  under  this 
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to  the  interest  of  the  money  he  pays  for  it.'*  So  the  grantee  may 
lecover  interest,  though  he  has  heen  in  possession,  for  the  money  due 
to  the  owner  for  rente  and  profits  constitutes  a  distinct  and  separate 
daim.^'  On  the  other  hand,  if  there  has  been  a  beneficial  occu- 
pancy, and  the  grantee  has  been  in  the  enjoyment  of  rents  and  profits 
up  to  the  time  of  the  action  on  tiie  covenant  or  to  the  time  of  evic- 
tion, he  can  recover  interest  only  for  the  time  during  which  he  is 
liable  for  mesne  profits,  which  varies  under  different  statutes,  the 
time  being  generally  from  four  to  six  years  immediately  prior  to 
the  eviction.'^  In  some  jurisdictions,  however,  the  plaintiff  has  been 
permitted  to  recover  the  consideration  money  and  interest  for  the 
whole  period,  together  with'  the  taxes  paid  on  the  premises,  less  the 
value  of  the  rents  received,  or  which  could  have  been  received,  by 
the  grantee  from  the  land."  Interest  for  the  whole  period  will  be 
computed  from  the  date  of  the  deed,  or  from  the  time  of  payment,** 
to  the  time  of  the  judgment.^  Interest  on  the  purchase  price  of  land 
bought  with  warranty,  where  the  covenantee  has  again  purchased 
the  land  on  a  foreclosure  sale,  which  constituted  a  constructive  evic- 
tion, may  bo  recovered  from  the  time  of  thus  extinguishing  the  incum- 
brance, but  not  from  the  date  of  the  original  purchase.'  Where 
rents  are  set  off  against  improvements,  the  warrantor  must  pay  inter- 
est .for  the  time  the  rents  were  recovered." 

94.  Damages  in  Case  of  Partial  Breach. — ^Upon  a  partial  breach  of 
the  covenant  of  seisin,  the  rule  is  well  settled  that  the  covenantee 
recovers  pro  tanto  only,  and  it  seems  that  he  cannot  rescind  and 
recover  the  whole  consideration  money.*  The  measure  of  damages 
for  failure  or  defect  of  title  to  part  of  the  land  conveyed  is  the  rela- 
tive value  which  the  part  taken  away  bears  to  the  whole,  as  fixed 
by  the  price  agreed  upon  for  tiie  whole,*  subject,  however,  to  proof 
by  the  parties  that  the  part  lost  was  of  greater  or  less  value  from 
particular  advantages  or  disadvantages.   But  the  expense  of  improve- 


16.  Spring  v.  Ghase,  22  Me.  505, 
39  Am.  Dec.  595. 

Note:  99  Am.  Dee.  76. 

17.  Mitchell  v.  Hasen,  4  Coim.  495, 
10  Am.  Dee.  169. 

Note:  99  Am.  Dec.  75. 

18.  Feraander  «.  Dunn,  19  6a.  497, 
66  Am.  Dee.  607  and  note;  Staata  v. 
Ten  Eyck,  3  Caines  (N.  Y.)  Ill,  2 
Am.  Dee.  254;  Baldwin  v.  Mnnn,  2 
Wend.  (N.  Y.)  399,  20  Am.  Dec.  627; 
Curtis  V.  Brannon,  98  Tenn.  153,  38 
8.  W,  1073,  69  L.R.A.  760. 

Note:  99  Am.  Dec.  76. 

19.  Note:  99  Am.  Dec.  76. 

20.  Davis  v.  Smith,  5  Ga.  274,  48 
Am.  Dec  279  and  note;  Spring  v. 


Chase,  22  Me.  505,  39  Am.  Dee.  595 
and  note. 
Note:  99  Am.  Dee.  76. 

1.  Notes:  92  Am.  Dec  630;  99  Am. 
Dec.  76. 

2.  Collier  v.  Cowger,  52  Azk.  fB2, 
12  S.  W.  702,  6  L.R.A.  107. 

3.  Boone  v.  Kdoz,  80  Tex.  642,  16 
S.  W.  448,  26  A.  S.  R.  767. 

4.  Morris  v.  Phelps,  6  Johns.  (N. 
Y.)  49,  4  Am.  Dee.  323. 

Notes:  99  Am.  Dee.  78,  79;  125  A. 
S.  R.  463,  464. 

6.  Phillips  V.  Reiehert,  17  Ind.  120, 
79  Am.  Dee.  463  and  note  \^  Cnshman 
o.  Blanehard,  2  Groenl.  (Me.)  266,  11 
Am.  Dee.  76;  Ela  v.  Card,  2  N.  H. 
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meats  cannot  be  considoFed  in  estimating  such  damage.*  And  ao 
where  a  person  covenants  for  a  special  character  of  estate,  as  a  seisin 
in  fee,  and  he  receives  a  lesser  interest,  as,  for  instance,  a  life  estate, 
he  may  recover  the  consideration  less  the  ^ue  of  the  estate  received.' 

95.  Damages  in  Case  of  Outstanding  Title  or  Existence  of  Mort- 
gage.— ^It  is  the  general  rule  that  when  a  grantee  buys  an  outstanding 
title,  his  recovery  on  the  covenant  of  seisin  is  limited  by  the  injury 
actually  sustained,  and  he  recovers  only  the  amount  paid  by  him,  with 
interest  from  the  time  of  payment,  provided  this  sum  is  less  than 
the  unount  recoverable  for  a  total  brMch.*  In  such  case  it  has  been 
held  to  be  incumbent  on  the  grantee  to  prove  not  only  the  amount 
paid,  but  that  such  payment  was  the  rea^nable  value  of  the  interest 
acquired.  He  cannot  recover  more  than  the  price  paidj  with  interest 
from  the  time  of  payment,  but  may  recover  less,  as  tibe  proof  may 
show  that  the  title  bought  in  was  not  wortii  the  amount  paid,  or  could 
have  been  bought  for  less.  In  order  to  recover  more  than  nominal 
damages,  the  onus  is  on  the  plaintiff  to  show  what  the  outstanding  title 
was  worth,  and  the  fact  that  he  paid  a  given  sum  for  it  cannot  be 
regarded  as  evidence  of  its  value.*  Damages  on  breach  of  a  cove- 
nant of  seisin,  arising  from  the  existence  of  a  prior  mortgage,  are 
determined  by  the  amount  due  on  the  mortgage," 

96.  Measure  of  Damages  in  Suit  by  Assignee  of  Grantee. — ^Whero 
the  covenant  of  seisin  is  held  to  run  with  the  land,  and  the  suit 
is  by  the  assignee  of  the  covenantee,  then  the  measure  of  damages 
is  not  the  consideration  mentioned  in  the  covenantor's  deed  (for  if 
that  were  so,  there  might  in  some  cases  be  a  recovery  for  much  more 
than  the  assignee  had  paid  for  the  property),  but  the  consideration 
which  the  assignee  has  paid  to  his  immediate  grantor,  with  interest 
from  the  date  of  the  eviction  and  costs  in  the  ejectment  suit,  with 
this  limitation,  however,  that  the  recovery  cannot  be  for  an  funount 
exceeding  the  consideration  received  by  the  covenantor  tot  the  same 
lands.**  Where  there  is  no  proof  of  the  consideration  paid  by  the 
remote  grantee  or  the  intermediate  grantor  for  the  property,  it  has 
been  held  tiiat  only  nominal  damages  can  be  recovered.^'  Where 

176,  9  Am.  Dec.  46;  Morris  «.  Phelps,  165,  125  A.  S.  R.  436  and  note. 
5  Johns.  (N.  Y.)  49,  4  Am.  Dee.  323;     Notes:  99  Am.  Dec.  81;  125  A.  S. 
Beaupland  v.  McKeen,  28  Pa.  St  124,  B.  464. 


6.  Beanpland  «.  McKeen,  28  Pa.  St.  10.  Gilbflrt  «.  Bacldey,  5  Conn.  262, 
124,  70  Am.  Dec.  116  and  note.         IS  Am.  Dec  57  and  note. 

7.  Note:  99  Am.  Dee.  78,  79.  11.  Dickson  «.  Desire,  28  Mo.  161, 

8.  Spxing  V.  Chase,  22  Me.  605,  39  66  Am.  Dec  661  and  note. 
Am.  Dee.  5Q5;  Brooks  «.  Kohl,  104     Note:  90  Am.  Dec.  75. 

Minn.  404,  116  N.  W.  931,  124  A.  S.  18.  Coleman  «,  Lneksinger,  224  Mo. 
B.  629, 17  L.R.A.(N.S.)  1195;  Eamea  1,  123  8.  W.  441,  26  L.RA.(N.8.) 
V.  Armstrong,  146  N.  C.  1»  69  S.  E.  934. 
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70  Am.  Dec.  115  and  note. 
Note:  39  Am.  Dec  697. 


9.  Pate  V.  Mitchell,  23  Ark.  590, 
79  Am.  Dec  114  and  note. 
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the  grantee  has  purchased  in  tiie  adverse  title,  the  meason  of  dam- 
ages is  the  amount  paid,  but  whero  he  assigns  the  covenants  in  the 
deed  of  his  grantor,  as  a  part  of  the  consideTatdon  paid  for  the  adverse 

paramount  title,  the  assignee  is  entitled  to  the  full  amount  of  the 
purchase-money  in  an  action  on  the  covenant  of  seisin.*' 

97,  Actual  Loss  as  Essential  to  Recovery  of  Iforo  than  Nominal 
Damages — ^In  GeneraL — ^There  is  in  this  country  an  apparently  irrec- 
oncilable conflict  of  authorities  as  to  the  measure  of  damages  in  an 
action  for  a  breach  of  a  covenEint  of  seisin,  where  the  covenantee  has 
entered  and  held  possession  of  the  land  under  the  deed,  without 
ouster  or  eviction  by  paramount  title,  and  without  having  sust^ned 
any  real  injury  in  consequence  of  the  alleged  breach.  In  many  of 
the  states,  no  distinction  is  taken  between  a  nominal  and  a  substan- 
tial breach  of  the  covenant — a  breach  by  which  the  covenantee  sus- 
tains no  injury,  and  one  where  he  is  actually  injured ;  and  it  is  held 
that  the  covenant  is  broken  as  soon  as  made,  and  becomes  at  once 
a  chose  in  action,  not  assignable  at  common  law,  and  not  passing 
by  descent  or  conveyance  of  the  land;  and  that  on  such  merely  nom- 
inal breach,  the  covenantee,  though  still  possessed  of  the  land,  may 
sue  for  and  recover  back  the  purchase-money  paid^  and  interest  upon 
the  same  for  such  length  of  time  as  he  himself  may  be  liable  for 
the  use  and  occupation  of  the  premises  to  the  rightful  owner.  This 
doctrine  has  in  some  cases  been  carried  so  far  as  to  hold  that  full 
damages  may  be  recovered  on  a  covenant  for  seisin,  even  when  the 
land  has  been  conveyed  by  the  covenantee  before  action  brought  with- 
out warranting  the  titie,  and  for  as  much  as  or  even  more  than  he 
originally  gave.**  On  the  other  hand  the  English  courts,  and  with 
them  the  courts  of  several  of  the  states,  make  a  distinction  between 
a  mere  formal  breach,  and  a  final  or  complete  breach  by  which  the 
possession  of  the  land  is  lost  or  other  actual  injury  ensues.  Accord- 
ing to  these  authorities,  although  there  may  be  an  action  by  the 
covenantee  for  a  merely  formal  or  technical  breach,  yet  in  such  case 
he  can  recover  only  nominal  damages.**  A  few  decisions  take  the 
view  that  possession  or  seisin  by  the  covenantee  or  those  claiming 
through  him,  so  long  as  it  remains  undisturbed,  satisfies  the  covenant 
of  seisin,  so  that  no  action  can  be  maintained  until  a  right  of  sub- 
stantial recovery  exists  consequent  upon  an  eviction  or  actual  loss.** 

13.  Note:  99  Am.  Dec.  76.  and  note;  Wallace  v.  Pereles,  109  Wis. 

14.  Mecklem  v.  Biake,  22  Wis.  495,  316,  85  N.  W.  371,  83  A.  S.  R.  898. 
99  Am.  Dee.  68  (referring  to  this  as  Notes:  125  A.  S.  R.  461  et  seq.;  17 
the  rule  adopted  in  some  of  the  states,  L.BJ^.(N.S.)  1179,  1185. 

bat  dedaxii^  for  a  contrary  rule  as  16.  Backus  v.  McCoy,  3  Ohio  211, 
stated  in  the  text  following).  17  Am.  Dec.  585;  Mecklem  v.  Blake, 

16.  Willson  v.  Willson,  25  N.  H.  22  Wis.  495,  99  Am.  Dec  68.  And 
229,  67  Am.  Dee.  320;  Mecklem  v.  see  9upra,  par.  45,  47. 
Blake,  22  Wis.  495,  99  Am.  Dee.  68 
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Both  these  latter  views  result  in  establishing  the  same  proposition, 
which  is,  that  the  covenant  is  a  covenant  of  indemnity  against  actual 
damage  arising  from  want  of  lawful  title,  and  that  it  runs  with  the 
land  until  such  damage  has  actually  arisen  to  the  party  holding 
possession  under  the  deed." 

98.  Limitation  of  Recovery  to  Nominal  Damages  Where  Title  Per- 
fected by  Inurement — ^After  the  execution  of  a  deed  containing  a  cove- 
nant of  seisin,  the  vendor's  title  may  become  perfect,  though  at  the 
time  of  the  conveyance  it  was  defective.  This  may  occur  by  means 
of  accident  or  of  lapse  of  time,  through  the  intervention  of  strangers 
or  by  reason  of  the  grantor's  own  acts;  and  the  grantor  may  buy 
in  the  outstanding  paramount  title.  Then,  by  virtue  of  the  cove- 
nants of  the  deed,  or  of  the  doctrine  of  estoppel,  this  after-acquired 
title  may  inure  to  the  grantee.  This  perfects  his  title;  and  if  not 
otherwise  damaged,  it  is  held  that  he  can  recover  only  nominal  dam- 
ages for  the  technical  breach  existing  at  the  time  of  the  conveyance.^* 
According  to  some  authorities  the  grantee's  damages  will  be  reduced 
to  a  nominal  sum  even  though  the  grantor's  title  is  not  acquired  until 
after  suit  brought  on  the  covenant;  but  other  decisions  hold,  and, 
it  13  believed,  with  the  better  reason,  that  a  defendant  cannot  give  in 
evidence  a  title  acquired  by  him  subsequent  to  the  bringing  of.  the 
action,  for  the  rights  of  the  parties  must  be  determined  as  they  were 
at  the  time  the  action  was  begun.*®  While  the  weight  of  authority 
supports  the  doctrine  that  nominal  damages  only  are  recoverable 
when  the  grantee's  title  has  been  perfected  by  inurement,  there  ate 
authorities  maintaining  a  contrary  view,  their  contention  being  that 
the  covenantee,  where  the  covenant  fails,  should  be  given  the  option 
of  taking  title  by  inurement  or  falling  back  upon  his  covenants.' 

99.  Election  as  to  Damages  under  Different  Covenants. — When 
a  covenant  of  seisin  and  a  covenant  for  quiet  enjoyment  are  con- 
tained in  the  same  deed,  the  covenant  of  sei^,  which  relates  to  the 
title,  is  ordinarily  regarded  as  the  principal  covenant,  to  which  the 
covenant  for  quiet  enjoyment,  which  goes  to  the  possession,  is  inferior 
and  subordinate.  Accordingly,  a  greater  amount  in  damages  for  the 
breach  of  the  latter  than  of  the  former  is  not  recoverable,  although 
it  may  be  less.  On  a  breach  of  both  covenants,  and  a  total  failure 
of  title,  the  plaintiff  is  entitled  to  but  one  satisfaction,  and  if  he  is 

17.  Meeklem  v.  Blake,  22  Wis.  495,  Notes:  99  Am.  Dec.  77;  X2S  A.  8. 
99  Am.  Deo.  68  and  note.  R.  463. 

18.  Baxter  v.  Bradbury,  20  Me.  260,  19.  King  v.  Oilson,  32  HI.  348,  83 
37  Am.  Dec.  49;  Westbrook  v.  McMU-  Am.  Dee.  269. 

Ian,  1  HiU  L.  (S.  C.)  317,  26  Am.     20.  Note:  99  Am.  Dec.  78. 
Dee.  187.  1.  Note:  99  Am.  Dee.  ?& 
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allowed  full  damages  on  ooe  covenant  he  must  elect  on  which  of 
Uiem  he  meana  to  rely  and  take  nominal  dama^  on  the  other.' 

Qwet  Enjoyment 

100.  General  Rule  as  to  Measure  of  Damages. — Generally  speak- 
ing, the  rules  as  to  the  measure  o£  damages  for  the  breach  of  a  cove- 
nant for  quiet  enjoyment  are  the  same  as  in  the  case  of  a  breach 
of  a  covenant  of  general  warranty,*  and  it  is  well  settled  that  the 
measure  of  damages  for  the  breach  of  a  covenant  for  quiet  enjoyment 
in  a  deed  is  the  consideration  paid  for  the  land,  with  interest,^  and, 
according  to  some  decisions,  the  costs  and  expenses  incurred  in  the 
suit  by  which  the  covenantee  is  evicted.^  The  interest  in  such  cases 
is  computed  from  the  time  of  payment*  to  the  time  of  judgment.' 
The  increased  value  of  tlie  land  from  rise  in  value  or  improvements 
cannot  be  recovered  as  damages  in  an  action  for  the  breach  of  a 
covenant  for  quiet  enjoyment.*  If  the  covenantee  is  obliged  to 
purchase  an  outstanding  title  in  order  to  protect  his  own,  he  miiy 
recover  the  amount  paid  for  such  paramount  title,  not  exceeding 
the  consideration  paid  by  him*  And  damages  arising  from  the 
existence  of  a  prior  mortgage  are  determined  by  the  amount  due  on 
the  mortgage.^**  Where  a  grantee  with  warranty  has  recovered 
against  his  grantor,  after  eviction  suffered,  the  latter  may  recover, 
upon  a  prior  covenant  of  quiet  enjoyment,  the  amount  he  has  been 
obliged  to  pay  his  grantee.** 

101.  Measure  of  Damages  in  Action  by  Remote  Grantee. — The  meas- 
ure of  damages,  in  an  action  by  an  evicted  grantee  of  land  against 
his  remote  grantor  for  breach  of  the  latter's  covenant  for  quiet  enjoy- 
ment, is  the  amount  received  for  the  land  by  such  grsmtor  with  inter- 

2.  Pitcher  v.  Livingston,  4  Johns.  6.  Staats  v.  Ten  Eydc,  3  Caines 
(N.  Y.)  1,  4  Am.  Dee.  229.  (N.  Y.)  HI,  2  Am.  Dee.  254;  Pitcher 

3.  Bostwiek  v.  Williams,  36  DL  65,  v.  Livingston,  4  Johns.  (N.  Y.)  1, 
86  Am.  Dec.  385;  Scott  v.  Kirkendall,  4  Am.  Dec.  229. 

88  111.  465,  30  Am.  Rep.  562.  Note:  53  A.  S.  B.  120. 

Note:  53  A.  S.  R.  118.    See  su-  6.  Spring  v.  Chase,  22  Me.  505,  39 

pra,  par.  83.  Am.  Dee.  595. 

4.  McOary  v.  Hastings,  39  Cal.  360,  7.  Note:  99  Am.  Dee.  75. 

2  Am.  Rep.  456;  Brooks  v.  Black,  68  8.  AVUlson  v.  Willson,  25  N.  H.  229, 

Miss.  161,  8  So.  332,  24  A.  S.  R.  67  Am.  Dec.  320. 

259,  11  L.R.A.  176;  Staats  v.  Ten  9.  McG^  «.  Hastings,  39  Cal.  360, 

Eyek,  3  Caines  (N.  Y.)  Ill,  2  Am.  2  Am.  Rep.  456. 

Dec.  264;  Pitcher  v.  Livingston,  4  Note:  53  A.  S.  R.  120. 

Johns.  (N.  Y.)  1,  4  Am.  Dec.  229;  10.  Gilbert «.  Bulkley,  6  Conn.  262, 

Lanigan  v.  Kille,  97  Pa.  St.  12(1,  39  13  Am.  Dee.  67. 

Am.  Rep.  797.    And  see  Bond  v.  Note:  99  Am.  Dec.  81. 

Quattlebaum,  1  MeCord  L.  (S.  C.)  IL  Markland  v.  Cramp,  18  N.  C.  94, 

584,  10  Am.  Dee.  702.  27  Am.  Dec  230  and  note. 
Note:  63  A.  S.  R.  120. 
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est  thereon,  and  not  the  aqpount  which  the  Iwd  cost  the  person 
evicted.  To  the  amount  so  ascertained  may  be  added  the  costo  prop- 
erly taxed  against  the  grantee  in  the  suit  by  which  he  was  evicted, 
but  not  his  attorneys'  fees.'* 

102.  Measure  of  Damages  for  Breach  of  Such  Covenant  in  a  Lease. — 
In  some  jurisdictions  the  rule  has  been  laid  down  and  adhered  to, 
that  on  a  breach  of  the  covenant  for  quiet  enjoyment,  express  or 
implied  in  a  lease,  where  an  eviction  is  occasioned  through  the  fault 
of  the  lessor,  the  measure  of  damage  is  the  value  of  the  unexpired 
term,  less  the  rent  reserved.'*  The  lessee  is  not  entitied  to  recover 
the  value  of  improvements  for  the  prosecution  of  his  business,  some 
of  which  were  erected  in  pursuance  of  a  covenant  made  by  him  to 
that  effect  in  the  lease,  and  all  of  which  he  had,  by  the  terms  of  the 
lease,  the  right  to  take  down  and  remove  at  the  end  of  the  term.'* 
In  other  states,  however,  it  is  held  that  the  measure  of  damages  for 
a  breach  of  the  covenant  for  quiet  enjoyment  is  not  the  amount  of 
the  rent,  or  of  the  lesee's  profits,  but  according  to  the  value  of  the 
lease  at  the  time  of  eviction.'*  The  subject  of  damages  for  breach 
of  covenant  to  surrender  possession  of  leased  premises  is  treated  under 
its  appropriate  title." 

Incumbraneei 

103.  General  Riiles  as  to  Measure  and  Elements  of  Damages.— 

The  damages  under  a  covenant  against  incumbrances  as  distinguished 
from  the  other  covenants  in  a  warranty  deed  are  a  just  compensation 
for  the  injury  actually  suffered,''  but  remote  or  indirect  damages 
are  not  allowable,  nor  are  prospective  gains  or  profits  of  collateral 
enterprises  or  claims  for  losses  of  resales  recoverable  as  damages  in 
an  action  involving  the  question  as  to  a  breach  of  such  covenant'* 
Where  tJhe  incumbrance  is  changed  into  a  title  adverse  and  indefeas- 
ible, the  grantee  in  an  action  for  breach  of  covenant  against  incum- 
brances may  recover  as  damages  the  amount  paid  for  the  land,  with 
interest  thereon,'*  from  the  time  when  the  vendee  ceased  to  be  in 

18.  Brooks  v.  Black,  6S  Miss.  ISl,  419. 12  AtL  401,  S  A.  8.  B.  57:  Baikj 

8  So.  332,  24  A.  S.  B.  2S9, 11  v.  Acawam  Nat  Bank,  IdO  Mass.  20, 

176.  76  N.  £.  448,  112  A.  S.  K  296,  3 

IS.  Maek  «.  Patehin,  42  N.  Y.  167,  L.B.A.(K.S.)  98;  Fonk  v.  Vomida,  11 

1  Am.  Bep.  606;  Lanigaa^).  Eille,  97  Setg.  ft  B.  (Pa.)  109,  14  Am.  Dee. 

Pa.  St.  120,  39  Am.  Bep.  797.  617. 

Note:  63  A.  S.  B.  11^  117.  18.  Fiamr  v.  Bentd,  161  CaL  390, 

14.  Lanigan  v.  Eille,  97  Pa.  St  120,  119  Pac.  609,  Ami.  Cas.  1913B  1062. 
39  Am.  Bep.  797.  V.  Willson  v.  WiUaon,  26  N.  H. 

Note:  63  A.  S.  B.  117.  229,  57  Am.  Deo.  320  and  note;  Pat- 

15.  Note:  53  A.  8.  B.  117.  tersoa  «.  Stewaxt,  6  Watts  ft  S.  (Fa.) 

16.  See  Lanslobd'  axd  Tbtamt.  527,  ^  Am.  Dee.  586  and  note. 

17.  Beecher  v.  Baldwin,  66  Conn. 
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perceptioii  of  the  pr<^tB,  actaal  or  potentiaL**  If  the  purchase  mon^ 
has  been  partly  paid,  he  will  recover  the  amount  with  interest.* 
Where  the  grantee,  though  out  of  possession,  can  obtain  the  land  by 
payment  of  a  certain  sum,  it  has  been  held  that  he  can  recover  that 
sum  only,  as  otherwise  he  might  recover  the  consideiation  money, 
and  then  obtain  the  estate  by  the  payment  of  a  analler  sum.*  Where 
l^ere  is  no  failure  of  title  to  any  part  of  the  laud  but  an  incum- 
brance on  a  portion  of  the  tract,  the  measure  of  damages  is  the  dimin- 
ished value  of  the  entire  tract,  not  exceeding  the  entire  purchase 
money  paid,  with  interest.*  As  a  general  rule  ihe  damages  for  breach 
of  covenant  f^ainst  incumbrances  in  a  deed  conveying  real  estate  are 
to  be  assessed,  not  as  of  the  date  of  the  trial,  but  of  the  deHvery 
of  the  deed,  to  which  interest  may  be  added  to  the  date  of  the  ver- 
dict,^ but  in  a  few  jurisdictions  the  measure  of  damages  in  such 
case  is  fixed  by  the  value  of  the  land  at  the  time  of  eviction.*  Accord- 
ing to  some  decisions,  costs  and  counsel  fees  necessarily  expended  by 
the  grantee  in  defending  his  possesion  or  in  good  faith  attempting 
to  obtain  possession,  which,  however,  is  unavailing,  may  be  included 
in  tiie  damages  which  he  is  entitled  to  recover  from  the  grantor 
for  breach  of  covenant  against  incumbrances.*  There  is  authority, 
however,  to  the  effect  that  a  purchaser  of  land  is  not  entitled,  in  his 
action  for  a  breach  of  covenant  gainst  incumbrances  in  that  there 
is  an  outstanding  lease  on  the  premises,  to  his  counsel  fees  expended 
in  an  unsuccessful  action  to  evict  the  tenant  1>efore  the  expiration 
of  his  term.' 

104.  Where  Incumbrance  Removed  by  Grantee. — ^Where  Hie  incum- 
brance has  been  removed  or  paid  off  by  the  covenantee,  the  general 
rule  is  that  he  is  entitled,  as  damages  for  the  breach  of  the  covenant 
against  incumbrances,  to  Uie  amount  that  he  has  paid,  with  interest,* 

20.  Patterson  v.  Stewart,  6  Watts     8.  Fraser  v.  Bentel,  16L  Cal  S90, 

ft  S.  (Pa.)  527,  40  Am.  Dec.  586  and  US  Pac.  609,  Ann.  Cas.  1013B  1062; 

note.  Mitchell  v.  Haxen,  4  Coiui.  405,  10 

1.  Beech er  v.  Baldwin,  65  Conn.  Am.  Dee.  169;  KiHaej  v.  Remer,  43 
419, 12  AtL  401,  3  A.  S.  R.  57.  Conn.  129,  21  Am.  Rep.  638;  Beeoher 

2.  Willson  V.  WiUaon,  25  N.  H.  229,  «.  Baldwin,  55  Conn.  419, 12  Atl,  401, 
57  Am.  Dec.  320.  3  A.  S.  R.  67;  Marda  v.  Atkinson,  7 

8.  Note:  3  LJt.A.  702:  Qa.  228,  50  Am.  Dec.  403;  Richards 

4.  BaOey  «.  Agawam  Nat  Bank,  «.  Iowa  Homestead  Co.,  44  la.  304,  24 
190  HasB.  20,  76  N.  E.  440, 112  A.  8.  Am.  Rep.  745;  Spzing  v.  Chase,  22 
B.  296,  3  £..RA.(K.S.)  08.  He.  606,  39  Am.  Dee.  596;  Reed  «. 

5.  Beeeher  v.  Baldwin,  66  Conn.  Pieree,  36  Me.  465,  68  Am.  Dee.  761; 
419,  12  AtL  401*  3  A.  S.  B.  67.  Pieseott  v.  Tmeman,  4  Maaa.  627,  3 

6.  Andrews  «.  Davison,  17  N.  H.  Am.  Dea.  246  and  note;  Willaon  v. 


7.  Bnmn  «.  Ta;  116  Tenn.  1^  Y.)  399,  20  Am.  Deo.  627;  Ghnnt  v. 
89  6.  W.  983,  m  A.  B.  B.  811,  4  Tallman,  20  N.  T.  191,  76  Am.  Dea. 


413,  43  Am.  Dee.  606. 


Willson,  26  N.  H.  229,  57  Am.  Dee. 
320;  Baldwin  «.  Umm,  2  Wend.  (N. 


LitA.(NJ3.)  309. 


384;  Foofce  v.  Bnmet,  10  Ohb  317, 
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if  such  amount  was  reasonable  and  fair,*  and  did  not  exceed  the  pur> 
chaae  money  and  interest^"  In  certain  of  the  states,  however,  the 
value  of  the  land  at  the  time  of  eviction  is  looked  to  in  deteimin- 
ing  the  damages.^^  If  the  covenantee  has  extinguished  a  paramount 
title  for  a  nominal  sum  he  is  entitled  to  recover  no  more  of  the  cove- 
nantor.** The  price  paid  by  a  vendee  in  a  contract  for  the  s^e  of 
land,  who  repurchases  the  same  after  it  has  been  sold  under  a  mort- 
gage or  judgment  lien  existing  at  the  time  of  the  c(Hitract,  is  no 
criterion  of  the  damages  he  has  sustained  in  an  action  against  his 
vendor  for  the  eviction.^'  A  grantee  may  recover,  in  an  action  for 
breach  of  covenant  of  warruity,  where  he  has  paid  off  a  mortgage 
to  prevent  actual  eviction,  the  whole  amount  of  the  mor^ge,  and 
interest  thereon,  where  it  was  paid  before  the  trial,  even  though  it 
was  paid  after  he  conveyed  the  estate  to  another,  who  undertook  to  pay 
the  mortgage  as  part  of  the  consideration  of  the  conveyance.*'  So 
where  the  grantee  of  lands  paid  in  good  faiUi  the  amount  of  a  judg- 
ment recovered  in  an  attachment  suit  against  his  grantor  in  order  to 
free  the  lands  from  the  incumbrance  of  the  attachment,  he  is  entitled 
to  recov^  the  amount  so  paid,  and  the  fact  that  the  levy  of  the  exe- 
cution in  the  attachment  suit  was  irregular  is  no  defense.**  A  grantor 
is  not,  in  a  suit  for  breach  of  covenant  against  incumbrances,  because 
of  the  enforcement  against  the  property  of  a  lien  for  a  share  of  the 
cost  of  a  party  wall  between  the  property  conveyed  and  that  adjoin- 
ing it,  entitled  to  set  off  the  value  to  the  property  of  the  easement 
rights  acquired  by  the  grantee  in  the  adjoining  property  because  of 
the  party-wall  agreement.** 

105.  Existence  of  Restrictions  or  Easements. — Where  tiie  incum- 
l»ance  is  of  such  a  character  that  it  cannot  be  removed  at  the  option 
of  the  grantor  or  grantee,  as  for  instance  a  perpebial  servitude  ease- 
ment, or  restriction  in  the  use  of  land,  damages  are  to  be  awarded 
for  the  injury  proximately  caused  by  the  existence  and  continuance 

86  Am.  Dee.  90  and  note;  Fank  v.  11.  Kelsey  v,  Remer,  43  Conn.  129, 

Voneida,  11  Serg.  &  R.  (Pa.)  109,  14  21  Am.  Rep.  638;  Beecher  v.  Baldwin, 

Am.  Dec  617;  Lowe  Co.  v.  Simmons  55  Conn.  419,  12  Atl.  401,  3  A.  S.  R. 

Wareboose  Co.,  39  Utah  395,  117  Pae.  57. 

874,  Ann.  Cas.  1913E  246.  12.  LeffingweU  «.  Elliott,  8  Pick. 

Note:  3  L.R.A.  792.  (Mass.)  456)  19  Am.  Deo.  343. 

9.  Guthrie  v.  Russell,  46  la.  269,  13.  Martin  v.  Atkinson,  7  Ga.  228, 
26  Am.  Rep.  135 ;  Lowe  Co.  v.  Sim-  50  Am.  Dec.  403. 

mons  Warehouse  Co.,  39  Utah  395,  14.  Estabrook  «.  Smith,  6  Qtkj 

117  Pae.  874,  Ann.  Cas.  1913E  246.  (Mass.)  672,  66  Am.  Dee.  446  and 

Note;  3  LR.A,  792.  note. 

10.  Ricbairds  «.  Iowa  Homestead  15.  Kelsey  v.  Bemer,  43  Conn.  128, 
Co.,  44  la.  304,  24  Am.  Rep.  745  ;  21  Am.  Rep.  638. 

Foote  V.  Burnet,  10  Ohio  317,  36  Am.  16.  Hoffman  v.  Didtaon,  65  Wadt 

Dec.  90  and  note;  Lowe  Go.  v.  Sim-  656,  118  Pae.  737,  Ann.  Cat.  UlSB 

mons  Warehouse  Co.,  39  Utah  395,  869,  39  LJt.A.(N.S.)  87. 
ai7  Pae.  874,  Ann.  Cas.  IdlSE  246. 
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of  itxe  incumbrance.^'  A  recovery  for  breach  of  covenants  in  a  deed 
because  of  a  building  restriction  in  the  chain  of  title  cannot  be  denied 
on  the  theory  that  the  damages  are  not  susceptible  of  ascertainment 
The  measare  of  damages  for  the  breach  because  of  such  restriction  is 
the  difference  between  the  value  of  the  property  with  and  without 
the  restrictive  clause,  if  its  presence  diminishes  the  value.^*  The 
decrease  in  the  market  value  of  the  land  may  usually  be  taken  as  a 
proper  criterion  by  which  to  measure  the  damages  caused  by  the 
existence  of  an  easement.^'  A  covenant  against  incumbrances  is 
broken  by  the  existence,  at  the  time  of  executing  the  deed,  of  a 
continuing  right  of  way  over  the  land  granted,  in  favor  of  a  third 
person ;  and  if  such  easement  materially  affects  the  value  of  the  land, 
it  entities  the  covenantee,  at  once,  to  substantial  damages,  whether 
the  easement  be  in  actual  use  or  be  only  potential.  The  true  measure 
*  of  damages  in  such  case  is  the  difference  between  the  market  value 
of  the  land  subject  to  the  easement  and  its  market  value  if  the  ease- 
ment did  not  exist*" 

106.  Existence  of  Unexpired  Lease  or  Outstanding  Life  Estate. — 
The  measure  of  damages  for  the  breach  of  a  covenant  against  incum- 
brances, where  there  exists  an  unexpired  lease  on  the  premises,  is,  in 
the  absence  of  special  circumstances,  usually  held  to  be  the  rental 
value  of  the  property  during  the  period  the  purchaser  is  kept  out 
of  possession.^  As  stated  by  some  courts,  the  measure  of  damages  in 
such  cases  is  the  difference  in  value  of  the  premises,  if  any,  resulting 
from  the  lease.*  The  damages  for  a  breach  of  warranty  in  the  sale 
of  real  estate  by  one  having  notice  that  the  purchaser  desires  immedi- 
ate possession,  which  consists  of  an  unexpired  lease  with  tenant  in 
possession,  will  not  include  the  loss  occasioned  by  the  premature  dis- 
mantling of  the  power  plant  of  his  factory  by  Uie  purchaser,  which 
he  intends  to  install  on  the  property  purchased,  if  the  vendor  had 
no  notice  that  he  intended  to  effect  such  dismantling  until  he  had 
secured  possession.*  If  a  grantor  cannot  give  possession  of  an  estate 

17.  Fnmr  v.  BenteL  161  Cid.  390,  1.  Beatd  v.  Ameriean  Haefa.  to-^ 
119  Pae.  609,  Ann.  Gas.  191SB  1062;  144  Ky.  67, 137  S.  W.  790,  36  L3A. 
Bulev  «.  Agavam  Nat  Bank,  190  (N.8.)  779  and  note;  Edwards  «. 
Ifav.  20,  76  N.  E.  449,  112  A.  S.  B.  Clarfc,  88  Miek.  246,  47  N.  W.  112, 
296,  3  L.BA.(N.S.)  98.  10  LJtA.  669;  Brown  v.  Taylor,  116 

Notes:  3  Am.  Dee.  240;  8  LAA.  Tenn.  1,  88  8.  W.  933,  112  A.  S.  B. 

791,  792.  811,  4  LBA.(N.S.)  300;  Uordand  «. 

18.  Williams  «.  Hewitt,  67  Wash.  Mets,  24  W.  Ya.  119,  40  Am.  Bap. 
62, 106  Pae.  496, 138  A.  8.  B.  07L  '^6. 

19.  Branson  v.  GofSn,  108  Uast.  8.  Eppstein  «.  Enhn,  225  HL  116, 
175, 11  Am.  Bep.  335.  80  N.  E.  80,  10  L.BA.(N.S.)  U7. 

Note:  3  L£.A.  790.  8.  Bentel  v.  American  Maeh.  Co., 

20.  Smith  V.  White,  71  W.  Ta.  639,  144  E>.  OT,  137  B.  W.  700, 35  T.B.A. 
78  S.  E.  378,  48  LAA.(NiL)  623.      (N.S.)  779l 

Note:  S  LJIA.  790. 
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whifli  ho  has  conveyed  with  covenants  of  general  warranty  and 
against  incumbrances,  because  of  a  life  estate  in  the  land  conveyed 
bcin;;;  in  a  stranger,  the  measure  of  the  damages  is  the  value  of  the 
cAalQ  for  the  time  during  which  the  grantee  has  been  or  will  bo 
kept  out  of  it.* 

107.  Limitation  of  Recovery  to  Nominal  Damages  for  Mere  Exist- 
ence of  Incumbrance. — In  a  number  of  jurisdictions  it  has  been  held 
that  although  a  covenant  against  incumbrances,  like  a  covenant  of 

seisin,  is  broken  if  at  all  as  soon  as  made,*  yet  the  covenantee  can 
found  no  right  to  actual  damages  on  the  mere  existence  of  incum- 
brances, but  will  be  limited  to  a  nominal  recovery,  unless  he  has  paid 
off  the  incumbrance  or  actually  lost  the  estate  in  conf^equence  of  it* 
The  above  rule  is  founded  on  the  reason  that  such  covenant  is  con- 
sidered as  strictly  a  covenant  of  indemnity,  and  that  the  grantee  ought 
not  to  recover  the  value  of  the  incumbruace  on  a  contingency,  when 
he  may  never  be  disturbed  by  it.  This  is  a  reasonable  rule,  for  if  he 
wcro  to  recover  the  value,  for  example,  of  an  outstanding  mortgage, 
tho  mortgagee  might  still  resort -to  the  defendant,  on  liis  personal 
obUgation,  and  compel  him  to  pay  it,  and  if  the  purchaser  feels  the 
inconvenience  of  the  existing  incumbrance  and  the  hazard  of  waiting 
till  he  is  evicted,  he  may  go  and  satisfy  the  mortgage,  and  then  resort 
to  his  covenants.'  While  an  inchoate  right  of  dower  is  an  incum- 
brance, as  it  is  a  contingency  founded  upon  a  contingency,  it  is  not 
.'susceptible  of  computation  by  any  deUuite  rule;  hence  the  practice 
has  been  adopted  in  some  jurisdictions  to  allow  only  nominal  dam- 
ages until  tiie  dower  becomes  consummate.' 

108.  Damages  for  Breach  of  Covenant  to  Discharge  Incumbrances. — 
If  tho  covenant  is  in  the  form  of  an  agreement  to  pay  and  discharge 

4.  Moreland  v.  Metz,  21  W.  Va.  vei^e  i;.  Korris,  7  Jolmg.  (N.  Y.) 
119,  49  Am.  Rep.  246.  358,  S  Am.  Dec.  281;  Baldwin  «. 

5.  See  supra,  par.  70,  as  to  breach  Munn,  2  Wend.  (N.  T.)  399,  20  Am. 
of  the  covenant  of  seisin,  and  supra,  Dec.  627;  Funk  v.  Voneida,  11  Serg. 
par.  78,  as  to  breach  of  covenant  &  R.  (Pa.)  109,  14  Am.  Dec.  617; 
against  incumbrances  generally.  Brown  v.  Taylor,  116  Tenn.  1,  88  S. 

6.  Fraser  v.  Bentcl,  161  Cal.  300,  W.  033,  112  A.  S.  R.  811,  4  L.R.A. 
119  Pac.  509,  Ann.  Cas.  1013B  1062;  (N.S.)  309;  Meokien  v.  Blake,  22  Wis. 
Mitcliell  i».  Hnisen,  4  Conn.  495,  10  495,  09  Am.  Dee.  68;  Killilea  v.  Dong- 
Am.  Dec.  169;  BcQcher  v.  Baldwin,  55  las,  133  Wis.  140,  113  N.  W.  411, 126 
Conn.  419, 12  Atl.  401,  3  A.  S.  R.  57;  A.  S.  R.  938,  17  L.R.A.(N.S.)  1189. 
Richard  v.  Bent,  59  111.  38,  14  Am.  Notes:  3  L.RA.  792;  35  LJI.A. 
Rep.  1;  Reed  v.  Pierce,  36  Me.  455,  (N.S.)  779.  See  infra,  par.  109,  as  to 
58  Am.  Dee.  761;  Prcseott  v.  True-  when  cause  of  action  acernes. 

man,  4  Mass.  627,  3  Am.  Dec.  246  and  7.  Froser  v.  Beutel,  161  Cal.  390, 

note:  Bailey  v.  A^awam  Nat  Bank,  119  Pac.  509,  Ann.  Caa.  1013B  1062; 

JOO  Mass.  20,  76  N.  E.  449,  112  A.  Mitchell  v.  Hazen,  4  Conn.  495,  10 

S.  U.  296,  3  L.R.A.(N.S.)  98;  Blevens  Am.  Dec.  169. 

t;.  Smith,  104  Mo.  583,  16  S.  W.  213,  8.  Blevms  v.  Rmitli,  104  Mo.  583, 

J3  L.R.A.  441;  Willson  v.  Willson,  16  S.  W.  213;  13  LJCA.  441  and  note. 
25  N.  H.  229,  57  Am.  Dec.  320;  Dela- 
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the  incumbrances,  tJbe  coveuantee,  iilthough  he  has  not  extiuguished 
them,  13  entitled  to  recover  the  amount  of  the  incumbrances.*  This 
is  in  accordance  with  the  general  rule  that  wliere  the  condition  of  ti 
contract  is  to  discharge  or  acquit  the  plaintifT  from  a  bond  or  other 
particular  thing,  then,  unless  this  be  done,  the  defendant  is  hable 
from  the  nature  of  the  contract,  though  the  plaintiff  has  not  paid.'** 
If,  however,  the  agreement  is  not  to  discharge  the  debt,  but  to  save 
harmleas  from  damage,  the  covenant  i^^ainst  iucmnbrances  becomes 
one  of  indemnity  only.'' 


General  Rules  as  to  Right  of  Action  and  Mode  of  Procedure 

109.  Accrual  of  Right  of  Action  and  Running  of  Statute  of  Limita- 
tions Generally. — The  Ume  when  a  right  of  action  for  the  breach  of  a 

covenant  accrues,  and  consequently  the  time  at  wliich  the  statute 
of  limitations  begins  to  run  against  an  action  for  such  breach,  must 
necessarily  depend  upon  when  the  particular  covenant  is  considered 
to  be  broken,'^  and  sometimes,  in  the  case  of  certain  covenants,  the 
question  depends  on  whether  the  action  is  for  a  mere  technical  breach, 
or  whether  it  is  sought  to  recover  substantial  damages  alleged  to  have 
been  occasioned  by  such  breach."  Conformably  to  the  rule  that  the 
acceptance  by  the  grantee  of  a  deed  poll  gives  it  the  effect  of  a  written 
contract  in  respect  to  the  obligations  assumed  by  him,"  it  will  be  so 
regarded  in  determining  the  bar  of  the  statute  of  limitations.'*  Upon 
a  covenant  running  with  the  land,  contained  in  a  deed  not  signed 
by  the  covenantor,  the  statute  of  limitations  begins  to  run  from  the 
time  of  its  breach."  A  covenant  to  keep  a  retaining  wall  in  repair 
at  all  times,  and  to  renew  it  when  necessary,  is  a  continuing  contract 
not  affected  by  the  statute  of  limitations  until  after  the  covenantor 
refuses  to  repair  or  renew  as  the  case  may  be."  On  an  implied 
warranty  of  the  title  in  the  sale  of  chattels,  which  warranty  is  broken 
immediately,  if  the  vendor  has  no  title,  it  has  becu  held  that  the 
statute  of  hmitations  begins  to  run  ^jm  the  time  of  the  sale." 

9.  Note:  3  L.R.A.  191.  Ind.  19,  24  N,  E.  756,  21  A.  S.  R. 

10.  Booth  V.  Starr,  1  Conn.  244,  6  189,  8  L.R.A.  604  and  note. 

Am.  Dec.  233.  16.  Atlanta,  K.  &  N.  R.  Co.  v.  Mc- 

11.  Note:  3  L.R.A.  791.  Kinney,  124  Ga.  929,  53  S.  E.  701, 

12.  AUanta,  etc.,  R.  Co.  v.  McKln-  UO  A.  S.  R.  215,  ti  L.R.A.(N.S.)  436. 
ney,  124  Ga.  929,  53  S.  E.  701,  110  17.  Flege  u.  Covington,  etc.,  Ca, 
A.  S.  R.  215,  6  Ii.R-A.{N.S.)  436.  122  Ky.  348,  91  S.  W.  738,  121  A.  S. 

13.  See  infra,  par.  Ill,  and  112.  R.  463. 

14.  See  supra,  par.  5,  as  to  aft-  18.  Chancellor  v.  Wi^Eiaa,  4  B. 
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110.  Actions  for  Breach  of  Covenant  of  Warranty  or  for  Quiet 
Enjoyment. — It  is  well  settled  that  the  statute  of  limitations  begin.s 
to  run  against  an  action  for  breach  of  warranty  only  from  the  time 
of  actual  or  constructive  eviction.*'  Where,  however,  a  superior  title 
19  outstanding  in  a  third  i>erson  at  the  time  of  the  execution  of  a 
warranty  deed,  the  covenants  of  the  deed  are  broken  when  that  title 
is  actually  ass^erted  and  the  covenantee  obliged  to  yield  thereto,  s(» 
that  the  statxite  of  limitations  commences  then  to  run  rather  than 
from  the  date  of  tlie  delivery  of  the  deed.^**  Thus,  for  instance,  a 
grantee  by  warranty  deed  executed  by  a  private  person  to  lands 
owned  by  the  United  States  cannot  take  possession  without  becoming 
a  wrongdoer,  and  is  not  required  to  take  or  attempt  to  take  possession, 
and  his' right  of  action  accrues  immediately  to  recover  for  a  breach  of 
the  warranty,  not  dependent  on  eviction  or  any  future  event.*  The 
statute  of  limitations  to  an  action  upon  an  implied  warranty  resulting 
from  the  partition  of  real  property  does  not  commence  to  run  until 
there  has  been  an  eviction  by  a  superior  titla*  8o  the  statute  of 
limitations- begins  to  run  against  an  action  for  the  breach  of  a  cove- 
nant of  quiet  enjoyment  only  from  the  time  of  eviction.' 

111.  Actions  for  Breach  of  Covenant  of  Right  to  Convey  or  of  Seisin. 
—Where  the  grantor  has  no  title,  a  covenant  for  right  to  convey  is 
broken  when  the  deed  is  executed,  and  the  statute  of  limitations  begins 
to  run  from  that  time  against  an  action  for  breach  of  the  covenant^ 
Under  a  strict  application  of  the  rule  that  a  covenant  of  seisin  is  a 
personal  covenant,  and  broken,  if  not  true,  when  made,  the  statute 
of  limitations  will  commence  to  run  against  an  action  for  the  breach 
immediately  upon  the  delivery  of  the  deed,  and  the  operation  of  the 
statute  is  not  postponed  until  eviction.'  In  some  jurisdictions,  how- 
ever, it  is  held  that  though  there  is  a  technical  breach  of  the  covenant 
of  seisin  for  which  nominal  damages  are. recoverable,  yet  the  statute 
of  limitations  does  not  begin  to  run  against  the  recovery  of  substantial 
damages  until  such  damages  have  been  sustained.*  Where  this  latter 

19.  Crisfield  v.  Stoir,  36  Md.  129,  2.  Jones  r. .  Bigstaff,  95  Ky.  395,  26 

11  Am.  Rep.  480;  Webb  v.  Whe^,  S.  W.  8S9,  44  A.  S.  R.  245. 

80  Neb.  438, 114  N.  W.  636, 17  L.IPA.  3.  Webb  v.  Wheeler,  80  Neb,  438, 

(N.S.)   1178  and  note;  Wiggins  v.  114  N.  W.  636,  17  L.B.A.(N.S.)  1178 

Pender,  132  N.  C.  628,  44  S.  E.  362,  and  note. 

61  L.K.A.  772;  West  Coast  Mfg.  &  ■    Note:  13  Ann.  Cas.  700. 

Inv.  Co.  V.  West  Coast  Imp.  Co.  25  4.  Logan  v.  Moulder,  1  Ark.  313,  33 

Wash.  627,  66  Pac.  97,  62  L.R.A.  763.  Am.  Dec.  338;  Webb  v.  Wheeler,  80 

Notes:  17  L.R.A.(N.S.)  1189,  1190;  Neb.  438,  114  N.  W.  636,  17  L.B.A. 


116  N.  "W.  931,  124  A.  S.  R.  629  and  5.  Notes:  126  A,  S.  R.  947;  17 
note,  17  L.R.A.(N.S.)   1195.  L.R.A.(N.S.)  1102;  13  Ann.  Cas.  699. 

1.  Pevey  v.  Jones,  71  Mias.  647,  16  6.  Dirkson  v.  Desire,  23  Uo.  161, 
So.  252,  42  A.  S.  R.  486.  66  Am.  Dec.  661. 

1186 


13  Ann.  Cas.  700. 

20.  Brooks  v.  Mohl,  104  Minn.  404, 


(N.S.)  1178., 
Note :  13  Ann.  Cas.  700. 
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view  prevail,  if  the  grantee  takes  possession  of  land  under  a  deed 
<K>ntaining  covenanta  of  seisin  and  general  warranty,  although  there 
n»y  be  a  teehnical  breach  of  the  covenant  of  sei^n  because  the 
grantor  had  no  title,  nevertheless,  as  no  substantial  damage  has 
accrued  to  the  grantee  until  he  is  evicted,  the  statute  of  limitations 
does  not  commence  to  run  until  such  eviction.  But  if  no  possession 
or  right  passes  to  the  grantee  under  the  conveyance,  then  the  cove- 
nants of  seisin  and  general  warranty  are  broken  at  once,  and  a  right 
of  action  immediately  accrues  to  the  grantee  which  must  be  proae- 
CQted  within  the  statutory  period  of  limitation.' 

112.  Actions  for  Breach  of  Covenant  against  Incnmbnmces.^ — 
According  to  s6me  decisions,  the  statute  of  limitations  begins  to  run 
against  an  action  for  the  breach  of  a  covenant  against  incumbrances 
from  the  time  of  the  execution  of  the  deed  containing  the  covenant^ 
Other  cases,  however,  hold  that  while  there  may  be  a  technical  breach 
of  a  covenant  against  incumbrances  at  the  time  Hie  covenant  is 
executed  where  an  incumbrance  exists  at  that  time,  for  which  nominal 
damages  are  recoverable,  yet  the  statute  of  limitations  does  not  begin 
to  run  against  an  action  for  a  breach  of  the  covenant  until  substantial 
damages  have  been  sustained  .•  Thus,  for  instance,  in  case  of  a  con- 
veyance of  land  with  full  covenants,  there  being  an  outstanding 
mortgage,  no  action  lies  for  substantial  damages  in  advance  of  an 
eviction,  or  of  the  owner  of  the  land  entitled  to  the  benefit  of  the  cove- 
nant paying  oS  the  incumbrance.^**  Where,  howevw,  land  subject 
to  a  mortgage  is  conveyed  with  warranty  of  title  and  against  incum- 
brances, the  covenantee's  right  of  action  for  breach  of  the  covenant 
accrues  on  his  paying  the  judgment  recovered  by  the  mortgagee's 
receiver  for  the  purpose  of  saving  the  land  from  sale."  Where  a 
right  or  interest  exists  in  or  upon  the  estate  granted,  and  is  in  fact 
a  part  of  it,  detracting  from  the  use,  value,  or  possession  of  the  estate, 
such  as  an  easement,  the  incumbrance  exists  when  the  deed  is  made, 
and  the  amount  by  which  it  diminishes  the  value  of  the  estate  may 
be  determined  at  once.**  Thus,  for  instance,  a  right  of  action  for 
the  breach  of  covenants  in  a  deed  because  of  a  building  restriction  in 

Notes:  126  A.  S.  B.  947;  13  Ann.  48  LJLA.(N.S.)  623;  In  re  Hanlin's 

Oils.  699.  Estate,  133  Wis.  140,  113  N.  W.  411, 

7.  Notes:  17  LJi.A.(N^.),  U89;  126  A.  S.  R.  938  and  note,  17  LJLA. 
13  Ann.  Caa.  699,  700.  (N.S.)  1189  and  note* 

8.  Bailey  v.  Agawam  Nat.  Bank,  Notes:  2  L.R.A:  334;  3  L.B.A.  791; 
190  Mass.  20,  76  N.  E.  449,  112  A.  13  Ann.  Cas.  700. 

S.  B.  296,  3  L.RA.(N.S.)  98.  10.  Killilea  «.  Douglas,  133  Wis. 

Notes:  126  A.  S.  E.  946;  13  Ann.  140,  113  N.  W.  4U,  126  A.  8.  B.  938, 

Caa.  700.  17  L.R.A.(N.S.)  1189  and  note. 

9.  McChire  v.  Dee,  116  la.  546,  88  11.  Scoggin  v.  Hndgiiu,  78  Ark. 
N.  W.  1093,  91  A.  8.  R.  181;  Smith  531,  94  S.  W.  684,  U6  A.  8.  B.  60. 

r.  White,  71  W.  Ta.  639, 78  S.  B.  378,     12.  See  mpn,  par.  105. 
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the  chain  of  title  is  not  postponed  until  the  assertion  of  lights  under 

the  restriction.'* 

113.  Form  of  Remedy  in  General. — Upon  eviction  of  tlie  free- 
holder, DO  action  of  covenant  lay  at  common  law  upon  the  warranty. 
The  party  had  only  a  writ  of  warrantia  chartffi  upon  his  warranty 

to  recover  a  recompense  in  value  to  the  extent  of  the  value  of  his 
freehold.**  The  courts  of  this  country  do  not  adhere  to  the  old 
remedy  for  a  breach  of  the  covenant  of  warranty.  The  writ  of  wai^ 
rantia  charts  has  become  obsolete.  The  covenant  is  now  regarded  as 
personal  in  that  the  covenantee  is  not  confined  to  the  lands  of  the 
covenantor  for  compensation  in  case  of  a  breach,'*  and  the  usual 
method  of  procedure  for  a  breach  of  covenant  In  deeds  is  by  an  action 
of  covenant'*  In  some  of  the  states  where  the  common  law  pleading 
still  prevails,  the  action  of  the  grantor  for  the  nonperformance 
duties  of  the  grantee  reserved  in  a  deed  poll  must  be  assumpsit.'^ 

114.  Equitable  Relief. — In  accordance  with  the  general  rule  as  to 
the  jurisdiction  of  a  court  of  equity  to  afford  relief,'®  it  is  the  well 
established  rule  that  one  who  accepts  a  conveyance  wiUi  covenants 
for  title  upon  which  he  has  an  adequate  remedy  at  law  is  confmed 
to  such  legal  remedy.'*  Thus,  for  instance,  it  has  been  held  that  a 
purchaser  of  land  who  is  in  undisturbed  possession,  and  has  received 
a  conveyance  of  the  same  with  warranty,  canuot  have  relief  in  equity 
against  payment  of  the  purchase-money,  on  the  ground  of  a  defect 
in  the  tlUe,  without  a  previous  eviction.**  If  Uiere  be  no  fraud  in  the 
case,  the  purchaser  must  resort  to  his  covenants,  if  he  apprehends  a 
failure  or  defect  of  title,  and  wishes  rdief  before  eviction.  It  would 
lead  to  the  greatest  inconvenience,  and  perh^s  abuse,  if  a  purchaser 
in  the  actual  enjoyment  of  land,  and  when  no  third  person  asserts, 
or  takes  any  measures  to  assert,  a  hostile  claim,  can  be  permitted  on 
suggestion  of  a  defect  or  failure  of  title,  and  on  the  principle  of  quia 
Hmctj  to  stop  the  payment  of  the  purchase-money,  and  of  all  proceed- 
ings at  law  to  recover  it'    Where,  however,  the  legal  remedy,  if 

15.  Wiliiams  «.  Hewitt,  57  Wash.  19.  Andrews  v.  MeCoy,  S  Ala.  920, 
62,  106  Pao.  496,  135  A.  S.  R.  971.  42  Am.  Dec.  669;  Morrison  v.  Beek- 

14,  Wiggins  v.  Pender,  132  N.  C.  with,  4  T.  B.  Mon.  (Ky.)  73, 16  Am. 

628,  44  S.  E.  382,  61  L.E.A.  772.  Dee.  136;  Campbell  v.  Whittingham,  S 

16.  Bimey  v.  Hann,  3  A.  R.  Marsh.  J.  J.  Marsh.  (Ky.)  96,  20  Am.  Dee. 
(Ky.)  322,  13  Am.  Dee.  167;  Tabb  241;  Parham  v.  Randolph,  4  How. 
V.  Binford,  4  Leigh  (Va.)  132,  26  (Miss.)  435,  35  Am.  Deo.  403;  Cvie- 
Am.  Dee.  317.  man  v.  Rowe,  6  How.  (Miaa.)  460^  37 

16.  Bimey  v.  Hann,  3  A.  K.  Marsh.  Am.  Deo.  164. 

(Ky.)  322,  13  Am.  Dec.  167;  Booker  20.  Abbott  «.  Allen,  2  Johns.  Ch. 

V.  Bell,  3  Bibb  (Ky.)  173,  6  Am.  Dec.  (N.  Y.)  519,  7  Am.  Dee.  664  and 

641.  note;  Elliott  v.  Thompson,  4  Humph. 

17.  Notes:  126  A.  S.  R.  379;  1  (Tenn.)  99,  40  Am.  Deo.  630. 
L.R.A.  381;  8  L.RA.  604.  1.  Abbott  v.  Allen,  2  Jobna.  Ch. 

18.  See  general^  Equitt.  (N.  T.)  619, 7  Am.  Dec.  654  and  note. 
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any  QxiatB,  would  be  inadequate,  a  court  of  equity  may  properly  and 
often  does  intwvene  for  the  protection  of  the  covenantee  by  com- 
pelling specific  perfonnance,*  or  granting  an  injunction,*  or  by  the 
rescission  of  the  contract*  A  purchaser  ^  entitled  to  relief  in  equity 
on  the  ground  of  fraud,  although  he  has  taken  a  covenwt  from  his 
vendor  whioh  covers  the  precise  injury  sustained ;  *  and  in  a  suit  to 
enforce  a  vendor's  lien,  equity  has  junsdiction  to  award  relief  to  the 
grantee  by  abating  from  the  purchase  price  any  damage  resulting 
from  a  breach  of  his  grantor's  covenants  *  While  one  who  accepts 
a  conveyance  with  covenants  for  title,  upon  which  be  has  an  adequate 
remedy  at  law,  cannot  enjoin  the  assignee  of  a  note  for  part  of  the 
purchase  price,  because  of  an  incumbrance,  without  asking  a  rescis- 
sion, the  rule  is  otherwise  if  the  grantor  has  become  insolvent.  If,  how- 
ever, the  grantor  was  insolvent  at  the  time  of  the  sale,  and  the  pur- 
chaser  knew  this,  and  relied  upon  covenants  running  with  the  land 
and  contained  in  prior  conveyances,  he  is  not  entitled  to  any  injunc- 
tion.^ A  vendee  who  takes  security  from  his  vendor  against  an  existing 
mortgage  upon  the  land  sold  is  not  confined  to  such  security  after  a 
foreclosure  and  eviction  thereunder,  if  both  the  vendor  and  his 
securities  are  or  become  insolvent  but  is  entitled  to  a  pro  tanto  abate- 
ment of  the  purchase  price  as  against  the  vendor,  and  those  claiming 
under  and  liable  to  £he  equities  existing  agaiijst  him.^  Chancery 
will  enforce  a  claim  for  a  breach  of  warranty,  where  there  has  -been 
•  partial  eviction,  and  one  threatened  as  to  the  remainder  under  title 
paramount,  out  of  other  lands  fraudulently  conveyed  by  the  grantor 
to  his  heirs  at  law,  he  having  meanwhile  died  insolvent  and  intestate, 
and  there  being  no  administration  upon  his  estate.*  A  lessee  who 
makes  permanent  improvements  upon  the  demised  premises,  under  a 
covenant  that  he  shall  be  repaid  iJieir  appraised  value  at  the  erpira* 
tion  of  the  term,  may  seek  relief  in  equity  as  well  as  at  law.  The 
value  of  the  improvements  constitutes  an  equitable  lien  upon  &e 
premises,  which  alone  entitles  the  party  to  relief  in  equity.^* 


2.  Baldwin  «.  Mum,  2  Wend.  (N. 
T.)  309,  20  Am.  Dee.  827.  See  gen- 
erally SPiGino  FnaroiacAXCK. 

3.  Shackelford  v.  Hendl^,  1  A.  E. 
Marsh.  (Ky.)  406,  10  Am.  Dee.  763. 

Note:  35  Am.  Deo.  717.  See  gen- 
erally iKJUKCnON. 

4.  Cnllom  v.  Branch  Bank  at  Mo- 
bile, 4  Ala.  21,  37  Am.  Deo.  726; 
Campbell  v.  Whittii^ham,  6  J.  J. 
Marah.  (Ky.)  96,  20  Am.  Dee.  241; 
Parham  «.  Randolph,  4  How.  (Mias.) 
435,  35  Am.  Dee.  403;  Jndaon  «. 
Wasa,  11  JcdiDB.  (N.  Y.)  626,  6  Am. 
Dee.  392;  Woods  «.  North,  6 
Humph.  (Temi.)  309,  44  Am.  Dec. 


312  and  note.    See  generally  Bbvsr- 

8I0K8. 

6.  CaUam  «.  Brandi  Bank  at  Mo- 
bUe,  4  Ala.  21,  37  Am.  Dee.  725. 

6.  Smith  V.  Ward,  66  W.  Ya.  190, 
66  S.  E.  234,  33  L.IljL(N.S.)  1030: 
Smith  V.  White,  71  W.  Ta.  639,  78 
S.  E.  378,  48  liJt.A.(N.S.)  623. 

7.  Morrisdn  v.  Beekwith,  4  T.  B. 
Men.  (Ey.)  73, 16  Am.  Deo.  136. 

8.  An£ww8  V.  MeCoy,  8  Ala.  920, 
42  Am.  Dee.  669. 

0.  Hig^ina  v.  Johnaon,  14  Ark.  309, 
60  Am,  Dee.  544. 

10,  Gottover  «.  Smith,  17  N.  J.  Eq. 
61,  86  Am.  Dee.  247. 
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115.  Breach  of  Covenant  as  Defense  or  Subject  of  Set-off  in  Action 
for  Purchase  Price. — ^According  to  the  common  law  -rule,  where  land 
was  conveyed  by  deed  containing  t^e  usual  covenants  of  titles  Buch 

covenants  constituted  a  good  and  valuable  consideration,  and  in  an 
action  by  the  vendor  against  tlie  vendee  for  the  purchase  price,  it 
was  not  competent  for  the  defendant  to  show  by  way  of  defense  a 
total  or  partial  failure  of  title  or  wont  of  title  in  the  grantor.*^  The 
rule  has  been  departed  from  by  the  courts  in  many  instancee,  and 
the  general  current  of  modem  authority  is  apparently  to  the  effect 
tliat  the  vendee  may  resist  payment  of  the  purchase  money  in  case 
of  a  totaX  failure  of  title,  even  though  there  was  no  fraud,  and  he  is 
not  compelled  to  resort  to  his  covenants.^*  According  to  these  author- 
ities the  covenants  of  title  in  the  deed  of  the  grantor  cannot  be 
regarded  as  a  consideration  supporting  the  promise  to  pay.^  Where, 
however,  the  vendee  has  protected  himself  by  covenants  of  warranty 
and  is  put  in  possession,  he  must  rely  upon  his  covenants,  and  can- 
not defend  himself  against  the  payment  of  the  purchase  money 
without  a  previous  eviction,  unless  in  coses  where  there  has  been 
fraud.1*  fj^hia  is  on  the  ground  that,  if  such  a  defense  were  permitted, 
the  purchaser  might  defeat  a  recovery  of  the  purchase  money,  and  yet 
never  be  disturbed  in  the  possession  of  the  land.^*  So  also  it  has  been 
held  that  a  covenant  of  quiet  enjoyment  implied  in  a  sealed  lease 
is  not  broken  by  anything  short  of  actual  or  constructive  eviction." 
It  was  also  formerly  held  that  the  damages  to  be  recovered  on  a  cove- 
nant  contained  in  a  deed,  being  unliquidated,  were  not  the  subject  of 
set-off  in  an  action  for  tlie  purchase  price  of  the  land;  but  this 
view  no  longer  obtains  in  many  of  tlie  states,  the  courts  holding  that 
in  an  action  for  a  breach  of  contract  the  defendant  may  show  that 

11.  CuUum  V.  Branch  Bank  at  Mo-  14.  Giles  v.  Williams,  3  Ala.  316, 
bile,  4  Ala.  21,  37  Am.  Dec.  725;  Long  37  Am.  Dee.  692  and  note;  Randall  v. 
V.  Allen,  2  Fla.  403,  50  Am.  Dec.  281;  Bourguardez,  23  Pla.  264,  3  So.  310, 
Lloyd  V.  Jewell,  1  Greenl.  (Me.)  352,  11  A.  S.  R.  379;  Timms  v.  Sliannon, 
10  Am.  Dec.  73;  Hammart  v.  Emer-  19  Md.  296,  81  Am.  Deo.  632  and 
son,  27  Me.  308,  46  Am.  Dec.  598;  note;  Brown  v.  Manning,  3  Minn.  35, 
Cooper  V.  Singleton,  19  Tex.  260,  70  74  Am.  Dee.  736  and  note;  Ware  v. 
Am.  Dec.  333  (stating  this  to  be  the  Houghton,  41  Miss.  370,  93  Am.  Dec. 
general  role  in  most  of  the  states,  but  258;  Parkinson  v.  Sherman,  74  N.  7. 
that  the  contrary  decision  prevails  in  88;  30  Am.  Rep.  268;  Bobo  v,  Martin, 
Texas).           «  1  Speeis  L.  (8.  G.)  26,  40  Am.  Dec 

12.  Runkle  v.  Johnson,  30  111.  328,  587. 

S3  Am.  Dec.  191  and  note;  Whisler  v.      Note:  21  L.R.A.(N.S.)  376. 
Hicks,  5  Blackf.  (Ind.)  100,  33  Am.     15.  Note:  21  L.R.A.(N.S.)  378.  See 
Dec.  454;  Dunning  v.  Lcavitt,  85  N.  gtmerally  Vendor  and  Purchaskb. 


Notes:  90  Am.  Dec.  242;  21  L.R.A.  43  Am.  Rep.  170. 

(N.S.)  391;  39  L.R.A.(N.S.)  946.  17.  CuUum  v.  Branoh  Baak  af 

18.  Dunning;  v.  Leavitt,  85  N.  T.  bile,  4  Ala.  21,  37  Am.  Dee.  72&. 
30,  39  Am.  Rep.  617. 


Y.  30,  39  Am.  Rep.  617. 


16.  Boreel  v.  Lawton,  90  N.  Y.  293, 
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the  pIfunUff  has  not  performed  the  contract  on  bis  part,  and  may 
recoup  hie  damages  for  such  bleach  in  the  same  action  whether  they 
are  liquidated  or  not,^^  at  least  where  the  amount  of  such  damages 
may  readily  be  ascertained  by  mere  computation."  In  the  case  of 
an  eviction  from  a  certain  portion  of  the  premises  conveyed  with 
covenants  of  warranty  or  seisin,  for  quiet  enjoyment,  the  grantee  may 
avail  himself  of  the  damages  actually  suffered  by  way  of  recoupment 
or  set-off  in  an  action  for  the  purchase  price  of  the  premises.**  So 
in  the  case  of  the  breach  of  a  covenant  against  incumbrances  the 
grantee  may  set  off  the  loss  actually  suffered  by  him  in  discharging 
tibe  incumbrance.'  Thus  tlie  purchaser  of  land,  under  a  deed  con- 
taining covenants  against  incumbrances,  if  he  subsequently  pays  off 
and  discharges  any  incumbrance,  may  set  off  what  has  been  paid  by 
him  against  the  ampunt  due  on  a  mortgage  for  the  purchase  price,  if 
what  was  paid  was  actually  due,  or  he  had  given  notice  to  his  vendor 
requiring  him  to  pay  off  the  incumbrance.*  So  also  recoupment  of 
damages  for  breach  of  covenant  of  quiet  enjoyment  implied  in  a 
lease  is  allowable  in  an  action  for  the  ront  reserved.*  A  piirchaser  in 
possession  under  a  deed  with  covenants  against  incumbrances  has, 
however,  no  defense  to  a  suit  for  purchase  money  on  the  ground  that 
there  is  a  prior  mortgage  on  the  property,  where  he  has  not  paid  any 
of  the  mortgage  debt.* 

116.  What  Law  Governs. — Where  covenants  are  such  as  run  with 
the  land,  the  rule  is  that  they  are  governed  by  the  law  of  the  state 
where  the  land  is  situated;*  but  where  the  covenant  is  personal  an 
action  by  the  original  covenantee  for  a  breach  of  a  covenant  ia  tran- 
sitory and  may  be  brought  wherever  the  defendant  may  be  found,* 
or  under  the  lex  led  contractus; '  and  this  is  the  rule  as  to  such 

18.  Major,  ete.,  «.  BIabi«,  13  M.  T.  U  Atl.  S02,  fi  A.  S.  B.  95  and  note. 
151,  64  Am.  Dm.  638;  Green  v.  Bat-     Notes:  126  A.  S.  B.  379;  17  hSt.A. 
Bon,  71  Wis.  64»  3tt  N.  W.  849.  5  A.  (N.S.)  1094. 

S.  B.  194.  The  right  of  a  eoort  to  entertam  an 

19.  Drew  v.  Towle,  27  K.  H.  412,  aetion  by  a  remote  gzantee  for  breach 
69  Am.  Dee.  uSU  and  note.  ot  a  covenant  running  with  the  land 

£0.  Note:  74  Am.  Deo.  739.  in  a  deed  of  land  in  another  stule  has 

1.  Drew  V.  Towle,  27  N.  H.  412,  59  been  assumed  in  a  number  of  cases, 
Am,  Dec.  3S0  and  note:  Tod  v.  Qalla-  without  questioning  the  jurisdiction, 
gher,  16  Scrg.  &  B.  (Pa.)  261, 16  Am,  26  LJl.A.(N.S.)  928,  note. 

Dec.  571.  6.  Clement  v.  Willett,  105  Minn. 

Note:  21  L.B^.(N.S.)  388.  2OT,  117  N.  W.  491, 127  A.  S.  fi.  662, 

2.  Grant  v.  Talhnan,  20  N.  Y.  191,  15  Ann.  Caa.  1053,  17  rja^.(N.S.) 
75  Am.  Dec.  384.  1094  and  note. 

3.  Mayor,  etc.,  v.  Mabie,  13  N.  Y.  Notes:  126  A.  S.  E.  379  ;  26  L.E.A. 
151,  64  Am.  Dec.  538.  (N.S.)  928. 

4.  Note:  21  L.B.A.(N.8.)  300.  7.  Betbell  v.  Bethell,  54  Ind.  428,  23 
8.  Beaufhamp  v.  Bertig,  90  Ark.  Am.  Bep.  650. 

361,  U9  S.  W.  75,  23  L.B.A.(N.S.)      Note:  17  L.B.A.(N.S.)  1094. 
659:  Tillotson  v.  Prichard,  69  Vt.  94, 
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oorenants,  even  though  the  land  is  in  anollier  state.   Ordinarily  the 

courts  of  a  state  or  country  where  the  real  property  is  situated  have 
exclusive  jurisdiction  of  all  actions,  whether  at  law  or  in  equity,  that 
directly  r^ate  to,  and  affect  the  title  to,  or  an  interest  in,  the  property; 
and  this  is  the  rule  at  common  Isw  where  it  prevails,  unless  the  die- 
tinction  between  local  and  transotory  actions  has  been  abolished  at 
the  forum.^  Where  the  action  is  brought  in  one  state,  and  the  land 
is  situated  in  another,  the  damages  are  to  be  assessed  according  to  the 
law  of  the  forum/  if  the  law  of  the  place  where  the  lands  are  located 
is  not  pleaded  or  proved  in  the  action.^*  However,  the  lex  loci  eon- 
traetuB  of  coven^ts  for  title  as  to  land  situated  in  another  state  will 
not  be  given  e£Fect  by  the  courts  of  the  latter  state  in  contravention 
to  the  public  policy  of  that  state.'^  An  action  to  lecover  damages 
for  breach  of  covenants  of  warranty  and  seisin  in  s  deed  has  hSen 
held  not  to  afTect  the  title  to  real  estate,  within  the  meaning  of  a 
statute  requiring  suits  affecting  title  to  be  brought  in  the  county 
where  the  land  is  located.^' 

U7.  Demand  and  Tender  as  Conditions  Precedent — ^He  who  oove- 
nants  to  do  a  particular  thing  is  liable  without  any  act  on  the  part 
of  the  covenantee,  unless  the  act  of  the  latter  is  required  to  enable 
the  former  to  comply  with  the  covenant.'*  And  a  demand  in  an 
action  for  breach  of  covenant  to  give  deed  in  fee  simple,  with  war- 
ranty of  title,  is  not  necessary  where  the  pleadings  show  that  at  the 
time  of  the  execution  of  the  covenant  the  party  was  unable  to  execute 
such  a  conveyance,  as  he  had  no  title  to  the  land,  and  that  he  acquired 
no  title  subsequently.'*  The  refusal  of  the  vendor  to  make  title  on 
demand  warrants  the  vendee  in  bringing  an  action  on  the  contract 
for  the  breach  thereof,  although  such  actdon  does  not  necessarily 
suppose  ihe  contract  to  be  at  an  end.'*  Where  each  party  has  token 
his  own  security  for  the  performance  of  the  oUier  party,  there  can  be 
no  pretense  for  saying  the  performance  on  one  side  is  a  condition 
precedent  to  the  performance  on  the  other,  unless  there  be  some 
express  stipulation  to  that  effect.  Each  party  elects  his  own  mode  of 
coercing  performance  by  the  other.  Thus,  where  plaintiff  tekes  a 
note  for  purchase  money  of  lands,  and  defendant  takes  a  penal  bond 
tiiat  a  lawful  title  be  given  him,  which  are  wholly  independent  and 
disconnected,  each  has  an  action  on  his  own  security  for  the  nonper- 

8.  Note:  26  LJtA-(N.S.)  928.  1,  123  S.  W.  441,  26  L.R.A(N.B.) 

9.  Note:  99  Am.  Dee.  74.  934. 

10.  Coleman  v.  Lueko^^,  224  Mo.  13.  Rector  v.  Pnrdy,  1  Ho.  186,  13 
1,  123  S.  W.  441,  26  L.B.A.(N.S.)  Am.  Dee.  494. 

934.  14.  Tarwater  «.  Davis,  7  Aik.  ISS, 

11.  Beaachamp  v.  Bertig,  90  Ark.  44  Am.  Dec  534. 

351,  119  S.  W.  76,  28  L.R.A(N.S.)  16.  Dmusaii  v.  Jeter,  6  Ala.  004,  39 

869.  Am.  Dee.  342. 
18.  Gdenuut  «.  Jjuekmngpr,  224  Mo. 
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fmnance  of  the  other  parfy,  and  perfonnance  on  one  aide  is  not  a 
oondition  precedent  to  performance  on  the  other.^*  Where,  however, 
the  covenants  fu:e  dependent,  the  vendor  should  offer  to  perform  his 
part),  before  he  can  recover  the  purchase  money.^'  Tender  of  per- 
formance of  a  mutual  covenant  cannot  be  made  at  the  time  of  trial, 
for  the  first  time,  and  yet  support  the  action ;  it  should  be  made  before 
tfiA  action  is  institated.^* 


118.  In  GeneraL— The  question  who  are  proper  parties  in  actions 
on  covenants  neoessaiily  depends  on  the  nature  of  the  particular  cove- 
nant, whether  personal  or  running  with  the  land.^*  To  entitle  one 
to  maintain  an  action  on  a  personal  covenant,  it  must  appear  from 
the  covenant  that  he  is  a  party  thereto,  and  entiUed  to  the  benefit 
thereof.**  On  the  othw  hand,  he  in  whose  time  a  covenant  running 
with  the  land  is  broken,  whether  tiie  grantee  or  one  who  claims  and 
holds  under  him,  is  the  proper  person  to  bring  an  action  for  a  breach 
^ereof>  Where  a  railroad  company  erects  as  a  permanent  structure 
upon  land  of  which  it  holds  only  the  right  of  way,  a  culvert  which 
diverts  a  watercourse,  in  bieach  of  a  covenant  running  with  the  land, 
the  damages  are  original.  The  right  of  recovery  therefor  arises  at 
once,  and  accrues  in  favor  of  the  one  who  owned  the  premises  at  the 
time;  and  a  conveyance  of  ^e  fee  after  such  breach  does  not  operate 
as  an  assignment  of  the  right  of  action  to  the  grantee.'  Under  statutes 
requiring  actions  to  be  prosecuted  in  the  name  of  the  real  party  in 
interest^  it  has  been  held  that  the  real  party  in  interest  in  an  action 
of  covenant  is  the  party  who  is  entitled  to  the  proceeds  of  the  judg- 
ment to  be  rendered  in  that  action.' 

119.  Joinder. — covenant  to  several  persons  should  be  molded 
according  to  the  interests  of  the  parties,  and  each  shall  recover  for  a 
breach  so  far  as  his  own  interests  extend.*  Though  a  covenant  be  with 
two  or  more  jointly,  it  shall  be  taken  to  be  several,  and  each  of  the 
covenantees  may  bring  an  action  for  the  breach,  and  for  his  par- 
ticular damage,  if  the  interest  and  cause  of  action  of  each  is  several. 
The  insertion  or  omission  of  words  of  severance  makes  no  difference 
as  to  the  covenantees,  the  action  in  all  cases  following  the  interest, 
without  regard  to  the  words  of  the  covenant' 


16.  Bobo  V.  Martiii,  1  Speen  L, 
<S.  C.)  26,  40  Am.  Deo.  687. 

17.  Note:  21  LJl.A.(N.8.)  380. 

18.  Withers  e.  Baird.  7  Watts 
(Fa.)  227,  32  Am.  Dee.  764. 

19.  See  supra,  par.  16,  28,  36-39. 

20.  De  BoIIe  v.  Pennsylvania  Ins. 
Co.,  4  Whart.  (Pa.)  68,  33  Am.  Dee. 
38  and  note. 


1.  Note:  82  A.  S.  R.  669. 

8.  Peden  v.  Chicago,  etc.,  B.  Co., 
73  la.  328,  35  N.  W.  424,  6  A.  8.  R. 
680. 

8.  Note:  64  L.R.A.  621. 

4.  Lahy  v.  HoUand,  8  QiU  (Md.) 
446,  50  Am.  Dee.  706  and  note. 

6.  Little  V.  Hobbs,  63  N.  C.  179,  78 
Am.  Dee.  276  and  note. 
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Pleading 

120.  Uanner  tnd  Sufficiency  of  Assigning  Breach  of  Covenant — 
In  aoiioQs  of  covenant,  the  general  rule  is,  thai  breaches  may  be 
aesigned  by  n^ativing  the  words  of  the  covenant;  but  when  such 
general  assignment  does  not  amount  to  a  breach,  the  breach  must  be 
specially  assigned.*  Covenants  that  the  grantor  is  seised  or  that  he 
has  a  right  to  convey  are  within  this  rule,'  and  in  declaring  on  a 
breach  of  such  covenants  it  is  unnecessary  to  aver  an  eviction  or 
ouster but  covenants  for  quiet  enjoyment,*  and  against  incum- 
brances, are  within  the  exception,**  as  well  as  a  covenant  of  war- 
ranty.^* In  declaring  on  a  covenant  of  warranty  of  title,  it  is  not 
sufTicient  to  negative  the  words  of  the  covenant  generally,  but  the 
complaint  should  contain  separate  counts  and  assignments  for  each 
of  the  breaches  for  which  a  recovery  is  sought.**  So  also,  eviction 
or  an  eqiuv«lent  disturbance  by  a  paramount  title  must  be  alleged 
to  charge  a  party  for  breach  of  a  covenant  of  warranty,  or  for  quiet 
enjoyment*'  It  is  not,  however,  necessary  in  an  action  for  the  breach 
of  the  covenant  of  warranty  in  a  deed,  to  aver  that  the  title  to  the 
land  has  been  tried.**  Averments  to  the  effect  that  the  grantees,  at 
the  time  covenants  of  seisin  and  warranty  of  title  were  entered  into, 
found  the  premises  in  the  adverse  possession  of  parties  claiming 
imdcr  a  paramount  tiUe,  and  that  they  were  held  out  of  possession 

6.  Margton  v.  Hobbs,  2  Mass,  433,  12.  Prestwood  «.  McGowin,  128 
3  Am.  Dee.  61.  Ala.  m,  29  So.  386,  86-  A.  S.  U. 

7.  Chestnut  v.  Tyson,  106  Ala.  149,  136. 

16  So.  723,  53  A.  S.  R.  101;  Prest-  13.  Chestnut  v.  Tyson,  105  Ala.  149, 

wood  V.  McGowin,  128  Ala.  267,  29  16  So.  723,  53  A.  S.  R.  101  and  note; 

So.  380",  86  A.  S.  R.  136;  Marston  t>.  Logan  v.  Moulder,  1  Ark.  313,  33  Am. 

Hobbs,  2  Mass.  433,  3  Am.  Dec.  61;  Deo.  338;  White  v.  Stewart,  131  On. 

Bacon  v.  Lincoln,  4  Cush.   (Mass.)  460,  62  S.  E.  590,  15  Ann.  Cas.  1198 

210,  50  Am.  Dec  765.  and  note;  Scott  v.  Kirkendall,  88  IlL 

Note:  125  A.  S.  R.  453.  465,  30  Am.  Rep.  562;  Patton  v.  Ken- 

8.  Prestwood  v.  MeGowin,  128  Ala.  nedy,  1  A.  K.  Marsh.  (Ky.)  389,  10 
267,  29  So.  386,  86  A.  S.  R.  136;  Am.  Dee.  744;  Greenby  «.  "Wilcocks,  2 
Logan  V.  Moulder,  1  Aric.  313,  33  Am.  Johns.  (N.  Y.)  1,  3  Am.  Dec.  379; 
Dec.  338  and  note.  Kent  v.  Welch,  7  Johns.  (N.  Y.)  258, 

Note:  125  A.  S.  R.  453.  5  Am.  Dec.  266;  Wbitbeck  v.  Cook, 

9.  Chestnut  v.  Tyson,  105  Ala.  149,  15  Johns.  (N.  Y.)  483,  8  Am.  Dec. 
16  So.  723,  53  A.  S.  R.  101  and  note;  272. 

Marston  v.  Hobbs,  2  Mass.  433,  3  Note:  63  A.  6.  R.  119.    See  supra, 

Am.  Dec.  61.  par.  60  et  seq.,  as  to  eviction  as  breach 

Note :  3  L.R.A,  791.  of  warranty ;  and  par.  74  et  »eq.,  as  to 

10.  Marston  v.  Hobbs,  2  Mass.  433,  eviction  as  breach  of  eovmant  for 
3  Am.  Dec.  61.  quiet  enjoyment. 

11.  Prestwood  r.  MeGowin,  128  Ala.  14.  Patton  u.  Kennedy,  1  A.  K. 
267,  29  So.  386,  86  A.  S.  R.  136;  Marsh.  (Ky.)  389,  10  Am.  Dec.  744. 
Marston  v.  Hobbs,  2  Mass.  433,  3  Am. 

Dee.  61. 
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under  such  title  existing  at  that  time,  are  good  averments  of  a  breach 
of  both  such  covenants.**  But  an  allegation  by  a  tenant  in  an  action 
against  his  landlord  to  recover  for  a  breach  of  covenant  for  quiet 
enjoyment  contained  in  his  lease,  that  he  was  evicted  from  the  leaded 
premises  under  Judgment  and  writ  of  restitution  issued  in  an  action 
by  strangers  claiming  their  right  of  possession  and  title  under  and 
through  such  landlord,  and  that  said  judgment  was  obtained  and 
plaintiff  evicted  under  title  paramount  to  that  of  the  landlord,  is 
insufficient  as  an  averment  of  breach  of  covenant,  or  of  title  para- 
mount in  the  strangers  at  the  time  of  the  execution  of  the  lease.** 

121.  Allegations  as  to  Right  of  Assignee  of  Remote  Grantee  to 
Sue. — A  complaint  in  an  action  brought  by  the  assignee  of  a  remote 
grantee  to  recover  damages  for  bi^ach  of  covenants  in  a  deed  to 
real  property,  which  the  complaint  alleges  that  the  covenantor  neither 
had  title  to,  nor  possession  of,  at  the  time  of  the  execution  and 
delivery  of  such  deed,  and  fails  to  allege  any  transfer  of  such  cause 
of  action  by  the  covenantee  to  plaintiff's  assignorj  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.'^ 

122.  Allegations  as  to  Demand,  Performance  or  Tender. — ^In  an 
action  on  a  covenant  to  be  performed  on  a  particular  day,  no  demand 
need  be  alleged.**  Where  there  are  several  covenants  which  are 
independent  of  each  other,  one  party  may  bring  his  action  against 
the  other  for  breach  of  his  covenants  without  averring  a  performance 
or  tender  or  offer  of  performance  of  the  covenants  on  his  part;  and  it 
is  no  excuse  for  the  defendant  to  allege  in  his  plea  a  breach  of  the 
eovenants  on  the  part  of  the  plaintiff.^*  Where,  however,  covenants 
are  dependent,  it  is  necessary  for  the  plaintiff  to  aver  and  prove  per- 
formance, or  tender  and  offer  to  perform  his  part  of  the  agreement, 
and  demand  performance  by  the  other  party  of  his  part  of  the  agree- 
ment, to  entitle  himself  to  an  action  for  the  breach  of  ihe  covenants 
on  the  part  of  the  defendant.** 

123.  Allegations  as  to  Notice  to  Landlord  of  Pendency  of  Proceed- 
ings  Resulting  in  Tenant's  Eviction. — If  a  tenant  is  evicted  under  a 
judgment  obtained  by  a  stranger  having  a  paramount  title;  and 
brings  an  action  against  the  landlord  to  recover  for  a  breach  of  a 
covenant  for  quiet  enjoyment  contained  in  his  lease,  it  is  not  neces- 
sary to  the  maintenance  of  the  action  that  the  tenant  aver  and  prove 

IB.  Prestwood  v.  McGowin,  128  Ala.  795,  97  Am.  Dec.  601,  2  Am.  Rep. 

287,  29  So.  386,  86  A.  S.  R.  136.  .  671. 

16.  Chestnut  v.  Tyson,  105  Ala.  149,  20.  Robinson  tj.  Harbour,  42  Miss. 
16  So.  723,  53  A.  S.  R.  101.  795,  97  Am.  Dee.  501  and  note,  2  Am. 

17.  BuU  u.  Beiseker,  16  N.  D.  290,  Rep.  671;  Shinn  v.  Roberts,  20  N.  J. 
U3  N.  W.  870,  14  LJt.A.(N.S.)  514.  L.  435,  43  Am.  Deo.  636  and  note. 

18.  Rector  v.  Purdy,  1  Uo.  186,  13  And  see  aupra^  par.  7,  as  to  independ* 
Am.  Dec.  494.  ent  covenants  genenlly. 

19.  Robinson  v.  Harbour,  ^  Mias. 
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ch»l  he  aotified  the  landlord  of  the  pendency  of  the  action  under 
vbieh  he  was  evicted,  where  the  effort  is  to  recover  damages  only  for 
chtt  dqmvation  of  die  sabject  matter  of  the  covenant.  If,  however, 
the  tenant  seeks  to  recover  special  damages  for  expenses  incurred  in 
defending  the  action  under  which  he  was  evicted,  it  is  held  in  some 
jurisdictions  that  he  must  allege  and  prove,  in  order  to  maintain  hia 
action,  that  he  gave  the  landlord  certain  and  explicit  notice,  either 
oral  or  in  writing,  of  such  action  resulting  in  his  eviction,  and  that 
he  expressly  requested  him  to  attend  and  defend  such  action.^ 

124.  Replication  and  Rejoinder  in  Action  for  Breach  of  Covenant 
of  Seisin. — ^It  is  the  well  established  rule  that  facts  should  be  pleaded 
and  not  the  evidence  to  sustain  them,  and  therefore  to  a  replication 
on  an  action  for  the  breach  of  the  covenant  of  seisin,  denying  the 
defendant's  plea  that  the  deed  under  which  he  claims  was  executed 
before  the  ensealing  and  delivery  of  plaintiff's  deed,  a  rejoinder  is 
insufficient  that  it  was  executed  before  the  commencement  of  the  suit 
with  a  videlicet  setting  out  a  date  prior  to  the  execution  of  the  plain- 
tiff's deed  * 


Evidence 

125.  Presumptions  and  Burden  of  Proof. — The  burden  of  proof  in 
an  action  for  breach  of  covenant  of  seisin  is  upon  the  defendant  who 

answers  that  he  was  well  or  lawfully  seised  of  the  premises.'  The 
burden  is,  however,  on  the  covenantee  to  prove  a  breach  of  the  cove- 
nant of  quiet  enjoymrat  or  wairanty  and  consequent  damage.*  In 
an  action  to  recover  purchase  money  by  a  vendor,  under  an  agree- 
ment to  sell  real  estate,  the  vendor  may  rely  upon  his  tender  of  a 
deed  without  producing  the  evidence  of  his  title,  the  burden  being 
on  tiie  purchaser  to  show  such  a  defect  in  the  title  as  justifies  him 
in  refusing  to  accept  the  deed.'  While  notice  to  the  warrantor  that 
the  ejectinent  is  brought,  upon  which  the  eviction  is  had,  is  unneces- 
sary to  sustain  an  action  on  the  warranty,*  it  is  well  settied  that  the 
burden  is  upon  the  covenantee  in  an  action  for  breach  of  warranty 
to  show  that  he  was  evicted  by  a  person  having  a  paramount  title,' 

1.  Chestnut  v.  Tyson,  105  Ala.  149,  4.  Barry  v.  Guild,  126  HI.  439,  18 
16  So.  723,'  53  A.  S.  R.  101.  N.  E.  759,  2  L.RA..  334. 

2.  Church  v.  Oilman,  15  Wend.  (N.  6.  Dwight  v.  Cutler,  3  Hieh.  666,  64 
T.)  656,  30  Am.  Dec.  82.  Am.  Dee.  105  and  note. 

3.  Baker  v.  Hunt,  40  lU.  264,  89  6.  King  v.  Kerr,  5  Ohio  164, 22  Am. 
Am.  Dec.  346  and  note;  Swafford  v.  Dec.  777. 

Whipple,  3  G.  Greene  (la.)  261,  54  7.  White  v.  Stewart,  131  Ga.  460. 

Am.  Dec.  498  and  note;  Mecklem  v.  62  S.  E.  590,  15  Ann.  Cas.  1198; 

Blake,  16  Wis.  102,  82  Am.  Dec.  707  Booker  v.  BeU,  3  Bib^  (Ey.)  173,  8 

and  note.  Am.  Dee.  641. 

Notes:  125  A.  8.  B.  464;  4  L.R.A.  Note:  13  Ann.  Cas.  208. 
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and  tiiat  the  warrantor  is  not  ramcluded  by  a  judgment  in  an  action 
by  or  against  his  covenantee,  unless  he  has  been  given  proper  notice 
by  the  latter.'  So  while  the  right  of  the  grantee  to  yield  voluntarily 
to  a  claim  of  paramount  title  without  waiting  for  an  actual  eviction 
is  well  establi^ed,*  yet  it  is  equally  well  settled  that  he  does  so  at  his 
own  peril.  If  the  title  to  which  he  has  yielded  be  not  good,  he  must 
abide  the  loss;  and  in  a  suit  against  his  warrantor,  the  burden  of 
proof  will  be  on  the  plaintiff  to  show  that  such  titie  was  paramount 
to  that  of  the  warrantor.^**  If  a  covenantee  insists  that  he  has  extin- 
guished an  outstanding  paramount  title,  and  seeks  to  recover  the  cost 
of  it,  he  must  show  affirmatively  that  the  price  paid  was  reasonable.** 
The  fact  that  he  paid  a  certain  sum  for  it  is  not  evidence  of  its  value.*' 

126.  Evidence  of  Breach  Generally. — ^An  eviction  relied  upon  as 
the  breach  of  a  covenant  of  warranty  may  be  either  with  or  without 
the  judgment  of  a  court  In  the  latter  case,  as  there  is  no  record  or 
written  evidence  of  the  transaction,  parol  proof  of  the  fact  of  eviction 
will  be  sufficirat,**  but  in  the  former  case  the  record  itself  is  the 
only  proper  evidence  of  the  eviction.**  It  has  been  held,  however,  that 
in  an  action  for  the  breach  of  the  covenant  of  warranty  in  a  deed  not 
recorded,  the  record  of  the  ejectment  suit  is  evidence  to  show  an 
eviction,  but  nothing  further.** 

127.  Conclusiveness  as  against  Covenantor  of  Judgment  against 
Covenantee. — Under  the  ancieijt  common  law  of  warranty,  when  an 
action  was  brought  against  the  purchaser  he  has  his  right  of  vouch- 
ing in  his  grantor  who  had  wamuited  his  title.  If  the  vouchee 
appeared,  he  was  made  defendant  instead  of  the  voucher,  but  if  he 
neglected  to  appear,  and  a  recovery  was  had  against  the  purchaser,  he 
had  judgment  against  the  vouchee  to  yield  him  other  lands  of  the 
value  of  those  from  which  he  had  been  evicted.  In  analogy  to  this 
andent  practice  under  the  old  common  law  warranty,  it  has  become  ^ 
customary  in  most  of  the  states  of  this  country,  whenever  an  action 

8.  WaUaee  v.  Pereles,  109  Wis.  316,  U.  Pate  «.  MitcheU,  23  Ark.  690, 
85  N.  W.  371,  S3  A.  S.  B.  898,  53  79  Am.  Deo.  114  ud  note;  Dickson 
LJt.A.  644.  V.  Desire,  23  Ho.  151,  66  Am.  Dee. 

Notes:  71  Am.  Dee.  192;  S3  Am.  661  and  note. 
Dee.  388.   See  $upra,  par.  127.  12.  Pate  v.  Mitckell,  23  Aik.  £90, 

9.  See  tupra,  par.  63.  79  Am.  Dee.  114. 

10.  Hamilton  v.  Cotts,  4  Mass.  349,  13.  Booker  v.  Bell,  3  Bibb  (Ey.) 
3  Am.  DecL  222  and  note;  Hodges  v.  173,  6  Am.  Dee.  641;  Hamilton  v. 
Latham,  98  N.  C.  239,  3  8.  E.  495,  Cntta,  4  Haas.  349,  3  Am.  Dec.  222; 
2  A.  S.  B.  333;  Robinson  «.  Biezee,  Tillotson  v.  Prichard,  60  Vt.  94,  14 
102  Tenn.  428,  62  8.  W.  992,  47  Ati.  302,  6  A.  S.  B.  96. 

L.B.A.  275;  Wallace  v,  PerelM,  109     14.  Booker  v.  Bell,  3  Bibb  (Ey.) 
I  Wis.  316,  86  N.  W.  371,  83  A.  S.  R.  173,  6  Am.  Dec  641. 
|S98,  63  L3.A.  644.  15.  Patton  v.  Kennedy,  1  A.  K. 

'    Notes:  41  Am.  Dee.  38;  122  A.  8.  Harsh.  (Ky.)  389^  10  Am.  Dee.  744 
,B.  866;  126  A.  8.  R.  466. 
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is  brought  upon  a  paiamount  claim  against  any  pei^n  entitled  to  the 
benefit  of  the  covenant  of  warranty  of  title,  Uiat  he  should  give  proper 
notice  to  ^uch  warrantor  of  the  pendency  of  the  suit,  requiring  him 
to  come  in  and  defend  it,  and  by  so  doing  he  relieves  himself  from 
ihe  burden  of  proving,  in  an  action  for  breach  of  the  covenant,  the 
validity  of  the  dleged  paramount  claim. The  doctrine  is  well 
established  that  a  judgment  against  a  warrantee,  in  an  action  of 
which  the  warrantor  had  proper  notice,  is  conclusive  against  the 
warrantor,  in  the  absence  of  fraud  or  collusion.^'  And  the  record 
of  a  judgment  recovered  against  the  tenant  of  a  covenantee  in  an 
action  of  which  the  covenantor  had  notice  and  defended,  is  admissible 
in  evidence  in  an  action  against  the  covenantor  brought  by  the  cove- 
nantee for  tiie  breach  of  the  usual  covenants  in  a  deed.^^  So  also  the 
warrantor  may  be  brought  in  to  defend  against  a  title  set  up  against 
his  grantee  in  a  suit  by  the  latter,  as  well  as  to  make  defense  to  a  suit 
brought  against  his  grantee,^*  and  a  judgment  rendered  under  such 
circimistances  has  the  same  eifect  aa  a  judgment  against  the  purchaser 
in  possession,  when  ejectment  is  l»rought  against  him,  and  be  vouches 
his  warrantor ;  the  warrantor  is  not,  however,  bound  by  a  judgment, 
where  he  has  been  notified  to  defend,  beyond  what  was  in  issue  and 
determined  in  the  suit,  and  within  the  scope  of  the  warranty.^  He 
is  not  required  to  do  more  than  defend  the  title  he  has  conveyed  and 
agreed  to  warrant,  and  has  no  concern  with  other  matters  in  issue. 
If  a  grantee,  defeated  in  an  action  involving  the  title  warranted,  would 
charge  bis  warrantor  beyond  the  matters  legally  in  issue  in  such 
action,  he  should  not  rely  upon  that  judgment,  but  should  introduce 
evidence  showing  an  existing  right  in  some  one  to  recover  to  that 
extent.*  So  it  has  been  held  that  the  covenantor  is  not  bound  by  the 
judgment,  although  notified  of  the  ejectment  action,  where  after 
judgment  the  covenantee  declines  to  allow  him  to  pay  the  costs  and 
take  a  new  trial  under  the  statute,  and  to  conduct  the  defense  at  his 

16.  Booker  t;.  Bell,  3  Bibb  (Ky.)  Davison,  17  N.  H.  413,  43  Am.  Dee. 
173,  6  Am.  Dec.  641;  Hamilton  tJ.  606;  Davis  v.  WUboume,  1  Hill  L. 
Cntts,  4  Mass.  340,  3  Am.  Deo.  222;   (S.  C.)  27,  26  Am.  Deo.  154. 
Andrews  v.  Denison,  16  N.  H.  469,  43      Note:  43  Am.  Deo.  669  ;  83  An. 
Am.  Dec.  565;  Andrews  v.  Davison,  Dec.  388. 

17  N.  H.  413,  43  Am.  Dec.  606;  Davis     18.  Balden  «.  Seymour,  8  Cam. 
V.  Wilboume,  1  Hill  L.  (S.  C.  )27,  304,  21  Am..  Deo.  661. 
26  Am.  Dec.  154;  Park  «.  Bates,  12     IB.  Andrews  v.  Denison,  16  N.  H. 
Yt.  381,  36  Am.  Dec.  347.  469,  43  Am.  Dee.  565  and  note. 

Note:  43  Am.  Dec.  570.  20.  Oragg  v.  Richardson,  25  Ga. 

17.  Davenport  v.  Muir,  3  J.  J.  566,  71  Am.  Dee.  180  and  note;  Brown 
Marsh.  (Ky.)  310,  20  Am.  Dec.  143.  v.  Taylor,  13  Vt.  631«  37  Am.  Dee. 
And  see  Cummins  v.  Kennedy,  3  Litt.  618  and  note. 

(Ky.)  118, 14  Am.  Dec.  45;  Hamilton      1.  Andrews  v.  Denison,  16  N.  H. 
v.-  Cutts,  4  Mass.  349,  3  Am.  Dec.  469,  43  Am.  Dec.  565  and  note. 
222;  Andrews  v.  Denison,  16  N.  H.      Note:  83  Am.  Dec;  388. 
469,  43  Am.  Dec.  665;  Andrews  v.     2.  Andrews  v.  Denison,  16  N.  H. 
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own  expense  and  in  such  manner  that  he  would  be  bound  by  the 
ffisult.*  The  doctrine  of  voucher  is  technically  applicable  to  real 
actions  only,  but  the  principle  ia  also  uppUcd  in  cases  involving  the 
rights  of  personal  property.*  As  to  what  constitutes  proper  notice 
to  the  covenantor,  the  decisions  are  vaiied,  but  the  weight  of  authority 
is  to  the  eUect  that  the  grantee  should  give  unequivocal,  express,  and 
certain  notice  to  the  covenantor,  requiring  him  to  appear  and  defend 
the  action.*  Though  a  parol  notice  of  the  suit,  given  in  a  reasonable 
time  and  with  a  request  to  come  in  and  defend,  has  been  held  sufli- 
cient,*  yet  a  mere  Itnowledge  accidentally  acquired  is  not.'  The 
notice  ^ould  in  all  cases  come  from  the  covenantee,  or  be  given 
under  his  direction  or  authority,  and  should  be  seasonable.  The 
object  being  to  enable  the  warrantor  to  come  in  and  defend  the  title, 
it  has  been  held  that,  the  notice  should  be  given  at  or , before  the 
return  of  process,  or  at  least  before  the  expiration  of  the  time  to  plead 
or  answer,  and  so  that  he  may  have  reasonable  time  to  prepare  for 
the  defense.^  A  judgment  in  ejectment  brought  by  a  warrantee  is 
evidence  against  the  personal  representatives  of  the  warrantor  to  whom 
notice  of  the  pendency  of  the  action  had  been  given,  although  no 
further  notice  is  given  to  the  personid  representative,  the  warrantor 
dying  pending  the  action.* 

128.  Admissibility  of  Parol  Evidence  Generally. — In  accordance 
with  the  general  rule  that  parol  evidence  is  not  admissible  to  con- 
tradict, vary,  or  materially  affect  written  instruments,^'  it  is  well 
established  that  in  the  absence  of  fraud  or  mistake  parol  evidence  is 
inadmissible  to  create  a  warranty  or  to  extend  the  operation  of  a 
limited  warranty  to  that  of  a  general  warranty,**  nor  can  the  effect  of 
a  deed  as  a  conveyance  and  as  to  its  covenants  bo  varied  by  parol 
proof.*'  Parol  evidence  that  the  grantee  was  to  take  the  conveyance 
subject  to  an  outstanding  mortgage,  or  that  he  paid  little  or  no  con- 
sideration, is  not  admissible  to  control  a  covenant  of  warranty  in  an 

469,  43-Aiii.  Dee.  565  and  note.,         (S.  C.)  27,  26  Am.  Dec.  154}  Somers 

3.  Note:  13  Ann.  Cas.  207.  v.  Schmidt,  2i  Wis.  417,  1  Am.  Rep. 

4.  Davis  V.  Wilboume,  1  HiU  L.  191. 

(S.  C.)  27,  26  Am.  Dec.  154.  Note:  13  Ann.  Cas.  208. 

6.  Morgan  v.  Haley,  107  Va,  331,  9.  Brown  v.  Taylor,  13  Vt.  631,  37 

58  S.  E.  564,  l->2  A.  S.  B.  846,  13  Am.  Dec.  618  and  note. 

Ann.  Cas.  204  and  note,  13  L.B.A.  10.  See  Evidekcb. 

(N.S.)    732   and   note;    Somers   v.  11.  Note :  5  A.  S.  R.  197  «t  seg. 

Schmidt,  24  Wis.  417,  1  Am.  Rep.  12.  Flynn  v.  Boumeuf,  143  Mass. 

19L  277,  9  N,  E.  650,  58  Am.  Rep.  135; 

6.  Davenport  v.  Muir,  3  J.  J.  Share  v.  Anderson,  7  Sei^.  &  R.  (Pa.) 
Marsh.  (Ky.)  310,  20  Am.  Dec.  143.  43,  10  Ajn.  Dec.  421;  Johnson  v.  E1- 

Notea:  43  Am.  Dec.  573;  13  Ann.  men,  94  Tex.  168,  59  S.  W.  253,  86 

Cas.  208. ,  A.  S.  R.  845  and  note,  52  L.RA.  162; 

7.  Notes:  43  Am.  Dee.  572;  13  Beach  v.  Packard,  10  Yt  96,  33  Am. 
LJlJl.(N.fi.)  734.  Dec.  185. 

8.  Davis  V.  Wilboarne,  1  Hill  L.  Note:  09  Am.  Dee.  74. 
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acta<»i  for  a  bieach  theteof,^'  nor  can  parol  evidence  be  rec^ved  to 
show  that  a  grsmtor  did  not  warrant  against  a  particular  incumbrance 
where  the  conveyance  covenants  against  all  incumbrances.^*  It  has, 
however,  been  held  that  notwithstanding  a  covenant  against  incum- 
Ixrances  in  a  deed,  it  may  be  shown  by  parol  evidence  that  it  was 
agreed  between  the  parties  at  the  time  of  the  conveyance,  and  as  part 
of  the  consideration,  that  the  covenantee  should  himself  discharge  a 
particular  incumbrance.^*  So,  also,  there  are  authorities  to  the  effect 
that  damages  accruing  from  breach  of  warranty  of  the  quality  of  land 
conveyed  by  deed  may  be  proved  by  parol,  to  defeat  an  action  on  a 
note  for  a  portion  of  the  purchase  price,  and  this,  though  the  deed 
contains  only  the  ordinary  and  usual  covenants,  and  the  covenant 
as  to  quahty  is  not  in  writing." 

129.  To  Show  Actual  Consideration  Paid^The  consideration  ex- 
pressed in  a  deed  is  prima  fade  evidence  of  the  consideration  paid,'^ 
and  according  to  some  authorities,  in  an  action  on  a  covenant  of  war- 
ranty brought  by  one  to  whom  the  grantee  in  the  deed  has  conveyed 
the  property,  the  grantor  is  not  at  liberty  to  show  the  condderation 
paid  for  the  land  to  be  less  than  the  sum  expressed  in  the  deed.  What- 
ever the  actual  consideration,  innocent  purchasers  for  value  are 
entitled  to  rely  upon  an  agreed  sum  stated  in  the  deed  as  the  measure 
of  liability  upon  breach  of  covenant,  the  same  as  if  such  amount  were 
inserted  in  the  deed  as  the  consideration  in  each  case.'^  The  weight 
of  authority,  however,  on  the  principle  tiiat  the  true  consideratioii 
may  always  be  shown,^*  inclines  to  the  view  that,  for  the  purpose  of 
ascertaining  the  damages  recoverable  in  an  action  for  breach  of  cove- 
nant in  a  deed,  the  true  consideration,  whether  more  or  leas  than 
that  recited,  may  be  shown.**  The  plaintiff  may,  by  parol  evidence, 

15.  EBtabxook  «.  Smith,  6  Qzay  69  &  W.  263,  86  A.  S.  B.  8tf,  62 
(Mao.)  672,  66  Am.  Dee.  446  and  LiUL.  162. 

note.  16.  Oreen  «.  Batson,  71  Wi&  64,  36 

14.  Edwardta  «.  Claik,  83  Hieh.  246,  N.  W.  848,  6  A.  8.  R.  194  and  note. 

47  N.  W.  11\10           669;  Uoyd  17.  Logan  v.  Moulder,  1  Ark.  313, 

V.  Farrell,  48  Pa.  Bt  73,  86  Am.  Dee.  33  Am.  Dee.  338;  Cunmins  «.  Ken- 

663  and  note;  Orice  v.  Bcarborough,  2  nedy,  3  Litt  (Ky.)  118,  14  Am.  Dee. 

SpeexB  L.  (S.  C.)  649,  42  Am.  Deo.  45;  Blanehard  «.  Ellis,  1  Ony  (IfasB.) 

391;  Johnson  v.  Ehnen,  94  Tex.  168,  195,  61  Am.  Dee.  417. 

69  8.  W.  263,  86  A.  S.  B.  846,  62  Note:  99  Am.  Dee.  74. 

LJLA.  162.   Bnt  see  Allen  v.  Lee,  1  18.  Hunt  «.  Onrig,  17  B.  Hon. 

Ind.  68»  48  Am.  Dec.  352,  to  the  (Ky.)  73.  66  Am.  Deo.  144. 

eflCeot  that  parol  evidence,  thougji  not  Note  68  L.B.A.  931. 

adnMMo  to  oontradict  a  deed,  may  19.  Note:  99  Am.  Dee.  74.  Seo 

be  raoeived  to  show  the  state  of  facts  CovrreAcrs;  Dm}B;  Evidekgi. 

coditbig    the  time  of  the  conveyance,  26.  Bdda  «.  Seymoor,  8  Conn, 

and  that  the  land  was  taken  subject  304,  21  Am.  Dee.  661  and  note;  Boek- 

to  aa  inemnbranee  of  iriiich  the  pur-  hill  v.  Spragga,  9  Lid.  30, 68  Aid.  Deo. 

Aaaer  had  knowle%e.  607  and  note;  Swafford  v.  Wbii)]ils,3 

16.  Johnson  «.  Etaun,  94  Tex.  168,  O.  Greene  (Ta.)  261.  54  Am.  Dee.  406 
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fihow  that  the  real  consideration  of  the  conveyance  was  a  greater  sum 
than  that  stated  in  the  deed,  for  the  purpoee  of  increasing  the  dam- 
ages; and  on  the  other  hand,  tiie  defendant  may  in  the  same  way 
show  that  it  was  a  less  sum,  for  the  purpose  of  diminishing  the 
damages.  If,  for  any  cause  owing  to  want  of  privity  between  tiie 
parties,  tiie  consideration  is  not  ascertainable,  resort  will  be  had  to 
proof  of  the  actual  value  of  the  land  at  the  time  of  the  conveyance.' 
Taxes  on  lands  mutually  exchanged  by  warranty  deeds,  which  the 
parties  to  such  deeds  agree  shall  be  set  off  against  each  other,  are  a 
part  of  the  consideration ;  and  in  an  action  against  the  vendor  by  one 
deriving  title  by  warranty  deed  from  tiie  vendee  to  recover  money 
paid  by  the  plaintiff  to  remove  the  incumbrance  so  assumed  the 
vendee,  parol  evidence  of  the  agreement  oonoeming  the  taxes  is 
admissible.  And  if,  in  such  case,  it  b9  considered  that  the  warranty 
of  the  vendor  was  broken,  still  ihe  vendee  could  agree  upon  the  dam- 
ages, and,  upon  their  payment,  the  breach  would  be  satisfied.' 

Defenses 

130.  In  General. — ^It  is  the  general  rule  that  to  excuse  the  per- 
formance of  an  express  covenant,  it  must  be  shown  that  it  is  pro- 
hibited by  law,  or  tiiat  its  performance  has  become  impossible  by  the 
intervention  of  causes  which  human  agency  could  not  prevent;  *  but 
if  the  performance  of  an  obligation  is  prevented  by  one  of  the  parties 
to  a  covenant,  the  party  bound  to  perform  is  thereby  excused.*  A 
waiver  of  forfeiture  for  breach  of  covenant  is  a  good  defense  at  law; 
and  a  judgment  at  law  against  a  oovenantor  for  a  forfeiture  is  con- 
clusive evidence  that  there  has  been  none,  at  the  time  it  was  rendered, 
and  equity  will  not  consider  ^is  defense  in  a  suit  to  obtain  relief 
against  the  forfeiture.*  An  action  for  breadi  of  covenant  againrt 
incumbrances  is  barred  by  the  subsequent  discbarge  in  bankruptcy 
of  the  covenantor,*  but  such  discharge  is  no  defense  to  an  action 
for  breach  of  covenant  of  warranty  when,  at  the  time  of  die  discharge* 
there  was  no  breach  of  the  covenant,  and  whether  there  would  be 
any  such  breach  was  uncertain.^  Where  two  covenants  are  different 
in  their  character,  as,  for  example,  where  one  is  deemed  to  be  a  cove- 

and  note;  Blanchard  v.  Ellis,  1  Gray  3.  Hoirow  v.  Campbell,  7  Port. 

(Mass.)  196,  61  Am.  Dee.  417;  Morse  (Ala.)  41,  31  Am.  Deo.  704  and  note. 

V.  Shattnek,  4  N.  H.  229, 17  Am.  Dee.  Note:  126  A.  S.  B.  377. 

419.  4.  Marshall  v.  Craig,  1  ffibb  (Ejr<) 

Notes:  96  Am.  Dee.  976;  99  Am.  379,  4  Am.  Dee.  647. 

Dee.  74;  126  A.  S.  R.  466  ;  20  L.R.A.  6.  Danklee  t>.  Adams,  20  Yt.  415, 

107,  108  ;  68  L.R.A.  931;  26  L.R.A  60  Am.  Dec.  44. 

(N.S.)  1205.  6.  Reed  v.  Pietee,  36  He.  466,  58 

1.  Note:  99  Am.  Dee.  74,  76.  Am.  Dec.  761. 

8.  Robinns  «.  Lister,  30  Ind.  1^,  7.  Reed  «.  Fiaree,  36  Me.  465,  58 

96  Am.  Dee.  074  and  note.  Am.  Dee.  7C1:  Biub  «.  Coopn,  7$ 
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uant  in  prxsenHj  and  the  other  a  covenant  in  jutwro,  whidi  runs  wiUi 
the  land,^  a  judgment  in  an  action  for  the  breach  of  one  covenant 
is  not  pleadable  in  bar  in  an  action  on  the  other.  Hence  it  is  that  a 
judgment  in  an  action  for  the  breach  of  a  covenant  against  incum- 
brances in  a  deed  is  no  bar  to  a  subsequent  action  for  the  breach  of  a 
covenant  of  warranty  in  the  same  deed.'  A  recovery  of  merely 
nominal  damages  may  be  pleaded  in  bar  of  any  subsequent  action 
on  the  covenant  of  seisin  in  some  of  our  jurisdictions,  though  in 
England  this  is  not  so,  as  the  covenant  is  regarded  as  a  continuing 
one^  upon  which  successive  recoveries  may  be  had  as  often  as  dam* 
age  is  su£Fered.'o  A  judgment  for  damages  for  the  breach  of  a  con- 
tinuing covenant  to  repair  does  not  bar  a  subsequent  action  for  dam- 
ages sustained  by  neglect  to  repair  continued  after  the  period  covered 
by  the  prior  recovery.  So  held,  where  the  pleadings  and  judgment 
in  the  first  action  excluded  the  idea  that  a  gross  sum  for  the  value  of 
the  structure  and  all  damages  sustained  by  its  removal  had  been 
awarded." 

131.  Matters  Available  by  Way  of  Set-off  or  in  Mitigation  of 
Damages. — ^In  an  action  for  ihfi  breach  of  covenant  of  warranty  in  a 
deed,  notes  given  for  purchase-money  constitute  a  proper  equitable 
setroff,  which  may  be  pleaded  as  such,  although  tiie  notes,  as  an 
independent  cause  of  action,  are  barred  by  the  statute  of  limitations." 
So  also  in  a  case  where  the  plaintiff  in  an  action  for  damages  on  the 
covenant  of  warranty  had,  on  eviction,  recovered  from  the  plaintiff 
in  ejectment  a  certain  sum  for  improvements,  that  sum  will  be 
deducted  from  the  value  of  the  land  in  assessment  of  damages.** 
Where  land  is  conveyed  by  a  deed  with  a  covenant  against  incum- 
brances, and  containing  a  stated  consideration,  and  the  covenantee 
conveys  the  land  to  one  having  no  notice  of  the  real  consideration, 
such  grantee  may,  after  paying  off  the  incumbrance,  recover  the 
damages  sustained  against  the  covenantor,  who  cannot  set  up  the 
defense  of  set-off  or  other  defense  existing  at  the  time  of  the  execution 
of  the  covenant.**  Where  there  has  been  part  performance  of  one 
of  two  dependent  covenants,  the  party  sought  to  be  charged  upon 
his  covenant  on  account  of  such  part  performance  may  reduce  tl» 
damages  by  showing  the  loss  that  he  has  incurred  on  account  of  there 
not  having  been  entire  performance.*'  While,  if  payment  is  relied 

Miss.  599,  59  Am.  Dec.  270;  Wight  tj.  12.  Beecher  c.  Baldwin,  55  Conn. 

Oottschalk,  (Tenn.)  48  S.  W.  140,  43  410,  12  Atl.  401,  3  A.  S.  R.  57  and 

L.R.A.  189.  note. 

&  See  ntpra,  par.  16.  13.  Dowry  v.  Shumway,  1  D.  Chip. 

9.  Donnell  v.  Thompson,  10  Me.  (Vt.)  110, 1  Am.  Dec  704. 

170,  25  Am.  Dec.  216.  14.  Randall  v.  Macbeth,  81  Minn. 

10.  Note:  99  Am.  Dec  77.  376,  84  N.  W.  119,  83  A.  S.  R.  387. 

11.  Beach  v.  Grain,  2  N.  T.  86,  49  16.  Greene  v.  Linton,  7  Port.  (Ala.) 
Am.  Deo.  369  and  note.  133,  31  Am.  Dec  707. 
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on  as  a  bar  to  an  action  for  damages  for  a  breach  of  covenant,  it  must 
come  in  by  way  of  a  special  plea,  yet  it  baa  been  held  tliat  payments 
by  the  grantor  to  the  grantee  on  account  of  breaches  of  covenants 

are  admissible  in  mitigation  of  damages,  under  a  plea  by  the  grantor 
that  he  has  kept  and  performed  the  covenants.**  So  also  it  has  been 
held  that  after  default  in  an  action  of  covenant  the  defendant  may 
introduce  evidence  tending  lo  prove  an  adjustment  or  payment  of 
the  damages.*' 

16.  Ferris  v.  Mosher,  27  Vt  218,  65      17.  Willson  «.  Willson,  25  N.  H. 


Am.  Dee.  192. 


229,  57  Am.  Dee.  320  and  note. 
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Change  of  seal,  137 
Definition,  136 
Effect  of  affixing  seal,  137 
Necessity  to  bind  corporation,  138 
Necessity    in    appointment  of 

agents,  422,  G21 
Necessity  in  execution  of  corpo- 
rate contracts,  540 
Officers  authorized  to  affix  seal, 
137,  632 

Presumption  from  use  of  seal,  668 


CORPORATIONS  —  oontintted 
Corporate  seal  —  continued 
Proof  of  seal,  137,  138 
Records  as  requiring  seal,  151 
Right  of  corporation  to  adopt  MftL 
136 

Scroll  as  seal,  136 

Sealed  inatromenta  as  specialties, 

137 

Special  seal  for  particular  oce»* 
siou,  137 
Corporations  sole,  43 
Cotenancy,  emrporatioai  u  «oten- 

ants,  562 
Countiea  — 
Ctiaracter  as  corporations,  20 
Right  to  hold  stock  in  railroad, 
297 

Courts,  recourse  to,  as  affected  1^ 
corporate  by-laws,  148 

Creation  and  organization  of  cor- 
porations (see  also  infra,  Cor- 
porate existence  and  franchise; 
Promoters;  Purposes  of  incor- 
poration ;  Reorganization  of  cor- 
porations) — 
Acceptance  of  charter,  45-46 
Act  of  incorporation  ^as  private 
law,  45 

Application  for  incorporation,  52 
Articles  if  incorporation,  54-57 
Compliance  with  eonditiona,  46, 
53-54 

Concurrent  action  of  several 
states,  30 

Consolidation  as  creating  new  cor- 
porations, 57 

Defective  organization,  see  infra, 
De  facto  corporations 

Extension  of  purposes  as  creating 
new  corporation,  57 

Fees  for  incorporation,  57 

Illegality  of  purpose,  51 

Incorporation  fay  different  states, 
89 

Incorporation  under  general  laws, 

48-60 

Liberal  construction  of  corpora- 
tion laws,  50 
Manufacturing  corporations,  51 
Married  women  aa  ine(»:poratox8^ 

53 

Merger  as  ereaiing  new  eovpora- 

tions,  57 
Mode  of  creating  corporations, 

44 
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CORPORATIONS  —  eontinueS 
Creation  and  organization  of  corpo- 
rations —  continued 
Mode  of  organizing,  59 
Namber  of  incorporators,  52-53 
Organization  distingnisbed  £rom 

creation,  47 
"Organized"  defined,  59 
Payment  for  stock,  68 
Power  to  create  corporations,  29 
Prescriptive  corporations,  48 
Purpose  of  incorporation  as  gov- 
erned by  general  laws,  49-52 
Purposes  recited  in  articles,  54- 
55 

QnaliQcations  of  iiKorporatOTB,  52, 

53 

Ratification  of  defective  incorpo- 
ration, 60 

Reorganization  as  creating  new 
corporation,  57 

Special  acts  creating  corporations, 
44 

Subscriptions  to  stock,  58 

Trading  corporations,  51 

Validation  of  irregolar  organiza- 
tion, 29-30 
Creditors'  bills  — 

Enforcing  liability  of  offieers  for 
misconduct,  489 

Insolvency  of  corporatiffliB,  746 
Creditors'  rights  — 

Trust  fund  doctrine,  19&-200 
Criminal  law  — 

Appointment  of  receiver  as  affeet- 
ing  criminal  liability,  767 

Burden  of  proving  corporate 
existence,  772 

Conspiracy  by  corporations,  769 

Contempt  by  corporations,  769 

Corporations  aa  liable  to  indict- 
ment, 764-766 

Corporations  as  subject  to  prose- 
cution, 502 

Criminal  negligence,  768 

Disorderly  house  kept  by  corpora- 
tion, 709 

Failure  to  keep  premises  and 
property  in  repair,  771 

Failure  to  make  returns  required 
by  statute,  769 

Gaming  on  corporate  {wemisei, 
769 

Homicide,  769 

Illegal  practice  of  medicine,  769 


CORPORATIONS  —  continued 
Criminal  law  —  continued 
Illegal  sale  of  intoiicating  Uquozs, 

769 

Indictments  against  eorpwations, 

771 

Indictable  offenses,  768 

Liability  of  corporation  for  acts 

of  oilicers  and  agents,  766 
Libel  by  corporations,  769 
Lottery  kept  by  corporation,  769 
Mailing  obscene  matter,  769 
Nuisances,  771 

Offenses  against  labor  laws,  769 
Offenses  against^  license  laws,  769 
Particular  crimes  by  corporations, 
768 

"Person"  as  including  corpora- 
tions, 767 
Prosecution,  771 
Punishment,  771 
Rebates,  769 

Responsibility  as  affected  by  na- 
ture of  punishment,  768 

Responsibility  of  officers  for  ew- 
porate  acts,  502-504 

Sabbath  breaking  by  c(»rporatiotis, 
769 

'      Waiver  of  service  of  process,  772 
Debts   and  liabilities   of  corpora- 
tions (see  also  infra,  Liability 
of  officers  for  corporate  debts; 
Liability  of  stockholders)  • — 
Consolidation  as  affecting  debts 

and  liabilities,  181-189 
Debt  defined,  516 
Dividends,  516 

Purchase  of  corporate  property  as 
assumption  of  corporate  debts, 

18a-184 
Unliquidated  claims,  517 

Declarations,  see  supra^  Admissions 
and  declarations 

Dedication  of  property  by  corpora- 
tions, 576 

Deeds   executed   by    officers  and 
agents,  672 

De  facto  corporations  — 
Attacking  validity  of  ineorpor» 

tion,  68-69 
Attempt  to  incorporate,  62-65 
Consolidated  corporations,  62 
Definition,  60 

Estoppel  to  deny  existence,  105- < 

106,  108-109 
Exercise  of  particular  powers,  6S 
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CORPORATIONS  —  continued 
De  facto  corporations  —  eonltmiwl 
Sixeroise  of  powers  after  acpira>- 

tion  of  charter,  65 
Fi^are  to  comply  with  partieolar 

requirements,  64 
Good  faith  in  attempting  to  in- 

eorporate,  64 
Irregularity  or  defect  in  o^:anis»> 

tion,  63 

Organization  under  unconstita- 
tional  statute,  61-62 

Partnership  liability  of  stock- 
holders, 352 

Power  to  perform  corporate  aeta, 
67 

Proof  of  exiatence,  103 
Status,  67 

Stockholders  estopped  to  deny 

existence,  107 
User  of  particular  powers,  65 
Valid  law  aathoriang  ineorpora- 

tion,  61-62 
De  facto  officers  f)£  oorporationa, 
434-437 

Defeetive  incorporation   (lee  also 
$upra,  Creation  and  organisa- 
tion of  eorporatim;  De  faetd 
corporations)  — 
Ratification,  60 

Definition  of  eorporation,  24 

Devises,  see  infra,  Wills 

Directors  (see  also  infra,  Liability 
of  officeis  for  corporate  debts; 
Officers  and  agents;  Represen- 
tation of  corporations  by  offieen 
and  agents)  — 
Aceonnting  for  mismanagement, 
473 

Acquiring  adverse  interests,  483- 
485 

Actions  by  stockholders  against 

directors,  490 
Adverse  interests,  483-485 
Appointment  of  officers  and  agents 

by  directors,  421 
Arrest  of  judgment  as  creating 

liabUity,  476 
Assignment  for  benefit  of  cred- 

iton,  646 
Authority  of  directon  in  general, 

437-456 

Care  in  management  of  eorporate 
sfEairs,  473-476 


CORPORATIONS  —  continutd 
Directors  —  amUmted 
Care  in  selection  of  agcnta,  477- 

478 

Collective  action  as  amentiri,  431 

C<»nmitteet>,  449 

Cunpensation  cf  directory  462- 
470 

Compenaation  as  affecting  daeree 

of  can,  475 
Contracting  with  corporation,  479- 

483 

Delegation  of  authority,  447 
Discretionary  power  as  to  declara- 
tion of  dividends,  294 
Discreti(Hi  as  to  bringing  actions, 
491 

Duty  to  attend  meetings,  475 

Election  of  directors,  426 

Enforcement  of  li&bili^  for  mis* 
conduct,  487-494 

Fidelity  to  eorporation,  479-483 

Fiduciary  relation  to  corporation 
and  stockholders,  456-4i68 

Imputing  to  eorporation  knowl- 
edge d^  directoxs,  655 

Individual  action,  439 

Joint  and  several  liability  for 
wnwgfol  acts,  478 

Ejiowledge  of  corporate  affairs 
implied  from  relation,  302 

Knowledge  of  director  as  knowl- 
edge of  corporation,  655 

Lease  of  eorporate  property,  646 

liabilify  for  defaults  of  ap- 
pointees and  agents,  477 

Liability  to  suit  by  atoekholdert, 
316-322 

limitation  of  actions  for  nua- 

management,  402 
Management  <nC  eorporato  affairs, 

473-479 
Meetings  of  directors,  440-447 
Misconduct  in  office,  487-494 
Mismanagement  of  cOTporata  af- 
fairs, 473-479 
Misrepresentations  as  to  financial 
condition  of  coTporati<»i,  485- 
487 

Necessity  that  direetora  be  itock- 

holders,  424-425 
Negligence,  474 

Nonattendanoe  at  meetiiig  as  mwl 

ing  liability,  475 
NcmresidentB  as  direotoni,  423 
Notice  of  meetings,  441-444 
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OOSPORATIONS  —  aontimud 
Directors  —  contintud 
Notice  to  directoiB  as  notifla  to 

florpoTatioDf  655 
Number  utluoiced  to  vlt,  44^ 
446 

Power  to  enact  b74aw8,  144 
Power  to  fix  salaries  of  offieen, 
466 

Proof  of  mismanagement,  483 
Parcbase  of  claims  against  eor- 

poration,  484 
Piu'ehase  of  corporate  properfy  mt 

judicial  sale,  484 
Qualificatioiu  of  direeton,  424- 

425 
Qaorum,  446 

BatiSeation  of  contraets  with  cor- 
poration, 483 

firasonable  care  io  management  of 
corporate  affairs,  473;-476 

Refusal  to  bring  actions,  491 

Removal  of  ofticers  or  agents  ap- 
pointed by  prior  board,  430 

Bemoval  of  officers  selected  by 
atockholders,  429 

Bejpresentative  of  several  corpora- 
tions, 461 

Resignation,  427-42S 

Rights  as  creditors  of  corporation, 
470 

Right  to  enforce  stockholders'  ad- 
ditional liability,  386 

Right  to  inspect  corporate  books 
and  records,  447-448 

Several  JiabUity  for  wnmgfnl  act, 
478 

Tort  liability,  474 

Transactions   with  stockholdeTS, 

459-461 

Validity  of  unrecorded  acts,  152 
Wrongful  distribation  of  corpor- 
.  ate  assets,  500 
Dissolution  of  corporations  (see  also 
infra,    Forfratazv    of  fran- 
chise) — 
Actions  for  dissolaticxi,  737 
Actions  pending  at  diasolntion, 
738 

Adjudication  in  direct  proeeedings, 
724 

Concentration  of  ownership  of 

stock,  707 
Contracts  as  affected  by  dissoin- 

tion,  744 
Death  of  members,  706 
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CORPORATIONS  —  continued 
Dissolution  of  corporations  —  con- 
tinued 

Debts  as  affected  by  diasoIatioD, 
736 

Disposal  of  corporate  property  on 

dissolution,  737 
Effect  of  dissolution,  735-745 
Effect  of  pendens  of  dissolution 

proceedings,  745 
Eleemosynary  corporations,  741 
Equity  jurisdiction,  731-735 
Evidence,  734 

Extending  corporate  existence  for 
winding-up  purposes,  743 

Extinction  of  corporate  existoice, ' 
735 

Ground  for  pleading  in  abatement, 
700 

Judgment  of  dissolution,  734 
Judgments  as  affaeted  by  diaoli- 

tion,  736 
Judgments  rendered  after  disBi^- 

tion,  739 

Jurisdiction  of  dissolution  pro- 
ceedings, 731-733 

Laches,  730 

Leave  of  court  to  institute  pro- 
ceedings, 728 
Limitation  of  actions,  730 
Majority  stockholdov'  right  to 

i^olve,  314 
Methods  of  dissolution,  703 
Minority   stockholders'   li^t  to 

procure  dissolution,  315 
NoQ  stock  corporations,  741 
Parties  defendant,  728-730 
Pleading  dissolution,  702 
Preferences    as    between  stock- 
holders and  creditors,  744 
Proceedings  for  disatdatioo,  724- 
735 

Protection  of  creditors  and  stock- 
holders, 740,  742 

Repeal  of  charter,  704 

Setf-exeeuting  provisions  foi  for- 
feiture, 725 

Statutory  remedies,  733 

Suggestion  of  dissolotioa  in  m- 
tions,  740 

Snrrender  of  charter,  705 

Voluntary  dissolntion,  708-709 

Want  of  officera,  706 
Dividends  — 

Action  for  collection,  204 

Cash  dividends,  288 
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CORPORATIONS  —  continued 
Dividends  —  continued 
Compelling  declaration  of  din- 

dend,  294 

Creditors'  right  to  recover  divi- 
dends paid  to  stockholders,  377 

Cumulative  dividends,  287 

I>eclaratioo  of  dividends  as  dis- 
cretionary, 294 

Declaration  of  dividend  to  be  re- 
corded, 283 

Definition,  283 

Directors'  liability  for  vnmgfnl 

pajrment,  502 
Funds  sabjeet  to  distribution,  283- 

285 

Guaranty  of  dividends,  285 
Indebtedness  as  affecting  right  to 

declare  dividends,  284 
Insolvency  caused  by  payment  of 

dividends,  285 
Life  tenants'  rights,  289-292 
Nature  of  dividends,  288 
Pledgor's  right  to  dividends  previ- 
ously declared,  293 
Prefeired  stocUiolders'  right  to 

dividends,  285-288 
Profits  distributable,  283-285 
Receipt  of  dividend  as  showing  re- 
lation of  stockholder,  394 
Recording  declaration  of  dividend, 
283 

Remaindermen's  rights,  289-292 
Right  to  dividend  as  debt,  516 
Sale  of  stock  as  affecting  right  to 

dividends  previously  dedared, 

292 

Set-off  against  debt  due  corpora- 
tion, 296 

Stock  dividends,  268 

Stockholders'  right  to  complain  of 
improper  dividends,  469 
Domicil  of  corporations  (see  also  tn- 
fra.  Foreign  corporations;  Resi- 
dence of  corporations;  Ven- 
ue) — 

Change  of  domicil,  139 

Corporaticm  chartered  in  two 
states,  140 

Qamishment  proceedings,  142 

InteiHtate  consolidation,  194-195 

Recognition  in  other  jnrisdietion, 
139-140 

State  of  creation,  139 
Donation  of  {nropttrty  by  eoiponb- 

tions,  570 


CORPORATIONS  —  continued 
Drafts,  see  supra,  Bills  and  notes 
Drainage  ^slxicte  as  eorporationii 
40 

Due  process  of  law  dause  as  wp- 
plicable  to  corporatiiuis,  31 

Duratim  of  corporate  ezisteneo,  09- 
102 

Elections,  see  infru,  Directors;  Of* 

fieers  and  agents 
Eleemosynary  corporations  — 

Character  as  private  corporati<m, 
40,  42 

Dissolution,  741 
Eminent  donuun,  power  of  eorpora- 

tions,  42 

Employees'  relief  departments,  609 
Equal  protection  of  law  clause  as 

applicable  to  oorpoTationS|  31-^ 
Equity  — 

Enforcement  of  liability  of  diree- 
toT9  for  misconduct,  487-488 

Jurisdiction  to  dissolve  corpora- 
tions, 731-733 

Jurisdiction  to  try  right  to  ear- 
porate  office,  433 

Protection  of  creditors  and  stock- 
holders on  dissolution,  740 

Relief  against  unfair  use  ot  eor- 
porate  name,  134-136 

Stockholder  creditors'  right  to  ana 
other  stockholders,  380 

Suit  for  unpaid  stock  subscrip- 
tions, 383 
Estoppel  — 

Denial  of  corporate  existence,  1  OS- 
Ill 

Stock  subscriptions  indneed  by 
fraud,  240 
Evidenee  (see  also  supra,  Admis- 
sions and  declarations;  Jadidal 
notice)  — 

Action  to  enforce  stock  subscrip- 
tion, 251 

Burden  of  proof  aa  to  eoTptmte 
existence,  104 

Dissolution  of  corporations,  734 

Parol  evidence  to  ozplam  ttoA 
subscription,  2B0 

Parol  evidence  to  pnm  eomet 
records,  154 

Presumptions  as  to  enporata  ox- 
iatancot  104 

Proof  of  antborify  of  effiflta  and 
agents,  667-670 
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CORPORATIONS  —  continued ' 
Evidence  —  continued 
Proof  of  ooriHitate  ezistaofle,  102- 

105 

Becords  aa  adnuBnUe  in  evideneei 

152-153 

Executors  and  administrators  — 
liability  as  stoekholders,  397 
Voting  stock  of  decedent,  346 

Extension  of  corporate  purposes  as 
eraating  new  corporation,  57 

Extension  of  corporate  existence, 
101 

Federal  corporations,  30 

Filing  artides  of  incorporation,  56 

Financial  condition  of  corporation 

reported  by  officers,  514-516 
Foreign  corporations  (see  also  supra, 
Domicil  of  corporations)  — 
Additional  iiabiti^  as  shareholder 

in  domestic  corporation",  396 
Additional    liability    of  stock- 
headers  in  foreign  oorporations. 
395 

Consolidation  with  domwtie  eor- 
porationi,  im~196 

Disehaiiga  of  debtors  imder  state 
insolveney  law,  141 

Enforcement  of  stoekholden*  ad- 
ditional liability,  388 

Insolvency,  763-764 

Jurisdiction  to  compel  officers  to 
seoonnt  for  miseondnet,  488 

Nonresident  viUiin  statute  of 
limitations,  141 

Right  to  sne  as  nonresident,  142 

Status  as  person,  32 

Statute  of  limitations  as  appli- 
cable to  for^gn  corporations,  35 
Forfeiture  of  fnnehise  (see  also 
supra,  Dissolntiai  of  empora- 
tions)  — 

Acts  of  offioeis,  iqiMita  or  stock- 
holders,  713 

App(^tment  of  receiver,  717 

Change  of  place  of  bttfinesa,  718 

Discretion  of  eonzt  to  deny  en- 
forcement, 722-723 

Fraudulent  incarporatioin,  714 

niegal  acts  of  coiporatozSf  719 

ni^al  iaeorpcarskui,  714 

Insolveney,  717 

IiWislative  detomination  f <a^ 

fcdtnxe,  725 
Migration  of  eorparatioit,  718 
Uisnser  of  franchise,  709^711 


CORPORATIONS  —  continued 
Forfeiture  of  franchise  —  continued 
Non-compliance  with  eonditionB, 

714-717 
Nonuser  of  franchise,  709-711 
Parties  to  proceedings  for  for- 
feiture, 727 
Penalty  imposed  for  act  of  omi»> 

sion,  711-713 
Police  regulations,  720 
Remedy  for  fozfeitoxe,  726 
Self-executing  provisions,  725 
Snspmsion  of  business,  716  • 
Transfer  of  assets,  717 
Waiver  of  foxfaitnia,  721 
F«nfeitnra  of  stoc^  see  infra,  StoA 

and  stockholders 
Forged  stock  eertifieates,  219 
Franchises,  see  supra,  Corporate 

existence  and  franchise 
Fraad  and  deceit  — 
Control  of  competing  corporaticn, 
474 

Corporation  formed  to  accomplish 

fraud,  494 
Directonr'  liability  for  fraud  in 

corporate  transactions,  506 
Ground  for  nseinding  sale  of 

stock,  275 
liabili^  of  corporation  for  acts 

of  agent,  651 
Liabili^  «f  directors,  473 
Uisrepresentation  by  officers  as  to 

financial  condition  of  eorporfr- 

tion,  485-487 
Officers'  liability  for  fraud  on 

creditors,  500 
Stock  sul»criptions  induced  by 

fraud,  238-242,  406 
Fraudulent  stock  certificates,  219 
Funetiona  of  eorporations,  see  infra. 
Powers  and  ftaiotioiii  w  erarpwa- 
tions 
Qamishment  — 
Corporations  as  persons  within 

garnishment  laws,  35 
Corporations  as  subject  to  gar- 
nishment, 691 
Domicil  of  garnishee  corponitiim, 

142 

Unpaid  stoek  subseriptions  as  snb- 
ject  to  garnishment,  382, 384 
QeaeraX  inenptnation  laws,  48~60 
General  manager,  see  infra,  Offleas 

and  agents 
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CORPORATIONS  —  eontimtsd 
Gifts  — 

Delivery  of  onendoxaed  ato^  eeir- 
tificatOf  266 

Qifts  by  corporations,  576  i 
Good  will  as  passing  with  transfer 

of  Bhares,  275 
Grants,  mianomer  of  eorporation  in 

grant,  130 
€hiaiantee  by  oorpontions,  603-606 
Gnaranteed  stock,  we  infra,  Pre- 

fmred  stoek 
Hbu'b  ri^fc  to  atta^  dense  to  eor- 

poration,668 
Husband  and  wife  — 

Married  women  as  ineorpoxators, 
53 

Married  women  as  stocUuddets, 

297 

Married  women  as  subject  to  ad- 
ditional liability  of  stockholders, 
396 

Identity  of  corporation  as  distinct 

from  members,  25 
Impairment  of  obligation  of  coa- 

tracts,  see  infra,  Obligatioa  of 

contracts 

Imputing  to  corporation  knowledge 

of  officers  and  agents,  653-658 
Incorporation  see  supra,  Creation 
and  organization  of  corporations 
Incorporators,  see  aupra,  Inewpora- 

tion  and  organization 
Inhabitant,  corporation  as  inhabitant 

of  state  of  creation,  142 
Injunction  — 
Acquisition  of  control  of  one  cor- 
poration by  another,  313 
Rntorii^  to  officer  records  be- 
longing to  his  ofiSoe^  152 
Restraining  exercise  of  corporate 

powers,  68-69 
Restraining  ultra  vires  acts,  309, 
611-«13 

Unfair  use  ci  ewporate  nam^ 
134-136 
.  Insolvoicy  — 

Creditors'  suits,  746 

Discharge  as  affecting  foreign  cor- 
poration creditor,  141 

Effect  as  forfeiture  of  franchise, 
717 

Equitable  preference  in  CMse  of 

receivership,  755 
Govenunent  claima,  7M 


CORPORATIONS  —  continued 
Insolvency  —  coHtimied 
Preference  of  creditors,  766-76t 
Priorities,  750-755 
Re-organuatitm  of  eorpwafciont 
749 

Secured  claims,  751-753 

Set-off  against  insolvent  eorpom- 

tions,  748 
Status  of  assets,  745  . 
Stoek  subscriptions  vitiated  by  in- 
solvency of  corporation,  241. 
Wages  of  employees,  753 

Inspection  of  corporate  books, 
331 

Insurance  — 
Forfeiture  for  nonpayment  of  as- 

sessments,  150 
Proof  of  de  facto  ezistenoe  of  ni-  - 
Burance  company,  103 

Interest  as  included  in  additional 
liability  of  stockholders,  379-381 

Joint  stock  companies  dwtinguiw^'e^ 
from  corporations,  28 

Judgments  — 

KUsnomer  of  corporation,  131 
Rendition  after  dissolution,  739 
Stockholder  as  bound  by  judgment 
against  corporation,  303 

J udicial  control  ot  cOTporatiooSr 
610-620 

Judicial  notice  — 
By-laws  of  corporation,  150-151 
Seal  of  corporation,  137-138 
Statute  creating  corporation,  104 

Judicial  sales  to  officer  or  agent,  484 

Jurisdiction  in  actions  by  corpora- 
tions, 695-697 

Jury,  stockholder  as  juror  in  action 
hy  or  against  corporation,  302- 
303 

Kinds  of  eorporationa,  30-43 
.  King  as  aide  corporation,  43 
Laches  — 
Dissolution  of  corporations,  730 
Effect  on  defense  of  f nind  or  mis- 
take in  action  on  stof^  sob- 
scriptiim,  407 
Enfordiqf  liabili^  ot  promoters, 
79 

Remedy  of  minority  stocUiolders 
as  barred  by  laches,  3^ 

Stockholders'  ri^t  to  sue  on  W 
half  of  eorporation,  333 
Landlord  and  twut,  see  imfrm, 

Leasea 
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CORPORATIONS  —  eimHmiti 


GonaolidatioD  distmgtnshed  from 
leaaB  ot  «orpoz»te  propeity,  156 

Corporatioiis  as  lesaois,  576 

Power  of  corporation  to  take  and 
hold  leaseholds,  565 

Power  of  direetoxs  to  lease 
pwate  property,  646 

Ultra  vires  leases,  681 
Legislative  control  of  eorporations, 

610-620 

Zjiability  of  offleers  for  corporate 

debts  (see  also  rapra,  Direetcora; 

infra,  Offloera  and  agents)  — 
Acts  of  anbordinate  (^Keers  and 

agents,  505 
Assent  to  corporate  aeta,  513 
Claims  ex  delicto,  519 
ConstractioD  of  statutes  imposing 

liability,  510 
Contract  as  governing  liability, 

495-500 

Conversion   in   performance  of 

duties,  510 
Criminal  liability,  502 
Debt  deGned,  516 

Debts  covered  by  statnte,  616- 
519 

Dividends  wrongfnlly  paid,  502 
Eoforcemoit  of  stMtatosy  liabili^, 

519-525 

Excessive  indebtedness  incurred 
by  corporation,  512 

Extraterritorial  enforcement,  622 

Form  of  contract  as  determining 
liability,  495-500 

Fraud  on  creditors,  500 

Fraud  perpetrated  under  guise  cxf 
corporation,  494 

Garnishee  judgment  agunst  cor- 
poration as  debt  contracted,  517 

Indebtedness  covered  ly  stiUute, 
616-519 

libels  published  hy  erarporatiai, 
507 

Limitation  of  actions  to  enforce 

liability,  524-525 
Mismanagement  of  corporate  af- 
fairs, 501 
Hvligenee   in    performanee  of 

duties,  507-509 
Huisances  in  transaction  of  eoi^ 

porate  business,  509 
OfiBcial  relation  as  creating  Halril* 
494 

0.  L.  Vol.  Vn^77. 


CORPORATIONS — eontumtd 
Idabili^  of  offieers  for  eorpOTBte 

debts  —  eontmued 
Fwal  niUure  of  statute  imposing 

liability,  5U 
Proof  of  corporate  debts,  616 
Rent  reserved  in  lease  to  eorpoa»- 

tion,  617 
Reports  as  to  financial  eonditidi 

of  eorpon^on,  514-^16 
Signing  eontracts  on  behalf  of 

poration,  495-500 
Statutory  liability  for  debts  at 

e<nrporation,  494,  610-514 
Time  of  accrual  of  debt,  517-619 
Torts,  504-510,  519 
Trespass  in  performance  of  dutiss, 

610 

Ultra  vires  acts  as  imposing  lia- 

bility^  494 
Ultra  vires  ecmtracta,  517 
Unliquidated  claims,  517 
Waste  of  corporate  assets,  501 
Wrongful  distribution  of  corpor- 
ate assets,  502 
liability  ot  stockholders  (see  also 
infra.  Stock  and  8to(^<ddei>; 
Subscriptions  to  stock)  — 
Action  at  law  for  unpaid  aabaetip- 

tions,  382 
Actions  to  enfOTee  liabilitiea,  3S1- 
421 

Acts  covered  by  additional  liaUl- 

ity,  374-377 
Agent  holding  stock  as  subjeet  to 

additional  liability,  396 
Amount  of  stoek  hdd  ^*i*^"g 

liability,  352 
By-lawB  imposing  liability,  147 
Character  of  additional  liability 

as  contractual  or  penal,  369- 

371 

Character  of  corporation  as  afEeeU 
ing  additional  liability,  394 

Common-law  rule  as  to  liability 
for  corporate  debts,  364,  374 

Conditions  precedent  to  enforce- 
ment of  additional  liability,  390 

Conditions  precedent  to  enforce- 
ment of  stock  subscriptions, 
389-393 

Conflict  of  laws  as  to  enforoe- 
meat  of  additional  liability,  364, 

390 

Consideration  for  subscription 
affecting  liability,  360^363 


Digitized  by 


Goo 


INDEX 


CORPORATIONS  —  eontinuei 
liability    of    stockholders  —  con- 
tinued 

Consideration  paid  as  affecting 
stockholder's  liability,  408 

Constitutional  provisions  imposing 
liability  as  self-esecuting,  368 

Construction  of  statutes  imposing 
additional  liability,  368-371 

Contractual  character  of  addition- 
al liability,  369-371,  381 

Contribution  between  stockholders, 

Corporations  owning  stock  as  sub- 
ject to  additional  liability,  396 

Corporation's  right  to  enforce  sub- 
scription UabUity,  357 

Costs  as  within  additional  liabil- 
ity, 379 

Creditor  first  suing  as  entitled  to 
priority,  374 

Creditors  as  affected  by  inade- 
quacy at  eonnderation  for  gtoek, 
362 

Creditors'  right  to  enforce  sub- 
scription liability,  357,  385,  390 

Creditor's  right  to  sue  in  equity 
for  stock  sabseriptioiu,  391 

Debts  eovered  by  additional  Iuf 
biUty,  374-377 

Defenses  to  aetunn  to  enf one  lift- 
biUtyi  405-415 

Director's  right  to  cnforee  ad- 
ditional liability,  386 

Discharge  in  bankrapt(7  aa  release 
of  liabili^  on  stock  nifawrip- 
tion,  409-110 

Dividends  paid  aa  snbjost  to  ear- 
porate  debts,  377 

Divisibility  of  demands,  416 

*T)neB"  within  additicaiiJ  liability 
statutes,  376 

Enforcement  of  additional  liabil- 
ity, 384 

Enforcement  of  additional  liabil- 
ity by  offieen  vho  are  coreditOEi^ 
472 

Equitable  liability  far  eorporate 

debts,  355-363 
Ittato  of  deeeaaed  atoekh't^dflr  aa 

liabla  for  nnpaid  nibMriptioii, 

899 

Bvidenoe  in  action  to  Mfona  lia- 
bility, 419-421 


CORPORATIONS  ~  comHuuea 
Liability    of    stoekholden  —  oon- 
tinued 

Execution  returned  nulla  bona  as 
prerequisite  to  action  by  end- 

itor,  391-393 
Exhausting  remedy  against  oor- 
poration  before  suing  on  ad- 
ditional liability  of  Bt(wkh(dder^ 

391 

E:itent  of  additional  liability,  377- 

381 

Extent  of  snbsoiption  liability, 

356 

Fiduciaries  holding  stock  as  snb- 
ject  to  additional  liability,  396 

Foreign  coirporation's  right  to  en- 
force additional  liability,  388 

Foreign  judgment  as  bar  to  ae- 
tion  on  additional  liability,  410 

Foreign  laws  imposing  liability  en- 
forced by  comity,  372 

Forfeiture  of  shares  as  affecting 
unpaid  subscriptions,  358 

Fraud  as  relieving  stockholder 
from  liability  on  subscription, 
406 

Insolvency  of  stockbolder  as  af- 
fecting liability  of  other  stock- 
holders, 377 

Literest  as  within  additional  litr 
bUity,  379-381 

Interest  in  addition  to  atatntocy 
liability,  380 

Joint  or  several  eharactar  <tf  a^ 
ditional  liability,  374 

Judgment  against  eorp<nBtion  aa 
evidence,  420 

Judgment  as  prerequisite  to 
tion  by  creditor,  391-393 

Judgment  in  action  to  enfona  lia- 
bility, 418-419 

Law  governing  additional  liabil- 
ity, 354,  390 

Law  governing  procednra  to  od- 
force  liability,  381 

Limitation  of  aetiona  to  enfons 
stockholdar's  liability,  411-415 

Married  women  as  anbjaet  to  ad- 
ditional liability,  396 

Obligatiw  of  oontimeti  m  im- 
paired by  additional  liability 
statutes,  366 

Parties  to  aetioiia  to  mdium 
fagiity,417 
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CORPORATIONS  —  eonthtwd 
liability    of    stockholdere  —  con- 
tinued 

Partnership  cbaracter  of  addition- 
al liability,  386 

Partnership  liability  in  case  of  de- 
fective incorporation,  352 

Payment  for  stock  in  property  or 
services,  361 

Penal  character  of  additional  lia- 
bility, 369-371 

Persons  appearing  on  books  aa 
stockholders,  393 

Pleading  in  actions  to  enforce  lift- 
bUity,  415-418 

Pledgee  as  subject  to  additional 
Uability,  397-399 

Power  to  impose  additional  lia- 
bility, 365 

Preferred  stockholders  aa  subject 
to  additional  liability,  395 

Primary  or  secondary  character  of 
additional  liability,  372-374 

Priority  of  creditor  first  to  sne, 
374 

Receiver's  right  to  recover  nnpaid 

stock  subscriptions,  388 
Release  of  liability  for  nnpaid 

snbscriptiona,  358 
Remedies  to  enforce  additional 

liability,  384 
Retrospective  laws  affecting  rem> 

edy,  367 

Secondary  cbaracter  of  additional 
liability,  372-373 

8elf-«zeeating  constitutional  pro- 
visions, 368 

Set-off  and  eonnterelaim,  411 

Statutory  liability  iot  debts,  861- 
381 

Stockholder  creditors'  right  to  sue 
other  stockholders  on  additional 
liability,  386 

Subscription  liability,  355-363 

Suit  in  equity  to  neover  unpaid 
Bubseriptions,  383 

Tender  subscriptum  m  xeleasa 
u£  subscriber,  359 

lime  of  acquiring  stock  as  aifeet- 
ing  statutory  liability,  393 

Torts  as  within  additional  liabil- 
ity, 375-378 

Transfer  of  stock  as  release  from 
liability  to  creditOTS,  399-405 

Unpaid  stoek  subseriptionSy  358 


CORPORATIONS  —  eontinued 
Liability    of    stockholders  —  eon*- 
Unued 

Wages  of  employees  as  within 
additional  liability  statute^  878 
Watered  stock,  363 
libel  and  slander  — 
Officer's  liability  for  libel  by  cor- 
poration, 507 
Reimbursement  of  corporation  by 
directors,  474 
license  laws  as  applicable  to  cor- 
porations, 35 
License  to  incorporate,  52 
Life  right  to  dividends, 
Limitation  of  actions  — 
Acts  of  officers  tolling  statnte^  632 
Corporations  as  persons  within 

statute  of  limitations,  35 
Directors'  liability  to  corporation 

for  mismanagement,  492 
Dissolation  of  corporations,  730 
Enforcement  of  stockholder's  lia- 
bility, 4U-415 
Enforcing  liability  of  promoters, 
79 

Foreign  corporation  as  ntmxen- 

dent,  141 
Statutory  liability  of  officers  foi 

corporate  debts,  524-525 
Stock  enbscriptions,  260 
Ijost  stock  certiacates,  215 
Lottery  kept  by  eoipoxation,  769 
Mand^nna  — 
Compelling  calls  on  subseriben  to 

stock,  384 
Compelling  corporation  to  tzans- 

f er  shares,  271 
Delivery  of  records  by  enstodiaik 
to  successor  in  offioe,  152 
Uannfacturing  corporatUms  anthor- 

ized  by  statute,  51 
Ifarried  women,  see  aupn,  "Km- 

band  and  wife 
Meetings  (see  also  $upra,  Direetoia; 
infra,  Stocktolders'  meetittp) 

Meeting  of  erediton  to  oi^CHniia^ 
69 

MembeiB  distuot  fram  eorpontioBy 

25 

Merger  of  oorporations,  57 
Migration  of  corporation  as  for- 
feiture of  franchise,  718 
Misnomer  of  corporation,  130-133 
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OOEPORATIONS  —  continued 
Misrepresattations^  we  ntpra^  Fraud 

and  deceit 
Mortgagee  — 
A^ent  of  Btockholdexs  to  eorpo- 

rate  mortga^,  578 
Constrnction  of  eorpwate  moit- 

gftgee,  580 
Dutiee  of  mortgage  trustee,  583 
Foreclosure,  584-567 
Power  of  corporations  to  take 

mortgagesi  571 
Power    to    mortgage  oorpwate 

property,  577-587 
Priority  of  corporate  mortgageB, 

581 

Purchase  of  corporate  property 
by  officer  or  director  at  foro' 
closure  sale,  485 

Beqnisites  and  Talidify  of  eoi^ 
porate  mortgages,  679 
If  ortmun  statnt^  566 
Name  of  eorporatiDii,  see  tupra, 

Corporate  name 
Nwligenee  — 

Corporate  offieezs*  liability  tcr 
negligence,  507-609 

Liability  of  corporation  for  acts 
of  agent,  651,  688 

Liability  of  directors  to  corpora- 
tion, 474 

Negotiability  (see  also  supra.  Bills 
and  notes)  — 

Stock  certificates,  213 
Notes,  see  supra,  Bills  and  notes 
Nnisances  by  officers  in  transaction 

of  corporate  bnsiness,  609,  771 
Oath,  power  of  corpor^ionB  to  taikfl^ 

610 

Obligation  of  contracts  — 
Additional  liability  imposed  on 

stockholders  as  impairment,  366 
By-laws  as  impairing  obligati(Hi, 

145 

Consolidation  of  corporations  as 
impairing  obligation,  174 
Officers  and  agents  (see  also  supra, 
Directors;  Liability  of  officers 
for  corporate  debts;  Represen- 
tation of  corporations  by  offi- 
cers and  agents)  — 
Aeeonnting  for  mimunagement, 
473 

Adverse  interests  aeqmrod  bj  of- 
ficers, 483-485 


CORPOBATIONS  —  continued 
Officers  and  agents  —  eontinusd 
Apparent   aathority  of  afsnt^ 

623-629 

Appointment,  421-427 

Arrest  of  judgment  as  creating 
liability,  476 

Authority  and  functions  of  offi- 
cers, 437-456 

By-laws  regulating  elections,  148 

Care  in  management  of  corporate 
affairs,  473-476 

Common  rumor  as  evidence  of  au- 
thority, 670 

Compensation,  462-470 

Compensation  as  affecting  degree 
of  care,  475 

Compensation  as  subject  of  eon- 
tract  with  corporation,  482 

Contracts  between  officers  and  cor- 
poration, 479-483 

Cwtracts  of  employment,  633- 
637 

Criminal  liability  of  corporation 
for  acts  of  offices  and  agoita, 
766 

Dealings  between  officers  and  co^ 
poration,  479-483 

Dealings  between  officecs  and 
stockholdeis,  459-461 

Declaration  of  agent  to  prove  aa- 
thority, 670 

De  facto  officers,  434-437 

De  facto  officei^  to  oam> 

pensation,  468 

D^^ation  of  authority,  447 

Determination  of  ri^t  to  c^eea, 
432-434 

Directors'  liability  for  defanlta  of 

agents,  477 
Dissolution   of  corporatiixL  for 

want  of  officers,  706 
Distinction  between  officers  and 

agents,  423 
Effect  of  instrument  payable  to 

corporate  officers,  38 
Election  of  officers,  421-427 
Eligibility  of  officers,  423-425 
Fidelity  to  corporatism.  479-483 
FidneiazT  relation  of  omeen,  456- 

461 

Forfeiture  of  franchise  for  acta 

of  officers  and  agents,  713 
Functions  of  officers,  ^7-458 
Qaurai  manager's  autitori^,  629 
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CORPORATIONS  —  eoniinued 
Offioen  and  agents — oontinited 
Jadidal  powar  to  remove  ofiftoeEi^ 

431 

Leases  renewed  by  officer  tat  in- 

dividoal  benefit,  483 
liability  for  nuamaiiagenientf 473- 

479 

Litigation  controlled  by  president, 

631 

Making  profit  oat  of  oflSee,  458 
Management  of  corporate  aSsirBf 

473-479 

Mental  incapacity  of  agents,  622 
Miscondnet   in   performance  of 

daties,  487-494 
Mismanagement  of  aotporata  at 

f  aire,  473-479 
Misrepresentations  as  to  financial 

condition  of  corporation,  4S&- 

487 

Nonresidents  as  officers,  423 
Notice  of  anthority  of  agent,  625 
Officers  representing  several  cor* 

porations^  461 
Parol  appomtment  of  agents,  621 
Power  of  officers,  437-456 
Power  to  affix  corporate  seal,  632 
Power  to  appoint,  421 
Preferring  officers  as  creditors, 

758-761 

President's  authority  generally, 
450-454 

President's  authority  to  pnrdiase 
on  behalf  of  corporation,  630 

Proof  of  ofSceis'  anthority,  667- 
670 

Purchase  of  claims  against  cor- 
poration, 484 

Puvhase  of  corporate  property  at 
judicial  sale,  484 

Pnrchase  of  corporate  property 
at  tax  sale,  483 

Qnalifications  of  offiejaora,  ^!3-425 

Qao  warranto  to  detennine  right 
to  office,  432 

Ratification  of  contracts  with  eor- 
poration,  483 

Brasonable  care  in  management 
of  corporate  affairs,  473-476 

Removal  of  ofBeers,  42&-432 

Representing  antagoniBtie  inter- 
ests, 479 

Resignation,  427 

Rights  as  enditon  of  eoiporation, 
470 


CORPORATIONS  —  eontimud 
Officers  and  agents  —  eonUmud 

Seal  as  essential  to  app<HntiiHat 
of  agent,  422,  621 

Secret  limitation  oo  apparent  an- 
thority, 625 

Stockholders'  liability  as  enforce- 
able by  officers  who  are  cred- 
itors, 472 

Subro^ttion  to  rights  of  oreditors, 
470 

Taking  security  for  claim  against 

corporation,  471 
Tenure  of  office,  427 
Termination  of  office,  427 
Transactions  between  officers  and 

stockholders,  459-161 
Treasurer's  authority,  454r-45fl 
Who  are  officers,  423 
Oq^ization  of  eorporationa,  aee 
supra.  Creation  and  OTganisatiott 
Parson  as  sole  corporation,  43 
Parties  to  actions  to  euCoroa  stoek 

subscriptions,  250 
Partnorsfaip  — 
Character   of  stockholdezs'  ad- 
ditional liability,  386 
Distinguished  from  OOTporatioD, 
26 

Incorporation  of  partnership  as 
affecting  firm  liabilities,  83-85 

Power  of  corporaticm  to  «der  into 
partnership,  607 

Stockholders'  liability  as  partnan, 
352 

Payment  of  calls  on  stock  subserip- 

tions,  244r-24g 
Penalties  — 
Intent  that  forfeiture  of  franchise 

should  not  result,  711 
Statnt<ny  liability  of  offlceia  for 
debts  of  corporation,  611 
Perpetoal  succession  — 
Distinguishing  featnre  of  eorpoa^ 
tions,  28 

Meaning  of  phrase  in  charter,  92, 
100-101 

Parson  as  including  corporations, 

31-35,  767 
Physicians  and  surgeons  — 
Employment  by  agent  of  aorpma- 

tion,  634-^6 
Power  of  corporations  to  praetiee 
medicine,  608 
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CORPORATIONS  —  amfiiMei 
Place  of  bosinesB  — 
Change  as  foifettnn  of  fmushis^ 

71S 

Besidenee  of  ooxporatioa,  140-14Q. 
Pleading  — 
Actions  by  corporatioDB,  693 
Action  to  enforce  stock  subscrip- 

tion,  251 
Averment  of  corporate  existence, 

697-700 

"Company"  in  pleading  aa  import- 
ing eorporatioUf  37 

Misnomer  of  corporation,  131 
Pledge — 

Authoiity  of  corporate  officers  and 
agents,  645 

Corporate  bonds  as  collateral 
security,  598 

Effect  of  pledge  of  shares,  274 

Inddents  of  pledge  of  stock,  280 

Pledgee  as  subject  to  stockholder's 
additional  liability,  397-399 

Bemediee  of  pledgees  of  stock, 
281 

Bight  to  dividends  declared  before 
pledge,  293 

Bight  to  vote  pledged  shares  at 
stockholders'  meeting,  348 

Stock  hooks  as  evidence  of  pled- 
gee's relation  with  stockhuder. 
398 

Postal  laws  violated  by  eorporati«iB, 

769 

Powers  and  functions  of  corpora- 
tions (see  also  infra,  Property 
rights  of  corporations)  — 

Acquisition  and  ownoship  of 
property,  561-581 

Acquisition  by  corporation  of  its 
own  stock,  547-552 

Acquisition  of  stock  in  other  cor- 
porations, 552-658 

Acting  as  fiduciary  or  npieBent»- 
tive  capacity,  558-561 

Acticms  by  and  sgainst  corpora* 
tions)  689-695 

Administration  of  estates  by  cor- 
porations, 560 

Arbitration  of  daima,  592 

Attacking  constitutionality  of 
statutes,  619 

Bonds  issued  }ij  erapoiatioDa, 
59&-001 

Borrowing  money,  593-596 

BosinflBs  of  corporation,  544-517 


CORPORATIONS  —  oontimme^ 
Powers  and  functions  of  eorpoKi^ 

tions  —  continued 
Capacity  to  take  oath,  610 
Character  of  business,  544r-647 
Charter  powers,  535-538 
Commercial  paper  issoed  1^ 

porations,  601-603 
Committees  for  lunatics,  561 
Conditions  precedent  to 

of  powers,  543 
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Lending  monejr,  592 
Mode  of  exereuing  powon,  63&- 

544 

Mor^^agea  oi  eorponte  pxcpeztv, 
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and  use  real  estate,  567-670 
Proxy  voting  at  stockholders'  meet- 
ings, 341-344 
Public    eorporationB  distinguished 
from  private  eorpinationa.  30- 
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tupra,  CotportLte  existence  and 
franchise;  Creatiffli  and  organi- 
zation) — 
(Jeneral  corporation  laws  as  oon- 

trolling,  49-52 
Bedtal  in  articles,  54-55 
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Delivery  by  custodian  to  successor 

in  office,  152 
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porations,  30 
Power  to  create  oorporations,  39 
Right  to  hold  stock  in  private  ««• 
poration,  297 
Statute  of  frauds— 
Corporations  as  persons  witinn 
provisions  of  statute,  36 


Digitized  by 


1226 


INDEX 


CORPORATIONS  —  eontinusd 
Statute  of  fraads  —  eontimud 
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by  i>romoter8,  77 
Acts  binding  corporation  as  bind- 
ing stoclcholder  also,  303 
Acts  creating  relation,  298,  393 
Agen^  for  corporation,  623 
Alien's  right  to  hold  stock,  296 
Alteration  in  amount  of  stock, 

202-207 
Amendment  of  by-laws,  144 
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C<mcentration  of  shares  in  hands 
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its  own  shares,  296 
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Dissolution  by  majority,  314 

Entries  in  stock  book  as  evidoaee 
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against  corporation,  319-321 
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Legatee  or  distributee  of  deceased 
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26 
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Power  of  corporation  to  acquire 
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Relation  created  by  contract,  302 

Representetion  by  corporation  in 
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Stock  defined,  195 
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Stock  aud  stockholders  —  continued 

Subscriptions  to  and  payment  of 
stock  as  essential  to  organiza- 
tion, 58 

Trust  fund  doctrine,  198-200 

Voting  stock  after  sale  but  before 
transfer  on  books,  299 

Voting  stock  as  creatine-  relation 
of  stockholder,  299,  394 

Voting  trust  as  binding  on  pur- 
chasers of  stock,  276 

Who  are  stockholders,  393-394 

Who  may  be  stockholders,  296,  298 
Stockholders'  meetings  — 

Action  by  majority  of  quorum, 
339 

Administrators'  right  to  vote,  346 
Bondholders'  right  to  vote,  345 
Conduct  of  meetings,  334 
Executors'  right  to  vote,  346 
Husband  voting  wife's  stock,  346 
Necessity,  334 
Notice  of  meeting,  336-338 
Officers'  right  to  vote,  345 
Persons  entitled  to  vote,  344-349 
Place  of  meeting,  335 
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Proxy  voting,  341-344 
Quorum,  338-339 
Record  of  proceedings,  340 
Regularity,  334 
Time  of  meeting,  335 
Trustees'  right  to  vote,  346 
Voting  at  meetings,  339-352 
Voting  agreements  or  trusts,  349- 

351 

Voting  pledged  shares,  348 
Waiver  of  notiee  of  meeting,  337 
Sbreet  railways  — 
Additional  liability  of  stoeUidd- 

ers,  395 

Character  as  railroad  within  addi- 
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Consolidation  of  competing  roads, 
163-164 

Subrogation  of  officers  to  ligfats  of 

creditors,  470 
Subscriptions  to  stock  (see  also  su- 
pra. Stock  and  stockholders; 

Transfer  of  shares)  — 

Actions  at  law  for  unpaid  sub-  ^ 
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subscription,  359-o61 
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Assignability  of  unpaid  subserip- 

tions,  387 
Assignment  of  subscriptions,  227 
Authority  to  receive  subscriptioos, 

224 

Bankruptcy  of  corporation  as 
transfer  of  claims  to  trustee, 

387 

Cancellation  of  subscription,  242- 

244 

Collateral  agreements,  236-237 
Conditions  attached  to  contract, 

22&-236 

Conditions  precedent  to  enfore»> 
ment,  389-393 

Conflict  of  laws,  250 

Consideration  for  snbscriptionSf 
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Consolidation  as  affecting  stotA 
subscriptions,  180-181 

Construction  of  contract,  226 

Contract  between  subscriber  and 
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er, 298 

■Creditors'  rights  as  affected  by 
inadequacy  of  consideration,  363 

Creditors'  right  to  enforce  uLpaid 
subscriptions,  357,  385,  390 

Decedent's  estate  as  'iable  for  un- 
paid subscription,  399 

Defenses  to  actions  on  subscrip- 
tions, 258-261,  405-415 

Enforcement  of  contract,  250-261 

Estoppel  to  assert  frand,  240 

Evidence  in  action  to  enforce  sub* 
scription,  251 

Forfeiture  for  nonpayment  of  as- 
sessments, 253-256 

Formal  requirements,  225 

Fraud  and  misrepresentation,  23&- 
242,  406 

Qamishment  of  unpaid  subscrip- 
tions, 382 

Illegality  of  incorporation  as  af- 
fecting subscriber's  liability, 
408-409 

Inadequacy  of  consideratifHi  as  af- 
fectmg  creditor's  rights,  3^ 
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CORPORATIONS  —  continued 
fiobscriptions  to  stock — continued 

Insolvency  of  eorporation  as  af- 
fecting subscription,  241 

Laches  as  affecting  defense  of 
fraud  or  mistake  in  action  on 
subscription,  407 

liability  of  assignee  of  sabseriber 
for  unpaid  bidanoe^  276 

Idobility  of  subscriber  to  corpo- 
ration not  to  ereditors,  382 

liability  on  subseriptiona,  355- 
363 

limitation  of  actions  for  unpaid 

subscriptions,  260,  411-415 
UandamuB  to  eompd  ealla  on  sub- 
scribers, 384 
Notice  of  calls  or  assessments,  248 
Offer  and  acceptance,  ^23 
Parol  evidence  to  explain  contract, 
226 

Parties  to  action  to  enforce  sob* 

scription,  250 
Payment  by  calls,  244-249 
Payment  in  property  or  serriees, 

361 

Persons  liable  on  subscriptions, 

256-258 

Pleading  in  actions  to  enforce  sub- 
scriptions, 251 

Receiver's  right  to  recovw  unpaid 
subscriptions,  388 

Release  from  unpaid  snbserip- 
tiona,  358 

BepnrdiaBe  agreement  by  eorpo- 
ration, 236 

Set-off  and  counterclaim,  411 

Suit  in  equity  to  recover  unpaid 
snbseriptions,  383 

TTerms  of  payment,  382 

Transfer  as  terminating  snbaerib- 
er's  liability,  256,  3g&-406 

Validity,  227 

Waiver  of  fnvA  indueing  nb- 

seription,  240 
What  constitutes  subscription,  222 
Withdrawal  of  snbaeription,  242- 

244 

.  Writing  aa  SBsential,  225 
XaxatioQ  — 

Ezemptioas  as  alEeeted  by  eonacA* 
idation  of  corporations,  177~179 

Transfer  of  shares,  266 
5PBrti  — 

Aasaidt  and  battary,  688 


CORPORATIONS  —  continued 
Torts  —  continued 

Gommou  law  doctrine  as  to  la- 
bility, 682 

Legislative  authority  as  sanfltioD- 
ing  act,  685-687 

Liability  of  <;orporatiDn  for  acta 
of  agent,  647-653 

Inability  of  directors,  474 

Liability  of  oCGcer  for  corporate 
torts,  504r^l0 

Liability  of  stockholders  for  torts 
of  corporation,  375-376 

Injuries  to  person  or  property, 
687 

Uotive  and  intent  as  essential,  683 

Negligence,  688 
Personal  injuries,  687 
Trespass,  688 

Ultra  vires  transaction,  684r-687 
Trading  corporations  authorised  1^ 

statute,  51 
Transfer  of  ass^  as  forfeitara  of 

franchise,  717 
Transfer  of  property  by  corpora- 
tions, 571-577 
Transfer  of  shares  — 
Approval  by  direotoza  aa  prerequi- 
site, 263 
Compelling  eorporation  to  make 

transfer,  270 
Conditions  on  eertifieate  as  notice 

to  purchaser,  275 
Damages  for  refusal  of  eorpora- 
tion to  transfer,  260 
Delivery  of  eertifieate,  264-266 
Delivery  of  eertifieate  by  seller, 
264 

Delivery  of  unendorsed  certificate 

as  gift,  266 
Duty   of  eorporaticm   to  make 

transfer,  261 
Effect  of  transfer  generally,  256 
General  assignment  aa  afEeeting 

transfer,  264 
Qood  will  as  passinf  with  tnma- 

fer,  275 
Incidents  of  ownership,  261 
Indorsement    on    certificate  aa 

transfer,  264-266 
Uode  of  effecting  tzanafer,  264 
Obligations  passing  to  puehaaer, 

276 

Fledge  as  pasnng  title  to  dwML 

m 
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CORPORATIONS  —  continued 
Transfer  of  shares  —  continued 
Pledgee's   ri^^ts   and  remedies, 
280-283 

Porehas^  as  bona  fide  holden, 
278-280 

PnrchaserB'  rights  and  liabilities, 
275 

Pucliasei'H  right  to  complain  of 
antiicedent  mismaiiagement,  489 

Pozchasers*  right  to  dividends,  292 

Refusal  of  eorporation  to  trans- 
fer, 268-271 

Registration  of  transfer,  264- 
266,  267 

Release  of  transferor  from  lia- 
bility to  creditors,  399-405 

Reseissim  by  purchaser  for  non- 
deliveiy  of  certificate,  275 

Rescission  for  fraud,  275 

Restrictions  on  right  to  transfer, 
262 

Right  to  transfer,  261-264 

Sale  as  passing  title  to  shares,  274 

Specific  performance  of  contract 

of  sale,  278 
Taxation  of  transfers,  266 
Termination  of  transferor's  sta- 
tus as  stoi^older,  276 
Third  persons  as  affected  by  reg- 
istration, 267 
Warranties  and  representations, 
277 

Wrongful  or  nnanUunised  trans- 
fer, 271-273 
tnreasnrer,  see  supra,  Officers  and 
agents 

Treaties  applicable  to  corporations 

as  persons,  32 
Trespass — 
Acts  of  corporate  ofilcer  in  per- 
formance of  duty,  510 
Liability  of  corporations  for  acts 
of  agenU,  652,  688 
TroTer,  see  supra,  Convasion 
Trust  companies,  558-561 
Trustees,  see  supra.  Directors 
Trust  fund  doctrine,  198-200 
Trusts,  corporations  as  trustees,  559 
Ultra  vires  — 
Accounting  for  property  received 

for  use  of  anotber,  677 
Actions  by  state  to  restrain  ultra 

vires  acts,  611-613 
Definition,  673 

Effect  of  ultra  vires  acts,  674-677 
molality  distingaished,  673 


CORPORATIONS  -  continued 
Ultra  vires  —  continued 
Lease  of  corporate  property,  681 
liability  of  officeia  on  ultra  viiea 

contracts,  517 
Perfoimance  by  one  party,  679- 
^1 

Purchase  by  eorporation  of  it* 

own  shares,  296 
Purchase  of  stock  in  other  oorpo- 

rations,  306 
Ratification  of  ultra  vires  acta, 

662 

ReceiTing  benefits  of  ultra  vixea 

contracts,  678 
Stockholder's  right  to  enjoin  ultra 

vires  acts,  309 
Torts  in  ultra  vires  transaetionB, 

684 

Unfair  use  of  corporate  nune,  133- 
136 

United  States,  pover  to  create  cor- 
porations, 30 
Uiuted  States  courts  — 
Corporations  as  citisens  within  Jn- 

diciary  Act,  36 
Jurisdiction  in  case  of  interstate 
consolidation,  194-195 
Validation  of  irregular  organisation, 
29-30 

Tenne  in  actions  by  and  against  eor^ 

pKorationa,  695-697 
Visitation  of  COTporations,  610-620 
Voting  agreements  or  trusts,  349- 

351 

Voting  at  stoekholdexs*  meetings, 
339-^ 

Voting  trust  as  binding  on  purchas- 
ers of  stock,  276 
Wages    (see    also    ntprm.  Insol- 
vency) — 
Additional  liability  statutes  as  in- 
cluding wages,  376 
Waiver  — 
By-laws,  143 

Estoppel  to  deny  corporate  east- 

enee,  111 
Notice  of  waiver  of  stoekholder'a 
meeting,  337 
Waste  by  omoer  of  oorpozate  ass^ 
501 

Water  eommissionera  as  eorporation, 
29 

Wills  in  favor  of  eorporationa,  562- 
564 

Withdrawal  of  atoek  sobMriptions, 
242-244 
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Abortifxi,  774 
Adultery,  774 
AisoD^  774 
Burglary,  774 

Circomstantial  eridenee^  776 
CfHtfeesionB  to  prove  florpns  detieti^ 

777 

DefinitioQ,  773 
£vidence  — 

Circunistantial  evidoiMi  77C 

Confessions,  777 

Snfficioiey,  775 
Necessity  for  proof  of  corpus  delicti, 

774 

Order  of  proof,  778 

COSTS  — 

Actions  at  law  — 

Apportionment  of  costs,  783 
Discretion  of  court,  783 

Additional  allowances  of  costs,  794 

Amount  of  costs,  see  m/ni.  Items 
allowable 

Appeal  and  error— 
Costs  on  affimianee,  reversal  or 

modification,  800-802 
Increased  costs  and  damages,  804 
Security  for  costs  on  api^,  803 
Taxation  of  costs  on  appeal,  803 

Apportionment  of  crats,  783 

Attorneys  at  law  — 
Fees  taxable  as  ooste,  792 
Liability  of  attorney  for  costs,  789 
Property  right  of  attomciys  in  tax- 
able costs,  796 

Award  of  costs,  795-798 

Bonds,  see  infra,  Securify  for  costs 

Common-law  rule  as  to  costs,  781 

Criminal  proceedings  — 
Award  and  taxation  of  costs,  799 
Effect  of  pardon,  800 
Enforcement   of   jodgmant  for 

costs,  800 
Liability  of  defendant,  798 
Liability  of  prosecutor,  798 

DeAnition,  780 

Deposit  in  lieu  of  undertaking  for 

eoets,  787 
Determination  of  rig^t  to  eoets,  783 
Discretion  of  eonrt  — 

AdditioDal  allowances,  794 

Partial  suooeas  of  each  party,  783 
Bnf  orcement  of  ririit  to  costs,  795- 

798 

be^ieh  irtatotes  allowing  costs,  781 


COSTS  —  contHWMl 
Eijoity  — 

Considerations  governing  allov* 

ance  of  costs,  784 

Discretion  of  court,  783 

Right  to  costs  in  equity,  783 
Expert  witness*  fees,  794 
Extra  allowances  of  costs,  794 
Fees  of  witnesses,  791 
Fund  in  litigation  as  subject  to  |Nqr- 

ment  of  eoste,  785 
Interpleader  proceedings,  786 
Items  allowable  — 

Advertising  expenses,  794 

Attorneys*  fees,  792 

Cost  of  copies  of  papers,  794 

Court  officers'  fees,  792 

Disbursements  generally,  790-791 

Expense  of  procuring  bond,  793 

Expense  of  taking  depositions,  793 

Expert  witness'  fees,  794 

Extra  aUowances,  794 

Fees  of  officers,  792 

Fees  of  witnesses,  791 

Mileage  of  witnesses,  791 
Liability  for  costs  — 

Attorneys  suing  without  author- 
ity, 789 

Qovemment  as  liable  for  costs,  789 
Intervenors,  789 

MnnicipaUties  as  liable  for  costs, 

789 

Persons  liable  generally,  789 
Public  officers'  liability,  789 
States  as  liable  for  costs,  789 
United  States  as  liable  eosts, 
789 

Mileage  of  witnesses,  791 
Municipalities  as  liable  for  costs,  789 
New  tnal  as  affecting  rig^t  to  eoets, 
804 

Pardon  as  affecting  right  to  eoets, 

800 

Partial  recovery  as  earryii^  eosts, 

783 

Pa3rment  of  amoant  in'  controversy 

as  affecting  right  to  costs,  785 
Persons  entitied  to  eosts  — ' 

Party  to  aetion,  788 

UnneeessarUy  bringing  snit,  788 
Poverfy  as  ground  of  seeonty  for 

costs,  786 
PrevaUing  party  as  entitled  to  costs, 

782 

Province  of  jnzy,  782 

Public  officers  as  liable  t<a  eosts,  ^9 
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EQUITY  —  continued 
Question  of  law  or  fact,  782 
Remediefl  for  costs,  797 
Right  to  costs  generally,  781  - 
Bight  to  costs  on  appeal,  800-804 
Security  for. costs  — 

Additional  security,  7S7 

Appeals,  803 

Deposit  of  money  in  lien  of  bonds, 

787 

Form  and  requisites  of  bond,  787 
Grounds  for  requiring  security, 
786 

Inability  to  give  security,  787 

Liability  of  sureties,  787 

Nonresidence  as  ground  for  re- 
quiring security,  786 

Poverty  as  ground  for  requiring 
security,  786 

Time  to  give  securi^,  787 
Separate  bills  of  costs  for  different 

parties,  788 
States  as  liable  for  costs,  789 
Statutory  source  of  right  to  costs, 

781 

Stipulation  for  judgment  as  affect- 
ing right  to  costs,  785 

Success  in  litigation  as  determining 
right,  783 

Taxation  of  costs  — 
Appeals,  803 

Criminal  proceedings,  799 

Entry  of  judgment  as  prerequi- 
site, 795 

Judicial  or  ministerial  aety  795 

Power  to  tax,  795 

Review  of  award,  796 

Right  as  between  attinney  and  di- 
ent,  796 

Tender  of  amount  in  controversy  as 
affecting  right  to  costs,  785 

Undertakings,  see  supra,  Security 
for  costs 

United  States  as  liable  for  costs,  789 
Witness  fees  and  mileage,  791 

OOTEHAMCT- 

Abatement  of  actios  by  death  of  co- 
tenant,  912 

Amonntability  of  cotenant  for  rents 
and  profits,  82ff-837 

Aeeounting  between  ootenanta  — 
Action  at  law,  887-889 
Suit  in  equity,  903 


COTENANCY  —  continued 
Actions,  see  infra.  Remedies  against 
third  persons;  Remedies  between 
cotenants 
Adverse    possession    of  eommon 

property  — 
Actual  notice  of  adverse  claim, 

851-353 
Between  cotenants,  844-854 
By  third  persons,  854-857 
Character  of  possession  by  one  eo- 

tenant,  844-846 
Deed  purporting  to  convey  en  tin 

property,  851 
Disseisin  by  one  cotenant,  848 
Distinction  between  cotoiant  and 

strangers  as  r^ards  possession, 

847 

Entry  under  contract  by  one  co- 
tenant  to  sell  entire  property, 

857 

Entry  linder  conveyance  by  one 

cotenant,  854-856 
Notice  or  knowledge  of  adverse 

claim,  851-853 
Ouster  by  one  cotenant,  848 
Possession  by  one  tenant  as  ad- 
verse to  others,  844-846 
Question  of  law  or  fact,  854 
Running  of  statute  of  limitations, 
853 

Third  person's  possession  under 
conveyance  by  tnte  eotenant, 
854-«57 

Tolling  statute  of  limitations,  853 
Assumpsit  between  cotenants,  889- 

H'Jl 

Care  of  common  property,  823 
Contribution    between  cotenants, 
868-873 

Copanenary  dumged  to  tenancy  in 

common,  816 
Crops,  title  of  cotenants,  823 
Descent  of  common  property,  816 
Disseisin  by  one  cotenan^  8^ 
Distribution  of  common  propotTt 

816 

Duties  of  cotenant^  see  infra,  Ho- 
tual  rights  and  Uabilltim  of  co- 
tenants 

Easement  in  eommon  property 
granted  by  one  cotenant,  884 

Ejectment  brtweoi  cotenants,  897- 
898 

Execution  against  interest  of  eot«B- 
ant,S75 
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COTENANCY  —  contimttd 
Exemption  rights  in  eommon  prop- 
erty, 876 
Hairs  aa  tenante  in  eommon,  816 
Home^ead  in  common  property,  876 
Improvements,  liability  of  cotenanta 

inter  se,  837-844 
Incnmbranees,  liens  and  outstanding 
titles  — 

Contribntion  between  eotenants, 

868-^73 

Distinction  between  tenants  in 
common  and  otiier  eotenants  as 
to  right  to  purchase,  859 

Payment  by  one  eotenant  as  dis- 
charge of  ineombrancef  863 

Purchase  by  one  eotenant  at  judi- 
cial sale,  866-868 

Purchase  of  common  property  be- 
fore relation  commences  or  after 
it  ceases,  861 

Purchase  of  ontstandii^  titles, 
857-859 

Purchaser's  liability  for  debt  as 
affecting  right  to  purchase,  860 

Right  to  purchase  for  ezolusiTe 
benefit,  857-859 

Tax  titles  purchased  by  eotenant, 
863-865 

Validity  of  pnTchase  of  common 
property,  862 
Injunction  to  restrain  waste  by  co- 
tenant,  904 
Joint  tenancy  (see  also  mfra,  Mn- 
tual  rights  and  liabilitaes  of  co- 
tenants)  — 

Construction  of  grants,  S14 

Definition,  811 

Favored  at  eommon  law,  813 

Mode  of  creation,  811 

Modem  tendency  to  TOBtriet  et^ 
ation,  813 

Partition  between  joint  tenants, 
815 

Severanoe  of  tenancy,  S15 

Survivorship,  812 
Unities    duraeteriBtie   of  joint 
tenancy,  811 
Judicial  ssJes,  purchase  by  one  co- 
tenant,  866-868 
Landlord  and  tenant,  see  mfra, 

Leases 
Leases  — 
Common  property  leased  by  one 
eotttiant  to  another,  826 
E.  C.  L.  Vol.  Vn.— 78. 


COTENANCT  —  eonUmud 
Leases  —  eontimued 
Cotenant  holding  over  after  expir- 
ation of  lease,  883 
Bight  of  cotenant  to  lease  eommon 
property.  876-879 
liabilities  oi  eotenantSj  see  infra. 
Mutual  rights  and  liabilities  of 
eotenants;  Rights  and  liabilities  of 
eotenants  as  to  third  persons  — 
Lien  on  interest  of  cotenant  for 

rents  and  profits,  836 
Limitation  of  actions  (see  also  $upra. 
Adverse  posseesum  of  common 
property)  — 
limitation  of  actions  between  co- 
tenants,  904 
Mines  — 
Accountability  for  proAts  derived 

from  mines,  834 
Ownership  in  common,  818 
Mortgage  of  common  property  by 

one  cotenant,  885 
Mutual  rights,  etc.,  and  liabilities  of 
eotenants  (see  also  supra,  lo- 
eumbr&nces,  liens,  and  outstand- 
ing titles;  Remedies  between  co- 
tenants)  — 
Care  of  common  propef^,  823, 
826 

Cbaractor  and  e£toet  of  poasoagion, 

820 

Compensati<m  for  eara  of  prop- 
erty, 826 

Improvement  and  repairs,  837- 
B44 

Interest  on  inenmbrances,  824 
Lease  by  one  cotenant  to  another, 
825 

Liability  for  rents  and  profits, 

826-837 
Possession  by  eotenants,  820 
Rents  and  profits,  826-637 
RepUTS,  824 

Repair  of  eommon  OTOperty,  837- 

844 

Sale  by  one  eotenant  to  another, 

825 

Taxes  on  common  jvopertr.  834 

Title  to  crops,  82& 

Use  of  propeortiy,  821-828 

Waste,  824 
Ouster  1^  one  eotenant,  848-SSO 
Outstanding  title,  see  $uprm,  Inenm- 

branees,  Uena   and  outstanding 

tities 
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COTENANCY  —  Mntimsd 
Partition  — 
Aeeounting  in  etomeetioii  with 

partitioQ,  903 
Effect  of  deed  by  cotes  ant  of  dis- 
tinct part  of  common  property* 
883 

Improvement  of  [  ^-operty  by  one 

cotenant,  841 
Jtant  tenancy,  815 
Personalty  held  in  common,  819 
Purchase  by  cotenant  at  parti- 
tion sale,  866 

Partnership  cUstingoished  from  joint 
tenancy,  809-510 

Possession  by  eotenants,  see  mimi. 
Mutual  rights  and  liabilities  of  eo- 
tenants 

Release  by  one  cotenant  as  binding 

others,  910 
Remedies  against  third  persons  — 

Action  by  one  eot«nant  tar  indi- 
vidual interest,  908 
Remedies  against  third  persons  — 

Defenses,  910 

Joinder  of  eotenants  in  personal 
actions,  909 

Joint  action  to  recover  real  prop- 
erty, 905 

Recovery  of  rent,  812 

Replevin,  911 

Right  of  one  cotenant  to  recover 
entire  property,  906-908 

Survival  of  cause  on  death  of  me 
cotenant,  912 

Trespass  to  try  title,  908 
Remedies  between  eotenants  — 

Account  at  law,  887-889 

Aeeounting  in  equity,  903 

Assumpsit,  889-891 

Ejectment,  897-898 

Injunction,  904 

Replevin,  901 

Statute  of  limitations,  904 

Trespass,  899 

Trespass  on  the  case,  900 

Trespass  qoaere  elausnm  fregit 
891>493 

Trover,  893-897 

Waste,  898 

Writ  for  repain,  002 
Rents  and  profits  (see-  also  wpra, 
Remedies   against  third  per- 
sons) — 

Aeeoontability  of  eoteiumt  in  pos- 
sesBion,  826-828 


COTENANCY  —  continued 
Rents  and  profits  —  eonHmued 

Character  of  property  as  affeettng 
liability,  832 

Cotenant  holding  over  after  expir- 
ation of  lease,  833 

Exclusive  possession  by  cotenant 
as  affecting  liability,  828-833 

LifU)iUty  for  interest,  835 

Liens  as  between  eotenants,  836 

Measure  of  liability,  834 

Mining  property,  834 

Occupying  tenant  in  fiduciary  rela- 
tion to  other  tenants,  833 

Priorities  between  eotraants,  836 
Repair  of  o<»nmon  property,  824, 

837-844 
Replevin  — 

Actions  between  eotenants,  901 

Actions  by  eotenants  against  third 
persons,  911 
Rights  and  liabilities  of  eotenants 
as  to  third  parties  — 

Execution  against  intwest  of  co- 
tenant,  875 

Exemption  r^^ts  in  eommon 
property,  876 

Homestead  in  common  proper^, 
876 

Leases  of  einnmon  property,  876- 
879 

liability  tar  eete  of  each  other, 
874 

Ratification  or  repudiation  of  lease 
to  third  person,  877 

Sale  of  eommon  property,  8^-887 
Sales  of  common  property  — 

Easement  in  common  property 
granted  by  <me  cotenant,  8Si 

Growing  timber  sold  by  one  co- 
tenant,  885 

Mortgage  executed  by  one  eoten- 
ant,  885 

Partition  as  effected  by  convey- 
ance by  cotenant  of  distinct 
part,  883 

Personal  property  held  in  com- 
mon, 886 

Ratification  of  conveyance  by  cme 
cotenant,  882 

Right  of  cotenant  to  sell  entire 
property,  879-881 

Right  of  cotenant  to  sell  undivided 
interest,  881 
Seyeranee  of  eotepaneiea,  815,  819 
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COTENANCY  —  continued 
Subrogation  to  lien  of  mortgage  paid 

by  cotenant,  873 
Survivorship  in  joint  tenancy,  812 
Taxation  — 
Payment  of  taxes  on  common 

property,  824 
Purchase  of  tax  title  by  cotenant, 
863-865 

Tenancy  in  common,  see  also  infrOf 
Mutual  rights  and  liabilities  of 
cotenants  — 
Creation  of  relation,  816 

Definition,  815 

Descent  as  creating  tenancy  in 

common,  816 
Mines,  818 

Nature  and  validity  of  title,  818 
Partition  of  personalty,  810 
Personal  property,  817 
Property  subject  to  be  held  in 

common,  817 
Severance,  819 
Title  of  cotenants,  818 
Unity  characteristics  of  tenancy  in 

common,  815 
Third  persons,  see  supra.  Remedies 
against  third  persona^  Rights  and 
liabilities  of  cotenants  as  to  third 
persons 

Timber  sold  by  one  cotenant,  885 
Trespass  by  one  cotenant  against  the 

others,  891-893 
Trespass  on  the  case  between  coten- 
ants, 900 
Trover  between  cotenants,  893-897 
Use  of  property  by  cotenants,  821- 

823 
Waste  — 
Injunction  to  restrain  mate,  904 
Liability  of  cotenants  inter  se,  824, 
898 

oouirrERFEiTnro  — 

Definition,  913 

Elements  of  offense,  914 

Evidence  — 
Admissibility,  917-918 
Proof  of  other  offenses,  Olfr 
Sufficiency,  920 

Federal  authority  to  pnnish  counter- 
feiting, 915 

Indictment,  916 

Jurisdiction  to  define  and  punish  of- 
fense, 915 
Punishment,  920 
Uttering  counterfeit  moneiy,  914 


comniES  — 
Abandonment  at  county  ofl^ees,  935 
Actions  — 

Certiorari  to  review  proceedings 

of  county  board,  966 
Enforcement   of   claims  against 

counties,  961-962 
Judgments  against  counties,  967 
Liability  of  coontiea  to  be  sued, 
966 

Presentati(m  of  claim  before  ac- 
tion against  county,  958 
Right  of  county  to  sue,  964 
Adjournment  of  county  board  meet- 
ings, 941 
Alteration  of  counties,  928 
Apportionment  of  county  lidnlitiea, 
932 

Auditing  claims  against  counties,  959 
Authority  of  legislature  over  coun- 
ties, 926 
Award  of  county  contracts,  943 
Bequest  to  counties,  947-948 
Borrowing  money,  944 
Bonndaries  — 

Change  subject  to  legislative  con- 
trol, 928 

Land  titles  as  affected  by  diange 
of  county  bonnduies,  930 
Buildings  — 
Erection  by  county  board,  938-^9 
Jail  as  damaging  adjoining  prop- 
erty, 956-957 
Certiorari  to  review  proceedings  of 

county  board,  966 
Change  of  boundaries,  928 
Civil  administration  as  purpose  of 

county  organization,  925 
Civil  administration  as  purpose  of 

counties,  925 
Claims  against  counties  (see  also  in- 
fra,   Debts   and  liabilities  of 
counties)  — 
Actions  to  enforce  claims,  961-962 
Allowance  by  county  board,  959- 
961 

Auditing  of  claims,  9^ 
Disallowance  by  eonnty  board, 

959-961 

Effect  of  allowance  or  disallow- 

anre,  960 
Enforcement  regulated  by  legida^ 

tnre,  927 
Payment,  961-962 
Presentation  and  disallowance  as 

essential  to  rig^it  to  sue,  958 
ClMwififation  of  eoontieB,  933 
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COUNTIES  —  continued 
Goinimssioners,  see  infra.  County 
boards 

Comproihise  of  claims  of  eonntieSf 

937 

Constitationality  of  acts  ereating 

new  counties,  929 
Contracts  — 
Defectively  executed  contracts  as 

binding  county,  946 
Illegal  contracts  as  binding  coun- 
ty, 946 

Irregular   contracts   as  binding 

county,  946 
Power  of  counties  subject  to  iQgis- 

lative  control,  927 
Power  of  counties  to  contract,  937 
Power  of  county  board  generally, 

939,943 

Power  of  county  board  to  bind 
successors,  945 
Control  of  legislature  over  counties, 
926 

Corporate   character   of  eoonties, 

923-925 
Corporations  — 
Nature  of  counties  as  municipali- 
ties, 923-925 
Subscription  to  stock  by  counties, 
927 

Goonty  boards  (see  also  m/ro,  Of- 
ficers of  counties)  — 
Adjournment  of  meetings,  941 
Auditing  claims  against  counties, 

959 

Authoritjr,  938 

Certiorari  to  xen«w  proceedings, 
966 

Contractual  powers,  943 
Delegation  of  authority  to  mem- 
bers, 941 
Ddegation  of  legislative  power, 
940 

Judicial  control  over  acts,  942 
Meetings,  941 

Nature  and  scope  of  authority, 
938 

Successozs  as  bound  by  contracts, 

945 

County  ofBeen,  «e  supra,  Conn^ 
boards;  m/n>,  Offlems  of  eonn- 
ties 

County  proper^,  see  i»fra,  Pnqwr- 

ty  of  counties 
County  seat  — 
Definition,  934 


COUNTIES  —  continued 
County  seat  —  continued 
Location  subject  to  legisIatiTe  con- 
trol, 934 

Court  control  over  acts  of  oflleeis 

and  boards,  942 
Creation  of  counties,  928 
Debts  and  liabilities  of  counties  ^see 
also    supra.    Claims  against 
counties) — 

Amount  subject  to  limitation,  953 

Apportionment  of  indebtedness  on 
change  of  boundaries,  932 

Attorney  appointed  to  defend  in- 
digent person,  951 

Contesting  disallowance,  963 

Damage  to  property  by  construc- 
tion of  jail,  956-957 

Distinction  between  county  and 
municipal  corporation  as  to  tort 
liability,  955 

Effect  of  disallowance  as  res 
judicata,  963 

Indebtedness  defined,  953 

Interest  on  claims,  962 

Limitation  on  amonnt,  953 

Negligent  or  tortious  acts  of  of- 
ficers, 957 

Nuisances,  955 

Power  to  incur  indebtedness,  951- 
953 

Recovery  of  money  illegally  paid, 
964 

Restitution  for  property  taken 

without  authority,  951 
Statutory  nature  of  liabilify,  950 
Tort  liabUity,  954rW 
Definition,  923 

Delegation  of  legislative  pomr  to 

county  boards,  940 
Devise  to  eonntieB,  947-948 
Distinction  between   counties  and 

municipal  eozporations,  926 
Divisicni  of  eonnties,  928 
ExecntiwiB  against  eoontiee,  948, 

967 

Gfanishment  against  counties,  948 
Gifts  to  county  as  reverting  to 

donor,  949 
Interost  on  claims  against  oonnttes, 

962 

Judgments  against  counties,  967 
Judicial  oontrcd  over  acts  of  oflleea 

and  boards,  942 
Leases  of  county  |uwperly,  947 
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COUNTIES  —  continued 
Le^Ifttive  control   over  eonntieB, 

926 

Legislative  power  delegated  to  eoon- 

ty  boards,  940 
Liabilities  of  counties,  see  ntprOf 

Debts  and  liabilities  of  eonntiee 
Liens  against  coonties,  948 
Mandamus  to  compd  payment  of 

claims,  962 
Meetings  of  connty  boards,  941 
Municipal  corporations  distinguished 

from  counties,  925 
New  counticB  — 

Apportionment  of  liabilities,  032 

Creation,  928 
Nuisances  maintained  by  eonnties, 

955 

Officers  of  counties  (see  also  supra, 
County  boards) — 
Abandonment  of  office,  935 
Contracts  with  county,  943 
Judicial  control  over  acta  of  of- 
ficers, 942 
Ijiability  of  county  for  wrongfol 

acts  of  officers,  957 
Official  bonds  regulated  by  legis- 
lature, 927 
Ratification  of  unlawful  acts,  939 
Removal  from  office,  935 
Removal   subject   to  legislative 
regulation,  927 
Ordinances  of  county  boards,  949 
Political  organization  as  purpose  of 

counties,  925 
Population  as  basis  of  classification 

of  counties,  933 
Powers  of  counties  — 
Actions,  964 
Borrowing  money,  944 
Compromise  of  claims,  937 
Contracts,  937 

Holding,  disposing  of  and  leasing 

property,  947 
Incurring  indebtedness,  937 
Statutory  source  of  powers,  936 
Taking  and  holding  property,  937 
Taxation,  937 
Property  of  counties  — 
Duty  of  county  board  to  care  for 

and  control  county  property, 

939 

'     Lease  of  county  property,  947 
Legislative  regnlation  as  to  use, 
927 


COUNTIES  —  continued 
Property  of  counties  —  conUmted 

Power  to  hold  property,  947 

Reversion  to  donor,  948 
Purpose  of  eBtabluuiing  couitieB, 

925 

Qnssi-corporate  bharaeter  of  eonn- 
ties, 923-925 
Ratification  of  acts  of  officers,  939 
Removal  of  county  officers,  935 
Restitution  of  properly  taken  vitfa- 

ont  authority,  951 
Sale  of  county  property,  947 
Subscription  to  stock  of  private 

corporations,  927 
Taxation  — 
Power  of  eountieB  to  levy  taxes, 
937 

Regnlation  by  legislature,  927 
Tort  liability  of  counties,  954-958 

COUKT8  - 

Abatement  of  actions  by  death  of 

party,  1045 

Abolition  of  courts,  see  infra,  Crea- 
tion and  organization  of  courts 

Acquisition  of  jurisdiction,  1038- 
1042 

Actions  (see  also  infra,  Jnrisdiotion 
and  authority) — 

Actions  concerning  real  property 
as  local  action,  1061-1064 

Injunction    against  proseention, 
1070-1072 

Local  actions,  1059-1061 

Suits  based  on  foreign  statutes, 
1064-1065 

Transitory  actions,  1058 
Adjournment  (see  also  infra.  Terms, 

sessions  and  vacations)  — 

Exercise  of  judicial  power  in  ad- 
journing conrtj  987-988 
Administration  of  ^astiee  by  eonrts, 

996 

Adoption  of  statute  as  adoption  of 

construction,  1012 
Aliens'  right  to  sue,  1036 
Ambassadors  as  subject  to  suit,  1037 
Amendments  — 

Bringing  case  within  jurisdiction 
of  court,  1056 

Records,  1019-1022 

Rules  of  court,  1027 
Amount  in  controversy  — 

Amendment  to  bring  case  within 
jurisdiction  of  court,  1056 
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COURTS  —  continued 
Amount  in  controversy  —  eontinued 
Attorney's  fees  as  part  of  amount, 
1053 

Combining  claixns,  1055 
Injunction  against  execution  sale, 
1054 

Interest  as  part  of  amount,  1053 
Jurisdiction  limited  as  to  amount, 

1052 

Pleading  as  determining  amomtt 

in  controversy,  1052 
Reduction  of  amount  as  terminat- 
ing jurisdiction,  1045 
Remitting  part  of  claim,  1056 
Set-off  and  counterclaim  as  affect- 
ing amount,  1057 
Splitting  claims,  1055 

Annulment  of  deed  of  land  as  local 
action,  1060 

Appearances  — 
General  appearance  as  waiver  of 

objection  to  jarisdiction,  1044 
Jnrisdiction  eonfeired  by  appear- 
ance, 1038, 1041 
Special  appearance  to  object  to 
jurisdiction,  1041 

Appellate  courts  — 
Jnrisdiction  in  general,  1072 
Limitation  of  jurisdiction,  1073 
Original  jurisdiction,  1074-1077 
Supervisory  jurisdiction,  1077 

Attachment  as  giving  jurisdiction 
over  property,  1039 

Attorneys  as  officers  of  court,  985 

Attorneys'  fees  as  part  of  amount 
in  controversy,  1053 

Authority  of  courts,  see  infra.  Juris- 
diction and  authority 

Boundary  waters,  concorrent  jaris- 
diction over,  1066 

Change  of  venue,  see  infra,  yonne 

ClassiScation  of  courts  — 
Admiralty  courts,  974 
Appellate  courts,  974 
Civil  and  criminal  courts,  974 
Courts  martial,  974 
Courts  of  law,  974 
Courts  of  original  jurisdiction,  974 
Courts  of  record  and  courts  not 

of  record,  975 
Ecclesiastical  courts,  974 
Equity  courts,  974 
Superior  and  inferior  courts,  974 


COURTS  ~  coutiimed 
Comity  in  eiitertaioing  cause  of  ae- 
tion  arising  out  of  state,  103&- 
1036 

Commencement  of  term,  98S-989 
Commissioners'  opinions,  1017 
Commissioners  to  assist  in  perform- 
ing judicial  duties,  997-998 
Concurrent  jurisdiction  over  bound- 
ary waters,  1066 
Conflict  of  jurisdiction   (see  also 
infra.  Jurisdiction  and  author- 
ity)- 

Exeeptions  to  rule  of  priority, 

1069-  1070 

Exclusivencss  of  jurisdiction,  1067 
Injunction   against  proceedings, 

1070-  1072 

Priority  in  obtaining  jurisdiction, 
1068 

Conformity  by  courts  to  existing 
law,  996 

Consent  as  conferring  jurisdicticai, 

1039 

Constitutional  courts,  977 
Constitutional  law  — 

Constitutional  decisions  as  within 

rule  of  stare  decisis,  1002 
Decisions  of  federal  courts  as  to 
federal  constitution,  1013-1015 
Relation  of  courts  to  other  depart- 
ments of  government,  1047- 
1051 

Contempt,  inherent  power  of  court 

to  punish,  1033 
Contracts  depriving  courts  of  juris- 
diction, 1046 
Counterclaim  as  affecting  amount  in 

controversy,  1057 
County  Beat  as  place  for  holding 

court,  992-994 
Court  commissioners  as  aids  to  court, 

997-998 
Courthouse  — 
Control  of  court  over  conrthousa, 

995, 1033 
Place  for  holding  court,  994 
Repairs  by  order  of  court,  1033 
Validity  of  proceeding  elsewhere 
than  at  courthouse,  994 
Creation  and  organization  of  courts 
(see  also  infra,  Jurisdiction  and 
authority) — 
Abolition  of  courts,  986-987 
Circuits,  distriGt<*,  and  diTisiona 
of  courts,  983-985 
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COURTS  —  eonfmu0d 
Creation  and  organizati(Hi  of  eoorta 
—  continued 

Gonstitntional  aatiiority  for  creat- 
ing particular  courts,  980 

Conrts  of  mediation  between  em- 
ployers and  employees,  980 

Creation  by  constitation,  977 

De  facto  coarts,  976 

Districts^  983,  985 

Birisions  of  courts,  983-985 

Legislative  power,  978 

Nonjadicial  functions  imposed  <m 
courts,  98^-983 

Oflicers  and  agents,  985 

Power  to  est^Iiab  eonrtB,  976- 
981 

ReorganizatioDf  986 

Sovereign  power  to  enale  oonrts, 

977 

Special  courts,  980 
Death  — 
Judge's  death  as  aiding  term  of 

court,  989 
Jurisdiction  terminated  by  death 
of  party,  1045  . 
Decisions  (see  also  m/ra.  Stare  de- 
cisis)— 

Application  of  rule  as  between 
cout'ts  of  different  states,  1011 

Effeft  as  precedents,  1000-1015 

English  decisions  as  precedents  in 
American  conrts,  1015 

Force  of  decision  by  divided  court, 
1006 

Foreign  decisions,  1011 
Prior  decisions  in  same  case,  1015 
Reports  of  decisions,  1017 
State  and  federal  courts,  1012- 
1015 

Test  as  to  aathority  of  decision, 
1004 
Definitions,  973 

Diplomatic  offioeis  as  subject  to  smt, 

1037 

Disqnalification  of  judge  as  affect- 
ing authority  of  associates,  999 

Divided  court  in  decision  of  cause, 
1006 

Domicil  tar  jurisdietumal  purposes, 

1035 

Duration  of  term,  988-989 
English  decisions  as  precedents,  1015 
Kqttity  jonsdietion  over  land  in 
other  states,  1060-1061 


C0T7RTS  —  continued 
Executive  department  — 
Acts  subject  to  judicial  review, 

1050 

Judicial  interference,  1048 
Exercise  of  judicial  powers,  1049- 
1050 

Federal  courts  as  following  state 
dedsions,  1012 

Finality  of  decision  as  affecting  ap- 
plication of  doctrine  of  stare  de- 
cisis, 1005 

Foreign  corporations  as. subject  to 
suit,  1037 

Foreign  sovereigB  as  subject  to  suit, 
1037 

Foreign  statutes  as  enforeeaUe  by 

domestic  courts,  1064 
Governor  — 
Judicial  interference,  governor's 

powers,  1048 
Power  to  require  opinion  of  the 
judges,  1016 
Inferior  courts  as  distinguished  from 

superior  courts,  974^975 
Inherent  powers  of  courts,  1033- 

1035 
Injunctions  — 

Control  of  executive  department, 
1048 

Restraining  actions,  1070-1072 
Interest  as  part  of  amount  in  con- 
troversy, 1053 
Judges  (see  also  supra,  Performance 
of  judicial  duties) — 
Authority  of  clerk  to  adjourn 
court  in  absence  of  judge,  991 
Death,  absence,  etc.,  as  affecting 

authority  of  associates,  999 
Death  of  judge  as  ending  term  of 

court,  989 
Number   necessary   to  transact 

business,  998-1000 
Quorum,  998 
Judgments,  inheroit  power  to  en- 
force, 1034 
Judicial  duties,  see  infra.  Perform* 

anee  of  judicial  duties 
Judicial  records,  see  in^ra.  Records 
Jurisdiction  and  authority  (see  also 
infra,  Performance  of  judicial 
duties)— 
Absence  of  party  as  affecting 

jurisdietiott,  10^ 
Acquisition  of  jurisdietioD,  103ft- 
1042 
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C0XTRT8  —  continued 
Jnriadiction  and  ftatbority  —  contin- 
ued 

Actions  based  on  foreign  statutes, 
1064 

Actions  relating  to  real  estate, 

1059-1064 
Adjournment  of  term,  990-992 
Aliens  as  entitled  to  sue,  1036 
Amount  in  controversy  as  affect- 
ing jurisdietioD,  1045,  1051- 
1057 

Answering  over  as  waiver  of  ob- 
jection to  jurisdiction,  1044 

Appearance  as  conferring  jnria- 
diction, 1038 

Appearance  by  nonresident  as 
conferring  jurisdiction,  1041 

Appellate  courts,  1072-1078 

Attachment  as  giving  jurisdiction 
over  property,  1039 

Attendance  of  witnesses,  1033 

Causes  between  nonresidents  aris- 
ing outside  state,  1035 

Causes  of  action  between  non- 
residents arising  witbin  state, 
1037 

Causes  of  action  under  foreign 

statutes,  1064r-1065 
Change  of  venue  as  conferring 

jurisdiction,  1040 
Change  of  venue  as  terminating 

jurisdiction,  1045 
Concurrent      jurisdiotion  over 

boundary  waters,  1066 
Conflict   of   jurisdiction,  1067- 

1072 

Consent  as  conferring  jurisdic- 
tion, 1039,  1043 
Ctmtempt  proceedings,  1033 
Contracts  affecting  jnrisdiction, 
1046 

Contracts  concerning  real  prop- 
erty, 1062-1064 
Control  over  courthouse,  995, 1033 
Death  of  party  as  terminating 

jurisdiction,  1045 
Definition  of  jurisdiction,  1029 
Domicil  as  affecting  jurisdiction, 

1035-1038 
Enforcement  of  judgment,  1034 
Equity  jurisdiction  over  land  in 

other  states,  1060-1061 
Extent  of  jurisdiction.  1032 
Extraterritoriality,  1058 
Foreign  corporations,  1037 


COURTS  —  eonimued 
JnrisdictioQ  and  authority  —  contin- 
ued 

Foreign  sovereign  and  ministers, 
1037 

Fraud  in  obtaining  jurisdiction, 
1040 

Full  faith  and  credit  dause  as 

affecting  local  actions,  1060 
General  appearance  as  waiver  of 

objection  to  jurisdiction,  1044 
Holding  sessions  elsewhere  than 

at  county  seat,  993 
Improper    means    of  obtaining 

jurisdiction,  1040 
Inherent  powers  of  courts,  1033- 

1035 

Intcrferenoe  with  other  depart- 
ments of  govemmait,  1047- 

1051 

In-egularities  as  a&eting  jnrisdie- 

tioD,  1045 
Local  actions,  1059-1064 
Loss  of  jurisdiction,  1045-1047 
Maintenance  of  order,  1033 
Mode  of  acquiring  jurisdiction  of 

property,  1038-1039 
Mode  of  acquiring  jurisdiction  of 

the  person,  1038 
Nature  and  value  of  subject  mat- 
ter, 1051-1057 
Necessity  for  jurisdiction,  1031 
Nonjudicial  functions,  982-983 
Nonresidence  as  subject  to  judicial 

proceedings,  1041 
Nonresidents  as  subject  to  juris- 
diction, 1035 
Objections  to  jurisdiction,  1042- 
1045 

Ouster  of  jurisdiction  by  act  of 

parties,  1046 
Personal  actions,  1058 
Persons  subject  to  jorisdiction, 

1043 

Preventing  disturbance  of  pro- 
ceedings, 995 
Property  of  nonresidents,  1042 
Relation  of  courts  to  other  de- 
partments of  gorenunoit,  1047- 
1051 

Removal  of  cause  as  tezminatiiig 
jurisdiction,  1045 

Repeal  of  statute  conferring  juris- 
diction, 1031 

Residence  as  affecting  jnxiadietion, 
1035-1038 
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COTTBTS  —  continued 
JnrisdietioQ  and  anthori^  —  eontin- 
med 

Bosignation  of  officer  as  affeot- 

ing  jorisdietioii,  1045  - 
Reviewing  acta  of  other  depart* 

ments  of  goTemment,  1050 
Source  of  jurisdiction,  1030 
Special  appearance  for  purpose 

of   objecting   to  jurisdiction, 

1041 

Statutory  liability  of  stockholders 
in  foreign  corporations,  1065 

Summary  powers  of  courts  of 
genend  jurisdiction,  975 

Summons  as  essential  to  jurisdic- 
tion of  the  person,  1038 

Territorial  limitations,  1058-1067 

Transfer  of  territory  as  confer- 
ring jurisdiction,  1040 

Transitory  actions,  1058 

Value  of  subject  matter,  1051- 
1057 

Waiver  of  objections  to  jurisdic- 
tion, 1043-1045 
Kinds  of  courts  with  respect  to 

jurisdiction  or  procednrey  974 
Legislative  department  — 
Acts  subject  to  jndidal  review^ 
1050 

Exercise  of  jndieial  powers,  1049- 

1050 

Subject  to  jndieial  interference, 

1049 

Legislative  power  to  ereate  eonrta, 

978-980 
Local  actions,  1059-1064 
Loss  of  jurisdiction,  1045-1047 
Mandamus  to  control  exeeative  de- 
partment, 1048 
Ministers  as  subject  to  snit,  1037 
Mortage  foreclosure  as  local  actdon^ 
1060 

Nonjudicial  functions  imposed  on 

courts,  982-fl83 
Obiter  dicta,  1003-1005 
Ob.icctions  to  jurisdiction  — 

Jurisdiction  of  subject  matter, 
1042 

Jurisdiction  of  the  person,  1043 

Waiver,  1043-1045 
Officers  of  courts,  985 
Opening  court  as  essential  formidi- 

ty.  987-986 
Opinions  — 

Commissioners'  opinions,  1017 


GOITRTS  —  continued 
OpiuiooB  —  continued 
Decision  distingniahed  from  opin- 
ion, 1016 
Definition,  1015 

Governor's  power  to  require  opin- 
ion of  the  judges,  1016 
Per  curiam  opinions,  1018 
Preparation  of  opinions,  1016 
Reports  of  decisions,  1017 
Original  jurisdiction  of  appellate 

courts,  1074-1077 
Overruling  decisions,  1002 
Partition  as  local  action,  1060 
Performance  of  judicial  duties  (see 
also  supra,  Jurisdiction  and  au- 
thority; infra,  Stare  decisis) — 
Acting    through  commissioners, 
997-998 

Actual  controversies  as  sole  sab- 

jects  of  consideration,  996 
Certainty  in  the  law,  1000 
Conformity  to  existing  law,  996 
Death  of  judge  as  affecting  au- 
thority of  associates,  999 
Decisions   as   precedents,  1000- 
1015 

Disqualification  of  judge  as  affect- 
ing authority  of  associates,  999 

Enforcement  of  legal  obUgatious, 
996 

Judicial  legislation,  996 
Judicial  records,  1017-1023 
Mode  of  judicial  determination, 
996-908 

Number  of  judges  necessary  to 
transact  business,  998-1000 

Opinions,  1015-1017 

Overruling  prior  decisions,  1002 

Precedents,  1000-1015 

Province  of  court  in  administer- 
ing justice,  996 

Redress  of  injuries  to  legal  ririits, 
996 

Reports  of  decisions,  1015 

Resignation  of  judge  as  affecting 
authority  of  associates,  999 

Scope  and  mode  of  judicial  de- 
termination, 996-998 

Stability  in  the  law,  1000 

Stare  decisis,  1000-1015 

Uniformity  in  decisions,  1000 
Person,  jurisdiction  of,  see  supra. 

Jurisdiction  and  authority 
Personal  actions  as  transitory,  1058 
Place  of  holding  eonrt,  992-994 
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COTJUTS  ~  continued 

Powers  of  courts,  see  supra,  Juris- 

dietion  and  authority 
Precedents    ( see   also   supra,  De- 
cisions as  precedents)  — 
Effect  as  to  jadicial  action,  1000- 
1015 

Priority  in  obtaining  jtmsdiction, 

1068 

Process  as  essential  to  jurisdiction 

of  the  person,  1038 
Property,  jurisdiction  of,  see  supra, 

Jurisdiction  and  authority 
Province  of  courts  in  administering 

justice,  996 
Publicity  of  judicial  records,  1022 
Quieting  title  as  local  action,  1060 
Quorum  of  judges,  998,  999 
Real  estate,  Jurisdiction  of  aotioDB 

affecting,  1059-1064 
Records  — 

Amendment,  1019-1022 

Conclusiveness  of  judicial  Tecords, 
1017-1018 

Control  of  court  over  xeoorda, 
1019-1022 

Correction  of  errora,  1019-1022 

Courts  of  record,  975 

Form  and  sufiiciencyj  1018 

Publicity  of  judicial  records,  1022 

Restoration  of  lost  records,  1017- 
1022 

Time  of-  making  judicial  records, 

1018 

Removal  of  cause  as  terminating 
jurisdiction,  1045 

Reorganization  of  courts,  986 

Repeal  of  statute  conferring  juris- 
diction, 1031 

Reports  of  decisions^  1017 

Residence  as  affecting  jarisdietion, 
1035 

Res   judicata   distinguished  from 

stare  decisis,  1001 
Restoration  of  records,  1019-1022 
Rules  of  court  — 

Abrc^ation  ef  rules,  1027 

Adoption,  1023 

Amendment  of  rules,  1027 

Appellate  court  rules,  1025 

Construction  of  rules,  1028 

Effect  as  laws,  1027 

Force  and  effect,  1027 

Limitation   on    power   to  make 
rules.  1024 

Power  to  adopt,  1023-1025 


COURTS  -  -  oonHnued 
Rules  of  court  —  contmwd 
Promulgation  in  written  flonB« 

1026 

Publication  of  roles,  1026 
Regulation  of  procedure,  1025 
Subject  matter  of  rules,  1025- 
1026 

Subordination  to  statittory  pro- 
visions, 1024 
Suspension  of  rules,  1027 

Sessions,  see  infra.  Terms,  sessicmB, 
and  vacation 

Set-off  as  affecting  amount  in  con- 
troversy, 1057 

Special  terms,  990 

Splitting  claims  as  affecting  amount 
in  controversy,  1055 

Stare  decisis  — 
Constitutionid  dedsions,  1002 
Construction  of  criminal  statutes, 
1002 

Decision  as  affecting  application 

of  doctrine,  1005 
Decision  by  divided  court,  1006 
Departures  from  doctrine,  1008- 

1011 

Distinguished  from  res  jadieaia, 
1001 

Doctrine  stated,  1000 

Finality  of  decision  as  affecting 
application  of  doctrine,  1005 

Nature  of  tribunal  as  affecting  ap- 
plication of  doctrine,  1005 

Obita  didA  distinguished,  1003- 
1004 

Overruling  prior  decisions,  1002 

Points  actually  decided,  1003 

Purpose  of  rule,  1000 

Question  decided  as  governing  ap- 
plication of  doctrine,  1001-1003 

Real  property,  questions  as  pe- 
culiarly within  rule,  1001 

Retroactive  effect  of  departures, 
1010 

Rights  acquired  in  reliance  on 

previous  decisions,  1002 
Rules  of  practice  long  acqoieeeed 
in,  1002 

Rules  of  property  or  trade,  1001 

Single  decision  as  basis  for  doe- 
trine,  1007 

Test  as  to  authority  of  decision  as 
precedent,  1003-1005 

Uniformity,  certainty  and  stability 
as  object  of  rule,  1000 
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COURTS  —  continued 
Stare  decisis  —  contintud 
Vested  rights  as  peonUuly  within 
rule,  1U08 
State  courts  as  bonnd  by  federal 

decisions,  1013 
States,  power  to  create  courts,  977 
Bnbject   matter    (see  also  supra, 
Jurisdiction  and  anthority) — 
Subject  matter  of  jurisdiction  de- 
fined, 1051 
Summons  as  essential  to  jurisdiction 

of  the  person,  1038 
Terms,  sessions  and  vacations 
Adjournment  and  zeoonTention, 
990 

Clerk's  authority  to  adjonm  eoiurt, 

991 

Commencement  of  term,  988-989 
Death  of  judge  as  endiDe  term, 
089 

Duration  of  term,  988,  989 
Expiration  of  term  as  affecting 

pending  cases,  989 
Opening  court  as  essential  for- 
mality, 987 
Place  of  holding  court,  90^994 
Power  of  judge  to  fix  time  for 

holding  court,  987 
Power  to  adjourn,  990-991 
Special  terms,  990 
Statutory  regidatioB,  987 
Time  of  holding  eonrfc,  988-989 
Vacation,  992 

Validity  of  proceeding  elsewhere  | 
than  at  conrthonse,  994 

Verdict  reoeived  aftor  term  ended, 
989 

Ttaritorial  limitations  on  jorisdii^ 

tion,  105S::1067 
Time  of  holding  court,  988 
Transfer  of  territory  as  eonfetrmg 

jurisdiction,  1041 
Transitory  acHons,  1058 
Trespass  to  land  as  local  aetioo, 

1061-1062 
United  States  courts  — 

Following  state  decisions,  1012 

Supremacy  in  eonstructioD  of  con- 
stitution, 1013-1015 
Vacations,  see  supra,  Termsi  sessiais 

and  vacations 
Venue  — 

Change  of  venue  as  txadtmng 
jurisdiction,  1040 


COURTS  —continued 
Venue  —  continued 
Change  of  venne  as  terminating 
jurisdiction,  1045 
Verdict  laceiTea  after  term  ended, 
989 

Waiver  of  objections  to  juzisdiotion, 

1043-1045 
Waters,  concurrent  jurisdiction  over 

boundary  waters,  1066 
Witnesess,  inherent  power  of  court 

to  compel  attendancei  1033 

COVENANTS  — 
Acceptance  of  deed  poU  as  bonding 

grantee,  1088 
Actions  on  covenants  — 

Accrual  of  right  of  action,  1185 

Breach  of  covenant  against  in- 
cumbrances, 1187 

Breach  of  covenant  of  seizin,  1186 

Breach  of  covenants  of  warranty 
or  for  quiet  enjoyment,  1186 

Conflict  of  laws,  1191 

Demand  as  condition  precedent, 
1192 

Equitable  relief,  1125, 1188 
Evidence,  1196-1201 
Form  of  remedy,  1188 
Liability  of  remote  grantor,  1123- 

1125 
Parties,  1193 
Pleading,  1134-1196 
Set-off  of  breach  of  covenant  in 

action  for  purchase  money,  1190 
Tender  as  condition  precedent, 

1192 

Adverse  possession  as  breach  of  war- 
ranty, 1153 

After-acquired  title  as  affected  by 
covenants,  1130 

Assessments  as  incumbrances,  1138 

Assignmmt  of  covenants,  1120- 
1126 

Attorneys'   fees  as   damages  for 

breach  of  covenant,  1170 
Breach  of  covenants  (see  also  infra, 
Damages  fra  breach  of  eovfr- 

nant) — 

Dower  rig^t  outstanding  as  breach 

of  warranty,  1155 
Easements  as  breach  of  warranty, 

1153 

Entry  under  eminent  domain  as 
breach  of  wananfy,  1151 
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COVENANTS  —  continued 
Breach  of  eoTenaats  —  continued 
Eviction  as  breaeh  of  warranty, 

1147-1150 
Ineambraneea,  1163-1165 
Iden  as  breach  of  warrant,  1152 
Mortgage  as  breach  of  warranty, 
1152 

Partial  eviction  as  breach  of  war- 
ranty, 1155 

Possession  by  adverse  claimants 
as  breach  of  warrant,  1153 

Quiet  enjoyment,  1159-U63 

Seism,  115&-1159 

Servitudes  aa  breach  of  warrsnty, 
1153 

Taxes  as  breach  of  warranty,  1152 
Warranty,  1147-1155 
Ckisses  of  covenants  — 
Dependent  and  independent  cove- 
nants, 1089 
Express  and  implied  covenants, 
1089 

Implied  covenants,  1089 
Joint  covenants,  10D2 
Personal  covenants,  1089 
Real  covenants,  1089 
Reciprocal  covenants,  1091 
Restrictive  covenants,  1114 
Several  covcnantB,  1092 
Usual  covenants,  1091 
Condition  distingruished  from  cove- 
nant, lose-ioss 

Conflict  of  laws  — 
Actions  for  breach  of  covenant, 
1191 

Damages  for  breach  of  eovmante. 

1166 
Consideration  — 
Necessity,  1084 

Proof  in  action  for  breach  of 
covenant,  1200 
Costs  recoverable  as  damages  for 

breach  of  covenant,  1169 
Counsel  fees  recoverable  as  damages 

for  breach  of  covenant,  1170 
Covenants  of  title  — 
After-acqnired  title  as  affected  by 

covenants,  1130 
General  warranty,  1127-1128 
Implied  warrant,  1127-1128 
Implied  warranty  on  partition, 
1129 

Incumbrances,  1134-1140 
Qoiet  enjoyment,  1145-1147 


I  COVENANTS  —  continued 
Covenants  of  title  —  continued 

Restricted  covenants,  1129 

Seisin,  1130-1133 

Special  warranty,  1129 

Usual  covenants,  112G 

Warranty,  1140-1145 

Covenants  running  with  the  land 
(see  also  infra.  Personal  cove- 
nants ;  Real  coveuaats)  — 

Agreements  for  support,  1106 

Agreement  to  pay  rent,  ■nnnm 
menta  and  taxes,  1106 

Benefit  and  burden,  1104 

Building  restrictions,  1106 

Conveyance  aa  essential  to  en*- 
tion,  1116 

Covenants  in  leases,  1106 

Creation,  1111 

Creation  of  charges  on  land,  1106 
Equitable  title  not  affected,  1117 
Fencing  agreements,  1106,  1108 
Legal  title  only  affected,  1117 
Party  wall  agreements,  1106, 1107 
Privity  of  estate,  1103 
Railroad  contracts  as  to  switches, 

stations  and  sidings,  1109 
Release  of  dower  right,  1106 
Right  of  way  agreements,  1106 
Specific  covenants,  1105 
Transfer,  1122 

Use  of  words  "assigns,"  1102' 

Warranty,  1143 

Water  agreements,  1106 

Water  contracts,  1110 
Damages  for  breach  of  covenant 

Conflict  of  laws,  1166 

Costs  and  expenses,  1169-1170 

CooDsel  fees,  1170 

Effect  of  recovery,  1172 

Election  as  to  damages  nnder  dif- 
ferent contracts,  1178 

Elements  of  damage,  1165 

Exchange  of  lands,  1172 

Expenses,  11G9 

Fraud  as  factor,  1166 

Good  right  to  convey,  1173-1178 

Incumbrances,  1180-1185 

Interest  recoverable,  1168 

Measure  of  damages  generallT, 
1165 

Mitigation  of  damages,  1202 
Nominal  damages  for  breaeh  <tf 

covenant  of  seisin,  1178 
Partial  breach,  1171-1172 
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COVENANTS  —  eontinued 
Damagea  for  bieacfa  of  covenant  — 
eontinued 
Purchase  of  oatatanding  title  by 

grantee,  1171 
Quiet  enjoyment,  1179-1180 
Remote  vendee's  i^fat  of  ncovery, 
1172 

Right  to  convey,  1173-1178 

1173-1178 
Warranty,  1167-1172 
Deed  poll  — 

Effect  as  binding  grantee,  1088 
Effect  as  binding  grantee  cove- 
nantor, 1083-1089 
Definition,  1084 
Dependent  covenants,  1089. 
Easements  — 
Effect   as   breach   of  covenant 

against  ineombranees,  1182 
Effect  as  incumbrance  generally, 

1138-1140 
Existence  as  breach  of  warranty, 

1153-1156 
Existence  of  easement  as  breach 
of  covenant  for  quiet  enjoy- 
ment, 1162 
Existence  of  easement  as  breach 
of  covenant  of  seisin,  1158 
Eminent  domain,  entry  under  right 

of,  as  breach  of  warranty,  1151 
Equitable  enforcement  of  covenants, 
1125 

Equitable  relief  against  breach  of 

covenants,  1188 
Equitable  title  not  affected  by  title 

running  with  land,  1117 
Estates  and  interest  alffeeted  by  cove- 
nants— 

Absolute  covenant  where  ineom- 

brance  exists,  1119 
Duration  of  covenant  as  eoexten- 

sive  with  estate,  1118 
Life  estates,  1116 
Partial  estate,  1119 
Possession  alone^  1119 
Eviction  as  breach  of  wananfy, 

1147 
Evidonce  — 
Burden  of  proof,  1196 
Judgment  against  covenantee  as 

fionclusive  againat  covenantor, 

1197 

Parol  evidence,  1199 
Presumptions,  1196 


COVENANTS  —  continued 
Evidence  —  continued 
Proof  of  breach  of  eorenanti, 

1197 

Proof  of  consideration  for  cove- 
nants, 1200 
Executors   and   administratora  aa 

covenantors,  1098 
Express     covenants,     see  supra. 

Classes   of   covenants ;  Implied 

covenants 
Fencing  agreements  as  covenants 

running  with  land,  1108 
Fraud  as  factor  as  damages  tat 

breach  of  covenant,  1166 
Fraudulent   representations   as  to 

title,  1132 
Futurity  as  element  of  covenant, 

1084 

"Grant,  bargain  and  sell"  as  imply- 
ing covenant  of  warrant,  or  title, 
1095-1097 

Highways,  reference  in  deed  to 
street  as  implied  right  of  way, 
1097 

Husband  and  wife,  see  infra,  Mar- 
ried women 
Implied  covenants  (see  also  supra, 
Classes  of  covenants)  — 
Covenants  arising  from  nature  of 

transaction,  1093 
Covenants  of  officers  or  represen- 
tatives, 1098 
Qualification   by   express  cove> 

nants,  1093-1094 
Sales  by  reference  to  streets  or 

alleys,  1097 
Use  of  particular  words,  1094- 
•  1097 
Incumbrances  — 
Action  for  breach  eovetmnt, 
•  1187 

Construction  of  eovenant  against, 

1134 

Damages  for  breach  of  covenant 
to  discharge  incumbrances,  1184 
DeSnition,  1134 

Easements  as  incumbrances,  1138- 
1140 

Element  of  damage  for  breach  of 

eovenant,  1180 
Incumbrancea     outstanding  aa 

breach  of  eoTOiiuit  <tf  seisin, 

1158 

Measure  of  damagw  ttxc  Iweaeh  of 
covenant,  1180 
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COVENANTS  —  continued 
Ineumbrances  —  continued 

Nature  of  covenant,  1163 

Nature  of  eovenant  against  in- 
cumbrances, 1135 

Nominal  damages  for  breach  of 
covenant,  1184 

Outstanding  inenmbranoes  as 
breach  of  covenant  for  qviet 
enjoyment,  1162 

Removal  of  incumbrances  as  af- 
fecting measure  of  damages, 
1181 

Restrictions  or  easements  as  af- 
fecting measure  of  damages, 

1182 

Scope  and  operation  of  eovraant, 
1135 

Specific  examples,  1136-1138 
Taxes  as  incumbrances,  1138 
Time  of  breach  of  covenant,  1163 
What  constitutes  breach  of  cove- 
nant, 1164 
Independent  covoiants,  1089 
Intention  Afl  element  of  eovenant, 
1085 

Interest  on  damages  for  breach  of 

eovenant,  1168, 1174 
Interests  affected  by  covenants,  see 

supra,  Estates  and  interests  af- 
fected by  covenants 
Joint  covenants,  1092 
Kin  ds   of   coven  an  ts,   see  supra, 

Classes  of  covenants 
Landlord   and  traant,  see  infra, 

Leases 
Leases  — 

Implied  covenants,  1146 

Unexpired  lease  as  breach  of  cdfre- 
nant  against  incumbrances, 
1183 

liability  under  real  coven8nts^ll23 
Liens  outstanding  as  breadi  of  var- 

ranty,  1152 
Life  estate  oatstanding  m  breach 

of  eovenant 
Life  estates  aa  anbject  of  eorenantf 

1116 

Limitation  of  actions  for  breach  of 
covenant,  1185 

Harried  women's  eovenant  of  war- 
ranty as  personal,  1113 

Mortgage  outstanding  aa  breach  of 
warranty,  1152 

Mutual  covenants,  1091 

Nature  of  eorenants,  1084 


COVENANTS  —  oontimued 
Partitiw  as  creating  implied  war- 
ranty, 1129 
Party  wall  agreements  as  covenants, 

1106-1107 
Personal  covenants  (see  also  supra. 
Classes  of  covenants)  — 
Agreements  to  construct  railroad 

stations,  1113 
Assignment,  1120-1122 
Assumption  of  mortgage,  1112- 
1113 

Burdens  on  land  for  benefit  of 

grantor  personally,  1112 
Distinction  between  real  and  per- 
sonal covenants,  1099 
Fenqjng  agreements,  1113 
Insurance  agreements,  1113 
Married  women's  covenants,  1113 
Nature  as  not  running  with  land, 

1111-1112 
Particular    personal  covenants, 
1112 

Restrictions  aa  to  use  of  land, 

1112 
Seisin,  1133 
Transfer,  1120-U22 
Privity  of  estate  as  essential  to  cove- 
nants running  with  the  land,  1103 
Quiet  enjoyment  — 
Action  for  breach  ot  eovenant, 
1186 

Constructive  eviction,  1160 
Covenant  implied  in  lease,  1146 
DeBniUon,  1145 

Easement  as  breach  of  covenant, 
1162 

Eviction  or  ouster  as  essential  to 

breach,  1159 
Incumbrance  outE^tanding  as  breach 

of  covenant,  1162 
Lessee's  right  to  damages  for 

breach  of  eovenant,  1180 
Measure  of  damages  for  breadi  of 

covenant,  1179 
Nature  of  covenant,  1145,  1159 
Operation  of  covoiaot,  1145 
Pirof  of  breach  of  covenant,  1161 
Remote  grantee's  right  to  damages 

for  breach  of  covenant,  1179 
Railroad  eontracts  aa  etmtaining 
covenants  running  with  land,  1109 
Real   covenants   (see  also  supra. 

Classes  of  covenants;  Covenants 

running  with  land)— 
Assignment,  1122-1126 
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COVENANTS  —  continued 
Real  covenants  —  continued 

Covenauts  running  with  the  land, 

1101-1111 
Creation,  1111 

Distinction  between  real  and  per- 
sonal covenants,  1099 
Rule  in  Spencer's  Case,  1100 
Seisin,  1133 

Tests  as  to  what  covenants  are 
real,  1101-1103 

Transfer,  1122-1125 

Transfer  of  title  as  passing  benefit 
of  covenant,  1111 
Reciprocal  covenants,  1091 
Reference  to  ptreeta  or  alleys  aa 

covenant  for  right  of  way,  1097 
Restrictions  as  to  use  of  land  as 

personal  covenants,  1112 
Restrictive  covenants,  1114-1115 
"Right,  title  and  interest"  as  im- 
plying   covenant    of  warranty, 

1095-1097 
Role  in  Spencer's  Case,  1100 
Beal  as  necessary  to  eonstitnte  eore- 

nant,  1084 
Seisin  — 

Action  for  breach  of  covenant, 
1186 

Actual  loss  as  essential  to  recovery 
for  breach  of  covenant,  1177 

Assignee's  r^ht  to  recover  dam- 
^es  for  breach  of  covenaut, 
1176 

Breach  of  covenant,  1155-1159 
Character  of  covenant,  1130 
Damages  for  breach  at  covenant, 

1173-1178 
Damages  for  partial  breach,  1175 
Definition,  1130 

Election  as  to  damages  under  dif- 
ferent covenants,  1178 

Fraudulent  representationB  aa  to 
title,  1132 

Misdescription  or  nonexistence  of 
proper^  as  breaek  of  covenaDtf 


COVENANTS  —  continued 
Seisin  —  continued 

Mortgage  outstanding  as  affecting 
damages  for  breach  of  covenant, 
1176 

Nominal  damages  for  breach,  1178 
Outstanding    title    as  affecting 
measure  of  damages  for  breach 
of  covenant,  1176 
Real  or  personal  character  of  cove- 
nants, 1133 
Servitudes  as  breach  of  warrant, 

1153-1155 
Set-off  and  counterclaim  — 
Breach  of  covenant  as  set-off  in 
action  for  purchase  money,  1100 
Matters  available  in  action  for 
breach  of  warranty,  1202 
Several  covenants,  1092 
Spencer's  Case,  rule  in,  1100 
Taxes  ontatanding  as  breach  of  eove- 

nant,  1138,  1152 
Title,  see  aupra,  Covenants  of  title 
Transfer  of  covenants,  1120-1126 
Use  of  land  (see  also  «upra.  Person- 
al    covenants;     Real  cove- 
nants) — 
Restrictive  covenants,  1115 
Warranty  — 
Action  for  breach  of  covenant, 
1186 

Breach  of  covenant,  1147-1155 
Covenants  as  running  with  land, 
1143 

Damages  for  breach.  1167-1172 
Definition,  1140 

Estates  and  claims  affected,  1144 
History  of  warranty,  1142 
Partiti<m  as  implying  warranty, 
1129 

Waten^  aomnanta  as  to  waters, 
canals  and  daau  as  running  with 
land,  lUO 

Words  eonstitnting  eovawnt,  1085 


Digitized  by 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


